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Chair’s foreword
This report presents a summary of the Economics and Governance Committee’s examination of the
Public Health and Other Legislation (Further Extension of Expiring Provisions) Amendment Bill 2021.
The committee’s task was to consider the policy to be achieved by the legislation and the application
of fundamental legislative principles – that is, to consider whether the Bill has sufficient regard to the
rights and liberties of individuals, and to the institution of Parliament. The committee also examined
the Bill for compatibility with human rights, in accordance with the Human Rights Act 2019.
On behalf of the committee, I thank the many individuals and organisations who made written
submissions on the Bill, and those who provided evidence at the committee’s public hearing. I also
thank Queensland Health and our Parliamentary Service staff for their assistance.
I commend this report to the House.

Linus Power MP
Chair
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Recommendation
Recommendation 1
4
The committee recommends the Public Health and Other Legislation (Further Extension of Expiring
Provisions) Amendment Bill 2021 be passed.
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1

Introduction

1.1

Role of the committee

The Economics and Governance Committee (committee) is a portfolio committee of the Legislative
Assembly which commenced on 26 November 2020 under the Parliament of Queensland Act 2001
and the Standing Rules and Orders of the Legislative Assembly (Standing Orders). 1
The committee’s primary areas of responsibility are:
•

Premier and Cabinet, and Trade

•

Treasury and Investment

• Tourism Industry Development, Innovation and Sport.
The committee is responsible for examining each bill in its portfolio areas to consider the policy to
be given effect by the legislation, the application of fundamental legislative principles (FLPs), and the
compatibility of the legislation with the Human Rights Act 2019 (HRA).2

1.2

Inquiry referral and background

On 16 June 2021, the Public Health and other Legislation (Further Extension of Expiring Provisions)
Bill 2021 (Bill) was introduced into the Legislative Assembly by the Hon Yvette D’Ath MP, Minister for
Health and Ambulance Services (Minister). On 18 June 2021, the Bill was referred to the committee
for detailed examination and report to the Assembly by 6 August 2021. 3
The policy objectives of the Bill are to:
•

further extend the operation of a range of temporary legislative measures implemented to
facilitate the ongoing health response to COVID-19 and to minimise economic impacts and
other related disruptions (‘COVID-19 emergency measures’), to apply up to 30 April 2022 or
an earlier date prescribed by regulation

•

implement minor additional amendments and insert new provisions into the Public Health Act
2005 (Public Health Act), to support the efficient and responsive management of Queensland’s
quarantine system and improved recouping of quarantine-related expenses, by:
o

o

clarifying that quarantine directions may be served electronically
providing for the establishment of a new prepayment system for quarantine fees,
including allowing for the prescription of cohorts for whom fees must be paid in advance
or for whom fees may be waived; and supporting more flexible payment and collection
arrangements (including refund provisions). 4

The explanatory notes advise that these objectives are informed by the current global
epidemiological situation, including ‘sustained growth in new cases and the spread of highly
transmissible COVID-19 variants’ overseas, and associated persistent risks for community
transmission in Queensland arising from cross-border and interstate cross-border travel. 5

1

2
3

4

5

Parliament of Queensland Act 2001 (POQA), s 88; Standing Rules and Orders of the Legislative Assembly
(Standing Orders), SO 194.
POQA, s 93; Human Rights Act 2019 (HRA), s 39.
Queensland Parliament, Record of Proceedings, 16 June 2021, pp 1868-1871; Queensland Parliament,
Record of Proceedings, 18 June 2021, p 2193.
Explanatory notes, pp 5-6, 15-16; Dr John Wakefield, Director-General, Queensland Health, public briefing
transcript, Brisbane, 5 July 2021, p 2; Queensland Parliament, Record of Proceedings, 16 June 2021,
pp 1870-1871.
Explanatory notes, p 2.
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A number of submitters questioned the referral of the Bill to this committee, having noted that the
Minister initially nominated the Health and Environment Committee to examine the Bill and report
back to the Parliament on its proposals. 6
The committee wishes to clarify that the decision to refer the Bill to the committee was made by the
Committee of the Legislative Assembly (CLA), which comprises the Speaker, 3 government members,
3 opposition members, and one cross-bench member. 7 Under the Standing Orders, the CLA is
charged with monitoring and reviewing the operation of committees, and in respect of this role, has
the power to vary the committee responsible for the Bill ‘where appropriate’. 8
At the time of the referral, the Health and Environment Committee was engaged in the examination
of the Voluntary Assisted Dying Bill 2021 – proposed legislation involving complex matters that, much
like the Bill examined here, has attracted significant stakeholder interest and discussion, given the
serious topic with which it deals. Had responsibility for examining the Bill remained with that
committee, it is possible that its ability to give these 2 pieces of legislation the detailed consideration
that they require may have been constrained.
The committee also wishes to highlight its familiarity with many of the provisions to be extended by
the Bill, having previously considered one of the last 2 pieces of legislation to extend COVID-19
emergency measures, in the COVID-19 Emergency Response and Other Legislation Amendment Bill
2021 (ER Further Extension Bill), 9 subsequently enacted as the COVID-19 Emergency Response and
Other Legislation Amendment Act 2020 (ER Further Extension Act) (the other legislation being the
Public Health and Other Legislation (Extension of Expiring Provisions) Amendment Bill 2021
(PH Emergency Extension Bill), which was examined by the Health and Environment Committee, 10
prior to its passing and enactment as the Public Health and Other Legislation (Extension of Expiring
Provisions) Amendment Act 2021 (PH Emergency Extension Act)).

1.3

Inquiry process

During its examination of the Bill, the committee:
•

6
7

8
9

10

11

12

2

invited written submissions on the Bill from the public, identified stakeholders and email
subscribers, 11 and received a total of 588 submissions, comprising:
o 557 individual submissions
o 31 ‘form submissions’ 12 in respect of which approximately 340 total submissions were
made (a list of all individual and form submitters is provided at Appendix A)

Eg see submissions 107, 367, 472, 546, Form B (558), Form T (576).
Parliament of Queensland Act 2001, s 81; Queensland Parliament, ‘Committee of the Legislative Assembly’,
webpage, https://www.parliament.qld.gov.au/work-of-committees/committees/CLA# (see ‘Membership’ tab).
Standing Orders, SO 135A(b); 136(4).
See Economics and Governance Committee, Report No. 6, 57th Parliament – COVID-19 Emergency
Response
and
Other
Legislation
Amendment
Bill
2021,
April
2021,
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2021/5721T459.pdf
See Health and Environment Committee, Report No. 4, 57th Parliament – Public Health and Other
Legislation (Extension of Expiring Provisions) Amendment Bill 2020, February 2021,
https://www.parliament.qld.gov.au/Documents/TableOffice/TabledPapers/2021/5721T54.pdf
The committee issued its call for submissions on 22 June 2021 and required submissions to be provided
by 5pm on Wednesday 7 July 2021. To publicise the inquiry and call for submissions, the committee
contacted over 1,200 email subscribers and 1,000 identified stakeholder organisations and individuals, as
well as publishing inquiry information on its website and in social media posts.
Where the committee received 3 or more submissions with substantially uniform content, those
submissions were treated as ‘form submissions’, with the committee publishing one example of the form
only, together with a list of the names of submitters.
Economics and Governance Committee
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•

received a written briefing on the Bill from Queensland Health, prior to a public briefing from
departmental officials on 5 July 2021 (a list of the officials who appeared at the briefing is
provided at Appendix B)

•

requested and received written advice from Queensland Health on issues raised in submissions

•

held a public hearing with stakeholders on 19 July 2021 (a list of the witnesses who
participated in the hearing is provided at Appendix C).

The submissions, written advice from Queensland Health, and transcripts of the briefing and hearing
are available on the committee’s webpage. 13

1.4

Government consultation on the Bill

The explanatory notes advise that Queensland Health undertook targeted consultation with key
stakeholders on the policy proposals to further extend the application of most of the temporary
COVID-19 emergency measures to 30 April 2022, including issuing a consultation summary paper for
comment.14 Those involved in this process included ‘key representative bodies from the health,
tourism, business, legal, hospitality, entertainment, gaming, aged care and disability sectors’, with
Queensland Health receiving 31 submissions in response. 15
Each of the following departments also undertook additional consultation on the extension of
measures ‘within their respective legislative portfolios’:
•

the Department of Justice and Attorney-General

•

the Department of State Development, Infrastructure, Local Government and Planning

•

the Department of Seniors, Disability Services and Aboriginal and Torres Strait
Islander Partnerships

•

the Department of Communities, Housing and Digital Economy. 16

The explanatory notes advise that a broader community consultation process in respect of the
further extensions of COVID-19 emergency measures ‘has not been possible … given the need to
ensure the amendments are introduced and passed before the expiry of the measures on
30September 2021’. 17
In relation to the proposed amendments to the legislative framework for the payment and collection
of quarantine fees, the explanatory notes state:
While the Bill will establish a more flexible framework for the payment of quarantine fees, the scheme
will be tailored to particular cohorts through the regulation and guidance material issued by Queensland
Health. Impacted stakeholders will be consulted during the development of the implementing
regulations and guidance materials. 18

Many individual submitters objected to the lack of community consultation on the Bill’s further
extension of COVID-19 emergency measures, 19 with some suggesting that in failing to engage in such
a public process, the government had denied Queenslanders the opportunity to have their say 20 and
to provide ‘any suggestions for an alternative solution set’. 21 A number of submitters particularly
13
14
15
16
17
18
19
20
21

https://www.parliament.qld.gov.au/work-of-committees/committees/EGC
Explanatory notes, pp 37-38.
Explanatory notes, pp 37-38.
Explanatory notes, p 38.
Explanatory notes, p 38.
Explanatory notes, p 38.
Eg see submissions 13, 56, 203, 221; Form E, Form U, Form V.
Eg see submissions 56, 170, 465; Form U, Form V.
Submission 413 (Armanda Martin). See also submissions 107, 196, 370, 377, 380, 403, 404, 444, 477, 517,
526, 538; Form U.
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made reference to the fact that the Chief Health Officer (CHO) is not an elected official, but has been
given authorisation under relevant COVID-19 emergency measures to impose significant restrictions
on ordinary activities without any formal mechanism for public confirmation of support or
otherwise. 22 Many of these submitters called for increased public engagement efforts, including
consideration of more diverse perspectives and greater public discourse regarding the state’s
approach to the management of COVID-19, 23 as well as suggesting a potential public vote or
referendum to ensure the government response is in keeping with the will of its people. 24
In response to stakeholder comments about the need for greater public debate and accountability
regarding the engagement of COVID-19 emergency measures, Queensland Health noted that:
The Parliament has provided oversight of the Queensland Government's health and economic responses
to COVID-19, through the relevant Parliamentary Committees, to ensure the suitability of these
measures and provide an opportunity for the public to provide feedback about the health response. 25

In particular, Queensland Health highlighted:
•

inquiries into the health and economic responses to COVID-19 that were respectively
undertaken by the former Health, Communities, Disability Services and Domestic and Family
Violence Prevention Committee (former Health Committee) and by this committee over a
period from 22 April 2020 until the dissolution of the Parliament on 6 October 2020, and which
included public submissions processes and a series of public hearings with stakeholders 26

•

the Health and Environment Committee’s inquiry into the PH Emergency Extension Bill, which
(when enacted) extended until 30 September 2021 the amendments to the Public Health Act
that are to be further extended by the Bill; and which saw that committee receive 124
submissions and testimony from 16 organisations at a public hearing

•

this committee’s inquiry into the ER Further Extension Bill, which (when enacted) extended
until 30 September 2021 the remaining temporary COVID-19 emergency measures (ie those
not extended by the PH Emergency Extension Act) that are to be further extended by the Bill;
and which saw the committee receive 10 submissions and testimony from 11 peak bodies and
other organisations. 27

Submitter views on particular aspects of the Bill are examined further in Chapters 3 and 4 of
this report.

1.5

Should the Bill be passed?

Standing Order 132(1) requires the committee to determine whether or not to recommend that the
Bill be passed.
Recommendation 1
The committee recommends the Public Health and Other Legislation (Further Extension of Expiring
Provisions) Amendment Bill 2021 be passed.

22

23
24
25
26
27

4

Eg see submissions 6, 13,30, 141, 147, 192, 193, 209, 260, 290, 308, 320, 337, 346, 366, 367, 382, 421,
460, 468, 470, 524, 545.
Eg see submissions 101, 109, 153, 196, 219, 258, 268, 308, 318, 344, 348, 374, 394, 411, 439, 486; Form X.
Eg see submissions 3, 29, 96, 126, 128, 170, 173, 183, 214, 379; Form N, Form O.
Queensland Health, correspondence, 15 July 2021, p 10.
Queensland Health, correspondence, 15 July 2021, p 10.
Queensland Health, correspondence, 15 July 2021, p 10.
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Background

Queensland’s response to the COVID-19 pandemic has been supported by the implementation of a
suite of legislative measures designed to protect the health, safety and welfare of Queenslanders,
mitigate the spread of COVID-19 in the community, and facilitate ‘the continued functioning of
Queensland’s institutions and economy’ as far as possible. 28
These measures were initially introduced in 4 key Acts that provided a whole-of-government
response to the COVID-19 emergency:
•

the Public Health (Declared Public Health Emergencies) Amendment Act 2020 (Declared
Emergencies Act) 29

•

the Public Health and Other Legislation (Public Health Emergency) Amendment Act 2020
(PH Emergency Act)30

•

the COVID-19 Emergency Response Act 2020 (ER Act)31

the Justice and Other Legislation (COVID-19 Emergency Response) Amendment Act 2020
(Amendment Act) 32. 33
These items of legislation implemented amendments to a significant number of different Acts across
the statute book, as well as facilitating the making of a series of extraordinary regulations and statutory
instruments to modify certain legislative requirements governing activities affected by COVID-19. 34
•

In terms of the public health response to COVID-19, the amendments to the Public Health Act
served to:

28
29
30
31
32
33
34
35

36

37

•

increase powers for emergency officers and the CHO to limit or respond to the spread of
COVID-19 in Queensland, including by issuing directions to require physical distancing, restrict
movement and gatherings, require persons to quarantine or self-isolate, and implement other
containment measures 35

•

authorise the sharing of confidential information for contact tracing 36

•

encourage compliance with quarantine requirements, border restrictions and other public
health directions, by providing appropriate penalties for contraventions 37
Queensland Parliament, Record of Proceedings, 16 June 2021, p 1869.
Passed on 5 February 2020; received assent on 7 February 2020.
Passed on 18 March 2020; received assent on 19 March 2020.
Passed on 22 April 2020; received assent on 23 April 2020.
Passed on 21 May 2020; received assent on 25 May 2021.
Dr John Wakefield, Director-General, Queensland Health, public briefing transcript, Brisbane, 5 July 2021, p 2.
Explanatory notes, pp 3-4.
Public Health and Other Legislation (Public Health Emergency) Amendment Act 2020 (PH Emergency Act),
pt 11. Note: Prior to the PH Emergency Act being enacted, the declaration of a public health emergency
for COVID-19 had already triggered emergency officers’ access to a range of powers under the Public
Health Act 2005 (Public Health Act) to assist in responding to a public health emergency, including powers
of entry, powers to compel persons to do or refrain from certain activities, and additional powers for
medical emergency officers to detain a person if that person has or may have a serious disease or illness.
See: Public Health (Declared Public Health Emergencies) Amendment Bill 2020, explanatory notes, p 1.
Justice and Other Legislation (COVID-19 Emergency Response) Amendment Act 2020 (Amendment Act), s 64.
The provisions allowed the Chief Health Officer (CHO) to authorise the disclosure of confidential information
about notifiable conditions (of which COVID-19 is recognised), including information supplied for
contact tracing.
PH Emergency Act, pt 12; Note – the Corrective Services and Other Legislation Amendment Act 2020
complemented amendments in the PH Emergency Act by increasing the penalties applicable for a failure
to comply with a public health direction (see s 55X, which amended s 362D of the Public Health Act).
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•

increase the period for which a regulation may extend a declared public health emergency,
from 7 to 90 days 38. 39

Additionally, later amendments incorporated into the subsequent Community Services Industry (Portable
Long Service Leave) Act 2020, which received assent on 22 June 2020, provided for fees to be charged for
costs associated with the mandatory quarantine of persons in government-provided accommodation,
including allowing for all or part of a fee to be waived, to enable a hardship scheme to apply 40. 41
Measures implemented in response to other aspects of the public health emergency, including with
the aim of supporting rapid and flexible responses to disruptions to a broad range of activities and
other impacts of the pandemic and associated restrictions, included:

38
39
40

41
42

6

•

provision for meetings of the Legislative Assembly to take place using teleconference or
videoconference technology during the COVID-19 emergency, and to clarify that Members of
Parliament may participate in parliamentary committee meetings via technological means

•

the establishment of emergency regulation-making powers to deal with the effects of the
COVID-19 public health emergency on residential tenancies and rooming accommodation, and
to facilitate the implementation of the 2020 National Cabinet decision in relation to good faith
leasing principles for relevant non-residential leases

•

the establishment of a temporary Queensland Small Business Commissioner to deliver
expanded advocacy functions for Queensland small businesses and administer mediation
services in relation to small business tenancy disputes

•

the establishment of a legislative modification framework of general application across the
statute book, to enable the making of extraordinary regulations (or in limited situations,
statutory instruments) as necessary to amend legislative requirements relating to attendance
at places or meetings (including mandated physical presence for some things); the making of
and associated use of documents; statutory timeframes for ‘the doing or expiry of a thing’;
and the proceedings of courts and tribunals 42

•

various amendments intended to assist Queensland’s health and disability sectors and adult
corrective services and youth detention sectors to operate safely and effectively during
the pandemic (through amendments to the Corrective Services Act 2006, Disability Services Act
2006, Forensic Disability Act 2011, Mental Health Act 2016, Private Health Facilities Act 1999,
Public Health Act and Youth Justice Act 1992)

•

provision for mental health patients to be granted leave to comply with public health
directions and enabling declarations to be made about authorised mental health services
through an expedited process

•

amendments to the Police Powers and Responsibilities Act 2000 to provide for court-ordered
COVID-19 testing, and for the provision of the results to specified persons

•

a series of particular measures to assist Queensland businesses and individuals suffering financial
and operational stress caused by the public health emergency (through amendments to the Body
Corporate and Community Management Act 1997, Building Units and Group Titles Act 1980,
Gaming Machine Act 1991 (Gaming Machine Act), Keno Act 1996, Lotteries Act 1997, Casino Control
Act 1982, Environmental Protection Act 1994 (Environmental Protection Act), Liquor Act 1992
(Liquor Act), and Manufactured Homes (Residential Parks) Act 2003 (Manufactured Homes Act)
Public Health (Declared Public Health Emergencies) Amendment Act 2020 (Declared Emergencies Act), s 4.
Explanatory notes, pp 2-3.
Community Services Industry (Portable Long Service Leave) Act 2020, pt 13, divs 5–6 (inserting new ch 8,
pt 7AA and ch 12, pt 7 into the Public Health Act and s 61A into the Public Health Regulation 2018).
Queensland Health, correspondence, 1 July 2021, p 16.
Explanatory notes, pp 3-4. As contained in the COVID-19 Emergency Response Act 2020 (ER Act).
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•

provision for certain affected registered workers to apply for payment of all or part of their
long service leave (through amendments to the Building and Construction Industry (Portable
Long Service Leave) Act 1991 and Contract Cleaning Industry (Portable Long Service Leave)
Act 2005) 43

•

amendments to local government legislation to enable councils to:
o

hold meetings via audio/audio visual link or close meetings to the public for health and
safety reasons associated with COVID-19 44

o

decide, by resolution at a meeting other than a budget meeting, what rates and charges
are to be levied for part of the 2020-21 financial year (to support the ‘safeguarding of
the revenue streams for local governments’ and assist in ‘minimising the economic
impacts of COVID-19 on the State’)45

amendments to facilitate the holding of state and local government elections in ‘a timely way
that minimises serious risks to the health and safety of persons caused by the public health
emergency involving COVID-19’. 46
As most of these measures were progressed through urgent parliamentary processes, and in light of
their extraordinary and temporary nature, they were accompanied by sunset clauses and
expiry provisions. 47 Most of the provisions were scheduled to expire at the end of 2020, or in the
case of the amendments to the Public Health Act, by March 2021. 48 However, three successive Acts
of Parliament have served to extend their operation:
•

43

44

45
46

47
48
49

50

51

•

the COVID-19 Emergency Response and Other Legislation Amendment Act 2020
(ER Extension Act), enacted in December 2020, which extended the expiry of most COVID-19
emergency provisions other than amendments to the Public Health Act and Mental Health Act
2016 (‘health response amendments’), 49 by replacing specific expiry date references (primarily
set at 31 December 2020) with a newly termed ‘COVID-19 legislation expiry day’, set at
‘30 April 2021’ or another earlier day to be prescribed by regulation’ 50

•

the PH Emergency Extension Act, which subsequently extended the dates of the health
response amendments until the end of the day on 30 September 2021 51 (following scrutiny of
the enabling legislation by the Health and Environment Committee, prior to its passing in the
Legislative Assembly and assent in March 2021)

As contained in the Amendment Act. See also Justice and Other Legislation (COVID-19 Emergency Response)
Amendment Bill 2020, explanatory notes, pp 2-4.
Local Government Regulation 2012, ch 8, pt 2, div 4; City of Brisbane Regulation 2012, ch 8, pt 2A. As amended
by the Amendment Act, ss 41, 43, and Local Government Legislation Amendment Regulation (No. 1) 2020,
ss 4, 31.
Explanatory notes, p 4.
PH Emergency Act ss 14, 21 (amending the Electoral Act 1992 (Electoral Act) and Local Government
Electoral Act 2011 (LGEA)). Note: additional amendments to support further COVID-safe fresh elections
and by-elections as required were also included in the ER Extension Act.
Queensland Health, correspondence, 1 July 2021, p 3.
Queensland Health, correspondence, 1 July 2021, p 3.
Including those secondary instruments made under the modification framework that were considered to
still be required to respond to the pandemic and its effects.
Explanatory notes, p 4. See also COVID-19 Emergency Response and Other Legislation Amendment Bill 2020,
explanatory notes, p 3. The ER Extension Act also introduced a limited number of new measures, including
a broad transitional regulation-making power to enable regulations to be made where necessary to allow
for the return to normal operations in the most effective and efficient way once temporary COVID-19
legislative measures are no longer needed. Transitional regulations expire 2 years after the COVID-19
legislation expiry day.
Explanatory notes, p 3.
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the ER Further Extension Act, which amended the ‘COVID-19 legislation expiry day’ applicable
to those measures other than the health response amendments, also to 30 September 2021 52
(following scrutiny of the enabling legislation by this committee, prior to its passing in the
Legislative Assembly and assent in April 2021).
Whilst acknowledging that there have been ‘overall low numbers of COVID-19 in Queensland’ and
relatively fewer restrictions on movement and the gathering of people than in other states, the
explanatory notes emphasise that recent instances of community transmission in Queensland and
other Australian jurisdictions, together with continued large-scale transmission around the world,
serve as ‘a clear reminder’ of the unpredictable nature of the virus and ‘how rapidly COVID-19 can
spread and overwhelm health systems’. 53
•

Noting persistent risks associated with global epidemiological conditions and the continued
detection of cases in overseas arrivals, the explanatory notes state:
…it is expected that the declared public health emergency and COVID-19 related amendments … will
need to continue into early 2022 to manage international arrivals in hotel quarantine and respond to
any localised outbreaks in Queensland while the vaccine rollout progresses. 54

On this basis, the Bill proposes to extend the operation of the Public Health Act amendments and
other various COVID-19 emergency measures to 30 April 2022, 55 which the Minister advised will also
‘allow time for Queensland Health to assess the effectiveness of the vaccine rollout and what this
may mean for the COVID-19 response’. 56
In addition to providing for the extension of these existing measures, the Bill also proposes further
amendments to ‘support rapid contact tracing and the efficient management of quarantine
systems’,57 by:
•

clarifying that quarantine directions may be given electronically with a person’s consent

•

making provision for the establishment of a prepayment system for quarantine fees for certain
cohorts of travellers, and for the third party collection of outstanding liabilities, to ‘improve
the state’s ability to recoup quarantine related expenses’ and provide more flexible and
sustainable payment and collection arrangements. 58

The provisions for the further extension of the COVID-19 emergency measures and the amendments
in respect of quarantine directions and fee payment arrangements are respectively examined in
chapters 3 and 4 of this report.
Chapters 5 and 6 outline the committee’s consideration of FLP and human rights issues relevant to
the Bill.

52
53
54
55

56
57
58
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Or an earlier day prescribed by legislation. See ER Act, s 4A, as amended.
Explanatory notes, p 1.
Explanatory notes, p 5.
Explanatory notes, p 5. Note: some measures will be extended for an additional 2 months to allow a
transition period. See: Queensland Health, correspondence, 1 July 2021, p 4.
Queensland Parliament, Record of Proceedings, 16 June 2021, p 1870.
Queensland Parliament, Record of Proceedings, 16 June 2021, p 1870.
Explanatory notes, p 6; Queensland Health, correspondence, 1 July 2021, p 5.
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3

Extension of COVID-19 emergency measures

The Bill proposes to extend the operation of COVID-19 emergency measures identified by the
government as still required to respond to COVID-19, by:
•

altering the expiry dates for the health response amendments to 30 April 2022 59

amending the definition of ‘COVID-19 legislation expiry day’ as applicable to a broad range of
other COVID-19 emergency measures, also to 30 April 2022, or an earlier date as prescribed
by regulation. 60
The Bill also contains supporting amendments to references to dates in several other affected Acts
and regulations, 61 including providing a transition period for some measures. 62
•

On introducing the Bill, the Minister emphasised that while the extension of the legislative
framework underpinning the response to COVID-19 recognises that importance of ensuring the
government is able to continue to ‘respond quickly to risks as they emerge’: 63
•

its ‘time limited’ nature ensures that the relevant measures ‘are operational for only as long
as needed’ 64

despite the proposed new 30 April 2022 expiry date, the amendments may also ‘expire sooner
if an earlier date is prescribed by regulation or the public health emergency ends’. 65
The Minister noted in this respect that ‘consistent with the previous amending legislation, which has
either repealed measures that are no longer required or allowed these measures to lapse’, there are
a number of temporary measures that the Bill would not extend. 66
•

While this chapter focusses primarily on the measures proposed for extension that were the subject of
stakeholder commentary, full summaries of all measures proposed for extension, and all those that the
Bill would not further extend, are respectively provided in Appendix D and Appendix E to this report. 67

3.1

Overall stakeholder views

The overwhelming majority of submissions to the inquiry were received from individuals who opposed
the proposed extension of the COVID-19 emergency powers, primarily in reference to the health
response and the engagement of powers to issue directions regarding the wearing of masks, the
imposition of lockdowns and other restrictions on freedom of movement, and quarantine
arrangements. The imposition of restrictions on Queensland citizens, it was submitted, has gone ‘far
enough and for too long’, 68 with some highlighting that a continuation through to 30 April 2022 would
59
60
61

62

63
64
65
66
67

68

Bill, cls 27, 28, 32, 33.
Bill, cl 8 (amending the ER Act, s 4A).
At the public briefing on the Bill, the Director-General of Queensland Health, Dr John Wakefield,
acknowledged the ‘wide-ranging’ nature of the proposed amendments, which cover ‘17 different Acts across
various portfolios as well as numerous regulations and other subordinate legislation’. See public briefing
transcript, Brisbane, 5 July 2021, p 2. See also Bill, cls 4, 10, 12, 13, 19, 21, 22, 24, 25, 50, 51, 53, and 54.
Queensland Parliament, Record of Proceedings, 16 June 2021, pp 1869-1870. This includes provision to allow
for a temporary authority to carry out an environmentally relevant activity issued on or prior to 30 April 2022
to continue to have effect for a period up to 30 June 2022 (Bill, cls 12 and 13, amending ss 547D and 547I of
the Environmental Protection Act 1994 (Environmental Protection Act)).
Queensland Parliament, Record of Proceedings, 16 June 2021, p 1871.
Queensland Parliament, Record of Proceedings, 16 June 2021, p 1869.
Queensland Parliament, Record of Proceedings, 16 June 2021, p 1870.
Explanatory notes, pp 14-15.
As provided by Queensland Health – see Queensland Health, correspondence, 1 July 2021, Attachment 1
and Attachment 2.
Form C. See also submissions 5, 12, 56, 60, 68, 72, 78, 95, 138, 160, 163, 176, 177, 178, 209, 250, 278, 288,
326, 367, 374, 379, 417, 426, 460, 464, 466, 479, 487, 532, 545.
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mean that Queenslanders will have effectively lived under ‘state of emergency’ conditions for more
than 2 years 69 – something they considered to constitute an unacceptable ‘overreach’ on the part of
government. 70 Some of these submitters considered the current expiry date of 30 September 2021
for most COVID-19 emergency measures represented a ‘natural end date’ beyond which the
amendments should not be extended, 71 while others called for the immediate repeal and cessation
of powers. 72 The views of these submitters are examined in more detail in chapter 3.2 of this report,
regarding the proposed extension of public health response measures.
Several other stakeholders expressed general support for the Bill’s proposed extension of COVID-19
emergency measures, including the Royal Australian and New Zealand College of Psychiatrists
Queensland Branch (RANZCP Queensland Branch), Queensland Law Society (QLS) and Queensland
Nurses and Midwives’ Union (QNMU). 73 The Crime and Corruption Commission (CCC), Strata
Community Association Queensland (SCAQ) and Electoral Commission of Queensland (ECQ) also
expressed support for the extension of particular provisions as specific to those organisations’ areas
of activity. 74 Further, some submitters called for certain support measures to be further extended
beyond 30 April 2022, or made permanent – particularly in respect of provisions enabling the use of
technology for remote participation in meetings or court or other proceedings, and in relation to the
electronic service and witnessing of documents. 75
However, these expressions of support aside, a number of these and other organisational submitters
also called for a more limited and scrutinised approach to the extension of powers. The Queensland
Police Commissioned Officers Union (QPCOU) and Queensland Council for Civil Liberties (QCCL), for
example, proposed an extension only to 31 December 2021, 76 with the QCCL suggesting the situation
could be reviewed at that time as to the need for any further extension moving forward. 77 Mr
Michael Cope, QCCL President, explained of this position:
… these powers are extraordinary emergency powers. As a matter of human rights law principle, they
should only exist for the maximum amount of time necessary. We say that that is connected with the
vaccination of the community…
It might get to 31 December and there is a justification for a further four weeks; I do not know. There might
be a justification for post-April; … we just do not want them extended unless it is absolutely necessary. 78

69

70

71

72

73

74

75
76

77
78

10

Eg see submissions 1, 35, 61, 186, 196 197, 238, 268, 308, 318, 344, 348, 421, 438, 479; Form C, Form I,
Form P, Form R, Form W.
See submissions 19, 43, 44, 145, 147, 160, 163, 192, 208, 265, 269; 273, 337, 346, 355, 363, 382, 406, 436,
466, 483, 496, 513, 522, 524, 530, 543, 545, 552; Form C.
Form A. See also Inga Kamps, submission 139 (‘I believe the current expiry date should be sufficient to
enable the government to establish a plan to mitigate and manage the risks associated with covid in the
community’) and Jean Summers, submission 157 (‘Logic would say that after September, the risk to the
community from any outbreak will be minimal, and certainly not require widespread lockdowns’).
Eg see submission 51, 281, 303, 322, 333, 356, 420, 425, 434, 441, 442, 475, 503, 539; Form L, Form V,
Form AB.
Royal Australian and New Zealand College of Psychiatrists Queensland Branch (RANZCP Queensland
Branch), submission 45; Queensland Nurses and Midwives’ Union (QNMU), submission 455; Queensland
Law Society (QLS), submission 478. See also Xolo Ze Perreira, submission 294.
See Crime and Corruption Commission (CCC), submission 97; Strata Community Association of
Queensland (SCAQ), submission 383; and Electoral Commission of Queensland (ECQ), submission 393.
Eg see CCC, submission 97; SCAQ, submission 383; and QLS, submission 478.
Queensland Police Commissioned Officers’ Union (QPCOU), submission 332, p 2; Queensland Council for
Civil Liberties (QCCL), submission 391, p 4.
Mr Michael Cope, President, QCCL, public hearing transcript, Brisbane, 19 July 2021, p 15.
Mr Michael Cope, President, QCCL, public hearing transcript, Brisbane, 19 July 2021, p 15. See also Christine
Morris (submission 102) and Mieko Tuckey (submission 104), who suggested provision for extension on a
3-month basis (eg from 30 September to 31 December 2021); and Richard Davies (submission 492), who
suggested that if health measures must be extended this should be only to 4 December 2021.
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The QLS and Queensland Human Rights Commission (QHRC), while acknowledging the likely need for
the continuation of some powers, proposed a move towards a more targeted approach to extension,
including calling for some of the powers delegated to regulation to be addressed through primary
legislation and associated scrutiny processes.79 Contending that the usual system of checks and
balances has effectively ‘been suspended’ during the pandemic response, the QLS stated:
There is no doubt that the public health threat from the pandemic is present and evolving, and executive
government does continue to need the capacity to respond swiftly and flexibly. However, it is time that
some important elements of the rule of law are reinstated. 80

The QHRC, with particular reference to the legislative modification framework that has enabled the
making of a series of extraordinary regulations, similarly submitted:
It is of fundamental importance to our democracy that we do not allow what could be described as
compatibility fatigue to breed a level of complacency with respect to upholding foundational liberties
and freedoms and fundamental legislative principles. The immediate urgency of the pandemic may have
justified the extraordinary powers in the suite of COVID legislation that has been passed to date. With
the advent of vaccines, however, we should be able to identify the measures required to move beyond
the state of emergency and the laws that are needed to implement those measures.
Whilst it is no doubt expedient for parliament to delegate legislative power to facilitate swift responses
to emerging developments … there are some measures that clearly warrant the scrutiny and the
authority of the parliament and should be enshrined in primary legislation. 81

Some individual submitters also considered that after 18 months ‘there is no justifiable reason why
the Government can't legislate for more reduced powers that allow Government to deal with the
situation at hand while restoring many of the State's normal democratic processes’, calling for an end
to ‘the overuse of delegated legislation, which overrides the usual checks and balances needed for a
functioning democracy’.82
Finally, a number of stakeholders called for the establishment of additional review mechanisms, 83
with the QLS and QCCL suggesting this take the form of a parliamentary committee with oversight
powers in respect of any COVID-19 related legislation and its implementation. 84 The QLS stated:
While expiry provisions/sunset clauses are effective oversight tools, we submit that it is also necessary
to give a parliamentary committee oversight powers ...
Inquiries by this committee would therefore not need to wait for the referral of new legislation to replace
expiring legislation, but rather, the committee could set review dates and have inquiries triggered by other
events. For example, the Economics and Governance Committee or Health and Environment Committee
could review measures to ensure there is an ongoing health justification and make recommendations each
quarter about whether the measures can cease, depending on the health and related advice. 85

The QCCL suggested that in the absence of any specific reference to a current committee, this role
might be appropriately performed by a select committee. 86

79

80
81
82

83
84
85
86

Ms Elizabeth Shearer, President, QLS, public hearing transcript, Brisbane, 19 July 2021, p 4; Queensland
Human Rights Commission (QHRC), submission 506, pp 5-6. See also submissions 29, 109, 219, 394, 508,
526, 533, 541.
Ms Elizabeth Shearer, President, QLS, public hearing transcript, Brisbane, 19 July 2021, p 4.
Mr Scott McDougall, Human Rights Commissioner, QHRC, public hearing transcript, Brisbane, 19 July 2021, p 9.
Tereza Pepping, submission 109; Danielle Rodgers, submission 219. See also Alana Phillips,
submission 508; Form U.
Eg see QCCL, submission 391; QLS, submission 478; Doris Leidmann, submission 531; FORM AD.
QLS, submission 478, pp 2-3; QCCL submission 391, p 4.
Submission 478, pp 2-3.
QCCL, submission 391, p 4; Mr Michael Cope, President, QCCL, public hearing transcript, Brisbane, p 14.
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In response to stakeholder comments, Queensland Health acknowledged the ‘differing views about
the Government’s legislative response to COVID-19’ and ‘whether it is appropriate to delegate certain
powers and the extent to which Parliament should directly manage the public health response’. 87
Queensland Health advised:
It is worth saying there are different models around Australia, and indeed around the world. In relation
to the model we have here, governments give decision-making authority and a lot of latitude to the
CHO, but in other models decision-making rests with a minister or cabinet and government. Our
observation and experience has been that this model delivers two things, namely, agility and rapidity.
There is no rule book for this; therefore, that ability to move quickly, both in an escalation and deescalation sense, would not be there if it is locked into statute. Nor would it be there if, when you want
to execute it, you have to go to parliament, for example.
Why is that a good thing for the Queensland community? It is what it is. We can say that we have
18 months experience of it now. I would like to contrast it to the UK, where I was born. They very much
have a parliamentary model. If you apply a pro rata to the population of Queensland versus the UK, we
would have had 12,500 deaths from COVID—which is exactly what we predicted right at the beginning—
if we did not move. So adjusted for the different populations, Queensland would have had 12,500
people dead. Not only that, but think about what have we traded off for that. My friends and colleagues
in the UK have just come out of six months of lockdown, so when you think about it from an economic,
social and mental health perspective, I guess we did not know that at the time but I think the evidence
suggests that this sort of policy setting and the agility that comes with it maybe allows you to move
quickly and get the best possible results. A lot of people have suffered and continue to suffer, but our
argument, as with any public health policy, is that this is about minimising the trade-off of suffering. We
would argue—and continue to argue—that our track record speaks for itself. 88

In relation to the proposed extension of COVID-19 emergency measures, including powers for the
issuing of health directives and extraordinary regulation-making powers under the legislative
modification framework, Queensland Health further stated:
The power of the Chief Health Officer to issue public health directions has made it possible to take
prompt preventative measures, such as restrictions on movements and gatherings, and to continually
tailor and revoke these measures as appropriate so as to minimise adverse impacts on individuals,
businesses and the Queensland economy. This framework has made it possible to revoke or ease public
health restrictions as soon as it has been safe to do so, ensuring that restrictions are only applied for
the shortest period of time necessary to address the public health risk. Most recently, the powers to
make and enforce public health directions were used to impose a three-day lockdown of Southeast
Queensland, Palm Island and Townsville on 29 June 2021 to prevent the potential spread of COVI D-19,
including the highly-contagious Delta variant, after a confirmed case was detected in the community.
Had the Government not been able to act quickly and decisively in these circumstances, and during
previous outbreaks, it may have been necessary to keep restrictions in place for longer, as has been
experienced in other States, and to expand the lockdown to other parts of Queensland.
In addition to addressing the immediate risks of COVID-19 to public health and safety, the Government
has been able to provide regulatory relief to individuals and businesses to minimise disruption to ordinary
activities and facilitate the continued functioning of Queensland's institutions and the economy to the
extent possible during the public health emergency. This has been made possible by a range of temporary
COVID-19 amendments, modifications and extraordinary regulations and statutory instruments made
under the modification framework authorised by the COVID-19 Emergency Response Act. These measures
have facilitated a whole-of-government approach that has been successful in responding quickly and
flexibly to a range of things disrupted, caused or affected by the pandemic. 89

The further extension to 30 April 2022, Queensland Health advised, would ensure the government can
‘continue to respond quickly and effectively to protect the health and safety of the community,

87
88
89
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Queensland Health, correspondence, 15 July 2021, p 10.
Dr John Wakefield, Director-General, Queensland Health, public briefing transcript, Brisbane, 5 July 2021, pp 7-8.
Queensland Health, correspondence, 15 July 2021, p 9.
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facilitate the continued functioning of businesses and institutions and support Queensland's
economic recovery’. 90
In response to suggestions that an earlier expiry date should be considered and the provisions
reviewed for extension at that time given their extraordinary nature and possible impacts,
Queensland Health reaffirmed that ‘despite the proposed extension until 30 April 2022, the
emergency powers would cease earlier if the public health emergency ends before the expiry date’, 91
and that their expiry could also be ‘brought forward at any time if these extraordinary measures are
no longer required’. 92 Additionally:
… all of the measures extended by the Bill are expressly made subject to the requirements and
protections of the Human Rights Act. This means that the exercise of powers – including the giving of
public health directions and the making of extraordinary regulations and statutory instruments —must
not limit a human right unless the limitation is reasonable and demonstrably justified in a free and
democratic society based on human dignity, equality and freedom. 93

Finally, in respect of calls for the establishment of an additional review or oversight mechanism,
including a possible select or parliamentary committee inquiry, Queensland Health acknowledged
the work of this committee and the former Health Committee in scrutinising the health and economic
responses to COVID-19 during 2020, and noted that scrutiny of the COVID-19 emergency measures
has continued through committee inquiries into the PH Emergency Extension Bill and ER Further
Extension Bill, together with broader committee examination of the subordinate legislation made
under the extended framework the legislation has provided:
… in addition to these inquiries, the relevant Parliamentary Committees have provided ongoing
oversight by scrutinising and reporting on extraordinary regulations and other secondary instruments
made under the temporary COVID-19 legislative framework. 94

Further stakeholder commentary regarding the extension of particular COVID-19 emergency measures
and their engagement, and Queensland Health’s responses to those comments, is set out below.

3.2

Public health response measures

As previously noted, the bulk of submissions to the inquiry focussed on the proposed extension of
public health measures and related aspects of the health response to COVID-19. These submissions,
which came primarily from individuals across different parts of the state (and in some instances, from
other jurisdictions), highlighted the significant levels of community frustration about the impact on
households and businesses of the restrictions imposed under the expanded powers for the CHO and
other emergency officers that would be further extended by the Bill, together with the growing
suspicion and mistrust in some parts of the community as to the grounds on which these powers are
being engaged.
A significant number of submitters characterised the engagement of these provisions to date as
representing an ‘abuse of power’, 95 variously describing the imposed health restrictions as
‘draconian’, 96 tyrannical, 97 ‘inhumane’ 98 reminiscent of historical authoritarian and totalitarian

90
91
92
93
94
95
96

97

98

Queensland Health, correspondence, 15 July 2021, p 9.
Queensland Health, correspondence, 15 July 2021, p 9.
Queensland Health, correspondence, 15 July 2021, p 11.
Queensland Health, correspondence, 15 July 2021, p 11.
Queensland Health, correspondence, 15 July 2021, p 10.
Eg see submissions 8, 10, 25, 43, 100, 119, 176, 230, 288, 319, 350, 367, 416, 466, 483, 485, 512, 514; Form B.
Eg see submissions 5, 20, 41, 46, 50, 230, 246, 259, 301, 309, 336, 345, 357, 406, 420, 421, 434, 442, 467,
488, 492, 511; Form D.
Eg see submissions 12, 52, 53, 72, 122, 144, 153, 174, 187, 190, 194, 204, 215, 269, 286, 288, 312, 379,
410, 425, 434, 442, 453, 468, 488, 499, 503, 511, 530; Form V.
Eg see submissions 52, 198, 286, 293, 314, 398; Form G.
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regimes, 99 and generally inconsistent with a free and democratic society. 100 Some submitters also
questioned the legitimacy of the provisions, suggesting they may be unconstitutional and/or invalid to
the extent that they may be inconsistent with other Commonwealth laws, 101 as well as being potentially
counter to human rights legislation and other international instruments and conventions. 102
For many, these views were inextricably linked to their rejection of the expressed rationale for the
proposed extension, with most perceiving the risks of COVID-19 to be overstated, and/or the impacts
of the imposed restrictions to be disproportionate to those risks. Key themes of these stakeholder
submissions included:
•

given the relatively low number of cases in Queensland as a proportion of the population,
including only 7 deaths recorded to date, the state’s situation does not equate to a public
health emergency,103 particularly given the range of other chronic conditions affecting the
community that may pose higher mortality risks 104

•

other countries are adopting different approaches that do not involve the same level of
restrictions (some submitters cited the examples of Sweden, Florida, Texas, the United
Kingdom, or Singapore, 105 including highlighting that Singapore has opted to treat the virus no
differently than the flu 106) 107

•

the imposition of mask mandates, lockdowns and broader restrictions on freedom of
movement may be having more ill effects on public health than the virus itself, 108 as well as
causing significant economic disruption (with submitters citing a range of detrimental effects
on social, psychological and general physical wellbeing, 109 and some also emphasising that
COVID-19 may manifest only as flu symptoms for many people) 110

there appears to have been no change to the breadth of powers available or the way they have
been engaged over time, as would seem appropriate for an exit strategy moving forward. 111
In terms of the ill-effects of directions issued under COVID-19 emergency powers, one individual
asserted in relation to the imposition of lockdowns and associated restrictions on movement
in particular:
•

• There is No evidence that shutting areas/States down for any length of time reduces the ‘curve’ –
predictions seemed to be based on academic, epidemiologist’s algorithms rather than educated
doctor’s real experience. Sweden, Florida (high numbers of elderly) and Texas have not had
shutdowns and have returned to normal life.
99
100
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Eg see submissions 20, 66, 83, 118, 303, 343, 384, 387, 410, 459, 482, 507, 541; Form K, Form Y.
Eg see submission 3, 29,31, 46, 90, 106, 268, 296, 348, 372, 409, 416, 421, 426, 439, 450, 454, 458, 482,
486, 489, 491, 43, 494, 497, 505, 508, 516, 522, 523, 536, 545; Form O, Form AB.
Eg see submissions 1, 2, 4, 5, 7, 10, 40, 95, 116, 138, 144, 169, 190, 207, 202, 233, 235, 238, 243,251, 259,
262,310, 311, 327, 372, 413, 429, 425, 434, 442, 459, 482, 488, 511, 515, 516, 521,528, 530, 547; Form J,
Form F, Form V.
Eg see submissions 2, 29, 199, 251, 372, 376, 413, 418, 468, 497, 515, 516, 517, 524; Form AC; Form T.
Eg see submissions 30, 34, 119, 178, 270, 314, 527, 546; Form O.
Eg see submissions 31, 127, 148, 453, 499, 517.
Eg see submissions 35, 43, 60, 82, 92, 98, 104, 114, 129, 148, 289, 273, 326, 388, 401, 404, 449, 453, 543.
Eg see submissions 35, 98, 289, 326, 449, 453, 535.
Some submitters pointed to the ‘focussed protection’ approach advocated by signatories to the ‘Great
Barrington Declaration’, which proposes different levels of protections for different population groups
according to their risk profile. Eg see Associate Professor David Neville, submission 27; Lica Bienholz,
submission 280; Liz Walker, submission 511; Form E.
Eg see submissions 49, 82, 168, 449; Form W.
Eg see submissions 20, 63, 153, 174, 176, 273, 280, 297, 307, 314, 329, 345, 358, 365, 376, 392, 404, 410,
412, 413, 435, 440, 468, 494.
Eg see submissions 21, 92, 293, 413, 461, 523; Form L, Form M, Form N.
Eg see submissions 1, 35, 48, 95, 135, 186, 196, 215, 220, 308, 318, 344, 348, 354, 404, 406, 414, 467.
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• Shutting down the state, or part there of again, will destroy businesses, families, lives, education,
educational institutions and the cohesion of society. It will also increase domestic violence, selfharm, mental illness and suicide. 112

Another submitter listed lockdown impacts that ‘far outweigh the benefits’ as including:
a) increased morbidity and mortality because of the delaying of health care, especially in the areas
of cancer investigation and treatment, cardiac disease and diabetes.
b) effect on mental health in terms of anxiety, depression and suicide.
c) educational impacts at primary, secondary and tertiary levels.
d) economic impacts, especially on small business owners and their families. 113

Further, several submitters shared their own stories about the nature of the impacts on them or their
family and community members.114
Notably, in setting out such concerns, a significant number of submitters also:
•

questioned the accuracy of testing methods, 115

•

expressed supported for the mainstream use of alternative treatment modes that the World
Health Organization (WHO) has strongly recommended against and some of which the CHO
has prohibited from prescription by medical professionals for the treatment of COVID-19
outside of clinical trials, due to insufficient evidence of their effectiveness and risks of toxicity
and other adverse patient outcomes 116

•

expressed scepticism and apprehension regarding vaccines and risks associated with them. 117

For many of these submitters, some of the questioning and contemplation of possible alternative
approaches coincided with observations about apparent inconsistencies in decision making and
broader concerns about a lack of transparency regarding the basis on which decisions are being made.
It was submitted, for example:
In QLD thousands have been given relatively free licence to attend a football game at Suncorp stadium
whilst heavy restrictions remain in place for people wishing to attend religious services, marry or mourn
the loss of a loved one, to name just a few. 118
… we locked down and had people mask up in portions of the State for 3 cases. On Sunday we increased
to 5 cases – but the lock down restrictions were eased – and funnily enough the football at Suncorp
went ahead. Just questioning the logic?? 119
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Alison Verbruggen, submission 273, p 1. (bold omitted from original)
Dr Angela Carter, submission 550, p 1.
Eg see submissions 7, 120, 188, 224, 297, 306, 307, 331, 381, 410, 435, 460, 482, 483, 494,495, 505, 509,
520, 526, 533.
Eg see submissions 9, 21, 29, 43, 100, 105, 148, 168, 169, 220, 226, 260, 273, 282, 284, 289, 301, 307, 309,
356, 367, 371, 401, 413, 418, 420, 425, 430, 434, 440, 441, 442, 451, 454, 459, 512, 514, 523, 524, 530,
534, 543, 544, 552, 588.
Eg see submissions 29,47, 107, 196, 208, 210, 269, 273, 303, 320, 324, 357, 366, 367, 370, 401, 404, 413,
423, 434, 441, 442, 425, 444, 449, 454, 471477, 479, 487, 488, 504, 510, 514, 542, 543, 550; Form E,
Form K, Form Q, Form S, Form Y, Form AD.
Eg see submissions 10, 29, 47, 83, 122, 182, 208, 282, 290, 301, 303, 320, 324, 367, 401, 413, 413, 435,
471, 479, 487, 488, 509, 529 531, 540.
Alison Kingdom, submission 346, p 1.
Michael Bannister, submission 517, p 1.
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Objecting to what they identified as ‘ambiguity around the information given to the public’, 120
submitters called for:
•

enhanced communication with the public on the scientific basis for decisions, 121 including the
release of ‘data, modelling and forecasts’ used in the decision process 122

•

‘clear messaging around restrictions’ and increased consistency about the levels of
restrictions imposed123

•

greater clarity as to the criteria for engaging powers, 124 with some form submitters observing
that the threshold for instituting restrictions in Queensland currently ‘stands at almost zero
COVID-19 cases, and that has been the case for more than six months’. 125

The Queensland Human Rights Commissioner, Mr Scott McDougall, further suggested the
community would benefit ‘if there were a requirement for the Chief Health Officer to publish her
consideration of human rights, much like a statement of compatibility or a human rights certificate,
within three to five days’ of issuing a public health direction. 126 Mr McDougall identified the proposal
as an opportunity to ‘strengthen public confidence in the decisions that are being made’, expressing
his view that it ‘would go a long way to building and maintaining the community confidence that
Queensland clearly does have in our Chief Health Officer’. 127
Further commentary regarding issues raised in respect of isolation and quarantine directions, and
directions relating to contact tracing and the use of QR code readers, is examined in sections 3.2.1
and 3.2.2 of this report.
In its response to submissions, Queensland Health acknowledged stakeholder concerns about the
proposed extension of emergency powers, including comments regarding the rationale and impacts
of the public health directions that have been issued to date. The department did not provide a
detailed response in respect of the overall management of the health response or requirements of
particular public health directions, noting that such matters are not set out in the Bill itself. 128
However, Queensland’s CHO, Dr Jeannette Young, explained of the evidential basis on which
decisions are made:
… as Queensland’s Chief Health Officer, I am supported by an excellent team of experts and advisers
here in Queensland. I also receive advice and support from a range of sources, including other state and
territory Chief Health Officers and the broader Australian Health Protection Principal Committee. The
contributions from numerous sources have enabled Queensland to respond proportionately to the risk
posed by the pandemic. 129

In the statement of compatibility, the Minister also advises of the current approach:
Experience abroad underscores that voluntary containment measures are inadequate prevent the
spread of COVID-19 and that governments must proactively pursue more prescriptive approaches to
respond effectively to this unprecedented public health emergency…. Quarantine and isolation are
proven to slow the transmission of COVID-19 and are indispensable to the State’s ability to effectively
120
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contain and limit the spread of the disease, manage and respond to outbreaks and ensure that the
health system has the capacity to provide treatment to vulnerable and other persons who require
urgent medical care. 130

During the public briefing on the Bill, Dr Young also responded to the idea that the application of set
thresholds or criteria for the imposition of lockdowns might reduce confusion and provide greater
public certainty regarding the engagement of those measures. While acknowledging the potential
appeal of this notion, Dr Young advised:
The issue is that it would be restrictive. For instance, the reason I advised the Premier that we did not
need to continue the lockdown, despite getting more cases, was because it was the Alpha variant. There
are so many variables involved in all of these decisions and you need to take all of them on.
The other part of the decision-making is how receptive are Queenslanders to doing the other things
that would assist. Having that QR code has been absolutely fantastic. We just did not have that before.
It is then understanding whether people are using that and the fact that business, although it was not
mandatory yet, had taken on board the code—remember it is not mandatory until the end of this week,
but they were already doing that. There are a whole range of things.
Then understanding where this virus is changing and how it is becoming more infectious and what that
means. There are just so many things. Thank goodness we have not had to do too many lockdowns.
Each time we do a lockdown we can learn things from that and then change how we do it next time. I
remember one of the lockdowns, I wanted to do it, I felt it was absolutely essential and then when I
went out and asked people to immediately put on masks and do those things I thought it would take
days for people to hear it and respond and they responded within an hour. I had gone from saying that
in a press conference up in William Street to driving back to my office and everyone was wearing masks.
So the next time round I thought, ‘Well, maybe we don’t need to do that lockdown because people are
just so responsive’, so we didn’t…
… At this point in time we are still learning and this is a very different pandemic to the normal pandemics
that we have had over the last 100 years. It is so different to the one 10 years ago because we are
getting these variants of concern. You do not normally see that. They are happening so rapidly. We are
getting mutations in the spike protein that is making these viruses become more infectious.
We are having to learn and modify our response and then modify it again. So, yes, we could put something
into legislation today, but I suspect in a month’s time it would not be relevant and we would have to
immediately change it. That is why I am so grateful that the parliament has given me this chance to have
this ability to respond and to respond so quickly, because we know, and we have seen it in other states, if
you are going to lock down you do it hard and fast, you do it early, as early as you possibly can so then you
can do it for the least amount of time. You need to be able to respond really fast and just do it then. 131

Further, in relation to the QHRC’s proposal for public health directions to be accompanied by a
statement of compatibility, Queensland Health advised that it ‘will continue to work with the QHRC
and other stakeholders to consider whether additional safeguards are reasonably available’. 132
Dr Young emphasised, however:
Although the powers provided to my position as Chief Health Officer and those of emergency officers
appointed under the Public Health Act are necessarily broad, they are given with reasonable constraints,
including consideration of human rights and broader impacts on the health and welfare of Queenslanders. 133

3.2.1

Isolation and quarantine directions

The Bill’s extension of the framework for the issuing of public health directions would enable the
CHO to continue to issue directions requiring persons to quarantine or self-isolate, and for
emergency officers to detain someone for a period of up to 14 days. 134 The extension of the measures
130
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would also enable the Queensland Government to continue to charge fees for mandatory quarantine
in government-provided accommodation. 135
Under Queensland’s quarantine arrangements, anyone arriving in Queensland must quarantine for 14
days in government-arranged accommodation in Brisbane, the Gold Coast and Cairns if they have been:
•

overseas in the last 14 days (unless they have travelled on a quarantine-free flight from a
Queensland safe travel zone country) 136

•

in a declared COVID-19 hotspot in the last 14 days or since the hotspot was declared (whichever
is shorter), and the place is a COVID-19 hotspot at the time they enter Queensland. 137

Persons may apply for an exemption from hotel quarantine; however, exemptions are rarely
granted. 138 A person can only leave quarantine earlier than the full 14-day quarantine period if they
are in quarantine due to coming from a place that used to be a hotspot and is no longer a hotspot. 139
Persons required to quarantine are charged quarantine fees,140 which include room costs, a linen service
fee 141 and meals, and which are payable within 30 days of the date of the invoice, unless the person has
successfully applied for a fee waiver.142 Fee waivers are assessed on the following grounds:
•

people who had a confirmed international arrival date into Queensland before midnight on
17 June 2020, even if they arrive after 1 July 2020

•

financial hardship

•

vulnerability

•

other extenuating circumstances. 143

Due to the potential spread of COVID-19, fresh air breaks during hotel quarantine are permitted only
under exceptional circumstances. 144
COVID-19 testing is conducted on a person’s arrival at the hotel and on days 5 and 12 or 13
of quarantine. 145
135
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3.2.1.1 Stakeholder views
A number of stakeholders commented on the engagement of quarantine powers specifically,
including expressing concerns in relation to the management of exemptions, and the costs and
adequacy of the management of existing facilities.
In relation to the outcome of exemption decisions, some stakeholders observed discrepancies
between the treatment of different individuals, including raising concerns about:
•

apparent differences between the rules for ‘celebrities and footballers’ as compared with
other members of the population 146

•

government officials being able to ‘travel interstate to see footy games without quarantining’
while others with critically ill family members were required to quarantine or faced a delay
before the government approved an exemption (if an exemption was approved at all) 147

•

situations in which fully vaccinated members of the public ‘have still been required to
quarantine and not able to visit their newborn premature baby and dying parents’, while ‘for
the right price and/or feature on main stream media, others have been exempted’. 148

In light of these examples, it was suggested that further clarity be provided as to what constitutes
compassionate and compelling grounds for exemption, 149 with the QCCL further calling for the
introduction of a process of review for people in hotel quarantine. 150
Asserting that ‘it is fundamental that a person who is detained should have a right of review before
a Court’, the QCCL submitted:
Section 29 of the Human Rights Act prohibits the arbitrary detention of a person. Subsection 7 of that
section specifically provides that a person deprived of liberty is entitled to apply to a court for a
declaration regarding the lawfulness of their detention. It would be our view, that the absence of a right
of review under part 7A of the Public Health Act, is a violation of the Human Rights Act. 151

Noting that Victoria had introduced a ‘system of independent detention review officers who review
all aspects of a person’s detention and provide a report to the Chief Health Officer’, 152 the QCCL
observed that, although it is ‘not a satisfactory substitute of review by a Court’, such a system would
‘at least be an improvement on the current regime, where the review process is a classic example of
an appeal from Caesar unto Caesar’. 153
In addition, the QCCL called for broader changes to the current quarantine regime, including
instituting home quarantine for fully vaccinated people:
Following the lead of Ireland, quarantine practice should be changed so that those who can
demonstrate they are fully vaccinated are not required to quarantine in a hotel or other facility. It is not
the same situation as a vaccine passport. This is a case where the government is detaining people with
a view to preventing the spread of the virus. However, the evidence is clear that vaccinated person is
far less likely to pass on the virus then [an] unvaccinated person. Such people should be entitled, at
least, to quarantine at home subject to an appropriate testing regime. 154

Stakeholders also saw scope for a range of other improvements to the quarantine system. Dr Cornelia
Turni opposed the extension of most COVID-19 emergency measures on the basis that ‘the only reason
146
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we have outbreak is the mishandling of Quarantine’, 155 and recommended a focus instead on the
improvement of the quarantine system, asserting:
If the government would put decent measures in place in these quarantine facilities, then we would not
have a problem. Instead, the facilities are not properly managed and the staff has no training nor
experience of the concept of quarantine, of the virus and its transmission and the general procedures
of preventing outbreaks.
If I would run my laboratory like this all my staff would be sick. So instead of emergency powers, fix up
your quarantine facilities. Get some proper managers. You have doctors and scientist highly trained in
running such facilities, hire some proper managers. 156

The QNMU recommended that the hotel quarantine system be reviewed, stating:
With emerging evidence suggesting that COVID-19 is transmittable via airborne methods … and recent
variants being more transmissible in general …, it is apparent that the hotel quarantine model requires
urgent review. In particular, its suitability with regard to best practice from an infection control
perspective, as well as the mental health perspective, given that hotel rooms are not negative pressure
rooms designed to contain a virus nor house occupants for extended periods of time without being able
to leave the confines of the room. 157

The QHRC also confirmed its view that the right to humane treatment in detention was ‘potentially
unreasonably limited by the use of hotel rooms that do not provide access to regular fresh air
(including through the use of opening windows and balconies)’.158 This including noting research
suggesting aerosol/airborne transmission of COVID-19, including emerging variants, ‘particularly in
hotel quarantine settings where there has been little or no access to daily fresh air or interaction
between guests’. 159 The QHRC also cited the National Review of Hotel Quarantine, ‘which considered
the impact on mental health of hotel quarantine and noted that “hotel infrastructure should enable
access to open spaces and fresh air independently (that is, without escort)”’. 160 Noting that
purpose-built facilities in Queensland ‘are still many months away’, the QHRC recommended
quarantine hotels be selected ‘with adequate ventilation and access to fresh air to protect the health
and wellbeing of all people deprived of their liberty by a public health direction’. 161
The QCCL echoed the QHRC’s concerns about fresh air and ventilation for people staying in hotel
quarantine, with QCCL President, Michael Cope, stating:
The starting point is that a basic matter of principle—and it comes out of section 30 of the Human Rights
Act—that people are entitled to be treated with dignity and detained in appropriate conditions. Locking
people up without access to fresh air, in our view, does not meet that criteria. 162

Several stakeholders advocated for the replacement of the current hotel quarantine arrangements
with the use of purpose-built facilities. 163 The Kingaroy Chamber of Commerce and Industry Inc. (KCCI)
suggested the Queensland Government ‘plan to build the Wellcamp Quarantine Facility and invest in
the construction of it’ and ‘not wait for the federal government to do so’.164 In light of infection control
and mental health concerns associated with hotel quarantine, the QNMU considered it would be
155
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‘prudent to consider a dedicated COVID-19 quarantine and treatment facility external to existing
hospitals, including the new construction of such a facility, which would have potential further
activation and usage in future public health emergencies’. 165 The QNMU elaborated:
Such a facility could also be used for local populations who test positive for COVID-19 and could negate
the need to be admitted to expensive acute care facilities. These facilities should not just be accessible for
returning travellers. The QNMU believes this facility should be of similar design to the Howards Springs
facility in the Northern Territory. Regardless, any proposals regarding quarantine and/or treatment
facilities must undergo consultation with relevant stakeholders, such as the local population. 166

The QHRC also affirmed its position that purpose built facilities are the preferred approach given the
limitations of hotel facilities, with Human Rights Commissioner Scott McDougall stating that all levels
of government should be working towards their establishment. 167
3.2.1.2 The department’s response
In response to comments from the QHRC and the QCCL regarding limitations on human rights associated
with the management of the quarantine system and its conditions, Queensland Health advised:
The Department takes seriously its obligations under the Human Rights Act and is committed to
implementing additional safeguards where practicable to ensure that the exercise of emergency powers
does not limit human rights more than is necessary to achieve the legitimate purposes of the Bill.
Detailed consideration has been given to justifying potential limitations on human rights during the
development of all COVID-19 legislation, including primary legislation, subordinate legislation, statutory
instruments and public health directions issued under the Public Health Act. 168

Acknowledging calls for the establishment of possible review or appeal mechanism, Queensland
Health advised that it would continue to work with stakeholders in looking at whether additional
safeguards might be ‘reasonably available within the overall context of the Government's
COVID-19 response’. 169
Further, responding to submitters’ support for the construction and use of dedicated quarantine
facilities or the engagement of home quarantine arrangements, Queensland Health stated:
These comments are beyond the scope of the Bill as they relate to administrative or operational details,
potential program improvements, requirements in specific public health directions or opportunities for
future legislative or administrative reform. 170

3.2.2

Contract tracing and the use of QR code readers

As previously noted, the Bill would:

165
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•

extend the operation of powers for the CHO to issue public health directions in respect of
certain business and organisational activities (including mandating the use of QR code readers
at certain premises)

•

extend existing provisions which enable the CHO to authorise the sharing of confidential
information supplied for the purposes of contact tracing. 171
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In Queensland, contract tracing information is collected by the ‘Check In Qld’ app, which was rolled
out statewide on 28 February 2021.172 From 1 May 2021, it became mandatory for Queensland
hospitality businesses to use the Check In Qld app when signing in patrons to their premises. 173 The
compulsory use of the Check In Qld app was extended on 9 July 2021 to a number of new sectors,
including shopping centres and supermarkets, beauty and personal care services, venues that attract
large crowds, indoor weddings and funerals and places of worship, and leisure and recreation
facilities, with penalties for non-compliance. 174
Information collected by the Check In Qld app may be disclosed to, and used:
• by authorities with powers and responsibilities in relation to COVID-19 (and those helping them)
such as the Chief Health Officer and Queensland Health (including the Hospital and Health
Services) for compliance activities, and for the purposes of overseeing and managing the
Queensland Government’s COVID-19 response;
• where the use or disclosure is authorised or required by law. 175

Following the successful application for a search warrant by officers of the Queensland Police Service
(QPS) to access QR code data for the investigation of a crime, the QPS revised its internal policy
regarding the access of QR code data. 176 The revised policy directed officers not to apply for a search
warrant for data collected by COVID-19 tracing apps except in extraordinary circumstances with prior
approval from a Deputy Commissioner. 177
3.2.2.1 Stakeholder views
Privacy and the potential use of the collected data for law enforcement purposes were key themes
of stakeholder commentary regarding the use of QR code readers for the collection of information
for contact tracing purposes. 178
The QHRC and the ALA noted the QPS’s revised internal policy; however, both stakeholders
considered the QPS policy did not provide sufficient privacy safeguards and, in common with the
QCCL, sought legislative protection of the data. 179 While generally supportive of the legislative
protection provided under Commonwealth legislation for the Commonwealth government’s
'COVID Safe app, 180 the ALA called for the inclusion of provisions similar to those legislated by the
Western Australian Parliament ‘to prevent police accessing data from the “Safe WA” app to gather
intelligence, even for serious criminal investigations’ and, more specifically, suggested amendment
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of Queensland’s Police Powers and Responsibilities Act 2000 to specify that a warrant would not be
issued to access the data. 181
The ALA also called for:
•

provision for ‘heavy penalties and sanctions for the leadership of the police, law enforcement
and security agencies when they facilitate or turn a blind eye to the unlawful gathering of data,
such as COVID-tracing app data’ 182

•

the amendment of the Evidence Act 1977 ‘to provide that any evidence obtained by illegal
accessing of personal data, such as COVID-tracing profiles, is not admissible’. 183

Noting that police already have access to multiple sources of information—for example, cell phone
tower data and credit card transaction data—the QLS and QCCL emphasised that the information
collected by the Check In Qld app should be used only for the specifically identified purpose of
contact tracing. 184
Acknowledging the role of the Check In Qld app in preventing the community spread of COVID-19,
some stakeholders emphasised the need to ensure public confidence in the app. 185 The ALA
cautioned that the effectiveness of such apps was dependent on their being widely used, which, in
turn, was ‘dependent on members of the community having absolute confidence and trust that,
when using these apps, their data will not be misused’. 186 The QCCL was of the view that ‘giving
people confidence that the information will not be used for any other purpose’ would also ‘enhance
the accuracy of the data being collected by ensuring that people do not provide false names and
contact details’. 187
While at the public hearing it was acknowledged that enabling access to Check In Qld app data within
a criminal context could potentially have benefits for the individual involved – for example, in a
circumstance in which an accused person’s data could exonerate them by proving they were in a
different location, QLS President Ms Elizabeth Shearer clarified in this respect that the QLS has no
objection to access in such circumstances: ‘Privacy does not arise as an issue if it is somebody seeking
to access their own data. The concern arises if it is a third party seeking the data’. 188 Consistent with
the views articulated by the ALA that police being able to access information may ‘reduce people
buying into the public health initiative’, 189 the QLS highlighted the importance of striking the right
balance between ‘achieving the right public health outcome versus the curtailment of liberties’. 190
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Other concerns raised by submitters relating to the use of the Check In Qld app included
concerns about:
•

the compulsory use of the app restricting people’s civil liberties and freedom 191

•

the compulsory use of the app being in conflict in with the Privacy Act 1988 (Cth) 192

•

collected data being sold through partnerships and collaborations with foreign entities,
collected without consent, and retained or disclosed outside Australia. 193

3.2.2.2 The department’s response
In response to stakeholder comments, Queensland Health advised that ‘proactive and effective’
contact tracing has been ‘critical to preventing widespread community transmission of COVID-19
when positive cases have been detected in the community’, and stated that ‘the app will continue
to play an important role in future contact tracing efforts by providing access to relevant and
timely information’. 194
Noting the issues raised by the submitters in relation to the privacy and use of the Check In Qld app
data, Queensland Health advised:
The 'Check in Qld' contact tracing app operates within Queensland's existing information privacy law,
including the Human Rights Act and the Information Privacy Act 2009. Police are required to make an
application for a search warrant to obtain contact tracing data for law enforcement purposes and can
only do so in circumstances authorised by law. The reasons for which police can apply for a search
warrant to access contact tracing data has been limited by a binding 'Commissioner's Instruction' to
extraordinary circumstances such as the protection of the security of the State or Commonwealth and
requires Deputy Commissioner level approval. 195

3.3

Other COVID-19 emergency measures

As previously noted, in addition to extending health related COVID-19 emergency measures, the Bill
provides for the extension to 30 April 2022 (with some transitional arrangements) of various
measures implemented ‘to enable institutions to continue to function and, where possible, minimise
the disruption caused by the pandemic’. 196
The key measures addressed by stakeholders, and Queensland Health’s response to that stakeholder
commentary, are outlined below.
3.3.1

Support for flexible business operations

In response to the effects of the pandemic and associated health restrictions on businesses, a
number of COVID-19 measures have been implemented to:
•

assist Queensland businesses and individuals suffering financial and operational stress caused
by the public health emergency

•

minimise the disruptive effects of the pandemic by allowing businesses to operate outside the
usual conditions of their operating licenses, or otherwise subject to the relaxation of
certain requirements.
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In respect of assistance for affected businesses, in addition to direct financial support initiatives,
certain legislative relief measures were enacted including:
•

regulatory measures to implement the National Cabinet decision to impose a set of good faith
leasing principles (set out in the National Cabinet Mandatory Code of Conduct for commercial
leases during COVID-19) by:
o

•

providing certain protections to a retail lessee under an ‘affected lease’

o

preventing a lessor from taking particular actions, such as eviction or termination of
the lease

o

allowing parties to a dispute about an affected lease or a small business tenancy dispute
to have the dispute mediated through the Office of the Queensland Small
Business Commissioner 197

time limited provisions allowing for the responsible Minister to issue a notice waiving or
deferring the payment of gaming taxes 198 payable for a set period if the Minister is satisfied
this is necessary to alleviate the financial burden caused by the COVID-19 emergency on
gaming operators. 199

In terms of legislative changes to minimise disruptions to businesses by enabling them to operate
outside usual regulatory conditions, as an example:
•

•

changes to planning legislation 200 have provided for the declaration of an ‘applicable event’,
for the duration of which:
o

shops, warehouses and transport depots may be declared as uses that can operate
24 hours a day, 7 days a week

o

businesses can apply for a temporary use licence (TUL) to allow them to extend their
operating rights during the applicable event (where a change of operating use would
typically require a planning approval or variation to an existing approval, proponents
are instead able to complete an application for a TUL (for which there is no application
fee), and if their application is successful, alter their operations for the duration of the
applicable event) 201

changes to the Liquor Act have enabled the Commissioner for Liquor and Gaming to issue a
Takeaway Liquor Authority (TLA) to allow licensed operators of restaurants, bars and cafes to
sell takeaway liquor as specified in the TLA when the normal operation of their business has
been affected (for example, by lockdowns and social distancing related capacity constraints),
regardless of the limitations of their current licence or permit. 202

While the Bill does not affect access to the TUL provisions, which remain available to operators so
long as the pandemic continues to be recognised as an ‘applicable event’ – a status that can be
197
198

199
200
201

202

Explanatory notes, pp 9-10.
A ‘gaming tax’ includes a gaming machine tax or health services levy (for funding health services), both
levied as a percentage of a gaming machine licensee’s monthly metered win), as well as a casino tax (under
the Casino Control Act 1982, s 51), a keno tax (under the Keno Act 1996, s 109), or a lottery tax (under the
Lotteries Act 1997, s 94). See Gaming Machine Act 1991, s 367A.
Explanatory notes, pp 9-10, 13. Note – a gaming tax notice also requires the approval of the Treasurer.
Specifically, the Planning Act 2016 and Economic Development Act 2012.
Public Health and Other Legislation (Public Health Emergency) Amendment Bill 2020, explanatory notes,
pp 4-5, 28-29; State Development, Local Government, Infrastructure and Planning, ‘COVID-19 response
planning’, webpage, https://www.statedevelopment.qld.gov.au/economic-development-qld/aboutedq/legislation/covid-19-planning-response.
Liquor Act 1992 (Liquor Act), part 10A (‘Takeaway liquor authorities for COVID-19 emergency response’),
inserted by the Amendment Act and previously extended by the ER Act, ER Extension Act and ER Further
Extension Act.
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extended by notice issued by the responsible Minister, 203 it does provide for the extension of each
of the commercial rent relief measures, gaming tax relief measures and TLA issuing powers. 204
3.3.1.1 Stakeholder views and the department’s response
The Australian Logistics Council (ALC) commented on the ‘regulatory relaxations’ that have ‘assisted
in the prompt restocking of stores and the efficient provision of out of hours home deliveries,
delivering significant amenity benefits to customers and communities’. The ALC stated that the
‘ability to make truck deliveries outside of peak hours long-term also assists in terms of easing
congestion, as more deliveries could be spread across the day’. 205 Further, the ALC advised that its
members had received very few complaints regarding freight movement and that ‘residential
amenity’ had not been significantly impacted. 206
Noting this, ALC supported the continued efficient movement of freight and recommended that:
1.

the Office of Productivity and Red Tape Reduction—
(a) conduct a whole of government evaluation of the practical effect of the relaxation of regulatory
changes that are contained in the Bill, such as amending the effects of environmental
legislation to permit the movement of freight without, for example, the imposition of delivery
curfews
(b) the changes be retained unless it can be shown they have no net public benefit

2.

the Government report periodically to the Parliament on the progress of this review. 207

Several other stakeholders expressed concerns about the extension of certain measures. While some
conveyed these concerns within the context of the broader opposition to the Bill, 208 the Queensland
Hotels Association (QHA) directed its commentary at the provisions enabling the issuing of TLAs to
allow the sale of takeaway liquor by the operators of licensed hospitality venues. 209
The QHA advised that while it supports the Bill’s continued provision for a head of power enabling
TLAs to be issued for a COVID-19 shutdown period, it does not support the use of TLAs to provide a
broader ability for cafes, restaurants and small bars to sell takeaway alcohol during periods of eased
restrictions or normal trade. In this respect, the QHA submitted:
•

given that on premise trade has substantially returned in Queensland and consumers can
purchase alcohol from a range of outlets, there is no community need nor grounds for
extending this measure outside of lockdown periods 210

•

the engagement of the measure outside of shutdown periods is inconsistent with the
government’s Tackling Alcohol-Fuelled Violence Policy, as restaurants and cafes have lower
compliance requirements and harm minimisation protections than licensed takeaway
operators (and may raise possible issues in respect of the use of non-RSA (Responsible Service
of Alcohol) trained delivery persons, among other factors) 211
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The most recent notice issued by the Minister provided for a continuation of the ‘applicable event’ status for
the COVID-19 public health emergency through to 30 September 2021 inclusive. See Applicable Event Notice
Made Under the Planning Act 2016: COVID-19 Applicable Event 1/2021 (Extension Notice), 26 June 2021,
https://dsdmipprd.blob.core.windows.net/general/applicable-event-extension-notice-29-06-2021.pdf
Explanatory notes, pp 9, 13.
Submission 397, p 2.
Submission 397, pp 1, 4.
Submission 397, p 4.
Eg see submissions 3, 161, 234, 322, 367, 487, 539.
Submission 480.
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•

restaurants and cafes already can allow patrons to take away one open and one unopened
bottle of wine after dining and their principal business activity is not the sale of liquor 212

•

allowing one small business type (cafes, restaurants and bars) to continue to sell takeaway
liquor in contravention of their liquor licence entitlements is detrimental to hotels and clubs
and does ‘not create jobs’, as:
o

this represents a transfer of trade to the detriment of small hotels and community clubs,
hindering the recovery and growth of businesses that invested in the appropriate liquor
type and required facilities underpinning the entitlement to sell takeaway alcohol, 213
with particular adverse implication for small hotels in regional areas 214

o

hotels face a higher capital investment associated with establishing and maintaining
their businesses, including: higher annual liquor licence fees; the requirement to have
at least 2 of a commercial kitchen, functions facilities and/or accommodation; and
higher licence compliance costs 215 (including a requirement to have a Licensed
Approved Manager available at all times – an individual who must pass probity to renew
their licence and must maintain a Responsible Management of Licensed Venues training
course certificate which must be renewed every 3 years) 216

o

while a thriving hotel bottle shop business might require additional staff for handling
customer stock control as it is a dedicated part of the hotel business, alcohol sales
requirements for restaurants and cafes are typically met by existing wait staff without
the need for a dedicated retail salesperson, such that there is no additional employment
benefit for the economy. 217

Further, in summary, the QHA concluded:
The sale of takeaway liquor is not an appropriate activity for a cafe, restaurant or bar liquor licence. It
disregards the existing harm minimisation framework and presents an inequitable trading environment
which negatively impacts the recovery of hotel businesses who have invested in the appropriate liquor
licence and requisite compliance obligations. 218

3.3.1.2 The department’s response
Queensland Health noted the ALC’s submission regarding regulatory relaxations to support the
movement of freight, but did not address the organisation’s recommendation for a review of
regulatory requirements to support the retention of beneficial measures, noting that this is ‘beyond
the contents of the Bill’. 219
In response to the QHA’s comments regarding extended TLA provisions, Queensland Health advised
that the further extension of the provisions ‘is necessary to ensure the Government can maintain
support to businesses as the ongoing COVID-19 public health responses continue to impact on
trading capacity of liquor licensed venues’. 220 The Bill, it was emphasised, only extends the power for
the Commissioner to issue a TLA and does not automatically extend any TLAs that have been issued
– rather, ‘the Commissioner will consider and decide what, if any, takeaway liquor authorities may
be required after 30 September 2021, having regard to the relevant criteria’. 221
212
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Submission 480, p 2.
Submission 480, p 3.
Submission 480, p 2.
Submission 480, p 3.
Submission 480, p 4.
Submission 480, p 4.
Submission 480, p 5.
Queensland Health, correspondence, 15 July 2021, p 8.
Queensland Health, correspondence, 15 July 2021, p 12.
Queensland Health, correspondence, 15 July 2021, p 13.
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While acknowledging the QHA’s view that the need for the issuing of TLAs has decreased and the
continued engagement of the measure outside of shutdown period may have adverse effects on
small hotels and community clubs, Queensland Health stated:
Many licensed venues continue to operate at reduced patron capacity due to the public health directions
restricting the ordinary operation of licensed venues (e.g. limiting patron capacity or social
distancing rules).
…
The view that the measure is a detriment to small hotels and community clubs is noted. However, the
submission does not provide any quantifiable evidence to suggest temporary takeaway liquor authorities
issued to restaurants, cafes and small bars have significantly impacted on sales of takeaway liquor from
commercial hotels, clubs or bottle shops across the State.
The QHA has also acknowledged in its submission there is a need for the power to be extended to allow
takeaway liquor sales during COVID-19 events such as lockdowns. Hoteliers themselves were issued
takeaway liquor authorities during the lockdowns in January, March and July 2021 allowing them to sell
takeaway liquor despite their venues being closed to patrons. This would not ordinarily be allowed. 222

In regards to the QHA’s questions about the consistency of the measures with the government’s
Tackling Alcohol-Fuelled Violence Policy, further, Queensland Health stated:
The provisions are considered to be consistent with the Tackling Alcohol-Fuelled Violence Policy as, in
order to issue a takeaway liquor authority, the Commissioner must be satisfied that the granting of the
authority is consistent with the purpose of the Liquor Act stated in section 3(a).
Section 3(a) provides that it is a main purpose of the Liquor Act to regulate the liquor industry and areas
in the vicinity of licensed premises in a way compatible with minimising harm, and the potential for harm,
from alcohol abuse and misuse and associated violence; minimising adverse impacts on the health or
safety of members of the public; and minimising adverse effects on the amenity of the community.
Given this requirement, previously issued takeaway liquor authorities have been granted with
appropriate conditions to minimise alcohol-related harm. For instance, the takeaway liquor authority
issued to subsidiary on-premises licensees (meals) (i.e. licensed restaurants and cafes) only allows a
limited amount and type of takeaway liquor to be sold (2.25 litres of liquor, no straight spirits). This
represents approximately only 750 millilitres more than can ordinarily be sold as takeaway from a
licensed restaurant (as these licensees can ordinarily sell one opened and one unopened bottle of wine
for takeaway to a person that has eaten a meal on the premises).
The takeaway liquor authority issued to licensed restaurants and cafes also ensures the takeaway liquor can
only be sold with takeaway food. The service of liquor with food is known to minimise alcohol-related harm.
The Commissioner also has the ability to immediately suspend a takeaway liquor authority for up to 10
days, if harm to members of the public may be caused if urgent action is not taken. The Commissioner
can also initiate show cause action to amend or revoke the authority if a licensee or permittee has
contravened the authority. 223

3.3.2

Amendments relating to requirements for attendance, meetings and documents

As previously noted, the ER Act established a legislative modification framework to support
responses to COVID-19 and associated health risks and restrictions through powers to make
regulations relating to:
•

attendance at places or meetings, the making and associated use of documents, and physical
presence requirements for the purpose of reducing physical contact between persons

•

statutory timeframes for the doing or expiry of a thing

•

proceedings of courts and tribunals. 224
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In this regard, the Bill extends temporary measures that amend attendance requirements for
meetings of various groups and agencies and for the conduct of proceedings of courts/tribunals and
other bodies, including provisions that facilitate remote attendance, voting, and authorisations using
audio or audio-visual links.
The Bill will extend these powers through the following regulations to allow for proceedings and
meetings to be conducted by audio or audio-visual link:
•

Domestic and Family Violence Protection (COVID-19 Emergency Response) Regulation 2020

•

Justice Legislation (COVID-19 Emergency Response—Proceedings and Other Matters)
Regulation 2020 (Justice Legislation Regulation)

•

Local Government (COVID-19 ER) Regulation 2020

•

Manufactured Homes ((Residential Parks) (COVID ER)) Regulation 2020

•

City of Brisbane Regulation 2012

•

Local Government Regulation 2012 225

In respect of the Justice Legislation Regulation, the Bill will continue temporary modifications
relating to:
•

the presentation of indictments and entering of a discontinuance (nolle prosequi)

•

the availability of video-recorded evidence

•

the issuing of CCC notices and the use of audio and audio-visual links for CCC hearings

•

appearances in response to a Notice to Appear

•

the place of settlement in relation to contracts for the sale of land. 226

3.3.2.1 Stakeholder views
A number of individual submitters expressed opposition to the extension of provisions relating to
audio and video attendance in circumstances as specified above, within the context of broader
opposition to the Bill. 227
One individual submitter stated that videoconferencing as outlined in the provisions ‘should be
limited in its application’ for several reasons:

225
226
227

228

•

Videoconferencing ‘may take the power away from the individual as face to face contact with
members of a court and counsel is essential for a fair trial or decision’.

•

While telehealth appointments may be helpful, they are not a replacement for in-person
examinations and consultations, which could put a person’s health at risk.

•

Privacy needs to be considered in relation to personal information being captured on
videoconferences given the potential for cyber hacking. 228

Explanatory notes, pp 7, 8, 9, 11.
Queensland Health, correspondence, 1 July 2021, p 10; Explanatory notes, p 8.
Eg see Robyn Booth, submission 3, p 1; Sarah Keetley, submission 487, p 1; Janina Rozycki, submission 539,
p 1. See also Riga Walsh, submission 459, who expressed concerns that these and other provisions
established under the modification framework may be inconsistent with Federal laws and therefore invalid.
Alison Verbruggen, submission 273, p 5. See also Peter Stacey, submission 543, p 5, who expressed similar
concerns in respect of the use of videoconferencing in court proceedings and ‘telehealth’ methods for
medical consultations.
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Another submitter was concerned about the practical application of these measures, stating that
people must be given a choice about whether or not to attend a court hearing, for example, via audio
or audio-visual link, as internet access is not always reliable. 229
The CCC welcomed the extension of the provisions of the Justice Legislation Regulation which have
allowed it to conduct hearings via audio and audio-visual links and give notices under the Crime and
Corruption Act 2001 electronically, and which the CCC submitted ‘would otherwise have been
disrupted by the COVID-19 emergency’. 230 The CCC sought consideration of the proposal that the
provisions be given permanent application beyond the COVID-19 emergency, stating:
Although personal service and attendance at hearings would remain the CCC’s preferred approach,
these technology-based arrangements would allow for more efficient operations in certain situations,
for example, if a witness resided in a remote region. 231

The QLS also outlined the benefits of various COVID-19 emergency measures for the legal sector, but
expressed concerns that certain measures were no longer accessible under regulations (though the
provision to make such regulations would remain available under the Bill). Referencing regulatory
provisions that had enabled the witnessing of documents via videolink in particular, QLS
further explained:
There were times when we have not had access to aged-care facilities, but of course we previously had
legislation that enabled us to witness documents via videoconference facility so that we could, in those
urgent circumstances, facilitate the execution of an enduring power of attorney or a will. Those
regulations have expired, and of course around the time they were expiring we enjoyed a period of time
where we did not have any lockdowns nor concerns about that. Since the regulations have expired we
obviously have encountered some more difficulties. In the absence of having either the ability to witness
those important documents by some remote means or having access into those institutions, we are not
able to give effect to instructions from people who need to put in place those important documents. 232

Matthew Dunn of the QLS elaborated:
These particular witnessing provisions were removed or came to an end on 30 June. The Queensland
Law Society was one of the organisations that asked for that to occur. At the particular time those
submissions were made the delta variant was not something that had graced our shores and caused the
problems that it has at this point in time and things were looking quite good. It looked as though access
to these sorts of residential and aged-care institutions would be sufficient in order to achieve this.
Capacity is obviously one of the significant issues of witnessing these types of documents as well as
ensuring that duress and fraud are not present. They are slightly more complex than other types of
affidavits, deeds, statutory declarations and things. There is a different order of magnitude in that
particular place. 233

The QLS also expressed concern that while access restrictions remain in place under public health
directions, persons in residential aged care facilities, hospitals and disability accommodation are
unable to access their legal representatives to create and execute wills and enduring documents.
The QLS therefore ‘strongly urged’ the government to either:
•

amend public health directions to permit lawyers to attend to their clients in those settings, or

•

permit the modified arrangements for making enduring documents as set out in the Justice
Legislation (COVID-19 Emergency Response—Documents and Oaths) Regulation 2020
(Documents and Oaths Regulation) to be extended for a further, limited period. 234
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Jackie Bratley, submission 367, p 3. Ms Bratley highlighted potential issues in respect of court hearings,
for example, if ‘one side of the audio/visual can cut on purpose or pretend they do not hear’.
Submission 97, p 1.
Submission 97, p 1.
Angela Cornford-Scott, Succession Law Committee, QLS, public hearing transcript, Brisbane, 19 July 2021, p 6.
Public hearing transcript, Brisbane, 19 July 2021, p 7.
QLS, submission 478, p 3.
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The QLS further explained:
Currently, lawyers are not included in the list of visitors allowed to enter certain restricted areas,
including residential aged care facilities, hospitals and disability accommodation. QLS considers it
imperative that legal practitioners be able to [access] these facilities for the purpose of providing legal
services to resident clients. This is particularly so in light of the recent expiration of the modified
provisions relating to wills and enduring documents. It is unacceptable that patients and residents in
these facilities do not have access to legal representatives.
A person's legal representative needs to be able to assist them to create and execute documents such
as wills and ending powers of attorney, which can be very time sensitive documents. Lawyers must be
able to facilitate the signing of these documents, either by way of in person visits to restricted areas, or
via the arrangements provided for in the Documents and Oaths Regulation. We urge the Government
to take immediate action to resolve this issue. 235

3.3.2.2 The department’s response
Queensland Health noted the CCC’s support for the extension of provisions relating to the CCC’s
operations. While also acknowledging the CCC’s call for those provisions to be made permanent,
Queensland Health noted that such a regulatory change is ‘beyond the scope of the Bill’. 236
In response to QLS’s comments regarding the need to engage the extended legislative modification
framework to support the re-establishment of modified arrangements for making enduring
documents, Queensland Health stated:
The modified arrangements that permitted wills and enduring documents to be witnessed over audio
visual link were expired on 30 June 2021 by operation of the Justice Legislation (COVID-19 Emergency
Response - Documents and Oaths) Amendment Regulation (No. 2) 2021 in response to concerns raised by
stakeholders, including the QLS, about the increased risks associated with the making of these documents,
particularly for vulnerable Queenslanders. As stated in the QLS submission, there are concerns about
whether a witness can verify the identity of a person or adequately assess a person's capacity to make
these documents free from duress and undue influence if they are present over audio visual link. 237

Queensland Health further advised that the QLS’s alternative proposal for the amendment of public
health directions to permit lawyers to attend to their clients in restricted settings are ‘beyond the
scope of the Bill’. However, Queensland Health advised that the comments had been noted and were
‘under consideration’ as the department ‘understands the important role of legal representation in
creating and executing wills and enduring documents’. 238
3.3.3

Body corporate and related amendments

Among the amendments affected by the extension of the COVID-19 legislation expiry day are a series
of provisions inserted in the Body Corporate and Community Management Act 1997 and Building
Units and Group Titles Act 1980 to ‘provide measures to alleviate the financial burden caused by the
COVID-19 emergency on bodies corporate’ and owners/proprietors of lots, 239 together with a series
of related regulations to support the continued operations of the sector. 240
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Submission 478, pp 3, 4.
Queensland Health, correspondence, 15 July 2021, p 8.
Queensland Health, correspondence, 15 July 2021, p 14.
Queensland Health, correspondence, 15 July 2021, p 14.
Body Corporate and Community Management Act 1997, s 323A (Purpose of part), inserted by Amendment
Act, s 4, and extended by the ER Extension Act and ER Further Extension Act; Building Units and Group
Titles Act 1980, s 134A (Purpose of part), inserted by Amendment Act, s 7, and extended by the ER
Extension Act and ER Further Extension Act.
Queensland Health, correspondence, 1 July 2021, p 9.
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The provisions, which are scheduled to expire on the current ‘COVID-19 legislation expiry day’ of
30 September 2021, and would instead continue through to the proposed new 30 April 2022 expiry
day (or an earlier day as prescribed), 241 serve to:
•

permit bodies corporate to allow committees to modify the way meetings are held, including
to facilitate remote attendance and electronic voting, and allow requirements for in-person
inspection of records to be met in alternative ways 242

•

continue the ability of body corporate committees to change rights, privileges or obligations
of lot owners in relation to access to and use of common property and body corporate assets,
if the committee considers a change is reasonably necessary to ensure compliance with a
public health direction243

•

permit body corporate committees to postpone the due date for contributions for either:
o

particular lot owners if the committee is reasonably satisfied the lot owner is suffering
financial hardship as a result of the COVID-19; or

o

all lot owners regardless of whether all of the proprietors are suffering financial hardship
because of the COVID-19 emergency 244

•

allow bodies corporate to adopt sinking fund budgets that do not meet the requirement to
reserve an appropriate proportional share of amounts to meet anticipated major expenditure
over at least the next 9 years after the body corporate’s current financial year, thereby
allowing bodies corporate to reduce contributions payable by owners 245

•

prevent bodies corporate from charging penalty interest on outstanding lot owner
contributions (including extending the late payment deadline used in an example, from
1 November 2021 to 1 July 2022 246)

•

relax requirements for bodies corporate to initiate proceedings to recover lot owner
contributions that have been outstanding for 2 years, thereby enabling bodies corporate to defer
commencing debt recovery action against lot owners experiencing financial distress due
to COVID-19

•

increase (double) the maximum amounts that bodies corporate can borrow when authorised
by ordinary resolution. 247

3.3.3.1 Stakeholder views
The SCAQ generally expressed support for the extension of the provisions, describing the ‘COVID-19
reforms’ as ‘a set of very practical, common sense reforms’ that ‘give bodies corporate the flexibility
they need to manage their affairs to suit their circumstances and that of all other owners and
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Body Corporate and Community Management Act 1997, s 323I; Building Units and Group Titles Act 1980,
s 134E.
Queensland Health, correspondence, 1 July 2021, p 9.
Queensland Health, correspondence, 1 July 2021, p 9.
Queensland Health, correspondence, 1 July 2021, p 8. See also Body Corporate and Community
Management Act 1997, s 323E. In deciding whether to extend the due date for contributions, the
committee must consider the body corporate’s ability to meet the necessary and reasonable spending
from the body corporate’s administrative fund and sinking fund for the current financial year (s 323E(4)).
Body Corporate and Community Management Act 1997, s 323D, applicable until its expiry on the COVID19 legislation expiry day (see also s 323I).
Bill, cl 4 (amending s 323F of the Body Corporate and Community Management Act 1997). The provision
in question provides that an account requiring payment of a contribution instalment given to an owner of
a lot 2 months before the commencement is not paid until 1 November 2021.
See Body Corporate and Community Management Act 1997, ss 323F, 323G and 323H, all applicable until
their expiration on the COVID-19 legislation expiry day (see also 323I).
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occupiers in the building’. 248 The SCAQ cited anecdotal feedback about increased participation of
owners in body corporate meetings and the general business of bodies corporate ‘due to the fact
they now have a range of flexible options for attendance and participation’. 249 In contrast, the QLS
considered a further extension of the ‘measures to provide bodies corporate with flexibility to adopt
modified arrangements for meetings and inspection of documents’ to be unnecessary ‘in the current
environment’. 250 However, the QLS acknowledged that ‘while it may be appropriate for some specific
measures to expire, it may be necessary to retain the ability to invoke these measures quickly if
circumstances change’. 251
Both the QLS and the SCAQ supported the further extension of the powers to restrict access to and
use of common areas and amenities to comply with public health directives. 252 Whilst stating that
the powers given to body corporate committees to close access to common property and amenities
are ‘of the utmost importance’, 253 the SCAQ highlighted that compliance difficulties can arise when
public health directions ‘allow opening but restrict it to compliance with certain procedures for
facilities such as supervision and contract tracing’. 254 The SCAQ explained:
… the issue is generally that most strata amenities are open to residents by way of a key card and there
is no staff on site. Compliance can neither be achieved under the [Body Corporate and Community
Management Act] nor the COVID-Directions. 255

With respect to public health directions, the SCAQ submitted that compliance difficulties may also
arise when ‘shared pools within apartment complexes are technically obliged to check patrons into
shared facilities like pools and gyms’, explaining that ‘bodies corporate are not in a position to
monitor the check in for these facilities’.256 The SCAQ called for increased clarity or specific health
directives for bodies corporate, because ‘it is difficult to provide guidance when there is no
differentiation between a strata pool, gym or other facility which is private to the building occupants
and a public pool, gym or facility which is commercially set up’. 257 The SCAQ also called for public
health directions to distinguish between apartment complexes that are short-term accommodation
schemes, which may have an on-site caretaker to undertake supervision of public amenities, and
bodies corporate where residents are permanent. 258
In relation to the financial relief measures relating to bodies corporate, the SCAQ was supportive of
the provisions relating to ‘borrowing, deferral of debt recovery and increasing flexibility with respect
of sinking fund budgets’, 259 but considered there was no need to continue the provisions
empowering bodies corporate to waive penalty interest, because body corporate committees
already have that discretion. 260 Stating that ‘many lot owners who are unaffected by COVID-19 have
been getting the benefit of the waiver of penalty interest when they have no valid reason’, the SCAQ
cautioned that retaining the provision may ‘ultimately threaten the financial viability of some
schemes’. 261 The SCAQ expressed a preference for the waiving of penalty interest to be at the
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discretion of the committees with lot owners who are ‘genuinely affected by COVID-19’ 262 applying
to the committee for the waiver of penalty interest. 263
The QLS considered a further extension of the financial relief measures unnecessary in the current
environment, but, as previously noted, acknowledged that there may be a need to ‘retain the ability
to invoke these measures quickly if circumstances change’. 264 Specifically, the QLS was concerned
that bodies corporate not find themselves ‘under-resourced’ and thereby unable to fulfil
their obligations:
Those measures were brought in to ameliorate the financial impact of lockdowns and restrictions on
the community. The counterbalance of this particular thing is to make sure that bodies corporate have
enough money in them to be able to do the maintenance work and to be able to do the structural capital
work that might occur to those particular buildings without having to make a special levy down
the track.
If you reduce the level of contributions people are making into sinking funds, you are reducing the
capacity to be able to do the work that needs to be done; what you are doing, in effect, is pushing off a
special levy to down the track which will be a larger impost. 265

3.3.3.2 The department’s response
With respect to the ‘measures for body corporate meetings, inspection of documents, and access to
common property’, Queensland Health advised that the provisions ‘facilitate social distancing that
may be required by public health directions’. 266 Queensland Health stated:
The extension of these measures is required due to the potential for future outbreaks of COVID-19 in
Queensland that may require introduction of social distancing measures that the current temporary
measures are designed to support. 267

As to the body corporate financial relief measures, Queensland Health advised the extension is
required to ‘ensure financial relief is available for bodies corporate and lot owners currently suffering
financial stress as a result of COVID-19, or who may experience financial hardship due to possible
future impacts of COVID-19 in Queensland’. 268
Queensland Health advised that the measures preventing bodies corporate from charging penalty
interest on overdue body corporate contributions, are ‘aimed at ensuring bodies corporate do not
impose additional financial strain on owners that may be already suffering financial stress as a result
of COVID-19’. Queensland Health stated:
Given the potential for future economic impacts associated with COVID-19, and acknowledging it is not
clear how many lot owners are still experiencing financial hardship, it is important that the temporary
measure preventing bodies corporate from charging penalty interest on overdue contributions continue
at this time. 269

In relation to owner debts to bodies corporate, Queensland Health further advised:
It is important to note that owners remain liable for all unpaid contributions, and bodies corporate may
commence debt recovery proceedings to recover unpaid contributions, if considered appropriate in the
circumstances. It is also important to note that owners owing a body corporate debt (such as unpaid
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contributions) are not eligible to vote on the vast majority of motions at body corporate general
meetings (other than motions requiring a resolution without dissent) and committee meetings. 270

3.3.4

COVID-safe elections

The Bill proposes to extend the operation of amendments to the Electoral Act 1992 (Electoral Act)
and the Local Government Electoral Act 2011 (LGEA) implemented to provide the flexibility, if
required, to facilitate the holding of state or local government by-elections or fresh local government
elections in a COVID-safe way. 271
3.3.4.1 Stakeholder views and the department’s response
Several submitters objected to the extension of the amendments relating to the conduct of elections
in a COVID-safe way as part their opposition to the extension of provisions more broadly. 272 Specific
concerns raised by individual submitters relating to the extension of the measures included a risk of
electoral tampering and fraud, 273 and a potential changing of the voting system to online or ‘total
electronic notification’. 274 Further, submitter Patricia Steffens stated that she could ‘see no problem
with the voting process to go ahead as normal’ given ‘the government can allow people to sit next
to each other at … football games’. 275
The ECQ supported the extension of the emergency provisions to 30 April 2022, and stated:
A further extension of the expiry provisions would continue this flexibility, which is linked to the
declaration of the public health emergency, and ensure the ECQ is able to conduct by-elections
consistent with evolving public health measures. 276

In the context of the recent Stretton by-election, the ECQ explained that, in consultation with
Queensland Health and other agencies, it had ‘operationalised a number of provisions’ enacted ‘to
ensure the current by-elections include appropriate COVID safety measures’. 277 The ECQ observed
that this action ‘highlighted the continuing relevance and importance of the operation of these
provisions included in part 12C of the Electoral Act 1992 and part 9B of the Local Government
Electoral Act 2011’. 278
Noting the ‘exercise of powers relating to by-elections is discretionary and must only be utilised to
minimise risks to health and safety caused by the COVID-19 emergency,’ the ECQ stated it would
apply these provisions only ‘as necessary to respond to the public health situation at the time of
a by-election’. 279
Queensland Health noted the ECQ’s support for the extension of the electoral provisions. 280

270
271
272
273

274
275
276
277
278
279
280

Queensland Health, correspondence, 15 July 2021, p 12.
Explanatory notes pp 12, 13.
See submissions 3, 161,322, 367, 459, 539.
Bernadette McNaught, submission 239, p 1; Petra Whitehouse, submission 441, p 3, Jackie Bratley,
submission 367, p 7; Form B.
Bernadette McNaught, submission 239, p 1
Submission 518, p 1.
Submission 393, p 1.
Submission 393, p 1.
Submission 393, pp 1-2.
Submission 393, p 2.
Queensland Health, correspondence, 15 July 2021, p 13.

Economics and Governance Committee

35

Public Health and Other Legislation (Further Extension of Expiring Provisions) Amendment Bill 2021

4

Changes to quarantine system arrangements

4.1

Electronic service of quarantine directions

Under COVID-19 emergency measures inserted in the Public Health Act, an emergency officer may
give a person a direction to quarantine by staying at or in a stated place for up to 14 days. 281 The Bill
proposes to clarify the means by which a direction can be issued – and in particular, to specify that
this may be by electronic means – by inserting a new section in the Public Health Act 282 providing
that a direction may be issued:
•

as provided for under the Acts Interpretation Act 1954, part 10 – which specifies that a
document may be served by delivering it to an individual personally or by leaving it at, or
sending it by post, facsimile or similar to the residence or business of the person last known
to the person serving the document; or

•

by sending the direction, with a person’s consent, by electronic communication to the unique
electronic address 283 nominated by the person.

In terms of an individual’s receipt of a direction, further, the Bill provides that a quarantine direction
sent by an emergency officer to a person’s unique electronic address is taken to have been received
by the person on the day and at the time the direction is sent to the unique electronic address
nominated by the person, unless the contrary is proved. 284
The explanatory notes advise that the clarifying amendments align with the current practice for
giving directions, which ‘is heavily reliant on electronic communications to facilitate rapid contact
tracing in response to potential outbreaks of COVID-19 and the efficient management of quarantine
systems, including the Queensland Border Declaration Pass system’. 285
Additionally, to ensure ‘that there is no doubt about the effect of decisions that are made and
executed electronically’, 286 the Bill includes a provision validating quarantine directions issued
electronically before the date the commencement date of the proposed amendments. 287
At the committee’s public briefing on the Bill, Queensland Health Director-General Dr John Wakefield
commented on the importance of the greater certainty the amendments would provide:
… When you think about just in the last few days we have had over 4,000 people in home quarantine,
unless we are very clear that a statutory decision to provide a direction to quarantine can be delivered
electronically that would require then the physical presence of an officer at every point where those
people are. I think it is just practicalities, and making sure that such decisions, having been executed
electronically, that that is not in doubt, in terms of its validity. 288

4.1.1

Stakeholder views

The RANZCP Queensland Branch specifically supported the provisions to clarify that quarantine
directions may be served electronically 289 and the QPCOU stated that it had ‘no issues’ with
the amendments. 290
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The QHRC, however, expressed concerns that the provisions effectively reverse the onus of proof
that a direction has been received, and retrospectively imposes liability for directions issued by email
prior to commencement of the provisions 291 (see also sections 5.1.2.2 and 6.1.1 of this report for
further discussion in this respect).
The QHRC suggested it would be appropriate for some further justification for these aspects of the
provisions to be provided, including calling for consideration of:
• whether a further safeguard would be to require that reasonable efforts are made to contact
a person by phone (or in person) as well as by email
• whether the amendment will affect any current prosecution or related proceedings, which the
QHRC considered ‘would be a significant further limitation on the right to a fair trial under s 31
of the HRA’
• the potential limitation of the provisions on the right to equality for a person who is unable to
read or receive electronic communication in English – for example, because of a disability or
because English is not their first language. 292
The issue of access was also raised by other submitters, both in regard to a person’s capacity to read
a direction served by email 293 and their access to an electronic communication device and reliable
internet access. 294
4.1.2

The department’s response

In response to these stakeholder comments, Queensland Health stated:
The amendments to the Public Health Act 2005 require express consent from the recipient prior to
giving a quarantine direction electronically. The recipient must also nominate an email address, mobile
phone number or other unique electronic address for this purpose. There is no penalty if a person does
not consent to electronic delivery. In those circumstances, the written direction would either be given
to the person directly or via post.
Current practice and established policies governing the issuance of quarantine directions by emergency
officers contain additional safeguards to ensure that persons receive and understand directions given
by electronic means. These safeguards include:
• verbally explaining to the person (either in person or on the phone) that they are being given a
direction to quarantine and the effect of the direction;
• confirming that the person understands the requirements of the direction (which may involve
contacting a family member/friend if English is a second language to ensure the substance of the
direction is communicated to the person in a way they understand);
• explaining that it is an offence to fail to comply with the direction without a reasonable excuse;
• asking the person to nominate the electronic address to which the direction is to be sent
electronically; and
• asking the person to reply or otherwise confirm receipt once the direction is sent electronically. 295
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4.2

Prepayment system for quarantine fees

Since 1 July 2020, under amendments implemented by temporary COVID-19 legislation, 296 a person
who undergoes mandatory quarantine has been required to pay fees associated with the costs of
hotel quarantine, such as accommodation and food costs. Part 7AA of the Public Health Act also
provides for all or part of a quarantine fee to be waived and for the recovery of unpaid fees. Part 7AA
was scheduled to expire on 30 September 2021. 297
Queensland Health advised that since the introduction of a requirement for people to pay quarantine
fees, ‘a significant proportion of these fees remains unpaid’. 298 To increase the proportion of
quarantine fees that are paid, as well as providing ‘more flexibility for payment and collection
arrangements’, the Bill amends the Public Health Act to:
•

enable the chief executive to require quarantine fees for certain persons to be paid in advance,
prior to the prescribed person’s arrival in Queensland. 299

•

make provision for third parties to assume liability for the payment of a person’s fees, where
currently a quarantine fee invoice may only be issued to the person required to quarantine. 300

At the public briefing on the Bill, Queensland Health Director-General, Dr John Wakefield, advised
that the new prepayment requirements are not intended to apply universally but rather apply ‘only
to specific categories, or cohorts of travellers’ to be prescribed in regulation. Dr Wakefield advised
that this regulation-making process:
… will allow for a staged approach that is responsive to changing public health and economic
circumstance. It will also ensure that relevant stakeholders are consulted before prepayment
requirements are introduced for a particular cohort. 301

Further, in respect of the third party liability arrangements, Queensland Health emphasised that
while the provisions would enable third parties such as employers ‘to pay invoices on behalf of the
persons to whom an invoice is issued’, ‘there is no mechanism for a third party to formally accept
liability for another person's quarantine fees’. 302
Dr Wakefield further explained the proposed amendments as follows:
… where we see the opportunities here is particularly in relation to groups of workers where we actually
have the opportunity to know about them before they arrive.
... Particularly, for example, seasonal workers, that is an arrangement that is done through our
agricultural sector so we know those cohorts come, like the Pacific Island Scheme. We also envisage, as
the population becomes more vaccinated, that there will be an opportunity for us to bring back
296
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Community Services Industry (Portable Long Service Leave) Act 2020, pt 13, divs 5–6, which inserted a new
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international students and again making arrangements with third parties like universities and so on will
enable us to, I think, assist with the economy and with moving forward, but it will allow us to more
flexibly work with those groups to structure our quarantine system which will allow us to forward bill.
Our objective in all of this is to make sure that the Queensland taxpayer does not foot the bill for
decisions that are made by others and we can recoup the costs. 303

Current arrangements for the waiver of quarantine fees which commenced on 1 July 2020 would be
retained under the Bill, albeit subject to some minor changes. 304 As is currently the case, the chief
executive could decide to waive quarantine fees only if the chief executive considers it appropriate
having regard to the circumstances of the applicant or another person to whom the fee relates, such
as experiencing financial hardship or being a vulnerable person. 305 However:
•

some persons required to quarantine (‘excluded persons’, to be prescribed by regulation)
would not be eligible to apply for a waiver of quarantine fees 306

•

a third party liable to pay quarantine fees under an approved prepayment arrangement also
would not be eligible to apply for a waiver. 307

The Bill clarifies that a notice may be given to obtain further information in relation to an application
for waiver 308 and prescribes the timeframe for waiver applications related to a prepayment notice. 309
A quarantine fee prepayment notice ceases to have effect if an application for the fees to be waived
is not decided, or a notice of the decision not given, within one day of the proposed travel. 310
Further, the Bill includes new provisions to enable full or partial refunds to persons that have paid
their quarantine fees in advance, if:
(i)

the prescribed person does not travel to Queensland within 120 days after the amount is paid
under the prepayment notice;

(ii)

the prescribed person is not required to quarantine on arriving in Queensland;

(iii) the prescribed person is required to quarantine on arriving in Queensland, but the amount of the
quarantine fees for the prescribed person’s quarantine is less than the amount paid under the
prepayment notice. 311

To support the administration of the prepayment system, the Bill provides for quarantine fee notices
to be given or applications to be made through the department’s online portal 312 or either:
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•

sent by email to the person’s unique electronic address, 313 if the person consents to receiving
the documents in this manner, 314 or

•

served by delivering it to an individual personally or by leaving it at, or sending it by post,
facsimile or similar to, the residence or business of the person last known to the person serving
the document. 315
Public hearing transcript, Brisbane, 5 July 2021, p 6.
Queensland Health, correspondence, 1 July 2021, p 5.
Bill, cl 43, proposed new s 362MI(3).
Bill, cl 43, proposed new s 362MH(1) and 362MH(5).
Bill, cl 43, proposed new s 362MH(1).
Bill, cl 43, proposed new s 362MI(1).
Bill, cl 43, proposed new s 362MH(3).
Bill, cl 43, proposed new s 362MK.
Bill, cl 43, proposed new s 362MM(1)(b).
Bill, cl 43, proposed new ss 362MN.
Bill, cl 43, proposed new s 362MO. Note – clause 35 of the Bill amends schedule 2 (Dictionary) of the Public
Health Act to insert a definition for ‘unique electronic address’ which includes as examples – ‘an email
address, mobile phone number, or user account’.
Bill, cl 43, proposed new ss 362MO(2)(a).
As provided for in the Acts Interpretation Act 1954, part 10 - see Bill, cl 43, proposed new 362MO(2)(b).
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4.2.1

Stakeholder views

The RANZCP Queensland Branch supported the establishment of a prepayment system, including the
prescription of cohorts for whom fees must be paid in advance or for whom fees may be waived, and
provisions for more flexible payment and collection arrangements, including refunds. 316
Although persons required to undertake hotel quarantine have been required to pay a quarantine
fee since 1 July 2020, 317 some submitters expressed their opposition to quarantine fees generally, 318
while others asserted that a person should not be required to pay a fee to undertake mandatory
quarantine and should instead be allowed to quarantine at home, 319 or if absolutely required to
quarantine in a government facility, to do so at the government’s expense. 320 Some submitters were
concerned about the imposition of fees infringing on rights and compounding restrictions on
freedom of movement. 321
Mr Michael Cope, President of the QCCL, told the committee that Australian citizens, who have a
right to return to Australia, should not be required to pay quarantine fees as the requirement to
quarantine in a hotel is a measure that has been implemented to protect the community. 322 The
QCCL considered that quarantine fees should not be payable ‘unless there is some good reason they
should be paying, such as they are going overseas to earn an income in which case that is the price
of doing business’. 323
The QHRC criticised the amendments regarding the prepayment of quarantine fees for being
‘unnecessarily ambiguous’. 324 The QHRC stated that it ‘appears these amendments could be used in
an arbitrary and discriminatory way’, 325 particularly in relation to the power to prescribe by
regulation cohorts of travellers who will be required to repay quarantine fees and eligibility to apply
for a waiver of quarantine fees. The QHRC noted that ‘no criteria is included for how such cohorts
are to be determined’. 326 The QHRC submitted that the approach proposed by the Bill in respect of
the prescription of persons excluded from applying for a waiver is ‘out of step with the approach in
other jurisdictions that have human rights legislation’ 327 and that ‘it appears the regulation could
remove the ability to seek a waiver for all travellers’. 328
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The QHRC suggested that ‘less-restrictive options and/or greater safeguards’ than the ‘open-ended’
regulation-making power proposed by the Bill might include:
• Providing that all persons may seek a waiver (e.g. providing that this cannot be removed
via regulation) …
• Providing for a clear review or appeal process to the decision to require payment in advance and/or
not provide a waiver.
• Setting out criteria about which classes of traveller may be required to pay in advance (based on
clear and reasonable evidence) … 329

4.2.2

The department’s response

In response to the issues raised by the QHRC, Queensland Health advised:
… The ability to require users to pay in advance is a fair balance of the rights of individuals who are
requested or required to pre-pay their quarantine fees and the countervailing rights of the community
to a properly funded and robust quarantine system to protect against the COVID-19 pandemic.
There will still be provisions enabling people to apply for a fee waiver. However, as noted by QHRC, the
Bill will allow a regulation to be made that prescribes particular categories of travellers as ineligible to
apply for a waiver. This is necessary to protect the integrity of the prepayment system with its limited
time to consider waiver applications. It is intended that this provision will only be used in limited
circumstances, such as for persons who receive an economic benefit from travelling to Queensland (e.g.
people travelling for work purposes where they are sponsored or supported by an employer who will
pay their fee). However, as the circumstances of easing border restrictions are not yet known, flexibility
is required to respond appropriately as increased categories of travellers are permitted into
Queensland. 330
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5

Compliance with the Legislative Standards Act 1992

5.1

Fundamental legislative principles

Section 4 of the LSA states that FLPs are the ‘principles relating to legislation that underlie a
parliamentary democracy based on the rule of law’. 331 The principles include that legislation has
sufficient regard to:
•

the rights and liberties of individuals

•

the institution of Parliament.

As is to be expected given the nature of the matters with which it deals, the Bill raises a significant
number of potential issues of FLP with respect to both the rights and liberties of individuals and the
institution of Parliament. The committee’s consideration of these issues is outlined below.
5.1.1

Quarantine prepayment system provisions

As noted in 4.2 of this report, the Bill provides that the chief executive may prescribe persons or a
group of persons who are required to prepay their quarantine fees,332 and also provides for the chief
executive to prescribe a person who is an ‘excluded person’ and therefore is unable to apply for the
waiver of payment of all or part of their quarantine fees. For persons who do not fall into the
‘excluded person’ category, the Bill provides for a process by which the person can apply for a fee
waiver. The chief executive must decide to either waive all or part of the quarantine fees, or refuse
to waive payment of the fees.
The Bill’s provisions establishing a prepayment system for quarantine raise a number of issues in
terms of the rights and liberties of individuals.
5.1.1.1 Rights and liberties of individuals – restriction of ordinary activities
The reasonableness and fairness of treatment of individuals is relevant in deciding whether
legislation has sufficient regard to the rights and liberties of individuals.
Requiring a relevant person to prepay their quarantine fees affects the fair treatment of an individual
by differentiating their treatment from another person for whom prepayment is not required. It
could also disadvantage some individuals who are subject to prepayment requirements by causing
them to be deprived of their property (in the form of money) for a period that does not apply to
other individuals.
The broad purpose of these provisions, as set out in the explanatory notes, is based largely on the need
to ensure the sustainability of the quarantine system throughout the longevity of the pandemic:
To address these challenges [demands placed on quarantine system from a broader cohort entering
Queensland], amendments to the Public Health Act are required to improve the State’s ability to recoup
quarantine-related expenses and ensure that Queensland’s quarantine system remains sustainable and
responsive to changing public health and economic circumstances. 333

At the public briefing on the Bill, Queensland Health advised that stakeholders would be consulted
before prepayment requirements were introduced for a particular cohort.334 Queensland Health
identified the following groups of people as being included in those who may be required to prepay:
‘international students, seasonal workers, foreign nationals with critical skills who are working in part
of our economy and foreign national sponsors’. 335
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The explanatory notes provide the following justification for any impact on individual rights and
liberties, noting safeguards included in the proposed legislation:
Quarantine of people entering Queensland from outside Australia and from places where there is local
transmission of COVID-19 is necessary to prevent the spread of disease in the community. The
prepayment requirements included in this Bill do not increase the amount of fees a person is required
to pay, but only bring forward the point in time at which the person is required to pay those fees. There
are also requirements for the chief executive to refund any potential payments over the amount of fees
actually incurred. Safeguards are also included in the legislation, including opportunities for vulnerable
people and people experiencing significant financial hardship to apply for a full or partial waiver of fees.
Payment plans can also be agreed to limit the impact of the requirements on individuals. 336

Committee comment
The committee is satisfied that the provisions are reasonable and appropriate in the circumstances.
The committee notes that prepayment only brings forward a cost that must be paid (and does not
establish an additional direct cost impost), and that there would be an opportunity for all but
excluded persons to apply for a waiver of the fees.
5.1.1.2 Rights and liberties of individuals – administrative power
Whether legislation has sufficient regard to rights and liberties of individuals depends on whether,
for example, the legislation:
•

allows the delegation of administrative power only in appropriate cases and to
appropriate persons 337

•

makes rights and liberties, or obligations, dependent on administrative power only if the
power is sufficiently defined and subject to appropriate review. 338

The Bill provides for the prescription by regulation of persons or cohorts who will be required to pay
their quarantine fees in advance and of excluded persons who are ineligible to access fee waivers
under the proposed system, rather than setting these matters out in primary legislation. In relation
to fee waivers in particular, the Bill empowers the chief executive to decide to waive all or part of
the fees, or to refuse an application, such that access to a waiver is dependent on
administrative power.
The Office of the Queensland Parliamentary Counsel (OQPC), in its OQPC Notebook: Fundamental
Legislative Principles (FLP Notebook), emphasises that powers should be delegated only to
appropriately qualified officers or employees. 339
Further:
Depending on the seriousness of a decision and its consequences, it is generally inappropriate to provide
for administrative decision-making in legislation without providing for a review process.
If individual rights and liberties are in jeopardy, a merits-based review is the most appropriate type
of review. 340

Committees carefully scrutinise provisions that do not sufficiently express the matters to which a
decision-maker must have regard in exercising a statutory administrative power. 341
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As previously noted, the broad purpose of these prescriptive provisions is to ensure the continued
viability of the quarantine system and allow the government to recoup quarantine-related expenses.
In regard to the delegation of administrative power in respect of prepayment (in other words, the
ability of the chief executive to decide who will have to prepay quarantine fees), the explanatory
notes state:
The delegation of administrative powers is appropriately defined and limited. For example, the chief
executive’s discretion to require prepayment of quarantine fees is limited by the Act to persons who
have been prescribed by regulation. The flexibility provided with this delegation of administrative power
is also necessary given the frequently changing nature of border restrictions, the broadening range of
cohorts permitted to enter Australia and Queensland, and the need to tailor arrangements for the
particular circumstances of different cohorts. 342

In respect of the chief executive’s decision making power relating to the application for a waiver of
fees, it can be noted:
•

The chief executive must decide to either waive all or part of the quarantine fees, or refuse to
waive payment of the fees.

•

In making this decision, the chief executive must consider it appropriate having regard to the
circumstances of the applicant or the affected person. No further detail is provided, other than
two provided examples of a person:
o

o

experiencing financial hardship
being a vulnerable person.

The chief executive is also required to provide a notice of decision under section 362MJ of the Public
Health Act, setting out the decision and the reasons for the decision. However, there is no provision
for a right of review for this provision.
Committee comment
The committee is satisfied that the delegation of administrative power is appropriate in this instance,
given the quantity and diverse range of people who may need to quarantine on arrival in Queensland,
and the evolving nature of the response to the pandemic.
The committee notes that the explanatory notes do not address the reasons for the lack of a review
provision. However, the committee expects that procedural aspects of the decision process,
including the consideration of a person’s circumstances and the requirement for the chief executive
to provide a notice of decision setting out the reasons for the decision, will help ensure fairness for
applicants. As supporting regulations are developed, the committee expects the criteria
underpinning the decision-making process and the appropriate definition of this administrative
power to be explored in more detail.
5.1.1.3 Institution of Parliament – delegation of legislative power
The LSA provides that whether legislation has sufficient regard to the institution of Parliament
depends on whether the legislation sufficiently subjects the exercise of a delegated legislative power
to the scrutiny of the Legislative Assembly. 343
In relation to the regulation-making powers to prescribe cohorts of persons who must pay
quarantine fees in advance and ‘excluded persons’ ineligible to apply for a fee waiver, the
explanatory notes provide the following justification:
… these are necessary to quickly and frequently make adjustments as the border eases and more
travellers are permitted to enter Queensland. … Flexibility to approve alternative quarantine
arrangements and prepayment requirements for specific traveller cohorts will improve the State’s
342
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ability to recoup quarantine-related expenses and support Queensland’s quarantine system to remain
sustainable and responsive to changing public health and economic circumstances. 344

Further, in relation to the prescription of fees by regulation, the explanatory notes state:
The implication of fundamental legislative principles with regard to the regulation-making power and
chief executive discretion in relation to fees is justified as there is already a head of power to include
fees in regulation, under section 461, and this is common practice to reflect that fees may change over
time to reflect changes in costs. The fees may need to be adjusted if advice on the period of quarantine
required for COVID-19 is reassessed or there is another change in the operation of the
quarantine program. 345

Committee comment
The committee notes that prescribing fees in regulation is common, and recognises that the
regulatory power in this instance reflects a practical approach in what is an evolving situation in
respect of the management of the quarantine system as part of the pandemic response. The
committee is satisfied that the provisions are appropriate and justified in the circumstances.
5.1.2

Penalty provisions

5.1.2.1 Rights and liberties of individuals – proportionality and relevance of penalties
Whether legislation has sufficient regard to rights and liberties of individuals depends on whether,
for example, penalties and other consequences imposed by legislation are proportionate and
relevant to the actions to which the consequences relate. As the OQPC has explained:
In the context of supporting fundamental legislative principles, the desirable attitude should be to
maximise the reasonableness, appropriateness and proportionality of the legislative provisions devised
to give effect to policy.
… Legislation should provide a higher penalty for an offence of greater seriousness than for a lesser
offence. Penalties within legislation should be consistent with each other. 346

The Bill extends the penalty provision for breaching public health directions issued by the CHO.
A maximum penalty of 100 penalty units ($13,785) or 6 months imprisonment applies if a person
fails to comply with a direction, unless they have a reasonable excuse. 347
In addition, the Bill extends penalty provisions for contravention of a direction of the ECQ. Under
section 392ZL of the Electoral Act, a person must not, without reasonable excuse, contravene a
direction of the ECQ:
•

about how, where and when how-to-vote cards may be distributed or displayed at a
polling booth

•

prohibiting the distribution/display of how-to-vote cards and other election material at a
polling booth

•

prohibiting a person from canvassing for votes in or near polling booths

•

permitting the display of certain political statements.

A maximum penalty of 10 penalty units applies ($1,378.50).
Under section 392ZM of the Electoral Act, a person must not, without reasonable excuse, contravene
a direction of the ECQ about the number of scrutineers each candidate may have at a polling booth
344
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Explanatory notes, p 32.
Explanatory notes, pp 31-32.
OQPC, Fundamental Legislative Principles: The OQPC Notebook, p 120.
Clause 53 proposes to amend the PH Emergency Act which in turn would extend the operation of section
362D of the Public Health Act, which provides for the enforcement of public health directions issued by
the CHO.
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or other place a scrutineer is entitled to be present, or prohibit a scrutineer or candidate from being
present at a polling booth or other place where the person would otherwise be entitled to be
present. A maximum penalty of 20 penalty units applies ($2,757).
Section 392ZN of the Electoral Act provides that a scrutineer or candidate must comply with a
direction of a returning officer, presiding officer for a polling booth or an ECQ staff member about
movement at a polling booth or other place where the scrutineer or candidate is entitled to be
present under the Act, unless they have a reasonable excuse. A maximum penalty of 20 penalty units
applies ($2,757).
The explanatory notes provide the following justification for the use of penalties to enforce
compliance with public health directions, and cite a comparable offence in the Public Health Act:
… Comparably, section 351 of the Public Health Act, which is not impacted by the Bill, applies to the
enforcement of a detention order issued by an emergency officer (medical). It carries a maximum
penalty of 200 penalty units, to fail to comply with a detention order. 348
The penalty provision is considered reasonable and appropriate to protect the community from the risk
of transmission of COVID-19 by those who violate public health directions and, thereby, put the
community at risk. 349

In regard to the extension of the penalty provisions relating to contravention of an ECQ direction,
the explanatory notes state:
Penalties for these offences are significant to provide disincentive for non-compliance and in
recognition of the serious public health risks involved. 350
The maximum penalties prescribed are commensurate with the penalties applying to similar offences
in the LGEA, the Local Government Electoral (2020 Quadrennial Election) Regulation 2020 and the
Electoral Act 1992. 351

Committee comment
The committee is satisfied that the penalty provisions for breaches of public health directions and
for contravening ECQ directions are proportionate and relevant, and that their extension is justified
and appropriate in the circumstances.
5.1.2.2 Rights and liberties of individuals - penalty provisions - reversal of onus of proof
Section 4(3)(d) of the LSA provides that whether legislation has sufficient regard to rights and
liberties of individuals depends on whether, for example, the legislation does not reverse the onus
of proof in criminal proceedings without adequate justification. 352
Legislation should not reverse the onus of proof in criminal matters, and it should not provide that it
is the responsibility of an alleged offender in court proceedings to prove innocence. The OQPC
advises: ‘For a reversal to be justified, the relevant fact must be something inherently impractical to
test by alternative evidential means and the defendant would be particularly well positioned to
disprove guilt’. 353
A number of the penalty provisions to be extended by this Bill include a reversal of the onus of proof
where a reasonable belief is held – provisions that are also known as ‘reasonable excuse’ provisions.
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The OQPC has noted of such provisions:
Generally, for a reversal to be justified, the relevant fact must be something inherently impractical to test
by alternative evidential means and the defendant would be particularly well positioned to disprove guilt.
For example, if legislation prohibits a person from doing something ‘without reasonable excuse’, it is
generally appropriate for a defendant to provide the necessary evidence of the reasonable excuse if
evidence of the reasonable excuse does not appear in the case for the prosecution. 354

In considering the issue regarding similar provisions in other Bills, explanatory notes have justified
the reversal of the onus of proof on the basis that establishing the defence would involve matters
which would be within the defendant’s knowledge or on which evidence would be available
to them. 355
In this instance, the explanatory notes similarly conclude:
The reversal of the onus of proof in the offences being extended is justified … because the establishment
of a defence of having a reasonable excuse in the circumstances would involve matters which would be
within the accused’s knowledge. 356

Committee comment
The committee accepts the justification provided. It can reasonably be anticipated that matters in
question would be peculiarly within the knowledge of a person charged with the offence, and would
likely be difficult for a prosecuting authority to establish. On balance, the committee is satisfied that
any potential breach of FLP is reasonable.
5.1.3

Extended COVID-19 emergency measures – restrictions on ordinary activities

As noted at chapter 5.1.1.1, the reasonableness and fairness of treatment of individuals is relevant
in deciding whether legislation has sufficient regard to the rights and liberties of individuals. 357
An example of this is that the legislation should not unduly restrict ordinary activities.
The Bill provides for the extension of a number of provisions that enable the imposition of significant
restrictions on an individual’s ordinary activities, including through:

354
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•

Public Health Act amendments authorising the CHO to issue directions that may restrict the
ability of persons to leave their homes or other premises, to enter particular facilities, or to
freely move about and engage in activities 358

•

local government related amendments which allow for council or council committee meetings
to be closed to the public if the chairperson is satisfied that it is not practicable for the public
to attend the meeting because of health and safety reasons associated with the public health
emergency involving COVID-19 359

•

part 12C of the Electoral Act and part 9B of the LGEA, which contain provisions for elections
affected by the COVID-19 public health emergency

•

section 138 of the Disaster Management Act 2003 (Disaster Management Act), which provides
for a longer than normal period by which a declared disaster situation may be extended
(90 days rather than 14 days), with that declaration enlivening a range of powers for
authorised officers to perform certain actions or compel others to refrain from certain actions.
See OQPC, FLP Notebook, p 36.
For a recent example, see Fisheries (Sustainable Fisheries Strategy) Amendment Bill 2018, explanatory
notes, p 17.
Explanatory notes, p 24.
LSA, s 4(2)(a).
Section 362B was introduced in the Public Health and Other Legislation (Public Health Emergency)
Amendment Bill 2020. This Bill was declared urgent and was not referred to a committee.
City of Brisbane Regulation 2012, s 255F; Local Government Regulation 2012, s 277E.
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5.1.3.1 Public Health Act provisions - restrictions on ordinary activities
The Bill potentially breaches an individual’s right not to have their ordinary activities (including
operating a business) interfered with, through its extension of the application of Public Health
Act provisions:
•

authorising the CHO to issue directions for people to remain in their homes or to not be able
to visit other places, and thereby limiting their freedom of movement

allowing emergency officers to detain someone for a period of up to 14 days, equally denying
their right to move freely about the community. 360
In relation to the limitation on people’s freedom of movement, the explanatory notes state:
•

It is considered that the impact that these emergency powers have upon the rights and liberties of
individuals is justified, given the need to protect the health of the public by managing the outbreak of
COVID-19, and in particular to ensure the latest health and medical advice about isolation and
quarantine of suspected or confirmed cases of COVID-19 can be implemented. The amendments have
contributed to Queensland’s success at containing COVID-19 by allowing rapid and tailored responses
to instances of local community transmission or COVID-19. 361

In respect of the detention of persons by emergency officers, the explanatory notes advise:
The powers provided to emergency officers are necessary to implement recommendations from the
Commonwealth Government that all persons entering Australia, regardless of their country of origin,
be required to enter quarantine for a period of 14 days upon arrival. This approach is being consistently
applied across all Australian jurisdictions to ensure that people entering the country are temporarily
quarantined to avoid the potential spread of COVID-19 in the community. The powers are also needed
to require persons to enter quarantine who are arriving in Queensland from a place elsewhere in
Australia experiencing local transmission of COVID-19. 362

The explanatory notes also canvass the safeguards applying to the exercise of the detention powers:
Appropriate safeguards are in place to protect the rights of individuals. For example, under section 361
of the Public Health Act, a person may apply, through their lawyer or another nominated person, to a
magistrate to order the end of the detention order made by the emergency officer. 363

Committee comment
The committee is satisfied that sufficient regard has been given to an individual’s rights and liberties,
given the need to protect the health of the public.
5.1.3.2 Local government meetings – restrictions on ordinary activities (curtailing public attendance
at local government meetings)
Under local government legislation currently, a chairperson may close a meeting to the public if they
are satisfied that it is not practicable for the public to attend the meeting because of health and
safety reasons associated with the public health emergency involving COVID-19. 364 The Bill would
extend the application of these provisions through to the proposed new 30 April 2022 COVID-19
legislation expiry day.
Preventing individuals from attending (public) local government or committee meetings impacts the
person’s right to be involved in the democratic process.
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The explanatory notes emphasise that the measure is ‘temporary in nature’ and affords flexibility to
local governments, 365 as well as further stating:
While the amendments may result in the restriction of an individual’s ability to observe or listen to
discussions and decisions that would otherwise be conducted in an open meeting, the potential breach
is justified on the basis of lessening public health risks during the ongoing COVID-19 public
health emergency. 366

Committee comment
The committee is satisfied that the impact on rights from denial of entry to a council or committee
meeting is justified by the need to lessen the risk of spreading COVID-19.
The committee notes that existing requirements for the publication of minutes on the council’s
website are unaffected by the Bill and remain in force, helping to enable Queenslanders to engage
with the activities of their local governments. Further, other provisions extended by the Bill may also
enable councils to live stream their meetings, to otherwise minimise such disruptions to public
participation.
The committee has considered these provisions further in chapter 6.1.1 of this report (human
rights considerations).
5.1.3.3 Electoral provisions – restrictions on ordinary activities (elections)
The Bill extends the application of Part 9B of the LGEA and part 12C of the Electoral Act in respect of
the COVID-19 public health emergency. Notably, under party 9B, for a local government fresh
election or by-election:

365
366

•

The ECQ may fix a day by which a voters roll for an election must be compiled (section 200P).

•

The Minister, in consultation with the ECQ, may postpone a polling day to more than 2 months
after the original polling day (section 200S).

•

A returning officer may fix a day for taking or resuming an adjourned poll that is not more than
2 months after the original polling day (section 200R).

•

The Minister, after consulting with the ECQ, may make a direction that a poll be conducted by
postal ballot, and allow the ECQ to declare that a stated class of electors may vote in a way
approved by the ECQ (section 200T).

•

The ECQ may fix a time and day for which an elector may apply to cast a postal vote in an
election (section 200U).

•

The ECQ may declare that electoral visitor voting is not available, and make alternative
arrangements enabling an affected elector to vote (section 200W).

•

The ECQ may declare a class of electors who may cast an electronically assisted vote in an
election (section 200Y).

•

The ECQ may give a direction in relation to the display or distribution of how to vote cards and
other election material at a polling booth (section 200Z).

•

The ECQ may give directions to scrutineers and candidates about where they may be present and
the number of scrutineers each candidate may have at a polling booth or another place
(section 200ZA).

Explanatory notes, p 24.
Explanatory notes, p 25.
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•

Certain members of the ECQ’s staff, a returning officer or presiding officer for a polling booth
may give a direction about the movement of scrutineers or candidates at a relevant place,
areas where they may or may not be, and the number of scrutineers allowed in particular areas
(section 200ZB).

•

A returning officer may direct a member of ECQ staff to carry out the counting of votes for an
election at a stated place and the returning officer may arrange for the counting of votes to
be filmed (section 200ZC).

Part 12C of the Electoral Act includes a range of similar provisions in respect of state
government elections.
Each of these temporary electoral provisions has the potential to affect the rights and liberties of
individuals by requiring a change in their ordinary activity or imposing an additional burden on them
in this respect of their participation in elections.
The explanatory notes provide the following justification:
The impacts are justified on the basis that public health considerations may necessitate changes to the
way a by-election or fresh election is conducted to reduce the spread of COVID-19. The extension of the
amendments is temporary and will only apply, if necessary, to a by-election for which a notice of
election is published on or before the COVID-19 legislation expiry day or to a fresh election if a regulation
that provides for the election to be held is made on or before the COVID-19 legislation expiry day. 367

Committee comment
The committee is satisfied that the provisions are justified, given their purpose of reducing health
risks and their temporary nature.
The committee has considered these provisions further in chapter 6.1.1 of this report (human rights
consideration). The committee notes that the amendments include provisions to support alternative
voting arrangements and minimise limitations on the right to participate in public life.
5.1.3.4 Disaster management powers – restriction of ordinary activities
The Bill extends the operation of section 138 of the Disaster Management Act in reference to the
new COVID-19 legislation expiry day. Section 138 provides for a longer than normal period by which
a declared disaster situation may be extended (90 days rather than 14 days).
When a disaster situation is declared, a number of powers are made available to authorised officers
to perform certain actions or compel others to refrain from certain actions such as:
•

controlling the movement of persons

•

entering places

•

removing or destroying animals, vegetation, vehicles and structures

•

closing roads to traffic. 368

The explanatory notes advise of these powers:
The powers of authorised officers are discretionary and, will only be exercised in circumstances
associated with the COVID-19 disaster situation, where the powers are necessary for public safety and
the protection of life or property. Authorised officers are limited to those with the necessary expertise
or experience to exercise the powers, and authorisations may be limited or given on conditions specific
to the circumstances of the officer or event. The power to give directions about property includes that,
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if the property is residential or business premises, directions may only be given with the written
approval of the relevant district disaster coordinator (section 78 of the Disaster Management Act). 369

Committee comment
The committee is satisfied the provisions are justified, given the emergent situation and the potential
need for authorised officers to act quickly to protect the health and wellbeing of the community by
managing the potential spread of COVID-19.
5.1.3.5 Body corporate and community management schemes – restrictions on ordinary activities
The Bill’s extension of the COVID-19 legislation expiry day affects provisions across a suite of body
corporate and community management regulations. 370 As discussed in section 3.3.3 of this report,
the provisions, which will be extended through to the proposed new 30 April 2022 expiry day, enable
the committee for the body corporate scheme to make decisions to change rights, privileges or
obligations of lot owners in relation to access to, or the use of, common property and body corporate
assets, if the committee considers a change is reasonably necessary to ensure compliance with a
public health direction. The decisions stop having effect on the earlier of the following:
•

the day the COVID-19 public health direction stops having effect

•

the COVID-19 legislation expiry day.

An individual’s rights and liberties may be affected by being directed to do certain things or by not
being able to perform their ordinary activities without interference.
The explanatory notes set out the FLP issue and justification as follows:
The provisions may also depart from the fundamental legislative principles that legislation have
sufficient regard to the rights and liberties of individuals, as they temporarily allow body corporate
committees to make decisions to change the rights, privileges or obligations of lot owners if the change
is in relation to access to, or the use of, common property or body corporate assets, if necessary to
ensure compliance with a public health direction. 371
… these provisions are designed to support the public health response to the COVID-19 emergency to
ensure bodies corporate are able to manage the common property and body corporate assets in a way
that complies with relevant public health directions and reduces the threat to public health during the
COVID-19 emergency period. Accordingly, it is considered that these temporary measures are justified
to protect the health, safety and welfare of persons affected by the COVID-19 emergency in the
community titles sector. 372

Committee comment
The committee is satisfied that the impact on rights and liberties is justified, given the temporary
nature of these provisions and their purpose of facilitating compliance with a public health direction.
5.1.4

Extended COVID-19 emergency powers – delegation to authorised officers (exercise of
administrative powers)

As previously noted (see section 5.1.1.2 of this report), the LSA provides that whether legislation has
sufficient regard to rights and liberties of individuals depends on whether, for example, the
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legislation makes rights and liberties, or obligations, dependent on administrative power only if the
power is sufficiently defined and subject to appropriate review. 373
A number of the COVID-19 emergency measures extended by the Bill raise issues around the exercise
of administrative power and whether the exercise of that power is subject to appropriate review.
These issues are canvassed below.
5.1.4.1 Public Health Act amendments – exercise of administrative powers (restrictions on
movement; detention powers)
The Bill’s extended support for provisions of the Public Health Act authorising the CHO to issue
directions that may restrict freedom of movement, and allowing emergency officers to detain a
person for a period of up to 14 days, 374 involve a delegation of administrative power to
authorised officers.
The vesting of broad and extensive powers in the CHO and emergency officers could be considered
to represent an FLP breach if the powers are not defined sufficiently and are not open to review.
In relation to the use of these administrative powers, the explanatory notes state:
While they are broad, the emergency powers are clearly defined and subject to limits, including that
the person giving the direction or order must reasonably believe that it is necessary to assist in
containing or responding to the spread of COVID-19. Similarly, directions issued by both the Chief Health
Officer and emergency officers must be revoked if the Chief Health Officer or emergency officer is
satisfied the direction is no longer necessary. 375

Committee comment
In its February 2021 report on the PH Emergency Extension Bill, in addressing the same issue, the
Health and Environment Committee stated:
The committee considers that the vesting of these broad and extensive powers in the Chief Health
Officer and other officers is justified given the need to protect the health of the public and respond to
the threat of COVID‐19. 376

The committee concurs with the Health and Environment Committee.
5.1.4.2 Disaster management provisions – exercise of administrative powers (powers of
authorised officers)
As previously noted (see report section 5.1.3.4), the Bill extends the operation of s 138 of the Disaster
Management Act, which provides for a longer than normal period by which a declared disaster
situation may be extended (90 days rather than 14 days). When a disaster situation is declared,
powers become available to authorised officers to perform certain actions or compel others to
refrain from certain actions, such as controlling the movement of persons, removing or destroying
animals, vegetation, vehicles and structures, closing roads to traffic and entering places. 377
The extension of these powers to authorised officers raises the issue of whether these powers are
appropriately defined and also whether they have been appropriately delegated. Powers should be
delegated only to appropriately qualified officers or employees. 378 The appropriateness of a
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limitation on delegation depends on all the circumstances including the nature of the power, its
consequences and whether its use appears to require particular expertise or experience. 379
The explanatory notes set out the background and scope of the powers as follows:
The powers of authorised officers are discretionary and, will only be exercised in the circumstances
associated with the COVID-19 disaster situation, where the powers are necessary for public safety and
the protection of life or property. Authorised officers are limited to those with the necessary expertise
or experience to exercise the powers, and authorisations may be limited or given on conditions specific
to the circumstances of the officer or event. The power to give directions about property includes that,
if the property is residential or business premises, directions may only be given with the written
approval of the relevant district disaster coordinator (section 78 of the Disaster Management Act). 380

Committee comment
Noting the justification provided, and the extraordinary and unpredictable nature of the
circumstances of the COVID-19 pandemic, the committee is satisfied that the delegation of
administrative power afforded by the provisions is justified and appropriate.
5.1.5

Extended COVID-19 emergency powers – delegation of legislative power

As previously noted (see section 5.1.1.3 of this report), section 4(2)(b) of the LSA, which relates to
the institution of Parliament, provides that whether a Bill has sufficient regard to the institution of
Parliament depends on whether, for example, the Bill allows the delegation of legislative power only
in appropriate cases and to appropriate persons.381
This question is concerned with the level at which delegated legislative power is used:
For Parliament to confer on someone other than Parliament the power to legislate as the delegate of
Parliament, without a mechanism being in place to monitor the use of the power, raises obvious issues
about the safe and satisfactory nature of the delegation. 382

Additionally, a bill should sufficiently subject the exercise of a delegated legislative power to the
scrutiny of the Legislative Assembly. 383
The Bill extends provisions which support the issuing of public health directions and broad regulatory
powers in respect of electoral arrangements which raise potential FLP issues in respect of the
delegation of legislative power.
5.1.5.1 Public Health Act amendments – delegation of legislative power
As previously noted, the Bill extends the operation of provisions of the Public Health Act which give
power to the CHO to make public health directions relating to the COVID-19 emergency, and power
to emergency officers to detain a person for up to 14 days. 384
The explanatory notes provide some background to the use of public health directions:
The content of the directions that may be issued under these provisions are technical and detailed in
nature and are subject to frequent change due to the rapidly changing COVID-19 pandemic, so are more
appropriately prescribed by a public health direction than being included in the Public Health Act. 385
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The explanatory notes also offer this justification for this legislative approach:
The delegation of powers to the Chief Health Officer is considered appropriate to allow for a rapid
response to implement measures to limit, and respond to, the spread of COVID-19 in Queensland. The
delegation of powers in this way allows for recommendations, such as those made by Australian Health
Protection Principal Committee which comprises several experts in infection control and communicable
diseases, to be implemented in a timely manner to reduce the risk of an uncontrolled outbreak of
COVID-19 in Queensland.
The delegation of powers to the Chief Health Officer is consistent with the approach taken in other
jurisdictions across Australia, such as Victoria and the Australian Capital Territory. Other States, such as
Western Australia and South Australia provide their powers to other senior public servants, such as the
Commissioner of Police.
The Chief Health Officer is a statutory appointment and accountable in the existing government structures.
The Chief Health Officer reports to the Director-General of Queensland Health and the Minister for Health.
Therefore, the decision-maker is still within the existing structures of the Queensland Government …
… Emergency officers are appointed by the chief executive (Director-General of Queensland Health or
their delegate) and must be public service officers or employees, health service employees, persons
employed by a local government, State Emergency Service members or other persons prescribed by
regulation, such as police officers. … 386

Further:
The delegation of administrative powers is appropriately limited and is necessary to ensure swift and
targeted responses to the rapidly changing risks are possible. 387

Committee comment
The committee considers that the delegation of power to the CHO and emergency officers has
sufficient regard to the institution of Parliament, given the extraordinary nature of the public health
emergency and the need to respond quickly to control the spread of COVID-19.
5.1.5.2 Electoral provisions – delegation of legislative power
As previously noted, the bill extends temporary amendments to electoral legislation 388 which contain
broad regulation-making powers regarding state and local government elections (and by-elections)
held in Queensland that are affected by the COVID-19 public health emergency. 389
The amendments also enable:
•

the ECQ to vary the cut-off date for voters rolls and nominations

•

the Minister, in consultation with ECQ, to postpone the polling day by fixing a date that is
longer than 2 months after the original polling day

•

the returning officer to fix a date for the taking of an adjourned poll that is not more than
2 months after the original polling day

•

the ECQ to vary the cut-off date for applications for a postal vote

•

the ECQ to declare additional classes of voters who may make an electronically assisted vote

•

the ECQ to issue directions about the display and distribution of how-to-vote cards

386
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the ECQ to issue directions relating to the number of scrutineers a candidate may have for a
by-election or fresh election and the movement of scrutineers and candidates at a polling
booth or other place at which they are entitled to be present.
The explanatory notes acknowledge that the extension of such broad regulation-making powers is
potentially inconsistent with the FLP that legislation has sufficient regard to the institution of
parliament, but argue:
•

… it is in the public interest to include a regulation-making power to enable alternative arrangements
to be put in place where there are legislative impediments or gaps that would otherwise prevent a
by-election or fresh election proceeding in an appropriate way depending on the prevailing
circumstances around the public health risks of COVID-19. 390

The explanatory notes also acknowledge that regulations introduced under these provisions could
be inconsistent with the authorising act and current legislation regarding elections. 391 However, the
explanatory notes state:
… the scope of these powers is limited to their respective purposes and any regulations made will be
temporary. In addition, once approved by the Governor in Council, the regulations must be tabled in
the Legislative Assembly and may be the subject of a disallowance motion. 392

The amendments allow certain legislative requirements and timelines to be varied by the ECQ, the
returning officer or the Minister, without further legislative amendment or regulation being made. 393
With respect to this, the explanatory notes state:
These arrangements are justified on the basis that allowing such procedures to be made, and directions
to be given, may be necessary depending on the prevailing circumstances at the time a by-election or
fresh election is held so as to minimise risks to health and safety caused by the COVID-19 public health
emergency. Further, the ECQ as an independent statutory body that conducts local government
elections, in consultation with Queensland Health, is best placed to assess prevailing circumstances and
manage these temporary measures. It is also appropriate to provide the Minister the ability to postpone
polling day for an election for an extended period of time (longer than two months from the original
polling day), as it may be necessary to coordinate and manage the Government’s response to serious
outbreaks of COVID-19. 394

Committee comment
In its report on the ER Further Extension Bill, which introduced the majority of these amendments,
the committee considered that the regulation-making powers were appropriate in the
circumstances, noting that regulations could be engaged with more quickly than primary legislation
to respond to the evolving health situation. 395
The committee remains of the opinion that any breach of FLP is justified in the circumstances, having
regard to the continued need for flexibility in election arrangements during the ongoing
COVID-19 emergency.
5.1.6

Extended COVID-19 emergency measures – powers of entry

FLPs prescribe that legislation should confer power to enter premises, and search for or seize
documents or other property, only with the occupier’s consent or under a warrant issued by a judge
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or other judicial officer. 396 This reflects a long established rule of common law that protects the
property of citizens. 397
These FLP ‘safeguards’ are particularly important when powers of inspectors and similar officials are
prescribed in legislation because these powers are very likely to interfere directly with the rights and
liberties of individuals. 398
As noted in section 5.1.4.2 of this report, when a disaster situation is declared, powers become
available to authorised officers to undertake certain actions. This may include entering premises,
opening containers and taking into a place equipment, persons or materials required to exercise
a power. 399
The explanatory notes set out the scope of these powers:
The powers of authorised officers are discretionary and, will only be exercised in the circumstances
associated with the COVID-19 disaster situation, where the powers are necessary for public safety and
the protection of life or property. Authorised officers are limited to those with the necessary expertise
or experience to exercise the powers, and authorisations may be limited or given on conditions specific
to the circumstances of the officer or event. The power to give directions about property includes that,
if the property is residential or business premises, directions may only be given with the written
approval of the relevant district disaster coordinator (section 78 of the Disaster Management Act). 400

Further, in justification of the provisions, the explanatory notes state:
While the exercise of these disaster powers has the potential to impact on fundamental legislative
principles, any breach is justified, given the emergent situation and the need to protect the health and
wellbeing of the community by managing the potential spread of COVID-19. 401

Committee comment
The committee is satisfied that the exercise of administrative powers in the above situations is
justified by the extraordinary circumstances of the COVID-19 public health emergency.
5.1.7

Immunity provisions

The Bill provides for the extended operation (through to the new COVID-19 legislation expiry day of
30 April 2022) of the temporary COVID-19 provision in section 547I of the Environmental Protection
Act which empowers the Environment Minister to make a declaration exempting compliance with
certain conditions of an approval. 402
Section 4(3)(h) of the LSA states that whether legislation has sufficient regard to rights and liberties
of individuals depends on whether, for example, the legislation does not confer immunity from
proceeding or prosecution without adequate justification. 403
A person who commits a wrong when acting without authority should not be granted immunity.
Generally, a provision attempting to protect an entity from liability should not extend to liability for
dishonesty or negligence. The OQPC’s FLP Notebook advises that the entity ‘should remain liable for
damage caused by the dishonesty or negligence of itself, its officers and employees’, with the

396
397
398
399
400
401
402
403

56

LSA, s 4(3)(e).
OQPC, Fundamental Legislative Principles: The OQPC Notebook, p 44.
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preferred provision providing immunity only ‘for actions done honestly and without negligence’. 404
Further, if liability is removed from a person, it is usually shifted to the State. 405
The explanatory notes acknowledge how section 547I impacts on the rights and liberties
of individuals:
Exempting a person, or class of persons, from complying with a condition of an approval through a
declaration engages section 4(3)(h) of the Legislative Standards Act, as the person will be granted a form
of immunity from prosecution for the duration of the declaration. A declaration does not explicitly
provide a person with immunity from a proceeding or prosecution generally, rather it stops or pauses a
particular condition of an approval from applying for a short duration in order to respond to the impacts
of the COVID-19 emergency. 406

The explanatory notes advise of the provision:
All other conditions of the approval must continue to be complied with and penalties are provided in
the Environmental Protection Act for non-compliance. Further, where environmental harm is caused
beyond the scope of the approval, the general offence provisions of the Environmental Protection Act
continue to apply. 407

Further, the explanatory notes to the Justice and Other Legislation (COVID-19 Emergency Response)
Amendment Bill 2020 (enacted as the Amendment Act), which first established section 547I, offered
the following further explanation by way of justification:
Exempting compliance with particular conditions of an approval in the short-term is considered
necessary to ensure that the COVID-19 emergency measures currently in place are complied with,
without breaching conditions of an approval. For example, a condition of an approval may require the
approval holder to fly into a remote community to undertake groundwater monitoring, however, to
prevent the spread of the virus this condition may be waived until it is safe to comply with. In this regard,
the declaration is not considered to breach the fundamental legislative principles. 408

Committee comment
The committee is satisfied that the extension of this provision, which may be seen to be granting
immunity through the exempting of a person from certain conditions of an approval, is justified,
given the need to comply with COVID-19 emergency measures.
5.1.8

Takeaway liquor authority provisions

As noted in chapter 3.3.1 of this report, the Bill extends the operation of part 10A of the Liquor Act
through to the new COVID-19 legislation expiry date of 30 April 2022, enabling the Commissioner to
continue to issue a TLA to licensees or permittees to sell takeaway liquor in a specified amount (and
also to revoke or amend a licence in certain circumstances).
The provisions raise potential FLP issues in relation to both the rights and liberties of individuals and
(consistency with natural justice) and the institution of Parliament (delegated legislative power –
scrutiny of the assembly.
5.1.8.1 Rights and liberties of individuals – consistency with natural justice
Section 4(3)(b) of the LSA states that whether legislation has sufficient regard to rights and liberties
of individuals depends on whether, for example, the legislation is consistent with principles of
natural justice. 409
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These principles have been developed by the common law and include the following:
•

Nothing should be done to a person that will deprive them of a right, interest, or legitimate
expectation of a benefit without the person being given an adequate opportunity to present
their case to the decision-maker.

•

The decision maker must be unbiased.

•

Procedural fairness should be afforded to the person, including fair procedures that are
appropriate and adapted to the circumstances of the particular case. 410

Under the provisions as extended, the Commissioner may or must suspend, amend or revoke a
takeaway liquor authority issued in respect of an individual licensee or permittee, with implications
for that person’s right to natural justice. 411
The explanatory notes give this justification for the power to suspend, amend or revoke a licence:
The ability to immediately suspend a TLA will allow the Commissioner to take immediate short-term
action against a licensee or permittee who contravenes a TLA, or operates a TLA, to prevent this harm
and ensure public safety. It is also important to note that a TLA is an extraordinary, time-limited
concession that provides authority well beyond the strict regulations that ordinarily apply to takeaway
liquor sales. It is therefore appropriate that serious action be taken to address non-compliance
(e.g. suspension), without ordinary natural justice processes applying. Further, amendment or
revocation of a TLA will not impact on a licensee or permittee’s ordinary licence provisions. Prior to
revocation or amendment of the TLA on the grounds of contravention, licensees and permittees will be
provided with a period of seven days to show cause as to why the Commissioner should not take further
action to amend or revoke a TLA. This provides licensees and permittees with a level of procedural
fairness and ensures a proportionate response will be taken to address the specific causes of noncompliance or harm. 412

Committee comment
The committee is satisfied that the requirements of procedural fairness and natural justice are met,
given that the licensee has an opportunity to respond to the show cause notice.
5.1.8.2 Institution of Parliament – subject to the scrutiny of the Legislative Assembly
Whether a Bill has sufficient regard to the institution of Parliament depends on whether, for
example, the Bill sufficiently subjects the exercise of a delegated legislative power to the scrutiny of
the Legislative Assembly. 413
As acknowledged in the explanatory notes, part 10A of the Liquor Act provides the Commissioner
with broad discretionary powers to provide specific concessions to certain licensees and permittees
that are not contained in the Liquor Act, without any direct oversight by Parliament or right of
administrative review. 414
The explanatory notes provide the following justification for this potential FLP breach, based on the
need to support business during the COVID-19 emergency:
… the potential breaches are justified on the grounds of public interest. The COVID-19 emergency is an
unprecedented situation, and it is intended that businesses affected by emergency closures be
supported by allowing them to provide liquor services to the community in a different capacity. Given the
temporary nature and the limited duration of the measures, requiring further Parliamentary scrutiny over
such determinations would be impractical in these extraordinary circumstances and making such
determinations reviewable is not considered an appropriate imposition on the Queensland Civil and
410
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Administrative Tribunal’s resources. The provisions specified in a TLA are of benefit to licensees and do not
impose any burden.415

Whilst the TLAs are not subordinate legislation (and there is therefore no requirement to table
explanatory notes or a human rights certificate with an authority 416), the usual tabling and
disallowance provisions of the Statutory Instruments Act 1992 do apply. 417
Committee comment
The committee is satisfied that there is a sufficient level of parliamentary oversight and scrutiny given
that the tabling and disallowance provisions of the Statutory Instruments Act 1992 apply to TLAs
which enables the Legislative Assembly to act to disallow any of them. The committee notes that
TLAs benefit licensees during the COVID-19 emergency.
5.1.9

Extended COVID-19 emergency measures – amendment of an Act only by another Act

The Bill provides for the extension of a number of COVID-19 emergency measures which provide for
variations or changes that may have the effect of overriding the provisions of an Act, including in relation
to gaming tax notices, environmental declarations and manufactured homes related provisions.
Whether a Bill has sufficient regard to the institution of Parliament depends on whether, for
example, the Bill authorises the amendment of an Act by another Act.418 A clause in an Act, which
enables the Act to be expressly or impliedly amended by subordinate legislation or executive action
is defined as a ‘Henry VIII clause’.
Generally, the greater the level of political interference with individual rights and liberties, or the
institution of Parliament, the greater the likelihood that the power should be prescribed in an Act of
Parliament and not delegated below Parliament.
5.1.9.1 Gaming tax notices
The Bill extends the operation of temporary provision in Part 11A of the Gaming Machine Act
‘providing that the Minister may make a gaming tax notice to defer or waive payment of a gaming
tax payable under the Gaming Machine Act, Casino Control Act, Keno Act or Lotteries Act’. 419
The explanatory notes state that under the amendments, a gambling tax notice issued by the
Minister (with the approval of the Treasurer) is subordinate legislation that has effect despite a
provision of the enabling Act. 420
The explanatory notes provide the following justification:
The amendment, and its departure from the fundamental legislative principles, is considered to be
justified in view of the potentially urgent need to assist licenced businesses in the recovery from
COVID-19, the beneficial nature of the provision, and the time-limited nature of the amendments. 421

Committee comment
The committee considers the potential breach of FLP to be reasonably justified in the circumstances,
noting the intent of these provisions is to assist businesses adversely affected by the COVID-19
pandemic and given the temporary nature of their operation.
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5.1.9.2 Environmental declarations
AS noted at chapter 5.1.7, the Bill extends section 547I of the Environmental Protection Act, which
provides that the Environment Minister may make a declaration exempting compliance with stated
conditions of approval.
The explanatory notes acknowledge that this amendment allows the Minister to override the
operation of the Act. 422
The explanatory notes provide the following background and justification:
The Environmental Protection Act already provides a power for the Administering Authority to amend
the conditions of an environmental authority. However, given the number of parties potentially affected
by the COVID-19 emergency, it is not considered practical to amend each individual environmental
authority or other approval that may be affected. Instead, the amendment will allow the Environment
Minister to make a declaration exempting compliance with certain conditions, which is considered
justified in this circumstance. 423

Additionally, the explanatory notes highlight the following safeguards in the legislation:
Safeguards are in place to ensure that the power to make the abovementioned declaration cannot be
delegated by the Minister and that any declared exemptions are temporary. In addition, section 5 of
the Environmental Protection Act requires a person (upon whom a power or function is conferred) to
perform the function or exercise the power in a way that best achieves the object of the Act (i.e. to
achieve ecologically sustainable development). 424

Committee comment
The committee considers that the impact on the institution of Parliament is justified, given the
temporary nature of the provisions and the need for flexibility while navigating the
COVID-19 pandemic.
5.1.9.3 Manufactured homes provisions
The Bill extends the operation of section 146A of the Manufactured Homes Act, which provides a
general regulation-making power to modify or suspend particular processes under the Act for
COVID-19 response measures. It also means that any regulations made under this section, including
the Manufactured Homes (Residential Parks) (COVID-19 Emergency Response) Regulation 2020
(Manufactured Homes Regulation), continue to remain in force until 30 April 2022. 425
The Manufactured Homes Regulation modifies the operation of the Manufactured Homes Act to:
•

enable meetings of manufactured home owners to be conducted using audio or
audio-visual links

create a modified process for increasing or reducing site rent during the COVID-19 emergency
period (otherwise than in accordance with the market review process set out in the
Manufactured Homes Act).426
More generally, any regulation made under section 146A can be inconsistent with the Manufactured
Homes Act or another Act or law (except the HRA) to the extent necessary to achieve a purpose of
the regulation. 427
•
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The extension of the regulation-making power contained in section 146A is potentially inconsistent
with the FLP that legislation has sufficient regard to the institution of Parliament, in particular
because regulations made under that section may be inconsistent with the primary legislation.
The explanatory notes state:
This regulation-making power is justified by the need to ensure fairness for manufactured home owners
during the COVID-19 emergency. In particular, this will enable Government to address issues raised by
industry groups and manufactured home owners about rigid processes applying to increases in site rent
mandated in the Manufactured Homes (Residential Parks) Act and difficulties in applying these during
the COVID-19 emergency. In this regard, the processes around ‘market reviews’ of site rent are a
concern for both groups. 428

The explanatory notes further provide:
Inconsistency with fundamental legislative principles is mitigated by the time-limited nature of the
amendments and the requirement for a direct link to an exceptional or emergency circumstance
balancing community and individual interests related to health and the COVID-19 emergency. Further,
the regulation will be subject to disallowance by the Legislative Assembly under section 50 of the
Statutory Instruments Act 1992. 429

Committee comment
The committee notes the justification provided. The committee is satisfied that any breach of FLPs is
justified in the circumstances.
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6

Compliance with the Human Rights Act 2019

The portfolio committee responsible for examining a Bill must consider and report to the Legislative
Assembly about whether the Bill is not compatible with human rights, and consider and report to the
Legislative Assembly about the statement of compatibility tabled for the Bill. 430
A Bill is compatible with human rights if the Bill:
(a) does not limit a human right, or
(b) limits a human right only to the extent that is reasonable and demonstrably justifiable in
accordance with s 13 of the HRA. 431
The HRA protects fundamental human rights drawn from international human rights law. 432
Section 13 of the HRA provides that a human right may be subject under law only to reasonable limits
that can be demonstrably justified in a free and democratic society based on human dignity, equality
and freedom.

6.1

Human rights compatibility

Committee comment
The committee notes that this Bill is put before the Parliament with the aim of protecting the health
and safety of Queenslanders by supporting the ongoing health response to COVID-19, as well as
facilitating the continued functioning of businesses and institutions disrupted by the pandemic and
its effects.
The HRA expressly recognises rights implicated by a public health emergency. The HRA states, in
section 16, that: ‘Every person has the right to life and has the right not to be arbitrarily deprived
of life’. The QHRC, in examining the scope of this right, has noted:
This right includes an obligation on the states to take steps to protect the lives of individuals. Examples
include positive measures to address threats to life. 433

Also central to the health response is the human right to health services, recognised in section 37 of
the HRA. 434
The committee recognises that in putting in place measures to restrict the spread of an infectious
disease, and thereby enhancing the rights of Queenslanders under sections 16 and 37, other rights
of Queenslanders may be adversely impacted.
The QHRC also recognises that competing rights may interact in this matter, stating:
Generally, rights are not absolute – that is, they are allowed to be limited, but only after careful
consideration and only in a way that is necessary, justifiable and proportionate. 435

The committee has examined the Bill for human rights compatibility. The committee considers that
the Bill is compatible with human rights because although it contains significant limitations on rights,
430
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the committee is satisfied that these limitations are reasonable and justifiable, in accordance with
s 13 of the HRA. Relevant to the committee’s arrival at this conclusion was a consideration of the
precautionary principle, which has implications for the balancing of the risks and severity of possible
limitations with those that may arise if they are not engaged, together with the various incorporated
safeguards and other rights promoting benefits which may reduce and offset adverse effects.
The committee’s consideration of particular provisions of the Bill and the human rights issues they
enliven, and the information set out in the statement of compatibility, is outlined below.
6.1.1

Human rights considerations

The Bill’s provisions present a number of limitations on human rights, the most significant of which
are associated with the continued authorisation of the CHO and emergency officers to restrict the
movement of any person or group of persons to limit or respond to the spread of COVID-19, including
by requiring persons to isolate or quarantine themselves, requiring persons to stay at or in a stated
place (or not at or in a stated place), limiting contact between groups of persons, and requiring
businesses and undertakings to open, close or limit access to their facilities. To a lesser extent, these
potential limitations on the right to freedom of movement (recognised in section 18 of the HRA) may
also serve to limit a range of other rights including:

436

•

the right to equality before law (section 15), which may be enlivened by the power of the CHO
to issue public health directions that may have disproportionate impacts on different persons
(including, for example, with heightened impacts on persons in aged care settings)

•

the right to freedom of thought, conscience, religion and belief (section 20), including in
respect of a person’s freedom to seek, receive and impart information and ideas of all kinds,
and ability to publicly demonstrate and practise their religion or beliefs, which may be reduced
by limitations on movement and engagement with other persons

•

the right to peaceful assembly and freedom of association (section 22) and the right to take
part in public life (section 23), both of which may be temporarily limited in a similar fashion

•

the right to property (section 24), including limitations on the way in which a person may
access or use their property during a period of isolation or restricted movement, or in respect
of a business property subject to imposed operating constraints

•

the right to privacy and reputation (section 25), which is broadly construed and includes a
specific right against interference with a person’s physical integrity as well as a person’s
personal information

•

the cultural rights of Aboriginal and Torres Strait Islander persons (section 28) – directions to
prohibit gatherings of people, require self-isolation, or to otherwise restrict the movement of
groups and individuals may limit the ability of Aboriginal peoples and Torres Strait Islander
peoples to engage with community and their traditionally owned or otherwise occupied lands
and waters

•

the right to education (section 36), as affected by potential temporary restrictions on
individuals attending schools or other educational institutions subject to a direction to
self-isolate or a broader measure to contain or arrest the spread of COVID-19 (certain
activities, such as school assemblies or performances may also be temporarily restricted,
‘however such restrictions would be without discrimination’436).

Statement of compatibility, p 16.
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In the statement of compatibility, the Minister advised that these limitations ‘are unavoidable and
have been mitigated to the greatest extent possible’.437 In respect of a direction to self-isolate, for
example, the statement highlights that:
… persons may only be directed to self-isolate if an emergency officer reasonably believes that selfisolation is necessary to contain the spread of COVID-19 within the community. The period of
self-isolation will not exceed 14 days, unless a further lawful direction is issued, and the direction must
be revoked immediately if at any time the officer is satisfied that the direction is no longer required. In
addition, directions may include conditions to minimise interference with persons’ freedom of
movement and other human rights, such as by providing that persons who are under self-isolation may
leave their home or other accommodation to obtain medical care or supplies or to engage in activities
that do not involve close contact with other persons. 438

Further, the Minister notes that any limitations imposed under such powers are not arbitrary in
nature, but rather are imposed in direct proportion to identified health risks and the legitimate aim
of protecting the health and safety of the community. 439
Various other key limitations associated with the extension of COVID-19 emergency measures and
the Bill’s further quarantine related amendments include the following:
•

Disclosure of confidential information – The extension of provisions authorising disclosure of
confidential information by the CHO to enable the delegation of responsibilities in respect of
contact tracing, within the context of broader contact tracing arrangements and the use of
QR codes, raises issues in respect of the right to privacy and reputation protected in section 24
of the HRA 440 (see also report section 3.2.2). The statement of compatibility notes that the
Public Health Act contains specific protections for privacy, including requirements that
information disclosed under these provisions must not directly or indirectly identify the person
to whom the confidential information relates. 441 Further, in relation to the potential limitation
on the right to privacy in respect of the CHO’s disclosure of information to officers with
delegated contact tracing responsibilities, the statement advises that the continuation of the
amendments reflects the practicalities of the administrative burden of the health
response and:
…is consistent with a free and democratic society based on human dignity, equality and freedom
because it facilitates the disclosure of the information in the public interest where the chief
executive or Chief Health Officer need to focus on leading the State’s response to the
COVID-19 emergency. 442

•
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Electoral provisions – In addition to the impacts of the Public Health Act amendments on the
right to take part in public life, this right is also enlivened by the extended provision for
temporary variations in electoral arrangements to support COVID-safe elections. In relation to
the electoral amendments in particular, the statement of compatibility notes that provisions
which enable the alteration of periods for updating the electoral roll, the receipt of candidate
nominations and for casting a vote (including by adjourning or postponing a poll) may make it
more challenging for certain voters to exercise their right to vote and to be elected in periodic
state and local government elections. 443 This may also be the case in respect of provisions
which may be engaged to limit certain methods of voting (eg by allowing the ECQ to declare
Statement of compatibility, p 19.
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Eg see statement of compatibility, pp 14, 15, 16, 32, 50, 62.
The statement of compatibility also notes that the right to privacy is broadly construed and includes a
right against interference with a person’s physical integrity, which may be affected by the public health
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that electoral visitor voting is not available for a by-election or fresh election). Further, issues
are also raised by provisions enabling the imposition of limitations on the movement and
expression of persons at polling places (eg including by limiting the number of scrutineers
present and imposing restrictions on the display or distribution of electoral materials). The
statement emphasises of these limitations, however, that:

•

o

the provisions for flexibility around periods and timeframes for electoral processes are
intended to account for delays that may be caused by COVID-19 and to allow for
alternative arrangements to be made (eg by facilitating the increased use of postal
voting, postal ballots and electronically assisted voting to reduce the need for persons
to attend to vote at a polling booth) 444

o

provisions enabling the ECQ to decline to offer electoral visitor voting are in order to
reduce person-to-person contact and the potential for issuing officers to spread the
virus as they travel between different residences (the statement also notes that
‘alternative arrangements are required to be made to enable electors affected by a
relevant declaration or direction to vote’) 445

o

provisions enabling the ECQ to give directions about the number of scrutineers who may
be present and about the movement of those scrutineers and of candidates at a polling
both, or in relation to the display or distribution of how-to-vote cards and electoral
materials, are required ‘to reduce person-to-person contact and contagion risks…’,
including ‘the risk of super-spreading events’. 446

Local government meeting provisions – The Bill’s continued provision for local government
and committee meetings to be closed to the public if the chairperson of the meeting is satisfied
it is not practicable for the public to attend the meeting because of health and safety reasons
associated with COVID-19, limits the right to take part in public life and the right to freedom
of expression to the extent that these meetings would not be open to the public to observe or
listen to discussions and decisions that would usually be conducted in the open. The statement
of compatibility notes that the amendments to local government legislation also include
provision for meetings to be held ‘via audio or audio-visual link with real-time viewing
requirements to enable interested members of the public to listen to meetings’. However:
… local governments vary in technical capacity and particularly smaller remote and regional
councils may not have the technology or reliability of internet access to support the live
streaming of meetings. 447

The restrictions, the statement notes, enable local governments to continue to hold meetings
while still limiting gatherings of people in enclosed spaces as required to protect the right to
life of councillors, committee members and the public. 448 Further, existing requirements for
councils and their committees to take minutes and make them available for inspection on the
local government’s website (and at its public office) ‘allow the public to remain informed about
the discussions and decisions made in restricted access meetings’. 449
•

444
445
446
447
448
449

Quarantine system arrangements – the extended provision for the issuing of isolation and
quarantine directions and the new quarantine fee prepayment system engage a number of
human rights, including the right to liberty and security of person (section 29), the right to
humane treatment when deprived of liberty (section 30), the right to equality before the
Statement of compatibility, p 33.
Statement of compatibility, pp 31, 34.
Statement of compatibility, p 34.
Statement of compatibility, p 37.
Statement of compatibility, p 37.
Statement of compatibility, p 37.
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law (section 15), the right to privacy and reputation (section 25), and the right to a fair hearing
(section 31). The statement of compatibility notes that the Bill continues to provide powers
for an emergency officer (medical) to detain a person under a detention order for 14 days
where they reasonably believe it is necessary to assist in containing or responding to the
spread of COVID-19. 450 The nature of the treatment of individuals while detained is also
unavoidably characterised by the restriction of rights in this setting, and as noted at section
3.2.1 of this report, the extent to which quarantine arrangements are consistent with the right
protected in section 30 has been publicly questioned to some extent. The statement of
compatibility emphasises of these limitations that they are not ‘arbitrary… or otherwise
disproportionate to the legitimate aim that is sought’: 451
The continuing detention powers are clearly defined and subject to limits, including that the
person giving the direction or order must reasonably believe that it is necessary to assist in
containing or responding to the spread of COVID-19. In addition, a direction to self-isolate by an
emergency officer and a detention order by an emergency officer (medical) can only detain a
person for 14 days. The ability to detain a person for this period aligns with publicly available
information from the Australian Health Protection Principal Committee that most people who
are infected with COVID-19 will develop symptoms within 14 days of infection. This time period
is therefore a reasonable and proportionate response to the risk of COVID-19 spreading
unknowingly through the community. 452

Further, the statement outlines a range of procedural protections associated with the
engagement of the provisions, including advising:
Section 354 of the Public Health Act requires the emergency officer (medical) to request that the
detained person be subject to a medical examination. This section establishes protections for
the detained person by requiring the emergency officer (medical) to:


explain the examination in a way the detained person is likely to readily understand;



tell the detained person they may refuse the examination; and



give the detained person the opportunity to choose the doctor to perform
the examination.

The Bill therefore promotes the protection from torture and cruel, inhuman and degrading
treatment by providing the necessary requirements to ensure that a person cannot be medically
examined without their full, free and informed consent. 453

In terms of the new quarantine prepayment system, the provisions potentially limit the human
right to property to the extent that the proposed policy will require payment of monies; and
the provision for the prescription of some classes of people who will be required to prepay
their quarantine fees in advance and that may be excluded from applying for a fee waiver has
implications for the right to equality before law (as the law may thus apply differently to
different people entering the state). In respect of the latter limitation, the statement of
compatibility notes that it is difficult to assess the human rights implications that may arise
from these amendments because:
… the human rights implications will not crystallise until:


450
451
452
453
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a regulation has been made prescribing cohorts of travellers who are required to pay
quarantine fees in advance of their arrival in Queensland; or

Statement of compatibility, p 9.
Statement of compatibility, p 15.
Statement of compatibility, p 15.
Statement of compatibility, p 9. Note: the statement also cites other protections engaged to safeguard
other rights, including the right to access health services and education while in detention.
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the chief executive determines the amount that a person must prepay, the manner in
which they must prepay the required amount, and/or the date and time by which the
prepayment must be received. 454

In terms of the Bill’s confirmation of the ability to issue quarantine notices electronically,
potential limitations arise in relation to the privacy of the person’s information (as the Bill
authorises the use of a person’s personal information for the purpose of giving a document),
and in respect of the right to a fair hearing, as the Bill reverses the onus of proof which is
recognised as an important element of criminal proceedings (which presumes innocence and
places the onus of proving the offence on the prosecution). The Bill engages this right by
providing that, unless the contrary is proved, a document given electronically is deemed to
have been received by the person at the time the direction is sent to the person’s nominated
email address. Additionally, there may be human rights implications if, for example, the person
does not receive an invoice and is unable to make a timely application for a waiver of
quarantine fees. 455
In acknowledging these potential limitations, the statement of compatibility emphasised that
the Bill contains several protections for those affected, including noting that:
o

persons from prescribed traveller cohorts would have access to full or partial refunds of
prepaid quarantine fees if their travel arrangements change and they do not arrive in
Australia or are required to quarantine for a shorter period than is necessary; and the
Bill also provides for fee waivers (unless the person is in an ineligible cohort)

o

in terms of the use of a person’s personal information to give a document electronically,
the amendments are clear that a direction can only be provided to a person
electronically if the person gives their express consent and nominates a unique
email address

o

the Bill includes safeguards to ensure the process for invoicing and collecting quarantine
fees is not unduly restrictive–for example, a person must pay within 30 days of being
given the invoice, or a longer period agreed by the chief executive and the person (the
statement notes that this ‘provides flexibility to ensure a person is not disadvantaged
due to issues in receiving an invoice or other document’456)

o

Failure to pay quarantine fees is not a criminal offence and there are penalties for a
person who does not pay by the due date. The collection of quarantine fees, including
consequences for non-payment, is managed through existing administrative process. 457

Further, the statement of compatibility explains of the broader purpose and reasonableness
of the prepayment system:
In cases where government services are provided, it is standard practice for cost recovery to
apply in appropriate cases. In this instance, it is considered a fee should be charged to ensure
that costs are born primarily by those receiving the benefits of the services provided rather than
by the community as a whole. This will ensure that the costs of quarantine are equitably
distributed and will encourage persons to carefully consider how and when they will travel
to Queensland.
The requirement for specific cohorts to prepay quarantine fees will provide more flexibility for
payment and collection arrangements and increase the proportion of quarantine fees that are
paid. This ensures that sufficient resources are available to the State to guarantee the quality
and sustainability of Queensland’s quarantine system and ultimately, its management of the
significant public health risk caused by the COVID-19 emergency.
454
455
456
457
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The fee is not being imposed arbitrarily… as it is directly related and proportionate to the
legitimate aim of ensuring that the costs of mandatory quarantine are distributed fairly and are
payable primarily by those who receive the benefits of the government services provided.
There may be instances where charging a fee could be considered unjust because it would
impose a hardship on certain classes of individuals. To mitigate this concern, the amendment to
provide for a waiver from the payment of fees will also continue to provide for all or part of the
fee to be waived in certain circumstances. As discussed further below, the chief executive will
have the discretion to waive all or part of a fee for persons who are vulnerable or facing financial
hardship. The hardship scheme will be applied in a way that is consistent, reasonable
and proportionate. 458

•

Bodies corporate and manufactured homes amendments: The Bill potentially limits property
rights (section 24) by continuing amendments to permit a body corporate committee to make
decisions to change the rights, privileges or obligations of lot owners about access to, or the
use of common property or body corporate assets. The limitation is intended to enable body
corporate committees to change access arrangements ‘if the committee considers the change
is reasonably necessary to ensure compliance with relevant public health directions’ imposed
in the interest of protecting rights to life and health services. 459
Property rights are also engaged by continuation of financial relief measures under:
o

amendments to the Manufactured Homes Act which provide a regulation-making
power that may temporarily impose limits on a park owner’s ability to derive profit from
their property through the payment of site rent (specifically, in terms of the extent or
timing for receiving the payment)

o

amendments to the Body Corporate and Community Management Act 1997 and
Building Units and Group Titles Act 1980, which allow for extensions to the due date for
payment of proprietor contributions and prevent bodies corporate from charging
penalty interest on outstanding contributions in the period from commencement until
the expiry of the amendments.

In relation to the manufactured homes sector, the statement of compatibility advises that
the limitation is:
… intended to strike a balance between the right of park owners to derive a profit from their
property with the rights of park residents to use and enjoy their home without the imposition of
unfair or unreasonable site rent increase during the COVID-19 emergency, noting that many
residents are vulnerable and low-income. 460

Further, in respect of the body corporate relief measures, the statement advises that the Bill:
… promotes the right to property by providing bodies corporate with increased flexibility to
accommodate individual lot owners who may be experiencing difficulty paying their normal body
corporate contributions due to, for example, reduced income arising from COVID-19. 461

•

458
459
460
461
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Disaster management provisions: The Bill extends amendments to the Disaster Management
Act which increase the period by which a regulation may extend the COVID-19 disaster
situation from 14 to 90 days, as well as providing an exemption from liability for any damage
or loss caused by the exercise or purported exercise of powers by disaster officers under the
Act. This has implications for the right to property, which does not provide an explicit right to
compensation for the deprivation of property, but may encompass situations such as this in
which an existing right to compensation is being removed–in this case, with retrospective

Statement of compatibility, p 62.
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Statement of compatibility, p 51.
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effect. 462 The statement of compatibility advises that the purpose of the amendments and
limitation on the right to property is ‘to avoid liability for compensation payments where
relevant officers cause loss of damage to property’, which ‘will serve to mitigate the economic
impacts of the COVID-19 emergency on the Queensland Government, and will also support
the Government’s ability to provide economic stimulus packages to uphold fundamental
entitlements and services for Queenslanders’. 463
International human rights law indicates that economic considerations alone are insufficient
to justify a limit on human rights. However, ‘financial considerations wrapped up with other
public policy considerations could qualify as sufficiently important objectives [to justify a
limitation on human rights]’ 464 and could be justified where measures to reduce expenditure
were undertaken to ‘promote other values of a free and democratic society’.465 In this
instance, the statement notes:
There is the potential for a significant proportion of the population to be affected by the exercise
of powers under the declared disaster situation. In this environment, uncapped and
unpredictable compensation claims for damage or loss suffered may place further economic
pressure on the State and diminish the Government’s ability to provide stimulus measures. …
…
No less restrictive and reasonably available ways of achieving the purpose have been identified.
The COVID-19 emergency has had, and continues to have, economic impacts on Queensland and
relevant officers need to be able to exercise the relevant powers during the declared disaster
without placing the Government at risk of unknown and unpredictable compensation claims.
The amendment is limited to the exercise of powers for the purposes of the declared disaster,
and various protections contained in the Disaster Management Act ensure that the relevant
powers are exercised appropriately. For example, these powers may only be exercised by
authorised officers in certain circumstances, such as where they are necessary for public safety
and the protection of life or property. Authorised officers are limited to those with the necessary
expertise or experience to exercise the powers, and authorisations may be limited or given on
conditions specific to the particular circumstances of the officer or event.
Operational practice also ensures that powers are exercised appropriately. In regard to
emergency and disaster situations, any assessment of expertise or experience would take into
account the training framework that applies to both paid and volunteer officers. Emergency and
disaster response practices include limiting potential damage where possible in the context of
operational requirements and the safety of individuals (including employees, volunteers and
the community). 466

While the committee accepts this explanation, it notes that Victoria appears to have adopted
a more intermediate position in respect of similar amendments contained in section 204 of
the Public Health and Wellbeing Act 2008 (Vic). Rather than wholly exempting liability for the
state, that section of the Victorian Act limits compensation to cases in which there are
‘insufficient grounds’ for interference with property rights—an approach that warrants
consideration. Additionally, it may be relevant to differentiate here between the property of
natural persons (who are the holders of human rights) and the property of corporate entities.
In addition to these various COVID-19 emergency measures, the regulation-making powers and
modification framework under the ER Act have the potential to limit most, if not all, of the human
rights protected by the HRA depending on the nature of the secondary instruments that may be
462
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enacted or exercised under the empowering provisions. 467 The committee notes that the human
rights that are relevant to each of those secondary instruments that the Bill would be extending are
set out in the human rights certificates accompanying the regulations, and which are the subject of
scrutiny by the parliamentary committee with portfolio responsibility for the subordinate legislation.
6.1.2

Precautionary principle

As noted above, one of the positive obligations imposed on the state under the right to life is to take
appropriate steps and adopt positive measures to protect life. The United Nations Human Rights
Committee (UNHRC) has said that this extends to taking appropriate measures to address the general
conditions in society that may give rise to direct threats to life or prevent individuals from enjoying
their right to life with dignity, including measures relating to the environment. 468 Relevant to the
design and implementation of such measures in the face of a public health emergency are the spectre
of scientific uncertainty and the consequent importance of a precautionary approach, as has been
recognised in the Palmer v Western Australia litigation (which involved a challenge to that state’s
COVID-19 related border restrictions). Rangiah J expressly considered this principle in the following
passages from the judgment that provided the factual basis for the High Court’s consideration of Mr
Palmer’s challenge to the constitutional validity of Western Australia’s border restrictions:
[73] In his evidence, Dr Robertson referred to the ‘precautionary principle’ and the need to take a
precautionary approach. The application of these concepts in managing public health risks was
explained by Associate Professor Lokuge in her report of 26 June 2020. She considers the probability of
importation of COVID-19 into Western Australia from a State where community transmission cannot be
known or quantified from reported data. It is her opinion that such uncertainty mandates the
application of risk management principles including the ‘precautionary principle’. 469 Associate
Professor Lokuge quotes from a paper entitled, ‘The Precautionary Principle: Protecting Public Health,
the Environment and the Future of our Children’, published by the World Health Organisation:
‘Public health is inherently about identifying and avoiding risks to the health of populations as
well as in identifying and implementing positive interventions to improve population health.
However, traditional public health interventions have generally focused on removing hazards
that have already been identified. In contrast, the precautionary principle states that action
should be taken to prevent harm ‘even if some cause and effect relationships are not fully
established scientifically’. The precautionary principle therefore seeks to shift health and
environmental policy from a strategy of ‘reaction’ to a strategy of “precaution”.’ 470
[74] In her oral evidence, Associate Professor Lokuge explained that the precautionary principle
indicates that action should be taken based upon an understanding of what might occur, because if
authorities wait for clear evidence of its occurrence, it may be too late. 471 She said that in the context
of a pandemic disease of high mortality, which is highly infectious and of rapid spread, the principle
requires, from a public health perspective, implementation of all available and effective mitigation
measures. 472 In the joint experts’ report, Associate Professor Lokuge states that this is exactly the
situation that risk management approaches and the precautionary principle were developed to address
— substantive uncertainty where important harms are plausible. 473
[75] In her oral evidence, Associate Professor Lokuge indicated that the precautionary principle is an
accepted principle of management of infectious diseases, saying that in all the outbreaks she has
worked on, particularly those involving high risk pathogens, it is the guidance that she and her
467
468
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colleagues have used. 474 She considers that Western Australia has been applying that principle in its
management of the pandemic. 475
[76] I accept the evidence of Associate Professor Lokuge that the precautionary principle is an accepted
principle of management of a pandemic which involves the potential for grave public health risks. 476

Kiefel CJ and Keane J in their joint judgment in Palmer v Western Australia in the High Court observed
in relation to Rangiah J’s findings that:
[79] His Honour did not suggest that a low risk of an infected person entering Western Australia was
acceptable from a public health perspective. His Honour considered that once a person infected with
COVID-19 enters the community there is a real risk of community transmission and that it may become
uncontrollable. Because of the uncertainties about the level of risk and the severe, or even catastrophic,
outcomes which might result from community transmission, a precautionary approach should be adopted.
[80] These findings leave little room for debate about effective alternatives. … 477

The committee notes that the arrival in Australia of the highly transmissible Delta variant, in
combination with relatively low vaccination rates (including younger members of the community not
yet having been given access to vaccines), provide additional justifications for adopting a
precautionary approach in relation to measures taken in respect of the COVID-19 pandemic.
The statement of compatibility makes a compelling case in this regard:
The benefits of significantly reducing Queenslanders’ exposure to disease and preserving access to
emergency and life-sustaining treatment for persons who develop serious health complications as a
result of a COVID-19 outbreak substantially outweigh the limitations on human rights.
Failure to impose these measures may result in Queensland’s health infrastructure becoming
overwhelmed, with the result that decisions will need to be made as to who receives lifesaving
treatment and otherwise preventable deaths occurring. This is not an abstract threat; there are several
countries which have been unable to mount an effective public health response that are now
experiencing deaths at a higher rate than in countries that have implemented stronger containment
and social distancing measures.
Although the continuation of the amendments made to the Public Health Act to support the Queensland
Government’s health response to COVID-19 potentially limits many rights, in many instances the
limitations are minor in nature and frequently consistent with internal limitations in the Human Rights
Act. It should also be noted that many Queenslanders are already taking voluntary precautions to limit
their potential exposure to COVID-19 and avoid spreading this disease to family members, friends and
the broader community. The fact that many individuals are already undertaking these measures
voluntarily suggests they are unlikely to impose an unjustified burden on human rights.
… [A] number of safeguards exist in the amendments to the Public Health Act to ensure that any
limitations on human rights are no more onerous than is required to slow the spread of COVID-19.
Importantly, the continuation of the amendments to the Public Health Act will only apply for a further
7 months, until 30 April 2022 and the powers of public health officials will return to the status quo. The
additional powers are also only available to address the current COVID-19 pandemic. 478
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6.2

Statement of compatibility

The HRA requires that a member who introduces a Bill in the Legislative Assembly must prepare and
table a statement of the Bill’s compatibility with human rights. 479 The committee is required to consider
the tabled statement of compatibility and report to the Legislative Assembly about the statement. 480
Committee comment
A statement of compatibility was tabled with the Bill on its introduction.
The committee is of the view that the statement generally contains a sufficient level of information
to facilitate understanding of the Bill in relation to its compatibility with human rights.
However, the committee wishes to note that it would welcome the Minister’s consideration of and
comment on the more limited restriction on property rights associated with Victoria’s approach to
the statutory exclusion from liability for disaster officers during the COVID-19 disaster period, as
compared to the approach proposed for continuation in Queensland under the Disaster
Management Act.

479
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Appendix B – Officials at public departmental briefing
Queensland Health
•

Dr John Wakefield, Director-General

•

Dr Jeannette Young, Chief Health Officer

•

Ms Kirsten Law, Director, Legislative Policy

•

Mr Karson Mahler, Manager, Legislative Policy
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Appendix C – Witnesses at public hearing
Australian Lawyers Alliance
•

Ms Sarah Grace, President of the Queensland Chapter

Queensland Law Society
•

Ms Elizabeth Shearer, President (via videoconference)

•

Mr Matthew Dunn, General Manager – Advocacy, Guidance and Governance

•

Ms Angela Cornford-Scott – Chair, QLS Succession Law Committee (via videoconference)

Queensland Human Rights Commission
•

Mr Scott McDougall, Human Rights Commissioner

•

Mr Sean Costello, Principal Lawyer (via videoconference)

Queensland Council for Civil Liberties
•

Mr Michael Cope, President
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Appendix D – COVID-19 measures extended by the Bill (by administering department)
Department of Children, Youth Justice and Multicultural Affairs
Youth Justice Act 1992
Section 264A

Extends an amendment allowing the chief executive to:
• appoint temporary non-public service employees as detention
centre employees if reasonably necessary for the security and
management of detention centres and the safe custody and
wellbeing of children detained in detention centres; and
• delegate powers to those employees as appropriate.

Youth Justice (COVID-19
Emergency Response)
Regulation 2020

Extends amendments to the requirements for restorative justice
conference agreements made during the COVID-19 emergency period
by specifying that:
• the requirement for conference participants to sign a conference
agreement will be taken to have been complied with if the convenor
of the conference notes on the agreement that the person has
agreed to the agreement; and
• the requirement for each person who signed the agreement to
immediately be given a copy of it will be taken to have been
complied with if the copy is given promptly after the conference.

Department of Education
Education Legislation
(COVID-19 Emergency
Response) Regulation
2020

Continues measures to:
• enable attendance at meetings conducted as part of investigations
under the Education (Queensland College of Teachers) Act 2005 to
be held via communication technology (such as online meeting
platforms) and allow a thing required at a meeting to be produced
online or via post where necessary, rather than in person;
• clarify that Parents and Citizens' Associations can conduct meetings
via communication technology; and
• enable the chief executive and the Non-State Schools Accreditation
Board to extend timeframes for when things must be done and
when things expire.

Department of Communities, Housing and Digital Economy
Manufactured Homes
(Residential Parks) Act
2003
Section 146A
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Extends a temporary regulation-making power for:
• modifying or suspending the processes for increasing or reducing
site rent; and
• modifying the processes for disputing a proposed increase in
site rent.
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Manufactured Homes
((Residential Parks)
(COVID ER)) Regulation
2020

Continues to allow meetings of manufactured home owners to be
carried out by audio or audio-visual link.
Continues the following changes to the process for undertaking market
reviews of site rent:
• providing enhanced dispute resolution rights to manufactured
home owners who had a market review between 24 March and 24
May 2020;
• imposing a limited moratorium which suspends market reviews in
the period between 25 May 2020 and 31 December 2020 unless
conditions for site rent increase continuation are met;
• allowing a CPI increase to occur where a market review of site rent
has been suspended; and
• allowing for suspended market reviews to be undertaken in 2021.

Residential Tenancies and
Rooming Accommodation
(COVID-19 ER) Regulation
2020

Continues measures to:
• allow renters experiencing domestic and family violence to manage
their interest in a residential lease quickly and safely, with limited
liability for end-of-lease costs;
• prevent renters who suffered excessive hardship because of
COVID-19 from being listed in a tenancy database for COVID-19
rent arrears;
• limit reletting costs that can be charged to eligible renters who end
their residential lease early to the equivalent of one week's rent if
their household has lost at least 75 per cent of their income and has
less than $5,000 in savings; and
• allow further short-term tenancy statement extensions for
moveable dwelling agreements if necessary to manage
COVID-19 restrictions.

Department of Environment and Science
Environmental
Protection Act 1994
49T Chapter 11A

Extends amendments providing that, where reasonable to respond to
the impacts of the COVID-19 emergency:
• the Minister may make a declaration waiving compliance of certain
conditions of an environmental approval; and
• the administering authority may issue temporary environmental
authorities.
These amendments will be extended until 30 June 2022 to allow a twomonth transition period following the expiry of other COVID-19
measures on 30 April 2022.

Economics and Governance Committee

89

Public Health and Other Legislation (Further Extension of Expiring Provisions) Amendment Bill 2021
Queensland Fire and Emergency Services
Disaster Management
Act 2003
Part 12A

Extends measures to:
• increase the period by which the declaration of the disaster
situation in regard to the COVID-19 emergency can be extended,
from 14 to 90 days; and
• set aside the entitlement to compensation for loss or damage
suffered as a result of the exercise of powers under the Disaster
Management Act related to the COVID-19 emergency.

Department of Justice and Attorney-General

Liquor Act 1992
Part 10A

Extends the power for the Commissioner for Liquor and Gaming to
issue a Takeaway Liquor Authority to:
• operators of licensed venues whose ordinary operations have been
disrupted due to the public health directions; or
• operators of licensed venues located in a restricted area or where
the Commissioner for Liquor and Gaming is satisfied the venue is a
source of liquor supply for residents of a restricted area;
• to allow the licensee or permittee to sell takeaway liquor as
specified in the authority, regardless of the limitations of their
current licence or permit.

Gaming Machine Act
1991
Part 11A
Gaming Tax Notice 2020
and Gaming Tax Notice
(No.2) 2020
Casino Control Act
1982
Section 57A
Keno Act 1996
Section 116A

Extends amendments to the Gaming Machine Act providing that the
Minister may make a gaming tax notice to defer or waive payment of a
gaming tax payable under the Gaming Machine Act, Casino Control
Act, Keno Act or Lotteries Act. The Minister may make a notice only:
• if satisfied it is necessary to alleviate the financial burden caused by
the COVID-19 emergency on gaming operators; and
• with the approval of the Treasurer.
The amendments to the Casino Control Act, Keno Act and Lotteries Act
extended in this Bill refer back to Part 11A of the Gaming Machine Act.

Lotteries Act 1997
Section 99A
Building Units and
Group Titles Act 1980
Part 6A and Part 7,
Division 3

Extends amendments that permit body corporate committees to
postpone the due date for proprietor contributions for either:
• a particular proprietor if the committee is reasonably satisfied the
proprietor is suffering financial hardship because of the COVID-19
emergency; or
• all proprietors regardless of whether all of the proprietors are
suffering financial hardship because of the COVID-19 emergency.
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Justice Legislation
Continues the following measures:
(COVID-19 Emergency
• modifications to the Collections Act 1966 to enable the chief
Response—Community
executive to extend the deadline for annual financial reporting;
Titles Schemes and
Other Matters) Regulation • modifications to the Body Corporate and Community Management Act
1997 and Building Units and Group Titles Act 1980 to allow committees
2020
to modify the way meetings are held, including to facilitate remote
attendance and electronic voting, and allow requirements for inperson inspection of records to be met in alternative ways; and
• amendments to regulations under the Body Corporate and
Community Management Act and Building Units and Group Titles
Act to increase flexibility for certain fees related to dispute
resolution to be waived.
Body Corporate and
Community Management
(Accommodation Module)
Regulation 2020
Body Corporate and
Community Management
(Commercial Module)
Regulation 2020

Continues the ability of body corporate committees to change rights,
privileges or obligations of lot owners in relation to access to and use
of common property and body corporate assets, if the committee
considers a change is reasonably necessary to ensure compliance with
a public health direction.

Body Corporate and
Community Management
(Small Schemes Module)
Regulation 2020
Body Corporate and
Community Management
(Standard Module)
Regulation 2020
Retail Shop Leases and
Other Commercial Leases
(COVID-19 Emergency
Response) Regulation
2020

Continues to implement National Cabinet's decision to impose good
faith leasing principles set out in the National Cabinet Mandatory Code
of Conduct for commercial leases during COVID-19 by:
• providing certain protections to a retail lessee under an
'affected lease';
• preventing a lessor from taking particular actions, such as eviction
or termination of the lease; and
• allowing parties to a dispute about an affected lease or a small
business tenancy dispute to have the dispute mediated through the
Office of the Queensland Small Business Commissioner.

Domestic and Family
Violence Protection
(COVID-19 Emergency
Response) Regulation
2020

Provides continued flexibility for the Magistrates Court to allow:
• domestic and family violence proceedings to be conducted by audio
or audio-visual link;
• private applications for domestic violence orders and variations to
domestic violence orders to be verified between an applicant and a
Magistrate, as an alternative to verifying by statutory declaration; and
• private applications for domestic violence orders and variations to
domestic violence orders to be filed electronically.
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Justice Legislation
(COVID-19 Emergency
Response—Documents
and Oaths) Regulation
2020

Continues to allow modified requirements or arrangements for the
making, signing and witnessing of affidavits and statutory declarations,
advance health directives, general powers of attorney, deeds and
particular mortgages. The Bill will also extend exceptions to the
requirement for persons to be physically present when witnessing
documents by permitting, in prescribed circumstances:
• witnessing of various documents to occur over audio-visual link; and
• electronic transmission of signed versions of the document
between parties.

Justice Legislation
(COVID-19 Emergency
Response—Proceedings
and Other Matters)
Regulation 2020

Continues modifications relating to:
• the presentation of indictments and entering of a discontinuance
(nolle prosequi);
• the availability of video-recorded evidence;
• the issuing of CCC notices and the use of audio and audio-visual links
for CCC hearings;
• appearances in response to a Notice to Appear; and
• the place of settlement in relation to contracts for the sale of land.

Department of State Development, Infrastructure, Local Government and Planning
Electoral Act 1992

Part 12C

Extends amendments that allow the Government and the ECQ to
intervene to mitigate the spread of COVID-19 in the community in the
lead up to, and during, any future by-election.
Measures that can continue be taken under this extension include:
• allowing the cut-off day for the electoral rolls and the nomination of
candidates stated in the writ to be a day earlier than the day stated
in section 84 of the Electoral Act;
• allowing the Government or Speaker, as the case may be, to
substitute later days than those stated in the writ, including changes
to the by-election's polling day;
• allowing alternative arrangements for voting, for example allowing
the ECQ or a returning officer to direct an issuing officer not to visit
an electoral visitor voter or provide that a regulation may be made,
in consultation with the ECQ, to declare that all electors in the byelection or electors of a stated class are to vote in the by-election by
way of postal vote; and
• providing the ECQ with the ability to issue directions in relation to
the display/distribution of how-to-vote cards in or near polling
booths or the number and movement of scrutineers at a polling
booth at a by-election, with an offence applying to persons who
contravene such directions.
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Local Government
Electoral Act 2011
Part 9B

Extends amendments that facilitate holding of a local government byelection or fresh election in a way that minimises serious risks to the
health and safety of persons caused by the COVID-19 emergency. The
amendments align, where appropriate, with the temporary provisions
in the Electoral Act which facilitate the holding of State by-elections
during the COVID-19 emergency.
The measures ensure the Government and the ECQ can intervene, as
necessary, to mitigate the spread of COVID-19 in the community in the
lead up to, and during, any future by-elections or fresh elections,
including by:
• allowing a different time/day for compiling voters' rolls, calling for
the nomination of candidates and applying for postal votes;
• enabling a returning officer to adjourn a poll to a day not more than
2 months after the original polling day;
• enabling the Minister, in consultation with the ECQ, to postpone a
poll for more than 2 months after the original polling day;
• enabling the Minister to direct that a poll be conducted by
postal ballot;
• allowing the ECQ to declare that a stated class of electors may cast
a postal vote without application;
• providing the ECQ with greater flexibility around electronically
assisted voting and electoral visitor voting; and
• providing the ECQ with the ability to issue directions in relation to
the display/distribution of how-to-vote cards or other election
material at polling booths, the movement of scrutineers/candidates
at particular places and scrutineer numbers, with an offence
applying to persons who contravene such directions.

City of Brisbane Act 2010
Chapter 7, Part 5B
Local Government
Act 2009
Chapter 7, Part 5B

Continues to provide flexibility in filling the vacant office of a councillor,
if required, to account for a delay in holding a by-election or fresh
election because of the COVID-19 emergency by:
• enabling the Minister to give a direction to a local government about
whether or not a vacant office must be filled and to extend the
statutory period within which the local government must fill the
vacant office, if satisfied it is in the public interest to give the
direction; and
• providing that a regulation may make provision about a matter
regarding local government elections affected by the COVID-19
emergency, if the City of Brisbane Act 2010 or the Local Government
Act 2009 does not make provision or sufficient provision about
the matter.
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City of Brisbane
Regulation 2012
Chapter 8, Part 2A
Local Government
Regulation 2012
Chapter 8, Part 2,
Division 4

Provides continued flexibility, where required, for local government
and committee meetings to be held in a way that minimises serious
risks to the health and safety of persons caused by the COVID-19
emergency. In particular, the extension will continue to allow:
• local government and committee meetings to be held by audio or
audio-visual link;
• people to participate in meetings by audio or audio-visual link; and
• meetings to be closed to the public for health and safety reasons
associated with COVID-19.
Also extends amendments that require real-time public viewing or
listening of meetings where audio or audio-visual link is used.
No regular meeting requirements under the regulations are disapplied
by the amendments.

Local Government
(COVID-19 ER)
Regulation 2020

Continues amendments to provisions in the Local Government Act
2009 about the investigation of councillor conduct and whether an
offence has been committed against a 'conduct provision' of the Act.
The extension will continue to allow an investigator from the Office of
the Independent Assessor to require a person to answer questions by:
• attending via audio or audio-visual link; or
• providing answers to the questions by email or other
electronic means.

Economic Development
(COVID-19 Emergency
Response) Regulation
2020

Continues the following measures:
• modified requirements under the Economic Development Act 2012
to provide alternative ways to notify the public of Priority
Development Area development applications and amendment
applications; and
• modified requirements for public access to registers by allowing for
documents to be inspected and purchased at an agreed time and
place, in addition to access during office hours on business days and
electronic access via the department's website.

Planning (COVID-19 ER)
Regulation 2020
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Continues to grant relief from the statutory requirements under the
Planning Act 2016 by allowing planning authorities to give a person a
copy of a document, rather than keeping the document physically
available for inspection to ensure planning and development
assessment documents and information remains publicly accessible,
despite any health and safety restrictions in place.
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Department of Seniors, Disability Services and ATSI Partnerships
Family Responsibilities
Commission (COVID-19
Emergency Response)
Regulation 2020

Facilitates the continued operation of the Family Responsibilities
Commission and the Family Responsibilities Board during the
COVID-19 emergency by:
• allowing conferences to be conducted and lawfully binding
decisions made by the Family Responsibilities Commissioner (or
Deputy Commissioner) and one Local Commissioner for the relevant
community; and
• enabling the Family Responsibilities Board to meet using
communication technology, removing the requirement for the
Family Responsibilities Board to meet in person at least once a year.

Queensland Corrective Services
Corrective Services Act
2006
Part 15A

Continues measures to assist Queensland's adult correctional
environment to continue to operate safely and effectively in the
COVID-19 emergency by:
• expanding the chief executive's power to declare an emergency in
relation to a prison under section 268 of the Act to cover all
corrective services facilities, including the Helana Jones Centre and
work camps; and
• extend the duration of acting appointments for prescribed Parole
Board Queensland positions under section 228 of the Act from
3 months to one year.

Corrective Services
(COVID-19 Emergency
Response) Regulation
2020

Allows the following measures to continue:
• extending the length of time a declaration of emergency can be
made under section 268 of the Corrective Services Act 2006, from
three days to 90 days;
• additional entry procedures for corrective services facilities when a
declaration of emergency under section 268 is in force;
• clarifications on the ability for offenders subject to relevant orders
and managed in the community to be supervised by Queensland
Corrective Services officers remotely; and
• amendments to the Parole Board Queensland meeting quorum
requirements under section 234 of the Corrective Services Act,
clarifying that all parole matters can be heard by a quorum of three
members, with the exception of prescribed prisoner parole
applications which require a quorum of five members.
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Queensland Health
Public Health Act 2005
Chapter 8,
Parts 7A, 7AA, 7B

Extends amendments to the Public Health Act to:
• increase powers for emergency officers and the CHO to limit, or
respond to, the spread of COVID-19 in Queensland, including by
issuing directions to require physical distancing, restrict movement
and gatherings, require persons to quarantine or self-isolate and
implement other containment measures;
• authorise the sharing of confidential information for contact tracing;
• encourage compliance with quarantine requirements, border
restrictions and other public health directions by providing
appropriate penalties for contraventions;
• increase the period for which a regulation may extend a declared
public health emergency from seven to 90 days; and
• enable fees to be charged for costs associated with the mandatory
quarantine of persons in government-provided accommodation.

Mental Health Act 2016
Sections 800H, 800I,
800K-P
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Extends amendments to the Mental Health Act allowing the chief
psychiatrist to approve absences from an authorised mental health
service if satisfied the absence is necessary to comply with a detention
order, quarantine notice or public health direction under the Public
Health Act, and does not result in unacceptable risks to the person's
safety and welfare, and the safety of the community. Other minor
amendments were made to recognise any such approved leave for
other purposes.
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Appendix E – COVID-19 measures not extended by the Bill
department)

(by administering

Department of Resources
Explosives Legislation
(COVID-19 Emergency
Response) Regulation
2020

Provides short-term relief and flexibility for certain licence-holders
and the resource exploration industry. These measures will expire on
30 September 2021.

Queensland Corrective Services
Corrective Services Act
2006
Section 351D

Modifies section 272 of the Act to remove doubt that the chief
executive may direct corrective service officers to perform duties
under the Act at the corrective services facility administered by an
engaged service provider. This measure will expire on assent of
the Bill.

Queensland Health
Mental Health Act 2016 Allows a declaration of a mental health service to be made on the
Section 800J
Queensland Health website instead of in the government gazette.
Health Legislation
(COVID-19 Emergency
Response) Regulation
2020

Extends time periods for applying for and deciding matters related to
licences under the Food Act 2006 and Pest Management Act 2001.

Economics and Governance Committee

97

Statement of Reservation
NON-GOVERNMENT STATEMENT OF RESERVATION
The LNP Members of the EGC supported passing this legislation in the interest of
giving the Government the necessary powers to deal with any upcoming emergency
situation caused by a further Covid-19 outbreak in Queensland. However, the nongovernment members of the EGC did so with strong concerns and reservations about
the implications of the ad hoc lockdowns of the Queensland public and the crippling
effect these ad hoc lockdowns have on the small and family business communities of
Queensland.
In particular, as the tourism sector is suffering exponentially by the closure of borders,
it is imperative that any further closures of State borders and community lockdowns be
based on substantial and verifiable outbreak threats rather than the current random
advice provided through political narrative. Astrategy needs to be developed and
announced to the wider Queensland community that identifies risk exposure and
quantifies the measures necessary to address different levels of risk exposure. The
Queensland community is constantly confused by the use of these extraordinary
powers on some sectors of the community while other sectors, particularly sport and
entertainment and construction workers enjoy greater freedom and flexibility.
18 months into the pandemic, other countries such as Britain, which the Director
General of Health alluded to in his explanations to the committee, are coming out of
lockdown conditions because of the greater take-up of vaccinations in that country. It
is our understanding that AstraZeneca has been widely used in Britain, yet our Chief
Health Officer has recommended only a small range of age groups are to avail
themselves of AstraZeneca. There is confusion and reluctance to take up AstraZeneca
vaccine because of warnings about blood clots and the Pfizer vaccine has been
limited in its distribution to Australia because of other countries more desperate need
for that vaccine because of their high death rates due to Covid-19. Our death rate is
relatively low thanks to the Federal Government shutting our international borders
quickly as did New Zealand. Howev.er, the economic pain is biting severely in
communities all over Queensland and these extended powers need to be exercised
with more caution and more adherence to a government strategy clearly outlined to
the Queensland community as to when, where and why these lockdowns and other
remedial actions need to be put in place;
The Non-government members of the EGC feel the opportunity was lost in the
legislation to identify fiscal support packages for small and family businesses and
industry that would have added to the range of measures required to sustajn the
Queensland economy on the occasion of further outbreaks of Covid-19 requiring
stringent remedial action as allowed by these extraordinary, legislated powers. Other
states have expended more direct financial support for business and industry than
Queensland in their Covid-19 responses and this legislation extension and expansion
would have provided the ideal opportunity fbr Queensland to catch up to the other
States on economic support.

Politics has no place in pandemics and a clear and defined pathway to deal with what
we all recognise is a serious public health crisis is essential to take this great State
forward.
Unfortunately, with the limited State Government support for small and family
businesses, many of these businesses won't be there to take this great State forward
much longer.
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