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Abbreviations 

All Acts are Queensland Acts unless otherwise specified.  
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APRA Australian Prudential Regulation Authority 
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Superannuation Deed Superannuation (State Public Sector) Deed 1990 

TPD Total and Permanent Disability 

Treasurer Treasurer and Minister for Investment 
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Chair’s foreword 

This report presents a summary of the Economics and Governance Committee’s examination of the 
Superannuation (State Public Sector) (Scheme Administration) Amendment Bill 2021. 

The committee’s task was to consider the policy to be achieved by the legislation and the application 
of fundamental legislative principles – that is, to consider whether the Bill has sufficient regard to the 
rights and liberties of individuals, and to the institution of Parliament. The committee also examined 
the Bill for compatibility with human rights, in accordance with the Human Rights Act 2019.  

On behalf of the committee, I thank those organisations that made written submissions on the Bill.  
I also thank Queensland Treasury and our Parliamentary Service staff for their assistance. 

I commend this report to the House. 

 

 
 

Linus Power MP 

Chair 
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Recommendation 

Recommendation 1 2 

The committee recommends the Superannuation (State Public Sector) (Scheme Administration) 
Amendment Bill 2021 be passed. 
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1 Introduction 

1.1 Role of the committee 

The Economics and Governance Committee (committee) is a portfolio committee of the Legislative 
Assembly which commenced on 26 November 2020 under the Parliament of Queensland Act 2001 
(PoQA) and Standing Rules and Orders of the Legislative Assembly.1 

The committee’s primary areas of responsibility are:  

• Premier and Cabinet and Olympic and Paralympic Games 

• Treasury, Trade and Investment 

• Tourism, Innovation and Sport. 

The committee is responsible for examining each bill in its portfolio areas to consider the policy to be 
given effect by the legislation, the application of fundamental legislative principles (FLPs), and the 
compatibility of the legislation with the Human Rights Act 2019 (HRA).2 

1.2 Inquiry process 

On 1 September 2021, the Superannuation (State Public Sector) (Scheme Administration) Bill 2021 (Bill) 
was introduced into the Legislative Assembly by the Hon Cameron Dick MP, Treasurer and Minister for 
Investment3 (Treasurer), and referred to the committee for examination.4 The committee was required 
to report to the Legislative Assembly on the Bill by 15 October 2021.  

During its examination of the Bill, the committee: 

• invited written submissions on the Bill from the public, identified stakeholders and email 
subscribers,5 and received 9 submissions and one supplementary submission (a list of submitters 
is provided at Appendix A) 

• received a written briefing on the Bill from Queensland Treasury (Treasury), prior to a public 
briefing from departmental officials on 13 September 2021 (a list of officials who appeared at the 
briefing is provided at Appendix B)  

• requested and received written advice from Treasury in response to issues raised in submissions 
and other matters. 

The committee also considered holding a public hearing on the Bill and invited stakeholders to express 
their interest in participating, but ultimately determined not to proceed with the hearing, given 
respondents indicated they were generally satisfied that relevant matters had been canvassed in 
written submissions.   

The submissions, written advice from the department and transcript of the public briefing are available 
on the committee’s webpage.6 

                                                           
1  Parliament of Queensland Act 2001 (PoQA), s 88; Standing Rules and Orders of the Legislative Assembly, SO 194. 
2  PoQA, s 93; Human Rights Act 2019 (HRA), s 39. 
3  On 7 October 2021, the Treasurer and Minister for Investment (Treasurer) was also assigned responsibility 

for the Trade portfolio. See Administrative Arrangements Order (No. 2) 2021.  
4  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, pp 2342-2343. 
5  The committee issued its call for submissions on 6 September 2021 and required submissions to be provided 

by 5pm on Wednesday 15 September 2021. To publicise the inquiry and call for submissions, the committee 
contacted over 1,200 email subscribers and approximately 90 identified stakeholder organisations and 
individuals, as well as publishing inquiry information on its website and in social media posts. 

6  https://www.parliament.qld.gov.au/work-of-committees/committees/EGC  

https://www.parliament.qld.gov.au/work-of-committees/committees/EGC
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1.3 Policy objectives of the Bill 

According to the explanatory notes, the objectives of the Bill are to: 

• support the merger of QSuper and Sunsuper by retiring the board of QSuper as trustee of QSuper 
and moving the trust deed for QSuper out of legislation 

• ensure the merged superannuation entity continues to be based in Queensland 

• maintain public sector employees’ defined benefit protections within legislation 

• retain a statutory framework for state public sector employees’ superannuation 
contribution arrangements.7 

1.4 Government consultation on the Bill 

Treasury advised that QSuper and Sunsuper have been consulted on the proposed legislation,8 and the 
explanatory notes report that Treasury has engaged with QSuper on an ongoing basis ‘to ensure the 
contents of the Bill align with the proposed merger and address the funds’ compliance and tax risks’.9 

QSuper and Sunsuper have indicated that they are supportive of the Bill being passed in its 
current form.10 

During the public briefing on the Bill, the Under Treasurer also advised in respect of the proposed board 
arrangements of the merged entity: 

There is a merger of two well-respected boards with very credentialed and high-performing trustees and/or 
directors and any arrangements around the combined board would be to the satisfaction of APRA.  
I understand that those consultations have taken place.11 

1.5 Should the Bill be passed? 

Standing Order 132(1) requires the committee to determine whether or not to recommend that the Bill 
be passed. 

Recommendation 1 

The committee recommends the Superannuation (State Public Sector) (Scheme Administration) 
Amendment Bill 2021 be passed.  

 

  

                                                           
7  Explanatory notes, p 1. See also QSuper and Sunsuper, submission 3, p 5.  
8  Queensland Treasury (Treasury), correspondence dated 13 September 2021, p 3.  
9  Explanatory notes, p 4. 
10  Submission 3, p 5. 
11  Leon Allen, Under Treasurer, Treasury, public briefing transcript, Brisbane, 13 September 2021, p 2.  
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2 Background to the Bill 

2.1 The superannuation industry landscape 

Since its establishment 30 years ago, our national compulsory superannuation system has provided an 
important mechanism for Australians to save for their requirement, improving the standard of living of 
millions of people who otherwise would be forced to rely on the age pension.  

The system is underpinned by a significant superannuation industry that has developed to manage our 
superannuation assets, which as of March 2021 had grown to $3.1 trillion annually.12 Currently in 
Australia, there are over 150 different Australian Prudential Regulation Authority (APRA) regulated 
superannuation funds.13  

The industry has undergone a period of consolidation and rationalisation in recent years. Over the 
7 years to 2020, for example, the asset pool managed by APRA-regulated funds more than doubled, 
from $0.96 trillion in June 2013 to $2.0 trillion in December 2019, whilst the number of APRA-regulated 
funds14 declined by one-third, from 279 to 185 over the same period.15 

This ‘accelerated’ consolidation activity has continued since that time,16 with APRA further encouraging 
such developments,17 particularly amid the COVID-19 pandemic’s impacts on fund flows and liquidity, 
including through market shocks, declining member contributions, and withdrawals of benefits under 
the early release scheme.18 In a speech in May 2021, APRA Deputy Chair Helen Rowell noted: 

APRA has been pushing hard for several years for more fund mergers. This isn’t simply about weeding out 
persistent underperformers, or making the sector easier to navigate for members – although both are 
important. It’s also about scale. All things being equal, the evidence suggests that larger funds are better 
placed to deliver stronger investment performance and lower fees.19 

The Productivity Commission, in its 2018 inquiry report Superannuation: Assessing Efficiency and 
Competitiveness, also pointed to ‘compelling’ evidence of the economies of scale to be gained through 
the larger fund size associated with mergers, including reporting: 

• a positive relationship between fund size and net returns for profit-to-member funds (also called 
not-for-profit funds),20 with larger funds appearing to ‘make better investment decisions within 
asset classes’ 

• reduced administrative costs, with associated gains in system savings (accruing from increases in 
scale) totalling an estimated $4.5 billion between 2004 and 2017.21 

                                                           
12  Association of Superannuation Funds of Australia, Superannuation Statistics, May 2001, 

https://www.superannuation.asn.au/ArticleDocuments/402/2105%20-%20Super%20stats.pdf.aspx?Embed=Y 
13  Treasury, correspondence dated 13 September 2021, p 3.  
14  Excluding those with less than 5 members (who were not included in the statistics).  
15  APRA, ‘Myths and misconceptions should be no barrier to super consolidation’, APRA Insights, Issue 2, 2020, 

https://www.apra.gov.au/myths-and-misconceptions-should-be-no-barrier-to-super-consolidation 
16  At the public briefing on 13 September 2021, the Under Treasurer noted that ‘there has been a period of significant 

consolidation which has accelerated of late’. See public briefing transcript, Brisbane, 13 September 2021, p 3.  
17  Treasury, correspondence dated 13 September 2021, p 3.  
18  APRA, ‘Myths and misconceptions should be no barrier to super consolidation’, APRA Insights, Issue 2, 2020, 

https://www.apra.gov.au/myths-and-misconceptions-should-be-no-barrier-to-super-consolidation 
19  Helen Rosewell, Deputy Chair, APRA, Speech to the Australian Institute of Superannuation Trustees, 19 May 2021, 

https://www.apra.gov.au/news-and-publications/apra-deputy-chair-helen-rowell-speech-to-aist-conference-of-major 
20  Profit-to-member funds, also sometimes called not-for-profit funds, return any profits back to members 

rather than paying shareholders. Members pay fees and costs, but they are designed to cover only the costs 
of running the fund (eg investment costs, compliance costs, administration, ICT and infrastructure etc). 

21  Australian Government, Productivity Commission, Superannuation: Assessing Efficiency and 
Competitiveness, Productivity Commission Inquiry Report No. 91, December 2018, p 361. 
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By 2025, the top 15 funds are expected to hold approximately 70% of the market share, up from 63% 
currently.22 Some examples of recently announced and/or finalised fund mergers include: 

• the merger of First State Super, VicSuper and WA Super, to form Aware Super 

• the merger of Tasplan and MTAA, now known as Spirit Super 

• LGIAsuper and Energy Super 

• Cbus and Media Super.23 

In considering any merger, superannuation entities have a legislative obligation to act in the best 
interests of their beneficiaries (members), and may proceed with a merger only if satisfied, following a 
due diligence process, that it is in their members’ best financial interests.24 

2.2 QSuper and Sunsuper 

QSuper is the default fund for Queensland’s public sector employees. First established in 1913 as the Public 
Service Superannuation Fund, QSuper and its predecessors have been providing retirement benefits to 
the state’s public sector workers for over a century.25 Since 2017, QSuper has been open to 
all Australians.26 

Sunsuper was established in 1987 as a fund open to all Australians and has quickly grown to become a 
leading multi-industry fund.27 

Both funds are award-winning Queensland-based funds that operate on a profit-for-member basis, with 
any profits returned to members rather than to paying shareholders.28 

2.3 The proposed merger 

In March 2020, following a period of high-level discussions and business assessment, QSuper and 
Sunsuper signed a Memorandum of Understanding to enter into a period of exclusive due diligence to 
explore a merger of their 2 funds.29 

A year later, having concluded this due diligence process, the funds announced on 15 March 2021 that 
they had signed a Heads of Agreement to ‘merge and create a $200 billion superannuation fund, 
servicing two million members and open to all Australians’.30 The union of the significant membership 
and administered funds balances of QSuper and Sunsuper (see figure 1 over page), as part of what is 

                                                           
22  QSuper and Sunsuper, submission 3, p 2. 
23  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, p 2342; Leon Allen, Under 

Treasurer, Treasury, public briefing transcript, Brisbane, 13 September 2021, p 3. 
24  See Superannuation Industry (Supervision) Act 1992 (Cth), s 52, which sets out ‘general covenants’ which apply 

to registered superannuation entities. This includes covenants which require the entity’s trustees to:  
a) ‘act honestly in all matters concerning the entity’; b) ‘exercise, in relation to all matters affecting the entity, 
the same degree of care, skill and diligence as a prudent superannuation trustee would exercise in relation to 
an entity of which it is trustee and on behalf of the beneficiaries of which it makes investments’; and c) ‘perform 
the trustee’s duties and exercise the trustee’s powers in the best financial interests of the beneficiaries’. 

25  QSuper, Our Story, webpage, https://qsuper.qld.gov.au/about/who-we-are; Leon Allen, Under Treasurer, 
Treasury, public briefing transcript, Brisbane, 13 September 2021, pp 1-2; QSuper and Sunsuper, submission 3, p 3.  

26  Leon Allen, Under Treasurer, Treasury, public briefing transcript, Brisbane, 13 September 2021, pp 1-2.  
27  Leon Allen, Under Treasurer, Treasury, public briefing transcript, Brisbane, 13 September 2021, pp 1-2; QSuper 

and Sunsuper, submission 3, p 3. 
28  QSuper and Sunsuper, submission 3, p 3.  
29  QSuper and Sunsuper, submission 3, p 3. 
30  Sunsuper, ‘QSuper and Sunsuper announce Heads of Agreement’, media release, 15 March 2021, 

https://www.Sunsuper.com.au/newsroom/qsuper-and-Sunsuper-announce-heads-of-agreement 
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described by the funds as ‘the most significant merger in Australia’s superannuation history’, is expected 
to create the second largest superannuation fund in Australia.31  

 Figure 1: Merged fund attributes 

 
Source: QSuper and Sunsuper, submission 3, p 4. 

As QSuper is established under the Superannuation (State Public Sector) Act 1990 (Superannuation Act), 
which provides for the governance arrangements for the QSuper Board and QSuper fund, amendments 
to the legislation are required to enable the merger to proceed. 

Treasury advised that although the decision to merge is ‘one for the boards of each fund, not for the 
Queensland Government’,32 the Queensland Government's agreement to facilitate the necessary 
amendments to the Superannuation Act was subject to the following 6 conditions being met: 

• the merger is in the best interest of members;  

• appropriate governance and protections to preserve member benefits and manage the Government’s 
liabilities in relation to the defined benefit scheme;  

• continued representation of the Queensland Government as an employer sponsor of the merged 
fund’s board;  

• continued delivery of certain administration functions for the Government;  

• continued delivery of community service activities, particularly those supporting Queenslanders facing 
challenges accessing their superannuation; and  

• consultation and satisfactory outcomes with relevant stakeholders.33 

Although some of these matters are being addressed through negotiated agreement with the 2 funds, 
the Bill includes a series of amendments intended to ensure the necessary changes occur within the 
scope of a supportive legislative framework, while also requiring the merged entity to continue to base 
its operations in Queensland.34  

Accordingly, in addition to including provisions to support the establishment of the new board of the 
merged entity and its corporate structure and operations,35 the Bill contains amendments aimed at 
                                                           
31  QSuper and Sunsuper, submission 3, pp 1, 3.  
32  Treasury, correspondence dated 13 September 2021, p 1. 
33  Treasury, correspondence dated 13 September 2021, p 1. 
34  The explanatory notes acknowledge that some of the Bill’s objectives could also be achieved through 

negotiation and agreement with the trustee, but state that ‘legislation provides the greatest protection for 
employees’ entitlements’. See explanatory notes, pp 2-3. 

35  At the public briefing on the Bill, the Under Treasurer advised that in recognition of the government’s status as the 
fund’s largest single employer sponsor, ‘the government will have representatives on a panel responsible for 
nominating independent and employer directors’. See public briefing transcript, Brisbane, 13 September 2021, p 1. 

~sat 30 June 2021 QSuper Sunsuper Merged Fund 
t ......................................................................................................................... - ...................................................... ........ _. ....... .. ...... - .... . 

Total Members 

Funds Under 
Administration 

Average Account 
balance 

Geographic 
Distribution 
(Members based in 
QLD) 

620,587 

$134bn I\ 

$215.9k 

91% 

2 mill ion+ 
members 

1,383,228 

$90bn $224bn 

$65.3k $111.9k 

64% 73% 

··························································································································-······························································-························································ 
" Includes the defined benefit assets held in the Queensland Government employer fund. 
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safeguarding the contribution arrangements for Queensland Government employees and preserving 
the existing entitlements and benefits of QSuper members, including defined benefit members.36  

Treasury has also emphasised that the government’s legislative guarantee to fund defined benefit 
entitlements ‘will continue to be enshrined in legislation’.37 

QSuper and Sunsuper, on their part, have stated that: 

• there will be ‘no change to the benefit design for existing defined benefit members or the manner 
in which defined benefit assets are invested by the merged fund trustee as a result of the 
proposed merger’38 

• they intend to deliver fee reductions as a result of anticipated operating cost benefits and 
material efficiencies, and expect to be able to offer ‘new product and service opportunities which 
will be in the best financial interest of our members’39 

• they are committed to providing employment security for existing workforces, with all staff below 
senior management having been assured of their ongoing employment for at least 2 years.40 

Additionally, in terms of member insurance arrangements and associated insurance offerings and 
insurers (which are not part of the superannuation scheme and therefore are not addressed by the Bill), 
QSuper and Sunsuper have submitted: 

The committee may be aware of amendments made to legislation by the Federal Government as part of 
their Putting Members’ Interests First package of reforms. These changes require that transferring 
members (in this instance, Sunsuper members only) who have a balance of less than $6,000 at the merger 
date who have not opted into insurance cover, must have their default insurance cover cancelled. Sunsuper 
will be writing to these members to advise that the cover will be cancelled, to give these members the 
opportunity to opt-in and therefore retain their cover.  

We confirm that all other members will retain their current insurance arrangements at merger date, 
ensuring that these members will not be worse off as a result of the merger. In particular, all QSuper 
members will retain their current insurance including the current lump sum TPD product and QInsure will 
remain the insurer for the members of the Government Division. QInsure is experienced at providing cover 
to QSuper members in higher risk employment categories such as police and emergency services, 
correctional officers, and nurses.41 

The Treasurer, on introducing the proposed legislation, advised that he was satisfied the Bill would support 
a merger that would be ‘good for members’ and ‘good for Queensland’.42  

The Under Treasurer, while acknowledging the importance of retaining a competitive superannuation 
landscape to provide ‘the benefit of choice’, also commented broadly on the theorised benefits of the 
proposed merger:  

In this case, there is no doubt that economies of scale are a big driver behind the realisation of those 
benefits, where administration costs are spread over a larger number of members and therefore bring the 
unit price down for each individual member. There is also a larger pool of capital that can be invested. 
Those investment opportunities are obviously more diverse and open for a larger fund than they are for 
smaller funds. That allows them to invest into different asset classes … 

There are operating benefits. We mentioned IT in our opening remarks and the extent to which you can 
maximise the benefit of the information technology spend. That then gets spread over a larger group of 

                                                           
36  Treasury, correspondence dated 13 September 2021, pp 1-2.  
37  Treasury, correspondence dated 13 September 2021, p 3.  
38  Submission 3, p 6.  
39  Submission 3, p 4.  
40  Submission 3, p 6.  
41  Submission 3 (supplementary), p 2.  
42  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, p 2342. 
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members—enhanced member services and products that go with a larger fund and the bandwidth it has 
to develop those products and offer member services. More balanced fund demographics improves liability 
management so you do not have a concentration of liabilities in one area. You have more membership so 
you have a greater spread of demographics. That is a very significant part of liability management for funds.  

The extent to which we have a fund now with a significant national footprint means there are greater 
opportunities for growth. With that growth comes the benefit of scale as well.43 

The Under Treasurer also emphasised, however, that the Bill is effectively ‘enabling legislation’ and will 
not effect the merger in and of itself:  

We should acknowledge that this is still a proposal. The boards have not formally decided on the merger 
occurring. That is ultimately a decision that is facilitated by this legislation. The government is providing the 
basis upon which—if the trustees are of a mind and they think it is in the members’ best interests and that 
is agreed to by the regulator—a merger takes place.44 

2.4 Overall submitter views 

All of the stakeholders who made submissions to the inquiry expressed their support for the Bill or 
particular amendments.45 

The Australian Institute of Superannuation Trustees (AIST), as the industry association representing both 
QSuper and Sunsuper, sought to highlight the funds’ status as 2 of Australia’s leading superannuation 
funds.46 In endorsing the measures contained in the Bill, the AIST submitted that it believes ‘the merged 
entity will continue to build on this legacy’, benefitting Queensland superannuants.47 

The Chamber of Commerce and Industry Queensland (CCIQ) also welcomed the Bill’s facilitation of the 
proposed merger, submitting that it ‘will create a dynamic, innovative, and highly competitive financial 
entity, headquartered in Brisbane, that will drive better superannuation outcomes for members and 
seek to make superannuation easier to manage for business’.48  

Acknowledging the ‘significant consolidation underway in the superannuation industry’ and the strong 
track records of the 2 funds, the CCIQ stated: 

If the benefits of size and scale can be brought to life for Sunsuper and QSuper members as a result of the 
merger it will lead to lower fees and larger retirement balances for members...  

… providing Queensland retirees with a greater standard of living in their retirement – with more income 
to spend in local economies which drives economic activity.49 

The Queensland Council of Unions (QCU) and Queensland Nurses and Midwives’ Union (QNMU), in 
affirming their support for the Bill’s passage, acknowledged the ‘detailed work’ undertaken as part of the 
‘rigorous due diligence process’ conducted for the merger.50  In addition to welcoming the cited benefits 

                                                           
43  Leon Allen, Under Treasurer, Treasury, public briefing transcript, Brisbane, 13 September 2021, p 3. 
44  Leon Allen, Under Treasurer, Treasury, public briefing transcript, Brisbane, 13 September 2021, p 4. 
45  The LGIA Super submission expressed support specifically in relation to the Bill’s amendment to extend the 

timeframe for independent review of the default fund arrangements for state and local government 
employees from 5 years to 10 years. (See Bill, cl 34, amending and renumbering s 15J of the Superannuation 
(State Public Sector) (Scheme Administration) Act 1990 (Superannuation Act) as s 34). 

46  Submission 4, p 1.  
47  Submission 4, pp 1-2.  
48  Submission 1, p 1.  
49  Submission 1, pp 1-2.  
50  Queensland Nurses and Midwives’ Union (QNMU), submission 2, p 2; Queensland Council of Unions (QCU), 

submission 7, p 4.  
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of the merger, the 2 unions acknowledged the importance of the merger in mitigating the risk that one or 
both funds would merge with a fund outside of Queensland,51 with the QCU stating in this regard:   

Given the APRA policy on mergers, and the level of merger activity in the superannuation industry, it is 
highly likely that if this merger were to not proceed, other merger partners would be found by either 
Sunsuper or QSuper. Almost inevitably, other merger partners would be located outside Queensland which 
would result in significant missed opportunities for the State.52 

The QNMU and Australian Workers’ Union Queensland Branch (AWU) also commented on the 
importance of the merged entity’s continued status as a fund run as profit-for members and not for 
shareholders.53 The AWU submitted that retention of the ‘profit-for member ethos is essential for 
ensuring superannuation funds act in the best financial interests of their members rather than 
shareholders’,54 with the QMNU also considering it to be ‘integral in ensuring workers, including nurses 
and midwives, have an adequate super that enables a dignified and secure retirement’.55  

These expressions of support aside, both the Queensland Police Union of Employees (QPU) and Maurice 
Blackburn Pty Limited (Maurice Blackburn) raised concerns about a particular insurance product offered 
by Sunsuper. While not associated with the proposed structure of the merged fund and therefore not a 
consideration of the Bill, the concern was raised within the context of the ensuring the merger 
arrangements are consistent with the guiding principle of the merger, being to ensure that that it is in the 
best interests of the funds’ members.   

These stakeholders submitted that they remained concerned about the current Total and Permanent 
Disability (TPD) insurance offering from Sunsuper, known as TPD Assist, which the QPU described as being 
‘at odds with many traditional insurance products contained within super funds’56 and often leading to ‘a 
protracted and difficult process for those members concerned’.57 Maurice Blackburn explained:  

Rather than receive a lump sum, SunSuper members are instead paid their benefit in five instalments over 
six years. That means every year the member must reapply and re-prove they are totally and permanently 
disabled. That means that ongoing medical assessments and compulsory rehab may be required by 
members each year.  

In our experience, the consequence of this approach is that it often puts unnecessary stress on the 
claimant’s mental health condition, while depriving them of the lump sum benefit that would relieve debt 
pressures as they seek to adjust to medical retirement.58 

Maurice Blackburn also noted that only ‘very narrow exceptions’ to TPD Assist’s ‘drip-feed’ payment 
model are offered, such that ‘even people with paraplegia and those who have lost an entire limb do 
not qualify for a lump sum’.59 Further: 

… the TPD Assist product contains a clause that excludes TPD eligibility for insured members whose ‘financial 
affairs are under the supervision of a third party (due to their medical conditions or incapacity).  

                                                           
51  QNMU, submission 2, p 2; QCU, submission 7, p 5.   
52  Submission 7, p 5.  
53  QNMU, submission 2, p 3; Australia Workers’ Union Queensland Branch (AWU), submission 9, p 2. 
54  Submission 9, p 2.  
55  Submission 2, p 3.  
56  Submission 8, pp 3-4. See also Maurice Blackburn Pty Limited (Maurice Blackburn), submission 6, p 2.  

Maurice Blackburn also stated: ‘This product is a significant deviation from the traditional insurance against Total 
and Permanent Disability (TPD)’.  

57  Submission 8, p 4.  
58  Submission 6, p 2.  
59  Submission 6, p 2.  
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That clause in effect allows AIA to collect full premiums from fund members who have their finances 
administered by the Public Trustee, while only providing death cover. We consider this clause to be unlawful for 
various reasons, not least of which because it unfairly impacts upon the most vulnerable in the community.60 

The QPU and Maurice Blackburn submitted that these concerns highlight the imperative of ensuring 
that merger outcomes are managed properly through continuing oversight of the merger process 
and action to ensure no member of the merged scheme would be worse off as a result of the merger.61 

QSuper and Sunsuper, in acknowledging the comments of these stakeholders, advised:  

Sunsuper’s Total and Permanent Disability award winning default insurance product, TPD Assist, was introduced 
from 1 July 2016 after 18 months of research and input from members, and in consultation with APRA. 

TPD Assist includes two key elements: 

• Early Intervention, which allows members to access the benefits of proactive occupational 
rehabilitation without lodging a claim; and 

• TPD Assist, which provides up to six (6) individual lump sum payments over a five (5) year period, in 
conjunction with proactive occupational rehabilitation and return to wellness programs. If a member returns 
to wellness and work prior to using their full insurance benefit, any unused insurance is then retained. 

The product aims to balance the need to assist members financially and emotionally when they need it 
most, as well as ensuring insurance premiums are sustainable and not eroding members retirements 
benefits. The product is the default insurance for Sunsuper members and members have the option to 
change to a lump sum style TPD benefit product.62 

The 2 funds affirmed their strong support for the Bill’s proposed amendments as appropriately 
facilitating the merger as per the terms of its agreement.63  

QSuper and Sunsuper submitted of the merger that ‘the combination of QSuper’s public sector heritage 
in Queensland and Sunsuper’s national employer base will create a diversified and resilient 
organisation … of world-class capability’.64 The funds asserted that they expected that the merged fund: 

• would have access to expanded investment opportunities and partnerships because of its scale, 
which, coupled with ‘trading and cost efficiencies’, would ‘assist in enhancing returns’65  

• would have a strengthened national footprint, with its Queensland headquarters supported by ‘a 
strong presence in all states and across more regions, beyond what would be the case as 
separate funds’66 

• would have ‘greater ability to build new and innovative services and products that will flow 
through to better member retirement outcomes’67 

• would have a more balanced membership demographic, contributing to greater long-term 
sustainability for the merged fund.68  

                                                           
60  Submission 6, p 2.  
61  QPU, submission 8, pp 3-4; submission 6, pp 2-3. 
62  Submission 3 (supplementary), pp 3-4. 
63  Submission 3, pp 1, 7. 
64  Submission 3, p 1. 
65  Ssubmission 3, p 4.  
66  Submission 3, p 5. 
67  Submission 3, p 4. 
68  Submission 3, p 4. 
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Treasury, in its response to submissions, acknowledged both stakeholders’ support for the Bill and the 
comments of the QPU and Maurice Blackburn in respect of TPD Assist. Treasury advised: 

The Queensland Government’s support for the merger is contingent on the merger being in members’ best 
interests, a duty also imposed on trustees under the Superannuation Industry (Supervision) Act 1993 
(Cwlth) (SIS Act). The funds have provided such assurances to the Government.69 

Further submitter comments on particular aspects of the Bill are examined in the relevant sections of 
the next chapter of this report, which examines the proposed amendments in detail.  

  

                                                           
69  Treasury, correspondence, 23 September 2021, p 1.  
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3 Examination of the Bill 

The Bill proposes to achieve its objectives by amending the Superannuation Act to: 

• retire the QSuper Board as trustee of QSuper and provide for the merged fund to be administered 
by a corporate trustee 

• provide for the repeal of the trust deed which provides for the administration of the 
superannuation scheme, to enable a new, non-statutory instrument to be established for the 
scheme, in keeping with the new status of the trustee as a proprietary company  

• insert provisions requiring the merged superannuation entity and its key personnel to be based 
in Queensland 

• insert provisions intended to maintain state public sector employees’ defined benefit protections 
within legislation  

• provide for the retention of a statutory framework for state public sector employees’ 
superannuation contribution arrangements.70 

In recognition of the complexity of the administration of superannuation, the Bill also includes an 
amendment to extend the current time period before which the merged fund’s ongoing status and 
arrangements as the default fund for Queensland Government employees is required to be reviewed, 
to up to 10 years after the funds merge.71 Further, the explanatory notes advise: 

Consequential amendments are made to the Right to Information Act 2009, City of Brisbane Act 2010, 
Governors (Salary and Pensions) Act 2003, Industrial Relations Act 2016, Judges (Pensions and Long Leave) 
Act 1957, Land Court Act 2000, Local Government Act 2009, Parliament of Queensland Act 2001, 
Superannuation (Public Employees Portability) Act 1985 and Statutory Instruments Act 1992 to reflect the 
changes made to the Superannuation Act.72 

In addition to these key merger-related amendments, lastly, the Bill includes a proposed ‘administrative 
change’ to the Public Officers Superannuation Benefits Recovery Act 1998 (Recovery Act) to enable the 
Minister to delegate to the chief executive of the administering department, the power to enter into 
agreements to recover superannuation amounts from a publicly funded superannuant convicted of a 
prescribed offence.73 

Each of these key amendments is examined in the sections of this chapter that follow. 

3.1 Retiring the QSuper Board and moving the trust deed out of legislation 

The QSuper Board is a statutory entity with 9 members.74 Its membership is made up of 4 trustees 
representing QSuper’s members, 4 trustees representing the Queensland Government as the main 
contributing employer, and an independent trustee, all of whom are appointed by the Treasurer.75  
The Board also has a chief executive officer (CEO).76 

While the QSuper Board is established under the Superannuation Act,77 the Act provides that the 
membership of the Board and appointment of its members (that is, the number of trustees and the 

                                                           
70  Explanatory notes, pp 1-2. 
71  Treasury, correspondence dated 13 September 2021, p 3.  
72  Explanatory notes, p 2.   
73  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, p 2343.  
74  Superannuation Act, s 5; Superannuation (State Public Sector) Regulation 2017, s 3; Treasury, correspondence 

dated 13 September 2021, p 1. 
75  Treasury, correspondence dated 13 September 2021, pp 1-2.  
76  Superannuation Act, s 6A.  
77  Superannuation Act, s 3. See also s 4, which provides that the Board’s function ‘is to administer the scheme’. 
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manner in which they are to be appointed by the Treasurer) are to be prescribed in regulation.78 
Additionally, the Act requires the scheme itself – ‘for the provision of superannuation, retirement, 
provident or other similar benefits payable from the fund’, including for ‘different categories of 
members’ – to be established by a deed which is subordinate legislation.79 

Accordingly, the membership and appointment process for the QSuper Board is set out in the 
Superannuation (State Public Sector) Regulation 2017,80 while the Superannuation (State Public Sector) 
Deed 1990 (Superannuation Deed) establishes the QSuper scheme and articulates its governing rules, 
including setting out the superannuation contributions and entitlements for the different categories of 
state public sector employees.81 

Sunsuper, as an independent industry fund, is governed by a corporate trustee which is an Australian 
proprietary limited company.82 The trustee has a board that also consists of 9 director members, 
comprising 3 trustees representing Sunsuper’s members, 3 trustees representing contributing 
members, and 3 independent directors. All trustees are appointed by the Sunsuper board.83  

The fund is similarly administered in accordance with a trust deed that sets out Sunsuper’s 
governing rules,84 but the trust deed is not legislation.85 

3.1.1 Board arrangements 

The boards of QSuper and Sunsuper have agreed that the merged fund should utilise Sunsuper’s existing 
corporate structure as its trustee, which would be renamed and reconstituted.86 Further, while the 
merged fund would continue to be administered under a trust deed, this deed would no longer be 
Queensland subordinate legislation.87 The explanatory notes advise that the conversion of the 
Superannuation Deed into a non-statutory instrument complements the proposed status of the new 
trustee of the merged entity ‘as a proprietary company under the Corporations Act 2001’ (Cth) 
(Corporations Act).88 

To enable these changes to occur, the Bill proposes to: 

• omit existing provisions of the Superannuation Act which establish the QSuper Board  

• provide for the establishment of the QSuper scheme by a trust deed that is not 
subordinate legislation.89  

While the QSuper Board is to be retired as the trustee of QSuper (to make way for the trustee of the 
new entity), transitional provisions ensure that it would continue to exist, albeit no longer as a statutory 
body but rather as proprietary company limited by shares under the Corporations Act (‘QSuper Board 
Pty Ltd’).90 Treasury indicated that the continued existence of the QSuper Board in this form is necessary 

                                                           
78  Section 5 of the Superannuation Act provides that the QSuper board ‘consists of the number of trustees 

prescribed under a regulation’, and that the trustees ‘are to be appointed by the Minister in the way 
prescribed under a regulation’. 

79  Superannuation Act, ss 12, 12A. 
80  Superannuation (State Public Sector) Regulation 2017, part 2, division 1 (‘Membership’). 
81  Treasury, correspondence dated 13 September 2021, pp 1-2; Explanatory notes, p 2.  
82  Treasury, correspondence, 27 September 2021, p 1. 
83  Treasury, correspondence dated 13 September 2021, p 2.  
84  Treasury, correspondence dated 13 September 2021, p 2.  
85  Treasury, correspondence, 27 September 2021, p 1. 
86  Treasury, correspondence dated 13 September 2021, p 2; Treasury, correspondence, 27 September 2021, p 1.  
87  Treasury, correspondence dated 13 September 2021, p 2.  
88  Explanatory notes, p 1.  
89  Explanatory notes, p 7. See Bill, cl 14 (omitting divisions 1 and 2 of part 3 of the Superannuation Act). 
90  Bill, cl 52 (proposed new ss 42-43 of Superannuation Act). 
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to enable it to manage any potential liabilities related to its time as trustee, ‘such as penalties incurred 
by the Board or any legal action against the Board or trustees which will not be transferred to the 
merged fund’.91 In addition, Treasury advised:  

This company will not be owned by or under the control of the State. Having a trustee continue in existence 
to manage potential residual run-off liabilities is standard practice where superannuation funds acquire a 
new trustee.92 

Under the proposed amendments, the members and CEO of the QSuper Board all ‘go out of office’ on 
the day the QSuper Board is registered as a proprietary company, with no compensation payable due 
to their loss of office.93 However, the Bill clarifies that: 

• the CEO and members’ are to retain their rights to any accrued benefits or entitlements 

• there is nothing in the relevant loss of office provisions that prevent a member or CEO of the 
Board ‘from becoming an office or employee of QSuper Board Pty Ltd’.94  

These loss of office provisions are considered further in sections 4.1.1.1 and 5.1.4 of this report, 
regarding the application of FLPs and human rights.  

Arrangements for the board of the merged entity’s trustee are not set out in the Bill, as the governance 
of the trustee – including the composition, method of nomination and appointment of the board – is to 
be established in a new constitution for the merged fund.95 However, Treasury has advised:  

The trustee’s board will consist of six trustees representing members, four trustees representing employers 
including the Queensland Government, and three independent trustees. Appointments will be made by the 
merged fund’s board, which will be a Corporations Act company.  

The initial board is proposed to have seven current QSuper trustees and six current Sunsuper directors.96 

The members of the initial trustee board, drawn from the existing boards of both organisations, were 
announced in March 2021.97 Current QSuper Chair Don Luke is to act as the Chair of the trustee board, 
while current Sunsuper CEO Bernard Reilly is to take on the role of CEO of the merged fund.98 

In terms of the planned arrangements for appointments, Treasury advised:  

The Government is the fund’s largest single employer sponsor. In recognition of this status, Government 
will have representatives on a panel responsible for nominating independent and employer directors. Two 
of the employer directors must be approved by the Treasurer before being considered for appointment by 
the Board. 99 

At the public briefing on the Bill, the Under Treasurer also stated of the new arrangements: 

… I think we are giving recognition to the fact that in Sunsuper there is a different process that goes with 
the nomination of their directors. What is being proposed is a new process to ensure that, given the 

                                                           
91  Treasury, correspondence dated 13 September 2021, p 2. 
92  Treasury, correspondence dated 13 September 2021, p 2. 
93  Bill, cl 52 (proposed new s 48 of the Superannuation Act).  
94  Bill, cl 52, (proposed new s 48(3),(4) of the Superannuation Act).  
95  Explanatory notes, p 6; Treasury, correspondence dated 13 September 2021, p 2. See also QSuper and 

Sunsuper, submission 3, p 5.  
96  Treasury, correspondence dated 13 September 2021, p 2.  
97  QSuper and Sunsuper, submission 3, p 6; Sunsuper, ‘QSuper and Sunsuper name Board and CEO for the 

future’, media release, 15 March 2021, https://www.Sunsuper.com.au/newsroom/qsuper-and-Sunsuper-
name-board-and-ceo-for-the-future 

98  Sunsuper, ‘QSuper and Sunsuper name Board and CEO for the future’, media release, 15 March 2021, 
https://www.Sunsuper.com.au/newsroom/qsuper-and-Sunsuper-name-board-and-ceo-for-the-future 

99  Treasury, correspondence dated 13 September 2021, p 2.  
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government is the major employer sponsor to the fund, there is an appropriate representation of 
government members.100 

3.1.2 Conversion of the trust deed to a non-statutory instrument 

In terms of the Superannuation Deed, which is to be repealed and converted to a non-statutory 
instrument,101 the Bill provides that the QSuper Board must prepare an instrument that restates the 
provisions of the Superannuation Deed, subject only to: 

• amendments necessary as a consequence to the deed being restated as provisions of an 
instrument that is not subordinate legislation (including to update references to the 
Superannuation Act, remove or add provisions to mirror changes to the Superannuation Act or a 
regulation, or enable the deed to be amended by the trustee) 

• amendments to correct a minor error or make another change that is not a change 
of substance.102 

The Bill also clarifies that any provision of the instrument that is inconsistent with these requirements 
‘is void to the extent of the inconsistency’.103 

The removal of the trust deed from legislation is considered further in section 3.3 of this report and in 
section 4.1.2.2, regarding the application of FLPs.  

3.1.3 Submitter comments 

While not addressing the Bill’s enabling amendments specifically, the QNMU, QCU and AWU all 
expressed their support for the proposed board arrangements for the trustee of the merged entity.104 
All three unions welcomed the retention of the mix of current QSuper and Sunsuper board members, 
which the QCU submitted would ‘continue to provide a balance between employee, employer, and 
independent representation’.105 In respect of the anticipated employee representation in particular, the 
QNMU submitted that it would ensure:  

… those union representatives who are trustee representatives on QSuper and Sunsuper boards will 
continue to have a voice for members/workers; a critical extension of the everyday advocacy role on behalf 
of members.106 

The QCU also sought to highlight the importance of employee representation on the new board, 
submitting that it ‘has been a decisive factor in the strong performance of both QSuper and Sunsuper, 
as well as a number of other superannuation funds, including industry superannuation funds’:107 

Employee representation with a strong member focus is a proven feature of high-performance funds. 
Indeed, worker representation on superannuation boards serves as a model for good governance across 
the corporate sector.108 

                                                           
100  Leon Allen, Under Treasurer, Treasury, public briefing transcript, Brisbane, 13 September 2021, p 3.  
101  Proposed replacement s 5 of the Superannuation Amendment Act (inserted by cl 12) provides that the scheme 

established under the Superannuation Act and repealed Superannuation Deed ‘is continued in existence… 
despite any change to the scheme’s name from time to time’. Proposed replacement s 6 clarifies that this 
continued existence takes the form of a trust deed to be established by the QSuper Board as a non-statutory 
deed (under proposed new s 54).  

102  Bill, cl 53 (proposed new s 54(1) of the Superannuation Act).  
103  Bill, cl 53 (proposed new s 54(2) of the Superannuation Act).   
104  QCU, submission 7, p 4; QNMU, submission 2, p 3; AWU, submission 9, p 1. 
105  Submission 7, p 4.  
106  Submission 2, p 3.  
107  Submission 7, p 4. 
108  Submission 7, p 4. 



 Superannuation (State Public Sector) (Scheme Administration) Amendment Bill 2021 

Economics and Governance Committee 15 

Further, the AWU, in expressing its support for the Bill, acknowledged that the AWU’s current 
representation on the Sunsuper Board would replicated within the board of the merged fund.109 

While not commenting specifically on the composition of merged board or its establishment, the CCIQ 
advocated for a continuing role for its organisation in the nomination of directors to the board: 

Working in close consultation with the current board, CCIQ selects and nominates three trustees to the 
Sunsuper Board. This commitment to skills based appointments is a key initiative of CCIQ. If the merger of 
Sunsuper and QSuper proceeds as intended, CCIQ looks forward to continuing to have a voice in nominating 
directors to the board of the merged fund on behalf of Queensland business.110 

The QCU, in the course of commending the Bill’s amendments, cited the particular provisions both to 
retire the QSuper Board and enable the scheme’s administration by a corporate trustee, and to provide 
for the scheme’s trust deed to be moved out of legislation.111 

3.2 Retaining the merged fund’s operations in Queensland 

QSuper and Sunsuper are both currently based in Queensland, and the Bill includes amendments 
intended to ensure this remains the case.    

Specifically, the Bill includes a requirement that the operations of the merged fund continue to be based 
in the state, and provides that this requirement is met if:  

• the trustee’s registered office and principal place of business under the Corporations Act is 
in Queensland 

• each of the following persons ordinarily reside in Queensland: 

o the trustee’s CEO 

o a majority of the trustee’s directors 

o a majority of the trustee’s key management personnel who are not the CEO or directors 

• the main office of the majority of the trustee’s business areas for the scheme operations is 
in Queensland.112 

In relation to the CEO, the Bill provides for a transition period, such that the requirement for the CEO to 
be ordinarily resident in Queensland will be delayed for up to 3 years.113 The explanatory notes advise 
that this 3-year period ‘is to provide for stable leadership during the transition to merged fund 
operations and … supports the making of the initial CEO appointment’.114 

The explanatory notes acknowledge that the merged entity’s ongoing location in Queensland could 
potentially have been achieved ‘through negotiation and agreement with the new trustee’.115 However, 
                                                           
109  The AWU noted that an AWU representative ‘currently serves as Director on the Sunsuper Board’ and that it 

if the merger proceeds, an AWU representative would also ‘serve on the proposed Board of Directors of the 
merged fund’. See Submission 9, p 1.  

110  Submission 1, p 1.  
111  Submission 7, p 5. 
112  Bill, cl 12 (proposed replacement s 8 of the Superannuation Act). However, the Bill provides that the trustee’s 

CEO does not have to reside in Queensland for 3 years after the commencement of the proposed 
Superannuation (State Public Sector) (Scheme Administration) Amendment Act, unless a regulation 
prescribes an earlier day:  Bill, cl 53 (proposed new s 62 of the Superannuation Act). The explanatory notes 
(p 12) advise that this period ‘is to provide for stable leadership during the transition to merged fund 
operations and the provision supports the making of the initial CEO appointment’. 

113  Bill, cl 53 (proposed new s 62 of the Superannuation Act). Proposed s 62 provides that the residence 
requirement for the trustee’s CEO does not apply after the trustee changeover until 3 years after the 
commencement, or an earlier day as prescribed by regulation. 

114  Treasury, correspondence dated 13 September 2021, p 2.  
115  Explanatory notes, p 3.  
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the notes advise that the government considered that surety in this regard could be ‘best achieved 
through legislation’ as it ‘establishes the requirements for fund location at a public level and ensures 
the merged fund is based in Queensland into the future’:116 

It is appropriate that legislation ensures the merged entity is based in Queensland due to the significance 
of the potential employment and economic benefits provided by a very large financial institution.117 

In introducing the Bill, the Treasurer also spoke to the benefits of ensuring the merged entity’s 
Queensland location, which he asserted would reinforce the state’s position as ‘as a preferred 
investment destination’, as well as anchoring ‘2,000 jobs in Queensland’ and presenting opportunities 
as the new fund grows ‘for new jobs for skilled professionals in investment, information technology and 
customer engagement’.118 

3.2.1 Submitter comments  

Some submitters, in expressing support for the Bill, identified the headquartering of the merged fund 
in Queensland, as safeguarded by the Bill’s location and residence requirements, as a significant 
potential benefit of the merger for the Queensland economy.  

CCIQ stated that ‘having such a significant fund headquartered in Brisbane will stimulate and diversify 
the financial services, IT and professional services sectors in Queensland’.119 The QNMU considered that 
that the primary location of the fund’s operations in the state ‘will see it supporting Queensland jobs 
and contribute to the growth of Queensland’s financial services sector and the economy 
more broadly’.120 

QSuper and Sunsuper sought to highlight the ongoing employment associated with their Queensland 
base, which will see ‘more than 90% of the merged fund’s 2000+ staff based in Queensland’.121 In 
addition, the funds emphasised: 

As part of the Heads of Agreement, the funds made employment security commitments to the existing 
workforces. All staff, below senior management, at both organisations have been given commitments 
around employment security for at least two years.122 

The QCU, in acknowledging the employment opportunities associated with the fund’s ongoing presence 
in Queensland, welcomed ‘the commitments made by both funds with regard to employment security 
for their employees’.123 

3.3 Preserving defined benefit entitlements 

QSuper’s trust deed (the Superannuation Deed) sets out both the defined benefit entitlements for state 
public sector employees and the contribution requirements for state public sector employees in a 
‘defined contribution’ (also known as an accumulation account’).124 

As previously noted (see report section 3.1.2), the Bill requires the consolidated trust deed of the 
merged fund to continue the provisions of the current QSuper trust deed, which are to be restated with 

                                                           
116  Explanatory notes, p 3.  
117  Explanatory notes, p 2.  
118  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, p 2342.  
119  Submission 1, p 2.  
120  Submission 2, p 2. 
121  Submission 3, p 6. 
122  Submission 3, p 6. 
123  Submission 7, p 4.  
124  Explanatory notes, p 2.  
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only minor changes.125 Any provision that is inconsistent with the substance of the current deed is to be 
‘void to the extent of the inconsistency’.126  

To safeguard the design of government defined benefit categories moving forward, the Bill provides 
that the merged fund’s new trustee can only amend the government defined benefit category rules if 
the Treasurer has consented to the amendment,127 or if all of the following conditions apply: 

• the trustee, acting on the advice of an actuary, believes the amendment will not affect the 
Treasurer’s contributions to satisfy defined benefits payable to defined benefit members or to 
otherwise ensure the efficient and effective operation of the defined benefit scheme 

• the amendment does not affect entitlements to defined benefits, or the defined benefit 
contributions, of members 

• the Minister (Treasurer) has been given written notice of the amendment.128  

On introducing the Bill, the Treasurer stated that these safeguarding provisions would ensure any 
changes to the defined benefit category rules ‘are subject to government consultation and cannot alter 
the member’s benefit design in a detrimental way’.129 

In addition, the Treasurer stated: 

Importantly, the state’s guarantee in respect of QSuper defined benefit members will continue to be 
enshrined in legislation. Queensland continues to be the only state in Australia with a fully funded defined 
benefit superannuation scheme. As at this year’s budget, WA’s defined benefit fund was $7 billion in deficit, 
Victoria had a $31.2 billion shortfall and the New South Wales scheme administered by the Berejiklian 
Liberal government was $68 billion away from full funding.130 

QSuper and Sunsuper have separately confirmed that under the merger arrangements ‘there will be no 
change to the benefit design for existing defined benefit member’, or to ‘the manner in which the 
defined benefit assets are invested by the merged fund Trustee as a result of the proposed merger’.131 

3.3.1 Submitter comments  

The QPU and QCU acknowledged the Bill’s amendments to maintain public sector employees’ defined 
benefit protections,132 with the latter listing the provisions as among those on which the government is 
to be commended.133 

Maurice Blackburn noted the commitments made by the Treasurer, on introducing the Bill, that the 
existing entitlements of QSuper members, including defined benefit members, would be preserved, and 
that the defined benefit design could not be altered to members’ disadvantage or without the 
Treasurer’s approval.134  

QSuper and Sunsuper, in reaffirming the continuity of defined benefit member contributions and 
entitlements, also recognised the government’s commitment that ‘the State’s guarantee will continue 
to be enshrined in legislation’.135 

                                                           
125  Bill, cl 53 (proposed new s 54(1) of the Superannuation Act).  
126  Bill, cl 53 (proposed new s 54(2) of the Superannuation Act).  
127  Bill, cl 31 (proposed replacement s 26(1)(b) of the Superannuation Act). 
128  Bill, cl 31 (proposed replacement s 26(1)(a) of the Superannuation Act).  
129  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, p 2342.  
130  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, p 2342. 
131  Submission 3, p 6.  
132  Queensland Police Union of Employees (QPU), submission 8, p 1; QCU, submission 7, p 5.  
133  Submission 7, p 5.  
134  Submission 6, p 2.  
135  Submission 3, p 6.  
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3.4 Maintaining a statutory framework for public sector employees’ superannuation 
contribution arrangements 

While the Bill provides for the Superannuation Deed to be repealed and restated as a non-statutory 
instrument, it also includes amendments to ensure public sector employees’ superannuation 
contribution arrangements are retained within the statutory framework.136  

That is, as the contribution arrangements are currently set out in the Superannuation Deed and would 
therefore be removed from legislation on its repeal, the Bill contains provisions which allow for the 
creation of a regulation to specify the contribution arrangements for Queensland Government 
employees in an accumulation account, including prescribing: 

• the rate and frequency of the contributions each unit of the state public sector must pay for each 
of its employees into the employee’s chosen fund 

• the rate and frequency of the contributions employees must pay into their chosen fund.137 

The regulation would be required to be made within one year after commencement (to be fixed by 
proclamation),138 with Treasury advising that the prescribed arrangements ‘will be subject to agreement 
between the Queensland Government, unions and employers’ and ‘are not intended to erode existing 
entitlements’.139 Until then, a transitional arrangement provides that the contribution rates are as 
prescribed under the repealed Superannuation Deed.140 

The Bill also includes amendments in relation to choice of fund provisions, to clarify that the prescribed 
contribution rates apply regardless of whether the contributions are to be made to the default scheme 
fund or to an alternative fund of the employee’s choice,141 with the requirements to be taken to have 
effect from 30 June 2017 (see also section 4.1.1.3 of this report for a discussion of this 
retrospective application).142 

Further, the Bill re-enacts an existing power for the Minister (Treasurer) to: 

• declare entities to be units of the state public sector, or 

• on their request, to declare ‘employers with a link to the State public sector who want to offer more 
generous superannuation arrangements to their employees’ to be units of the state public sector.143 

The Treasurer advised that the continued provision for these matters to be addressed in legislation 
‘reflects the state’s role to set the superannuation conditions for its employees as part of the broader 
remuneration framework’.144  

The re-enacted power for the Treasurer to declare units of the state public sector is discussed further 
in section 4.1.2.1 of this report regarding FLPs and the choice of fund provisions are further examined 
in sections 5.1.1 and 5.1.4, regarding human rights considerations.  

3.4.1 Submitter comments  

The QCU and QPU respectively acknowledged the provisions and objectives of the Bill to retain a 
statutory framework for state public sector employees’ superannuation contributions within the scope 
                                                           
136  Explanatory notes, p 2. See also: Leon Allen, Under Treasurer, Treasury, public briefing transcript, Brisbane, 

13 September 2021, p 2. 
137  Bill, cl 31 (proposed replacement s 23 of the Superannuation Act). 
138  Explanatory notes, p 3.  
139  Treasury, correspondence dated 13 September 2021, p 3. 
140  Bill, cl 53 (proposed new s 64 of the Superannuation Act). 
141  Bill, cls 4 and 5 (proposed amended s 15D and proposed new s15DA of the Superannuation Act).  
142  Bill cl 8 (proposed new s 53 of the Superannuation Act). 
143  Explanatory notes, p 3. 
144  Treasurer, Queensland Parliament, Record of Proceedings, 1 September 2021, p 2343. 
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of broader comments in support of the Bill.145 No other submitters referenced or addressed the 
provisions directly.  

3.5 Extending the time period for reviewing default superannuation fund arrangements 

As previously noted, the Bill provides for the merged fund to continue as the default superannuation 
fund for Queensland Government employees.146   

The Superannuation Act currently requires an independent review of the default superannuation 
arrangements to be initiated after the day on which they ‘have been in operation for at least 5 years’, 
with the outcomes of the review to be reported to the Minister (Treasurer).147 The Bill proposes to 
amend this provision to extend the review period to ‘at least 10 years after commencement’.148   

The amended review provision, like the current review provision, is to apply not only to default fund 
arrangements of the merged fund for state public sector employees, but also to the default fund 
arrangements of LGIAsuper (which recently merged with Energy Super) in respect of local government 
employees,149 with Treasury advising in this respect that the ‘administration of superannuation is 
complex and bringing together the administration of two distinct funds will take some years to 
resolve’.150 The explanatory notes emphasise, however, that the extension ‘does not preclude an earlier 
review if it is deemed appropriate or necessary’.151 

3.5.1 Submitter comments 

LGIAsuper expressed its support for the proposed amendment to extend the timeframe of the review 
of the default superannuation fund status, not only of the merged fund as the default state public sector 
scheme, but also for LGIAsuper as the default scheme for Queensland local government employees.152 

Noting that it expects its merger with Energy Super from 1 July 2021 to ‘deliver better services and lower 
costs for all our members into the future’, LGIAsuper submitted: 

It is our opinion that the extension of LGIAsuper's default fund status is appropriate to allow sufficient time 
for the benefits of our merger with Energy Super to be materialised for all our members but specifically for 
our local government membership.153 

3.6 Enabling the Minister’s delegation of a power in respect of recovery provisions 

The Bill proposes to amend the Recovery Act to enable the Minister (eg the Treasurer) to delegate to 
the chief executive of the administering department (ie the Under Treasurer) a power in respect of 
provisions for the recovery of amounts from publicly funded superannuants who are convicted of a 
prescribed offence.154 

                                                           
145  QCU, submission 7, p 5; QPU, submission 8, pp 1, 4. 
146  Bill, cl 34 (proposed amended s 15J(2) of the Superannuation Act, to be renumbered as s 34(2), which updates a 

reference to ‘QSuper default fund arrangements’ to instead refer to the ‘scheme default fund arrangements’, as 
set out in the amended Part 4 of the Act, governing the administration of the merged fund scheme). 

147  Superannuation Act, s 15J(2).  
148  Bill, cl 34 (proposed amended s 15J (Functions) of the Superannuation Act, to be renumbered as s 34).  
149  Bill, cl 34 (proposed amended s 15J of the Superannuation Act). The current 5-year independent review 

requirement in s 15J(2) applies to both the QSuper default fund arrangements for state government employees 
and the LGIAsuper default fund arrangements in respect of Queensland local government employees. 

150  Treasury, correspondence dated 13 September 2021, p 3.  
151  Explanatory notes, pp 9-10. 
152  Submission 5, p 1.  
153  Submission 5, p 1.  
154  Bill, cl 56 (proposed amended s 5 of the Public Officers Superannuation Benefits Recovery Act 1998 

(Recovery Act)).  
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These recovery provisions are reserved for situations in which a public officially has been found to have 
engaged in one of various types of corrupt activity, and allow for the recovery of moneys paid as 
superannuation or retirement benefits as a form of commutation of any pecuniary liability the person 
has incurred. Currently, the amount of the liability on conviction is determined either subject to: 

• the agreement of the Minister and the superannuant, or  

• if the Minister applies to a judge of the Supreme Court to assess the quantum of the liability, by 
order of the judge on assessment.155  

The proposed amendment would permit the Under Treasurer, under delegation, to agree on the 
amount to be recovered and enter into an agreement with the convicted superannuant (subject to their 
having regard to a number of matters set out in the Act to which the Minister is required to have 
regard).156 Any application to a Supreme Court Judge to seek an assessment of the quantum of the 
incurred liability would still need to be made by the Treasurer.157  

The explanatory notes advise that the amendment would assist with the administration of the Recovery 
Act.158 The provision is discussed further in section 4.1.1.4 of this report, regarding FLP considerations.  

  

                                                           
155  See Recovery Act, ss 6-7, 8.  
156  Bill, cl 56 (proposed amended s 5 of the Recovery Act); explanatory notes, pp 2, 13.  
157  The delegation of the power relates only to s 6 of the Recovery Act, and not to the s 7 provisions under which 

the minister may apply to a judge of the Supreme Court for assessment of the quantum of the liability of the 
superannuant who is convicted of the prescribed offence. 

158  Explanatory notes, p 1.  
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4 Compliance with the Legislative Standards Act 1992 

4.1 Fundamental legislative principles 

Section 4 of the Legislative Standards Act 1992 (LSA) states that FLPs are the ‘principles relating to 
legislation that underlie a parliamentary democracy based on the rule of law’. The principles include 
that legislation has sufficient regard to: 

• the rights and liberties of individuals 

• the institution of Parliament. 

The committee has examined the application of the FLPs to the Bill.  

The committee considers that the Bill raises several potential issues of FLP with respect to the rights 
and liberties of individuals and the institution of Parliament. The committee’s consideration of these 
issues is outlined below.  

4.1.1 Rights and liberties of individuals 

4.1.1.1 Loss of office provisions 
The Office of the Queensland Parliamentary Counsel (OQPC), in its Fundamental Legislative Principles: The 
OQPC Notebook (FLP Notebook), states that the reasonableness and fairness of the treatment of individuals 
is relevant to determining whether legislation has sufficient regard to the rights and liberties of individuals.159 

As noted in section 3.1.1 of this report, the Bill provides that on the day that the QSuper Board is 
registered by notice of the Minister as a proprietary company limited by shares (QSuper Board Pty Ltd), 
the members and CEO of the QSuper Board go out of office,160 and no compensation is payable to those 
individuals for their loss of office.161 

The merged entity’s trustee’s board will have 13 board members,162 with the initial board proposed to be 
made up of 7 current QSuper trustees and 6 current Sunsuper directors.163 Seeing as the current QSuper 
Board comprises 9 members and it is proposed that there will only be 7 current QSuper trustees on the 
merged fund’s trustee’s board, at least 2 members of the QSuper Board will not be on the new board.  

However, the committee notes that a person who was CEO or a member of the QSuper Board may 
become an officer or employee of QSuper Board Pty Ltd.164 Further, the Bill provides for the CEO and 
members to retain rights to any accrued benefits or entitlements on commencement.165 

Committee comment 

The committee considers that the provisions for the cessation of office of these individuals without 
compensation are reasonable in the circumstances, noting the necessity of the board’s dissolution to 
meeting the Bill’s objectives, and the expected continuity of office or scope for alternative engagement 
within the merged entity and its board for those affected.  

The committee notes that the members of the QSuper Board were parties to the decision making 
process for the merger agreement that has led to the proposed legislation, and would likely have 
anticipated such impacts on officeholders as part of the merger process.  

                                                           
159  See Office of the Queensland Parliamentary Counsel (OQPC), Fundamental legislative principles: The OQPC 

notebook (FLP Notebook), p 133. 
160  Bill, cl 52 (proposed new ss 45 and 48(1)) of the Superannuation Act. 
161  Bill, cl 52 (proposed new s 48(2) of the Superannuation Act). 
162  Treasury, correspondence dated 13 September 2021, p 2. 
163  Treasury, correspondence dated 13 September 2021, p 2. 
164  Bill, cl 52 (proposed new s 48(4) of the Superannuation Act). 
165  Bill, cl 52 (proposed new s 48(2) and (3) of the Superannuation Act). 
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4.1.1.2 Residence requirements  
The rights and liberties of individuals to which legislation must have sufficient regard include human 
rights such as the right to freedom of movement,166 which extends to the freedom to choose 
where to live.167  

As discussed in section 3.2 of this report, the Bill includes a requirement for: 

• the trustee’s registered office and principle place of business, together with the ‘main office of the 
majority of the trustee’s business areas for the scheme operations’, to be based in Queensland 

• the trustee’s CEO, a majority of the trustee’s directors and a majority of the trustee’s key 
management personnel who are not the CEO or directors to be ordinarily resident 
in Queensland.168 

This limitation on where the CEO, the majority of directors and the majority of the remaining key 
personnel of the merged entity are permitted to live impinges on the rights of those individuals to 
choose where to live. 

While the explanatory notes do not address the issue of FLP associated with the restriction, they advise:  

It is important to have a financial institution of this size based in Queensland – both to protect employment 
opportunities for Queenslanders and to maximise the State’s economic benefit. It is appropriate that 
legislation ensures the merged entity is based in Queensland due to the significance of the potential 
employment and economic benefits provided by a very large financial institution.169 

Further, Treasury advised that the requirement aligns with the Queensland Government’s ‘policy of 
supporting jobs to diversify the economy’.170 

As both QSuper and Sunsuper are currently headquartered in Queensland, the number of individuals 
likely to be affected is limited, particularly noting that only a majority, and not all, of the trustee’s 
directors and key personal must reside in the state. Further, the Bill provides for a 3-year transition 
period in respect of the CEO, such that the requirement to reside in Queensland does not apply until  
‘3 years after the commencement’ or on an earlier day as prescribed.171 

Committee comment 

Given that QSuper and Sunsuper are currently based in Queensland, that the provisions require a 
majority rather than all of the trustee’s directors and key personnel to reside in the state, and that a 
reasonable 3-year transition period is allowed before the CEO must take up residence in Queensland, 
the committee is satisfied that the potential restrictions on the rights of certain individuals to choose 
where they live are reasonable in the circumstances.  

The committee notes that the retention of the merged entity’s operations in Queensland is a key 
objective of the Bill. 

4.1.1.3 Retrospectivity 
One of the FLPs recognised in section 4 of the LSA is the principle that legislation should not adversely 
affect rights and liberties, or impose obligations, retrospectively.172 

As noted in section 3.3 of this report, the Bill proposes to insert a transitional provision which confirms 
that the operation of amended provisions setting out the member and employer contribution 

                                                           
166  OQPC, FLP Notebook, p 95.  
167  See International Covenant on Civil and Political Rights (ratified by Australia in 1980), article 12; HRA, s 19.  
168  Bill, cl 12 (proposed replacement s 8(2) of the Superannuation Act).  
169  Explanatory notes, p 2. 
170  Treasury, correspondence dated 13 September 2021, p 2.  
171  Bill, cl 53 (proposed new s 62 of the Superannuation Act). 
172  See LSA, s 4(3)(g). 
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arrangements for core government employees who choose a superannuation fund other than the default 
scheme fund (eg confirming that their employer must pay contributions to the nominated fund at the 
same rate as if the employee were a member of the scheme) is taken to apply from 30 June 2017.173 

The explanatory notes state that the retrospective provision, which extends back to the date the current 
choice of fund provisions commenced, is justified because ‘it does not require any additional 
contributions to be made but clarifies any uncertainty around contributions that have been made’.174 
Further, Treasury emphasised that the proposed amendment is ‘merely technical in nature’ and does 
not change current policy, serving only to restate a provision that ‘currently exists in the Act but requires 
restatement in the Bill.175 

Committee comment 

The committee is satisfied that any potential FLP breach is justified, recognising that the proposed 
amendment provides certainty around employee contributions, and does not alter 
contribution requirements. 

4.1.1.4 Delegation of administrative power  
Section 4(3)(c) of the LSA provides that a Bill should allow the delegation of administrative power only 
in appropriate cases and to appropriate persons.176 

As discussed in section 3.6 of this report, the Bill proposes to amend the Recovery Act to enable the 
Minister (ie the Treasurer) to delegate to the chief executive (ie the Under Treasurer) the power to 
agree on an amount to be recovered and to enter into an agreement with a publicly funded 
superannuant convicted of a prescribed offence.177 Currently, the Minister has no such power 
of delegation.  

The explanatory notes advise that the objective of the delegation power is ‘to improve the 
administrative efficiency of proceedings under the Recovery Act’.178  

Committee comment 

Given the nature and objective of the delegation and that it extends only to the Under Treasurer, the 
committee is satisfied that the delegation is reasonable in the circumstances.  

The committee also notes that the Recovery Act sets out in detail certain matters to which the Under 
Treasurer would be required to have regard in engaging this delegated power.  

4.1.2 Institution of Parliament 

4.1.2.1 Delegation of legislative power  
Section 4(4) of the LSA provides that a Bill should allow the delegation of legislative power only in 
appropriate cases and to appropriate persons.179 It should also sufficiently subject the exercise of a 
delegated legislative power to the scrutiny of the Legislative Assembly.180 

                                                           
173  Bill, cl 8 (proposed new s 53 of the Superannuation Act); explanatory notes, pp 3, 5. 
174  Explanatory notes, p 3. 
175  Treasury, correspondence dated 13 September 2021, p 3.  
176  LSA, s 4(3)(c). 
177  Bill, cl 56; explanatory notes, pp 2, 13. See Recovery Act, s 6. 
178  Explanatory notes, p 13. See also explanatory notes, p 1. 
179  LSA, s 4(4)(a). 
180  LSA, s 4(4)(b). 
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The Superannuation Act provides that the Minister may, by written notice, declare an entity to be a unit 
of the state public sector.181 Such a notice is subordinate legislation.182 

The Bill proposes to amend the provision to clarify that the Minister’s power to declare an entity to be 
a unit of the state public sector can be used to declare an entity that:  

• is part of the public sector of another jurisdiction and has functions of this state conferred on it, or  

• employs former Queensland public sector employees as part of structural changes affecting the 
Queensland Government workforce.183 

The explanatory notes justify the delegation of legislative power on the basis that it: 

… allows the Minister to declare an entity to ensure the continuation of existing superannuation rights of 
employees transferring to the entity from an existing unit of the State public sector, or, on their request, 
to declare employers with a link to the State public sector who want to offer more generous 
superannuation arrangements to their employees.184 

Further, Treasury emphasised that the power is not a new power, but rather a restatement of an existing 
power in the Superannuation Act.185 

Committee comment 

Noting that the power of the Minister to declare an entity to be a unit of the state public sector is not a 
new power and that, according to the explanatory notes, there are benefits for employees of entities 
declared to be units of the public sector, the committee considers that the delegation of legislative 
power is appropriate in the circumstances.   

The committee is also satisfied that the exercise of the power is sufficiently subject to the scrutiny of 
the Legislative Assembly, given the notice declaring an entity to be a unit of the state public sector is 
subordinate legislation, which means that it is brought to the attention of the House and is subject to 
the disallowance procedures in the Statutory Instruments Act 1992.186 

4.1.2.2 External document 
As previously noted (see report section 3.1), one of the objectives of the Bill is to support the merger of 
QSuper and Sunsuper by moving the Superannuation Deed for QSuper out of legislation.187 

At present the Superannuation Deed is subordinate legislation so any changes to the Superannuation 
Deed are brought before the Legislative Assembly and are subject to disallowance. However, if the Bill 
is passed, the amended Superannuation Act would refer to the non-statutory deed, but any further 
changes to the non-statutory deed would not be brought before the House or be subject to 
disallowance. This raises a question as to the extent to which the Bill has regard to the institution 
of Parliament.188 

                                                           
181  Superannuation Act, s 2A. 
182  Superannuation Act, s 2A(3).  
183  Explanatory notes, p 6; Bill, cl 11. (Under cl 11 of the Bill, s 2A would be renumbered as s 4). 
184  Explanatory notes, p 3. 
185  Treasury, correspondence dated 13 September 2021, p 3.  
186  Section 49 of the Statutory Instruments Act 1992 provides that subordinate legislation must be tabled in the 

Legislative Assembly within 14 sitting days after it is notified. The Legislative Assembly may pass a resolution 
disallowing subordinate legislation if notice of a disallowance motion is given by a member within 14 sitting days 
after the legislation is tabled in the Legislative Assembly (See Statutory Instruments Act 1992, s 50).  

187  Explanatory notes, p 1. See also explanatory notes, pp 11-12. Clause 60 of the Bill proposes to repeal the 
Superannuation Deed. Clause 53 of the Bill (proposed new s 54 of the Superannuation Act) provides that the 
QSuper Board must prepare an instrument that restates the provisions of the Superannuation Deed, 
incorporating specified amendments. 

188  See LSA, s 4(2)(b). 



 Superannuation (State Public Sector) (Scheme Administration) Amendment Bill 2021 

Economics and Governance Committee 25 

Treasury advised that various matters were considered when determining whether it was appropriate 
to remove the Superannuation Deed from regulation, ‘including the practicality of dealing with any 
future changes, which are often driven by changes at the Commonwealth level, and the commercial or 
technical nature of the subject matter’.189 Ultimately, the boards of the two entities opted for a ‘more 
industry aligned arrangement for the merged fund’s trustee and trustee deed’,190 which the explanatory 
notes advise will complement the trustee’s status as a proprietary company under the 
Corporations Act.191  

Further, Treasury emphasised: 

• trust deeds of superannuation schemes ‘are heavily regulated by Commonwealth legislation and 
subject to prudential supervision by Commonwealth regulatory bodies, with a primary focus on 
members’ best interests’192 

• the Superannuation Deed is converted to a non-statutory instrument according to its current 
terms, subject to only minor and consequential changes, and any future amendments must be 
‘must be consistent with laws that apply to superannuation schemes which have very strong 
member protections’193 

• limitations apply for amendments that affect government defined benefit members194 

• superannuation funds have an obligation under Commonwealth law195 to make a copy of their 
trust deed and governing rules publicly available on their website, such that the merged fund 
would be required to publish an updated copy of deed and governing rules on its website within 
20 days of any changes to those documents.196 

Committee comment 

Noting this rationale and justification, the committee is satisfied that the repeal of the Superannuation 
Deed as subordinate legislation and restatement of the deed in a non-statutory instrument has 
sufficient regard for the institution of Parliament.  

4.2 Explanatory notes 

Part 4 of the LSA requires that an explanatory note be circulated when a Bill is introduced into the 
Legislative Assembly, and sets out the information an explanatory note should contain. 

Committee comment 

Explanatory notes were tabled with the introduction of the Bill. The notes are fairly detailed and contain 
the information required by Part 4 and a sufficient level of background information and commentary to 
facilitate understanding of the Bill’s aims and origins. 

                                                           
189  Treasury, correspondence, 27 September 2021, p 1. 
190  Treasury, correspondence, 27 September 2021, p 1. 
191  Explanatory notes, p 1. 
192  Treasury, correspondence, 27 September 2021, p 1. 
193  Treasury, correspondence, 27 September 2021, pp 1-2. 
194  Treasury, correspondence, 27 September 2021, pp 2. 
195  Eg see Superannuation Industry (Supervision) Act 1993 (Cth), s 29QB(1)(b); Superannuation Industry (Supervision) 

Regulations 1994 (Cth), reg 2.38(2); and ASIC Superannuation (RSE Websites) Instrument 2017/570. 
196  Treasury, correspondence, 27 September 2021, p 2.  
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5 Compliance with the Human Rights Act 2019 

The portfolio committee responsible for examining a bill must consider and report to the Legislative 
Assembly about whether the bill is not compatible with human rights, and consider and report to the 
Legislative Assembly about the statement of compatibility tabled for the bill.197 

A bill is compatible with human rights if the bill: 

(a) does not limit a human right, or 
(b) limits a human right only to the extent that is reasonable and demonstrably justifiable in 

accordance with section 13 of the HRA.198 

The HRA protects fundamental human rights drawn from international human rights law.199 Section 13 
of the HRA provides that a human right may be subject under law only to reasonable limits that can be 
demonstrably justified in a free and democratic society based on human dignity, equality and freedom. 

5.1 Human rights compatibility 

In the statement of compatibility tabled with the Bill, the Treasurer acknowledges 4 key rights as 
potentially relevant to the Bill: 

• recognition and equality before the law (section 15 of the HRA) 

• freedom of movement (section 19 of the HRA) 

• taking part in public life (section 23 of the HRA) 

• property rights (section 24 of the HRA). 

In addition, the Universal Declaration of Human Rights of 1948 (articles 22 and 25) and the International 
Covenant on Economic, Social and Cultural Rights (ICESCR) (article 9),200 which are also relevant to a 
consideration of compatibility,201 recognise the human right to social security,202 which includes the 
provision of an adequate standard of living in older age.  

Australia’s current approach to fulfilling this obligation is achieved by 2 systems working in tandem – 
old age pensions and superannuation. The state regime administered under the Superannuation Act fits 
within this broader context.  

The United Nations Committee on Economic, Social and Cultural Rights, in elaborating on the obligations 
of states under article 9 of the ICESCR, observed that contributory social security schemes like 
superannuation must be non-discriminatory, adequate, affordable and accessible; with the Committee 
setting out various factors necessary to ensure this is achieved.203 While these are Australian obligations 
                                                           
197  HRA, s 39. 
198  HRA, s 8. 
199  The human rights protected by the HRA are set out in sections 15 to 37 of the Act. A right or freedom not 

included in the Act that arises or is recognised under another law must not be taken to be abrogated or 
limited only because the right or freedom is not included in this Act or is only partly included; HRA, s 12. 

200  Australia signed the International Covenant on Economic, Social and Cultural Rights (ICESCR) on 12 December 
1972 and ratified the ICESR on 10 December 1975. The Convention came into force on 10 March 1976. 

201  Section 12 of the HRA indicates that rights protected under another law which are not included or are only 
party included in the Act, must not be taken to be abrogated or limited only because the right or freedom is 
not included or is only partly included in the HRA. The section lists as an example the rights protected under 
the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights and rights 
under other international conventions and laws. While not specifically acknowledged, the ICESR is also 
relevant for a consideration of compatibility. 

202  See Universal Declaration of Human Rights of 1948, articles 22 and 25; ICESR, article 9.  
203  United Nations Committee on Economic, Social and Cultural Rights, Thirty-ninth session, adopted 23 

November 2007. 
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and the Bill proposes regulation only of a narrow subset of the overall superannuation system, it was 
necessary for the committee to consider whether the provisions have the potential to displace the 
capacity of superannuation to uphold these characteristics.  

On review of the provisions, the committee was satisfied that the Bill has no such effect.  

Committee comment  

The committee has examined the Bill for human rights compatibility, including having particular regard 
to the rights acknowledged above.  

The committee considers that the Bill is compatible with human rights.  

The matters considered by the committee in reaching this conclusion are set out below.  

5.1.1 Recognition and equality before the law  

Under section 15 of the HRA, the right to recognition and equality before the law encompasses the right 
to recognition as a person before the law and the right to enjoy human rights without discrimination. 
This right reflects the essence of human rights – that every person holds the same rights by virtue of 
being human and not because of some particular characteristic or membership of a particular 
social group.  

The statement of compatibility acknowledges the potential interaction with this right of the Bill’s choice 
of fund amendments and termination of office provisions for the QSuper Board’s trustees and CEO.204 

In respect of the choice of fund amendments (clauses 4 and 5), the statement advises that these 
provisions are intended to maintain the existing contribution model for core government employees, 
irrespective of the employees’ choice of fund.205 That is, the expressed intention of the provisions is to 
clarify the existing policy that core government employees are required to make employee 
contributions to their superannuation fund regardless of which fund their contributions are paid into – 
an intent which is also carried forward in equivalent employer contribution amendments in clauses 31 
and 53.206 

These committee is satisfied that these provisions do not individually or collectively infringe on the 
human right recognised under section 15 of the HRA because they do not treat people in the same 
position unequally in any way.   

Regarding the termination provisions, as outlined in sections 3.1.1 and 4.1.1.1 of this report, the Bill 
provides (clause 52) that the trustees on the QSuper Board and the CEO go out of office on the 
registration day of the new QSuper Board Pty Ltd, without affecting their accrued benefits or 
entitlements or preventing these persons from becoming an officer or employee of the new entity. 

As the statement of compatibility indicates, ‘there is no relevant ground of discrimination’ under the 
HRA and therefore ‘no relevant limit on the human right to recognition and equality before the law of 
the affected individuals’.207  

5.1.2 Right to public life 

The termination provisions could also be considered to interact with the right to take part in public life 
– a right which affirms the right of all persons to contribute to and exercise their voices in relation to 
the public life of the state. The statement of compatibility acknowledges that this right includes 
‘protection for all persons to make contributions to the political process and public governance, which 
encompasses the opportunity to participate in the formulation and implementation of public policy’, 

                                                           
204  Statement of compatibility, p 2.  
205  Statement of compatibility, p 2.  
206  Statement of compatibility, p 2. 
207  Statement of compatibility, p 2.  
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including through access on general terms of equality and without discrimination to the public service 
and to public office.208  

Importantly, while the Bill would see the CEO and trustees of the QSuper Board go out of office, as is 
required to achieve the Bill’s objectives, the provision does not prevent these persons from becoming 
an officer or employee of QSuper Board Pty Ltd.209 Further: 

This provision will not prevent them from serving in any other role in public life or governance, and ensures 
all accrued benefits and entitlements are protected.210  

The committee therefore agrees with the Treasurer’s assessment that the Bill does not limit this right.  

5.1.3 Freedom of movement 

Section 19 of the HRA confirms the right of every person to move freely within Queensland, to enter or 
leave Queensland, and to choose where they live. These rights are also confirmed and conditioned by 
sections 92 and 117 of the Commonwealth Constitution.  

As outlined in section 3.2 of this report, the Bill includes location requirements for the merged fund and 
its personnel, specifying that: 

• the majority of the trustee’s operations in administering the scheme, including the trustee’s 
registered office and principal place of business, must be based in Queensland 

• the ordinary residence of the trustee’s CEO, a majority of the trustee’s directors, and a majority 
of the trustee’s key management personnel, must be based in Queensland.211 

This potentially limits the right to freedom of movement by affecting the place of residence of the CEO, 
and may limit the same right of directors, key management personnel and employees involved in the 
trustee’s operations in administering the scheme. 

However, as is emphasised by the Treasurer in the statement of compatibility, both QSuper and 
Sunsuper are headquartered in Queensland, and the purpose of the provisions is to ensure that this 
remains the case.212 Accordingly, if there is any limitation imposed by the provisions, the committee 
does not consider it to be a significant one; and the provisions may in fact serve to safeguard the ongoing 
employment of Queensland-based entity personnel in assuring the state remains the entity’s 
operational base, as well as supporting the Bill’s broader objective of encouraging workforce 
opportunities and economic activity in Queensland. 

Further, in respect of the individuals for whom a personal residence requirement applies, the committee 
expects that those persons would appreciate that their roles are connected to the maintenance of a 
system of responsible government in Queensland with an appropriately remunerated public service, 
and that this justifies the imposition of a geographical residence requirement.  

5.1.4 Property rights 

Section 24 of the HRA provides that all persons have a right to own property alone or in association with 
others and that a person must not be arbitrarily deprived of the person’s property.  

The statement of compatibility acknowledges the potential interaction with this right of the 
employee/employer contribution requirements (clauses 31 and 52) and choice of fund amendments 
(clauses 4 and 5), together with the Bill’s stipulation that no compensation is payable to a member in a 

                                                           
208  Statement of compatibility, p 3.  
209  Proposed new s 48(4) provides that nothing ‘prevents a person who was a member or chief executive officer 

of QSuper Board from becoming an officer or employee of QSuper Board Pty Ltd’. 
210  Statement of compatibility, p 3.  
211  Bill, cl 12 (proposed replacement s 8 of the Superannuation Act 8). 
212  Statement of compatibility, pp 2-3.  
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government defined benefit category for changes to superannuation or other benefits resulting from 
changes to the defined benefit category rules (proposed new section 27, inserted by clause 31). 

In respect of the employee contribution requirements, the committee is satisfied that any deprivation 
imposed by the Bill in terms of the restricted use of a specified percentage of an employee’s salary is 
not an arbitrary taking, from which a person has a right to be protected.213 The requirement to make 
the contribution (as per clauses 31 and 52) is part of the agreed remuneration arrangements which are 
known to employees before their acceptance of employment as a core government employee. In 
addition, the committee considers that any impact on a person’s property is outweighed by the 
beneficial and overall purpose of a superannuation fund; that being to make appropriate provisions for 
a person’s retirement, consistent with article 9 of the ICESCR. 

In terms of the related choice of fund provisions, moreover, it could be said that if super funds are a 
form of property, the Bill ensures the superannuant has choice as to the destination of their 
superannuation funds. Considered together, as the statement of compatibility correctly states: 

These requirements are not oppressive or capricious in that the arrangement holds part of employees’ 
income in trust (the part that can be held is clearly limited to the amount specified) in the employee’s 
superannuation account, which is held by a superannuation fund trustee. While the employee cannot 
generally use those funds until a condition of release has been met, no other person has a right to access 
those funds.214 

For these reasons, the provisions do not infringe section 24 of the HRA.  

In respect of the proposed section 27 declaration regarding compensation, the Bill removes the 
potential for defined benefit members to access compensation for changes to the trust deed made 
under the proposed new section 26, or for lawful changes made because of an actuarial investigation215 
(for example, ‘an actuarial assessment of splitting benefits under family law or an actuarial adjustment 
of benefit payments for tax liabilities’216). As noted in the statement of compatibility, proposed new 
section 26 provides that: 

…the trustee can only amend the defined benefit category rules if the amendment will not affect the 
contributions required to be made by the Treasurer to satisfy defined benefits that become payable, the 
entitlements of defined benefit members or the member contribution rates payable by these members, 
and the Minister has been notified. Otherwise, the trustee can only make an amendment if the Minister 
has consented to it. The capacity of the trustee to amend these rules must also be read subject to the 
limitations imposed by the Superannuation Industry (Supervision) Regulations 1994 (Cth).217 

Taking into account these preconditions for changes to the rules affecting member entitlements, which 
may serve as a safeguard against any potential adverse impacts on defined benefit members’ 
superannuation assets, the committee considers any potential limitation on the property rights of 
individual defined benefit category members to be reasonable and appropriately defined. The 
committee also notes the advice of the Treasurer in the statement of compatibility that:  

Limiting the right to claim compensation in these circumstances avoids the expense and complications 
associated with legal proceedings for compensation resulting from otherwise lawful changes. Other review 
and appeal rights under State and Commonwealth legislation are not excluded, nor is compensation in 
other circumstances.218 

                                                           
213  The statement notes that case authority suggests that arbitrary deprivation refers to ‘conduct that is 

capricious, unpredictable or unjust and also refers to inferences which are unreasonable in the sense of not 
being proportionate to a legitimate aim that is sought’. See statement of compatibility, p 3.  

214  Statement of compatibility, p 4.  
215  Bill, cl 31 (proposed replacement s 27 of the Superannuation Act).  
216  Statement of compatibility, p 4. 
217  Statement of compatibility, p 4.  
218  Statement of compatibility, p 4.  
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5.2 Statement of compatibility 

Section 38 of the HRA requires that a member who introduces a Bill in the Legislative Assembly must 
prepare and table a statement of the Bill’s compatibility with human rights.  

Committee comment 

A statement of compatibility was tabled with the introduction of the Bill as required by s 38 of the HRA. 
The statement provides a sufficient level of information to facilitate understanding of the Bill in relation 
to its compatibility with human rights. 
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Appendix A – Submitters 

Sub # Submitter 

001 Chamber of Commerce and Industry Queensland 

002 Queensland Nurses & Midwives' Union 

003 Qsuper and Sunsuper 

Qsuper and Sunsuper – supplementary 

004 Australian Institute of Superannuation Trustees 

005 LGIAsuper 

006 Maurice Blackburn Pty Limited 

007 Queensland Council of Unions 

008 Queensland Police Union of Employees 

009 The Australian Workers' Union Queensland 
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Appendix B – Officials at public departmental briefing 

Queensland Treasury 

• Mr Leon Allen, Under Treasurer 

• Mr Dennis Molloy, Acting Deputy Under Treasurer, Economics and Fiscal 

• Mr William Ryan, Head of Fiscal 
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