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1 Introduction 

1.1 Role of the Committee 

The Agriculture, Resources and Environment Committee (the committee) is a portfolio committee 
established by the Legislative Assembly on 18 May 2012 under the Parliament of Queensland Act 
2001.1   It consists of government and non-government members.  The committee’s primary areas of 
responsibility are: the Department of Agriculture, Fisheries and Forestry; the Department of 
Environment and Heritage Protection; and the Department of Natural Resources and Mines. 

Section 93(1) of the Parliament of Queensland Act 2001 provides that a portfolio committee is 
responsible for examining each Bill and item of subordinate legislation in its portfolio area to 
consider – 

a) the policy to be given effect by the legislation; 
b) the application of fundamental legislative principles to the legislation; and 
c) for subordinate legislation – its lawfulness. 

1.2 Aim of this report 

This report advises of subordinate legislation examined and, where applicable, presents any concerns 
the committee has identified in respect of subordinate legislation tabled between 27 November 2012 
and 12 February 2013 that are within its portfolio responsibilities.  Unless expressly noted below, no 
issues were identified. 

SL No Subordinate Legislation Tabled Date Disallowance Date 

2012 Subordinate Legislation 

219 Exotic Diseases in Animals Amendment and Repeal 
Regulation (No.1) 2012 

12 February 2013 2 May 2013 

220 Vegetation Management Amendment Regulation (No.1) 
2012 

12 February 2013 2 May 2013 

224 Plant Protection Amendment Regulation (No.2) 2012 12 February 2013 2 May 2013 

225 Proclamation made under the Mines Legislation 
(Streamlining) Amendment Act 2012 

12 February 2013 2 May 2013 

226 Natural Resources and Mines Legislation Amendment 
Regulation (No.2) 2012 

12 February 2013 2 May 2013 

252 Fisheries Legislation Amendment Regulation (No.1) 2012 12 February 2013 2 May 2013 

253 Environmental Protection Amendment Regulation (No.2) 
2012 

12 February 2013 2 May 2013 

254 Strategic Cropping Land Amendment Regulation (No.1) 2012 12 February 2013 2 May 2013 

255 Water Amendment Regulation (No.2) 2012 12 February 2013 2 May 2013 

259 Nature Conservation (Macropod Harvest Period 2013) 
Notice 2012 

12 February 2013 2 May 2013 

2013 Subordinate Legislation 

8 Water Amendment Regulation (No.1) 2013 12 February 2013 2 May 2013 

                                                 
1  Parliament of Queensland Act 2001, s.88 and Standing Order 194. 
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2 Issues identified in particular subordinate legislation 

2.1 SL 226 Natural Resources and Mines Legislation Amendment Regulation (No. 2) 2012 

The objective of SL 226 is to update the following regulations as a consequence of the 
commencement of the Mines Legislation (Streamlining) Amendment Act 2012: 

• Mineral Resources Regulation 2003,  

• Petroleum and Gas (Production and Safety) Regulation 2004,  

• Petroleum Regulation 2004,  

• Geothermal Energy Regulation 2012 and  

• Greenhouse Gas Storage Regulation 2010. 

Potential fundamental legislative principles issues 

At section 29(12) of the regulation a new fee is inserted in relation to the Petroleum and Gas 
(Production and Safety) Regulation 2004 at schedule 9, part 1, item 16.   

Any new fees or charges must be approved by the Cabinet Budget Review Committee2.  The 
explanatory notes tabled with the Amendment Regulation do not mention whether this new fee has 
been approved by the Cabinet Budget Review Committee. 

Committee Considerations 

The committee asked the Department of Natural Resources and Mines as to how the fee increase has 
been indexed and whether the relevant CBRC approval has been obtained. 

The department provided the following response: 

The application fee to delay petroleum lease production commencement day is a new fee and 
will be subject to the government’s indexation policy. 

The new fee was part of the department’s 2012 Budget Submission to CBRC. Approval was 
provided by the Deputy Premier, as the Acting Treasurer.  

2.2 SL 252 Fisheries Legislation Amendment Regulation (No. 1) 2012 

• The objective of the regulation is to make a range of minor amendments to improve the 
management of fisheries resources and to better reflect the intent of fisheries policy and to 
make minor corrections, including to: 

• remove/amend certain provisions to reduce regulatory burden; 

• amend certain descriptions of regulated waters to make corrections and/or to reflect the 
current status; 

• declare and provide descriptions for a number of fish habitat areas; 

• remove now redundant provisions; and 

• make consequential amendments to fisheries legislation. 

The management plans are amended only to the extent necessary for correcting the reference 
relating to the Great Barrier Reef Marine Park. This involves one section in each of the management 
plans. 

                                                 
2 Queensland Government, Principles for fees and Charges, April 2011, page 2 
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Potential fundamental legislative principles issues 

Section 14 omits chapter 8 part 4 (Line Fishery (south Queensland) L6, L7) from the Fisheries 
Regulation 2008 which may detrimentally impact on the fishing rights of persons who used to fish 
under authority of those provisions.  

Section 29 inserts a new s.625A into the Fisheries Regulation 2008 to prescribe criteria under 
s.68B(4)(b)(i) of the Fisheries Act 1994 to be used by a court that is suspending a commercial fisher 
licence or a commercial fishing boat licence under s.68B(2) of the Fisheries Act 1994.  

Subsection 625A(2) sets out that the criteria prescribed for a court suspending the licence are, for the 
licence holder’s first conviction – a 3 to 9 months suspension; or for a second conviction – 9 months 
to 5 years suspension; or for a third or subsequent conviction – 5 years suspension.  

It is assumed that judicial discretion will operate within the minimum-maximum range to ensure the 
licence suspension imposed is fair in all the circumstances, with any ‘band’ of sentences there is 
potential for the minimum and maximum penalties across bands to unfairly impact on persons 
subject to them.   

In respect of these licence suspension penalty periods above, the maximum that can be given for a 
(comparatively most grievous) first conviction is a 9 month suspension.  Once a second conviction is 
obtained, even where potentially the behavior behind either or both convictions was of 
comparatively minor harm, the minimum suspension period is also 9 months.  Similarly at the other 
end a person who receives three convictions can have their licence suspended for 5 years which is 
the same suspension afforded a person who has had many more convictions than that.   

There are guidelines for the exercise of judicial discretion built into s.68B which give considerable 
flexibility to the court to ensure sentences and/or suspensions imposed are fair.  For example: 

• s.68B applies to one or more convictions for a serious fisheries offence (68B(1)); 

• the licence and quota suspension or cancellation can be imposed whether or not a conviction 
is recorded and in addition to or instead of the prescribed fine for the offending conduct 
(68B(1) and (2)); 

• the court must have regard to the criteria prescribed under a regulation or a management 
plan for suspension or cancellation of an authority and any fine imposed by the court for the 
offence (68B(4)); 

• if considered appropriate in the circumstances the court may have regard to any previous 
conviction of the authority holder under the Act (68B(5)); 

• the court may impose a cumulative or concurrent suspension period, as the court considers 
appropriate, if the court convicts the holder of more than one serious fisheries offence, or 
during the suspension period, the holder is again convicted of a serious fisheries offence 
(68B(6)). 

The committee notes that the suspension or cancellation of a licence could be detrimental to a 
commercial licence holder’s livelihood and, in the case of cancellation or suspension for a 
considerable period of time, may bankrupt the licence holder and their business.  This has to be 
weighed however against the nature of the offending conduct for which convictions have been 
secured, the guidelines for judicial discretion outlined in section 68B, and the fact that the court 
retains the ultimate discretion under s.68B3 whether or not to suspend or cancel a licence. If there 
are extenuating circumstances that should impinge on the decision whether or not to suspend or 
cancel the licence, the defendant licence holder would have an opportunity to bring those matters to 
the attention of the court prior to a suspension or cancellation being ordered.  This protects the 

                                                 
3  It should be noted that cancellation or suspension of an authority could still occur under a regulation or management 

plan other than by the court (see s.68B(7)).  
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rights of the licence holder to a greater extent than if suspension or cancellation was automatic and 
prescribed without judicial oversight. 

Committee Considerations 

The committee sought advice from the Department of Agriculture, Fisheries and Forestry with 
regards to: 

1. How the penalties were determined; and  

2. Examples of acts that may incur a penalty. 

Department’s advice: 

1. The Fisheries (East Coast Trawl) Management Plan 2010, the Fisheries (Coral Reef Fin Fish) 
Management Plan 2003 and the now repealed Fisheries (Gulf of Carpentaria Fin Fish) 
Management Plan 1999 each outline or outlined criteria for the suspension of licences. The 
Fisheries Regulation 2008 (Regulation) however contained no such criteria until the inclusion 
of Section 625A of the Regulation in 2012.  The suspension criteria outlined in the 
management plans has traditionally been relied upon to provide guidance to courts 
considering the suspension of licences.  

With the impending expiry of Fisheries (Gulf of Carpentaria Fin Fish) Management Plan 1999 
(the Plan) it was decided that the provisions of the Plan would be incorporated into the 
Regulation. When this process was undertaken in 2011 however, Section 93 of the Plan which 
dealt with the suspension of licences was not incorporated into the Regulation.  

It was later thought however that the inclusion of a section outlining criteria for the 
suspension of licences in the Regulation would provide for greater consistency in cases where 
the suspension of a licence not covered by a management plan was warranted. Consequently 
it was decided that a section similar to Section 93 of the repealed Fisheries (Gulf of 
Carpentaria Fin Fish) Management Plan 1999, which dealt with the suspension of licences, 
would be included in the Regulation. The section that was subsequently included in the 
Regulation in 2012, became Section 625A of the Regulation. 

The approach taken was considered preferable to relying on the provisions of the Fisheries 
(East Coast Trawl) Management Plan 2010 and the Fisheries (Coral Reef Fin Fish) 
Management Plan 2003 to provide guidance to courts considering the suspension of licences 
not covered by the aforementioned management plans.  

As noted by the committee, the court retains the ultimate discretion as to whether or not a 
licence should be suspended or cancelled. In cases where there are extenuating circumstances 
which may influence the court’s decision on whether or not to suspend or cancel a licence, the 
defendant licence holder has the opportunity to bring those matters to the attention of the 
court prior to a suspension or cancellation being ordered.   

2. The offences under each of the following provisions of the Fisheries Act 1994 are prescribed 
as serious fisheries offences— 

Section 77(1) and (2) - Contravention of particular fisheries declarations; specifically 
contravening declarations regarding the use of particular fishing apparatus and declarations 
relating to carrying out a prohibited activity in regulated waters. 

Section 78(1) and (2) - Prohibited acts about regulated fish; specifically the take, possession, 
use and sale of regulated fish; or the mutilation or disfigurement of a regulated fish with 
intent to hide the fact that it is a regulated fish. 

Section 79 - Offences relating to the contravention of quota. 

Section 79A - Contravention of the conditions of an authority. 
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Section 81(1) - The use of an explosive, powerhead or other explosive propelled missile, 
firearm or noxious substance to take fish. 

Section 82 - Offence to do prescribed act; specifically a person must not unlawfully do an act 
prescribed under a regulation or management plan as an act that must only be done by the 
holder of an authority. 

Section 89 - The possession or release of noxious fish resources. 

Section 90(1) - The possession or release of non-indigenous fisheries resources. 

Section 118(4) - Failure to comply with the information provision requirements, unless, in the 
circumstances, the person could not reasonably have been expected to have, or to be able to 
obtain, the required information. 

Section 176(1) - A person providing the chief executive or an inspector with a document 
containing information the person knows to be false, misleading or incomplete in a material 
particular. 

Section 182(1) - A person obstructing an inspector in the exercise of a power, unless the 
person has a reasonable excuse. 

 

3 Recommendations 

Recommendation 1 

The committee recommends that the Legislative Assembly note this report and the 
committee’s conclusion that the 11 regulations considered raise no issues regarding the 
application of fundamental legislative principles. 

 

 

 
 

Ian Rickuss MP 
Chair 
April 2013 
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