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Public Service and Other Legislation Amendment Bill 2012 Abbreviations and Glossary

Abbreviations

DJAG Department of Justice and Attorney-General

DPC Department of the Premier and Cabinet

Cwlth Commonwealth

ETU Electrical Trades Union of Employees

FAC Finance and Administration Committee

FLP Fundamental Legislative Principles under the Legislative Standards Act 1992

FW Act Fair Work Act 2009 (Cwlth)

I R Act Industrial Relations Act 1999

OQPC Office of Queensland Parliamentary Counsel

PSC Public Service Commission

QCU Queensland Council of Unions

QIRC Queensland Industrial Relations Commission

QLS Queensland Law Society

QTU Queensland Teachers' Union

UFUA United Firefighters Union of Australia

WAIRC Western Australian Industrial Relations Commission

Glossary

Acts All Acts referred to in this report refer to Queensland Acts unless otherwise
specified

the Bill Public Service and Other Legislation Amendment Bill 2012

the Commission Queensland Industrial Relations Commission

the Committee Finance and Administration Committee

the department Department of Justice and Attorney-General
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Chair's Foreword Public Service and Other Legislation Amendment Bill 2012

Chair's Foreword

This report presents a summary of the Committee's examination of the Public Service and Other

Legislation Amendment Bill 2012.

The Committee's task was to consider the policy outcomes to be achieved by the legislation, as well
as the application of fundamental legislative principles - that is, whether it has sufficient regard to
rights and liberties of individuals and to the institution of Parliament.

The public examination process allows the Parliament to hear views from the public and stakeholders
they may not have otherwise heard from, which should make for better policy and legislation in
Queensland.

The Bill amends the Public Service Act 2008, the Public Sector Ethics Act 1994, the Public Interest

Disclosure Act 2010 and the Industrial Relations Act 1999. The Committee has recommended that

the Bill be passed.

On behalf of the Committee, I would like to thank those that took the time to provide submissions
and those who met with the Committee and provided additional information during the course of
this inquiry.

I also wish to thank the departmental officers for their cooperation in providing information to the
Committee on a timely basis.

Finally, I would like to thank the other Members of the Committee for their hard work and support.

Michael Crandon MP
Chair

August 2012
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Recommendations

Standing Order 132 states that a portfolio committee report on a bill is to indicate the Committee's
determinations on:

n whether to recommend that the Bill be passed

n any recommended amendments

n the application of fundamental legislative principles and compliance with the requirements
for explanatory notes.

The Committee has made the following recommendations:

Recommendation 1 2

The Committee recommends that the Public Service and Other Legislation Amendment Bill 2012 be

passed.

Finance and Administration Committee vii
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Public Service and Other Legislation Amendment Bill 2012 Introduction

1 Introduction

1.1 Role of the Committee

The Finance and Administration Committee (the Committee) is a portfolio committee established by

the Parliament of Queensland Act 2001 and the Standing Orders of the Legislative Assembly on

18 May 2012.1 The Committee's primary areas of responsibility are:

n Premier and Cabinet; and

n Treasury and Trade.

Section 93(1) of the Parliament of Queensland Act 2001 provides that a portfolio committee is
responsible for examining each bill and item of subordinate legislation in its portfolio area to
consider -

a) the policy to be given effect by the legislation;

b) the application of fundamental legislative principles to the legislation; and

c) for subordinate legislation - its lawfulness.

Standing Order 132(1) provides that the Committee shall:

a) determine whether to recommend that the Bill be passed;

b) may recommend amendments to the Bill; and

c) consider the application of fundamental legislative principles contained in Part 2 of the
Legislative Standards Act 1992 to the Bill and compliance with Part 4 of the Legislative

Standards Act 1992 regarding explanatory notes.

Standing Order 132(2) provides that a report by a portfolio committee on a bill is to indicate the
Committee's determinations on the matters set out in Standing Order 132(1).

Standing Order 133 provides that a portfolio committee to which a bill is referred may examine the
Bill by any of the following methods:

a) calling for and receiving submissions about a bill;

b) holding hearings and taking evidence from witnesses;

c) engaging expert or technical assistance and advice; and

d) seeking the opinion of other committees in accordance with Standing Order 135.

1.2 Referral

The Premier, the Hon Campbell Newman MP, introduced the Public Service and Other Legislation

Amendment Bill 2012 to the Legislative Assembly on 31 July 2012. The Bill was referred to the

Committee. The Legislative Assembly agreed to a motion requiring the Committee to report to the

Legislative Assembly by 13 August 2012.

i Parliament of Queensland Act 2001, s88 and Standing Order 194

Finance and Administration Committee 1



Introduction Public Service and Other Legislation Amendment Bill 2012

1.3 Committee Process

The Committee had limited time to consider the Bill due to its urgent nature. The Committee's
consideration of the Bill included calling for public submissions and a public departmental briefing.

The Committee also considered expert advice on the Bills' conformance with fundamental legislative
principles (FLP) listed in Section 4 of the Legislative Standards Act 1992.

1.4 Submissions

The Committee advertised its inquiry into the Bill on its webpage on 1 August 2012. The Committee
also wrote to stakeholder groups inviting written submissions on the Bill.

The closing date for submissions was Monday 6 August 2012. The Committee received five
submissions. A list of those who made submissions is contained in Appendix A. Copies of the
submissions are published on the Committee's website and are available from the Committee
secretariat.

1.5 Public briefing

The Committee held a public briefing on the Bill with officers from the Department of Justice and
Attorney-General (DJAG) and the Public Service Commission (PSC) on Wednesday 8 August 2012. A
list of officers who gave evidence at the public departmental briefing is contained in Appendix B. A
transcript of the briefing will be published on the Committee's website and available from the
committee secretariat.

1.6 Policy objectives of the Public Service and Other Legislation Amendment Bill 2012

The objective of the Bill is to:

• Transfer the administrative arrangements for public service appeals under the Public Service Act
2008 to the Queensland Industrial Relations Commission (QIRC) so it can have responsibility for
the administrative aspects attached to its members carrying out the public service appeals
function.

• Amend the Public Sector Ethics Act 1994 to replace annual ethics training with an emphasis on
employees having education and training in ethical standards at induction and regularly
throughout their employment.

• Transfer the public interest disclosure oversight agency function from the PSC to the Queensland
Ombudsman.

• Transfer the administrative functions from the President to the Vice President of the QIRC and
expand the ability for parties to access legal representation in matters before the QIRC.

Pursuant to Standing Order 132(1)(a), the Committee recommends that the Bill be passed.

Recommendation 1

The Committee recommends that the Public Service and Other Legislation Amendment Bill
2012 be passed.

2 Finance and Administration Committee



Public Service and Other Legislation Amendment Bill 2012 Examination of the Bill

2 Examination of the Public Service and Other Legislation Amendment Bill
2012

2.1 Reasons for the Bill

The Bill amends the Public Service Act 2008, the Public Sector Ethics Act 1994, the Public Interest

Disclosure Act 2010 and the Industrial Relations Act 1999 (IR Act).

The explanatory notes state that government is refocusing the PSC away from a regulatory function
towards a public sector efficiency agenda. The Committee was advised that the government has set
a clearer mandate for the PSC that is focused on commitments that have been made with regard to
establishment controls, establishment management programs and ensuring the right sized public
service .2

2.2 Urgency

The PSC advised that the urgency in relation to the Bill is due to the transfer of the Public Service
appeals registry functions. They advised that recent legislative changes transitioning the hearing and
deciding of appeals to the QIRC became operative from 1 July 2012. The administrative functions
that supported the hearing and deciding of appeals, the registry function, currently remain with the
PSC. So the urgency is to ensure that the transition to the QIRC is finalised.'

The Committee was advised that the PSC is keen to transition the public interest disclosure
responsibilities to the Ombudsman to enable that office to receive disclosures in matters of
maladministration.' With respect to the annual ethics training, the PSC advised that this is a matter
which the government wants to tidy up as soon as possible.'

The department advised that, with respect to the amendments to the IR Act, the transfer of powers
from the President to the Vice President is about ensuring the Commission is operating effectively
and extending the right of representation in legal matters before the Commission.6

2.3 Stakeholder consultation

The explanatory notes state that there has been no community consultation on the Bill. The
explanatory notes state that all government departments were consulted prior to the preparation of
the public service aspects of the Bill and the Department of the Premier and Cabinet ( DPC) and the
PSC were consulted about the proposed amendments to the IR Act.

Many of the submissions were critical of the lack of community consultation on the Bill. The
Queensland Law Society (QLS) expressed the view that it is important for government to consult with
the community on policy and the way in which policy is implemented through legislation . The QLS
also noted that given there is a severely truncated opportunity for review of the amending
legislation , they were unable to undertake an in-depth analysis and it is possible that there are issues
relating to FLPs or unintended drafting consequences which they have not identified.'

2
Ms Cooper, Transcript 8 August 2012: 3

3 Ms Cooper, Transcript 8 August 2012: 1-2
4 Ms Cooper, Transcript 8 August 2012: 2

5 Ms Cooper, Transcript 8 August 2012: 2
6 Mr James, Transcript 8 August 2012: 2
7 Submission 1: 1
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The Queensland Council of Unions (QCU) also registered their concern that there was no consultation
with employees or employee organisations prior to the Bill being placed before Parliament for
consideration .8

The Queensland Teachers' Union (QTU) advised that they are concerned that there has been no
consultation with stakeholders and the timeline for the consideration of the Bill is very short and
does not allow for fruitful and open dialogue between the relevant parties. They noted that their
perception is that there are a number of issues pertaining to the proposed amendments which have
not been duly considered.9

The United Firefighters Union Australia (UFUA) expressed the view that the Bill is ill-considered and
such changes would be best considered following more robust consultation.'°

The Electrical Trades Union of Employees (ETU) recommended to the Committee that the legislation
not be passed until such time as there has been a proper consultation process with stakeholders and
adequate information provided about the impact of the proposed changes on employees, employers
and the efficient functioning of the QIRC.11

The Committee sought advice from the department regarding why no community consultation had
been undertaken. The department advised that in relation to the IR Act amendments, this was a
matter of government policy.12 In regard to the amendments to the other Acts, the PSC advised that
there was no community consultation as a matter of government policy. However, they consulted
internally and they considered that the proposed amendments were not matters to have a high level
of interest to the community.13

2.3.1 Committee Comments

It has become apparent to the Committee, from the comments made in submissions and the
subsequent departmental response, the lack of consultation on the Bill has resulted in a
misunderstanding by stakeholders of the intention of some aspects of the proposed amendments.
The Committee considers that this could have been prevented had appropriate consultation
occurred.

The Committee wishes to reiterate its comments, made when it considered the previous
amendments to the IR Act, that realistic consultation times should be adhered to particularly when
legislation affects numerous stakeholders.

2.4 Estimated Cost of Government Implementation

The explanatory notes state that there are no direct financial considerations aside from indirect
benefits of a more efficient alignment and better streamlining of the government's public sector
integrity functions.

8 Submission 2: 1
9 Submission 3: 4
to Submission 4: 3
11 Submission 5: 7
12 Mr James, Transcript 8 August 2012: 4
13 Ms Cooper, Transcript 8 August 2012: 4
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Public Service and Other Legislation Amendment Bill 2012 Examination of the Bill

In their submission, the UFUA noted their concern that in relation to enterprise bargaining
negotiations and potential QIRC proceedings, the government has traditionally employed
experienced industrial advocates in QIRC proceedings and the use of legal representation in these
matters will markedly increase the cost to the state budget and there would be no practical benefit
to any party or the functioning of the tribunal.14

2.5 Consistency with legislation of other jurisdictions

The explanatory notes state that the Bill is specific to Queensland and the extent to which it is
uniform with or complementary to the Commonwealth or another state is not relevant. However,
legislation of other jurisdiction was taken into consideration in the development of relevant parts of
the Bill.

2.5.1 Clause 23 -amendment of section 319

The proposed amendments to section 319 (2)(b) of the IR Act provide for legal representation in
matters before the Commission.

This amendment is contrary to the Fair Work Act 2009 (Cwlth) (FW Act), which the IR Act was
intended to mirror. The FW Act provides for legal representation in small claims proceedings but
only with the leave of the court.

Section 596 (2) of the FW Act states:

(2) FWA may grant permission for a person to be represented by a lawyer or paid agent in a
matter before FWA only if:

(a) it would enable the matter to be dealt with more efficiently, taking into account
the complexity of the matter; or

(b) it would be unfair not to allow the person to be represented because the person is
unable to represent himself, herself or itself effectively; or

(c) it would be unfair not to allow the person to be represented taking into account
fairness between the person and other persons in the same matter.

Note: Circumstances in which FWA might grant permission for a person to be represented by a lawyer or paid
agent include the following:
(a) where a person is from a non-English speaking background or has difficulty reading or writing;
(b) where a small business is a party to a matter and has no specialist human resources staff while the other party
is represented by an officer or employee of an industrial association or another person with experience in
workplace relations advocacy.

2.5.2 Clause 25 - transfer of administrative arrangements at QIRC

The transfer of administrative responsibility of the QIRC from the President to the Vice President is
also inconsistent with other jurisdictions. For example, the President of the Western Australian
Industrial Relations Commission (WAIRC) presides over the Full Bench and also sits alone to
determine matters within his/her jurisdiction.

14 Submission 4: 4
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According to the WAIRC:

The President hears applications by the Registrar and members and affected non-members of
organisations for orders regarding the compliance with and validity and observance of
organisations rules, and matters relating to elections in those organisations."

The Registrar is responsible for the recording of the registration of organisations under the
Industrial Relations Act 1979. The Registrar is also responsible for the registration and
processing of all applications and documents to be put before the Commission.16

Similarly the Tasmanian Industrial Commission is made up of four Commissioners i.e. a President,
Deputy President and two Commissioners (who also currently hold office as a Commissioner of Fair
Work Australia). Section 13 of the Industrial Relations Act 1984 (Tasmania) outlines:

13. Exercise of powers and jurisdiction of the President and the Commission

(1) The President has the jurisdiction expressly conferred on him by this Act and, in the
exercise of that jurisdiction, he constitutes the Commission and he has, and may
exercise, such powers of the Commission as may be necessary or appropriate for
that purpose.

(2) A Commissioner, other than the President, sitting or acting alone, constitutes the
Commission and, except as otherwise provided in this Act, he has, and may
exercise, while so sitting or acting, all the powers and jurisdiction of the
Commission.

(3) Where more than one Commissioner is sitting or acting at the same time in the

exercise of the jurisdiction of the Commission, each such Commissioner constitutes

the Commission.17

The proposed amendment of the Public Interest Disclosure Act 2012 to transfer PSC's public interest
disclosure oversight agency function to the Queensland Ombudsman is consistent with that in New
South Wales.18 However, in Western Australia public interest disclosures rest with the Public Sector
Commissioner.'9

2.6 Amendments to the Public Service Act 2008

The Bill amends the Public Service Act to complete the second and final stage of the transfer of the
PSC Chief Executive's public service appeals function to the QIRC.

is Western Australian Industrial Relation Commission, Structure : The President of the Western Australian Industrial Relation Commission,
htt www,wairc.wa.gov.au/Pages/AboutUs/Structure.aspx [31 July 2012]

16 Western Australian Industrial Relation Commission , Structure : Registrar , httt^://s^nvw.wairc.wa.gov.au/Pales/AboutUs/Structure.aspx
[31 July 2012]

17 Tasmanian Legislation . Industrial Relations Act 1984 ( No. 21 of 1984),
http://www.thelaw.tas.govau/tocviewiildex.w3p cond=;doc id=21%2[3So2[31984%2BAT %40EN%2[320120731000000;histon=;prom pt=
;rec=;term [31 July 2012]

18 New South Wales Ombudsman . About Us. http://www.ombo.nsw.gov.au/what-we-do/about-us [31 July 2012]
19 Western Australian Government . Department of Attorney General . Public Interest Disclosure http://www. Albhicsector.wa.gov.au )ublic-

aclministrationofficial-conduct-and-integrity /public - interest-disclosures [ 31July2012]
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Public Service and Other Legislation Amendment Bill 2012 Examination of the Bill

The QTU submission states:

As a result of the previous amendments to and the current proposed amendments to the Act, the
expanding role of the Commission now includes the former appeals function of the Public Service
Commission. These amendments will potentially open up the floodgates to having legal
representation in other matters such as transfer appeals, discipline appeals, classification appeals
and promotion appeals to name but a few. This will result in lengthy and protracted litigation
which was once dealt with expeditiously by the Public Service Commission with the Commission
being clogged with unnecessary red tape, akin to the other courts in Queensland .20

The PSC advised that the proposed amendments relate to the transfer of administrative
responsibilities. They confirmed that the transfer of the appeal deciding and hearing function were
the subject of the earlier amendments to the Act.21 The department further advised that
amendments that are proposed to section 319 of the IR Act relate to legal representation of parties
in proceedings before the QIRC and they do not touch on matters or appeals that are heard under
the Public Service Act.22

2.7 Amendments to the Public Interest Disclosure Act 2010

The Bill amends the Public Interest Disclosure Act by transferring the PSC's public interest disclosure
oversight agency function to the Queensland Ombudsman, which is the existing oversight body for
public sector maladministration and which broadly covers the same jurisdiction as public interest

disclosures.

The PSC advised that currently they administer the public interest disclosure for the whole of the
public sector which includes local governments and other public sector agencies. Transferring of this
function to the Queensland Ombudsman, who already handles a much broader range of public sector
agencies than the PSC, enables efficiencies as they already have administrative systems in place .13

The Committee was concerned that the proposed transition of the public interest disclosure
functions would impose significant resource implications on the Ombudsman's office. The PSC
advised that there has been an agreement that the resources the PSC is currently applying to the
public interest disclosure function will be transferred to the Ombudsman. This matter has been
discussed and agreed between the respective public sector organisations.24 The Committee is

satisfied that the Ombudsman's office will not suffer additional duties without due recompense.

2.8 Amendments to the Public Sector Ethics Act 1994

The Bill amends the Public Sector Ethics Act to require public service employees to receive ethics
training as part of induction programs and at regular intervals.

The PSC outlined the benefits of the proposed change to the Public Sector Ethics Act. They advised

that rather than ethics training and education being an annual compliance activity that chief

executive officers are required to ensure their officers have, the changes will ensure that any new

person gets induction training in ethics as well as any other induction training in relation to their

role 25

20 Submission 5:
21 Ms Poiner, Transcript 8 August 2012: 5
22 Mr Anderson, Transcript 8 August 2012: 5
23 Ms Poiner, Transcript 8 August 2012: 2
24 Ms Cooper, Transcript 8 August 2012: 5
25 Ms Poiner, Transcript 8 August 2012: 6
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2.9 Amendments to the Industrial Relations Act 1999

The Bill amends the IR Act to transfer responsibility for the administration of the QIRC from the
President to the Vice President. In addition, the amendments will allow parties greater access to
legal representation in proceedings before the QIRC.

2.9.1 Clause 23 -amendment of section 319

Clause 23 amends section 319(2)(b) of the IR Act which provides for legal representation in matters
before the Commission. The following table details a comparison of the existing section and the
proposed amendment:

Existing section 319(2) Details of related sections Proposed section 319(2) Details of related sections

(2) The party or person may
be represented by a lawyer
if, and only if-

(a) for proceedings in the

court-

(i) the proceedings are for
the prosecution of an
offence; or

(ii) all parties consent; or

(iii) the court gives leave; or

(b) for proceedings before
the commission, other than
proceedings under section
278 or 408F-

(i) the proceedings relate to
a matter under chapter 4,
other than section 110; or

(ii) all parties consent; or

(iii) the proceedings relate
to a matter under chapter 3,
or under section 110, 275,
276 or 279, or under
chapter 12, part 2 or part 16
and, on application by a
party or person-

(A) the commission is
satisfied, having regard to
the matter the proceedings
relate to, that there are
special circumstances that
make it desirable for the
party or person to be legally
represented; or

(B) the commission is
satisfied the party or person
can be adequately
represented only by a
lawyer;

s278 - Power to recover
unpaid wages and
superannuation
contribution etc.

s408F - Commission may
order repayment of fees
received by private
employment agent

Chapter 4 - Freedom of
association

s110 - Encouragement
provisions permitted

Chapter 3 - Dismissals

s275 - Power to declare
persons to be employees or
employers

s276 - Power to amend or
declare void contracts

s279 - Orders about
representation rights of
associations or employee
organisations

Ch12, part 2 -Registration

Ch12, part 16-
Deregistration

(2) The party or person may
be represented by a lawyer
if, and only if-

(a) for proceedings in the
court-

(i) the proceedings are for
the prosecution of an
offence; or

(ii) all parties consent; or

(iii) the court gives leave; or

(b) for proceedings before
the commission, the
proceedings relate to the
following-

(i) chapter 4, other than
section 110;

(ii) section 149;

(iii) section 230;

(iv) section 274A;

(v) section 277;

(vi) section 284; or

(ba) for proceedings before
the commission not
mentioned in paragraph
(b)-

(i) all parties consent; or

(ii) on application by a party
or person-

(A) the commission is
satisfied, having regard to
the matter the proceedings
relate to, that there are
special circumstances that
make it desirable for the
party or person to be legally
represented; or

(B) the commission is
otherwise satisfied that it is
desirable for the party or
person to be legally
represented;

Chapter 4 - Freedom of
association

s110 - Encouragement
provisions permitted

s149 -Arbitration if
conciliation unsuccessful

s230 -Action on industrial
dispute

s274A - Power to make
declarations

s277 - Power to grant
injunctions

s284 - Interpretation of
industrial instruments

8 Finance and Administration Committee



Public Service and Other Legislation Amendment Bill 2012 Examination of the Bill

The explanatory notes state that section 319(2)(b) will retain the right of a party or person to be
represented by a lawyer in proceedings brought before the Commission and will extend the right to
legal representation to any party in proceedings relating to sections 149, 230, 274A and 277. The
areas that will have an automatic right to legal representation are as follows:

n Chapter 4, other than section 110 - Freedom of Association, excluding Encouragement
provisions permitted

n Section 149 - Arbitration if conciliation unsuccessful

n Section 230-Action on industrial dispute

n Section 274A - Power to make declarations

n Section 277 - Power to grant injunctions

n Section 284 - Interpretation of industrial instruments

The UFUA advised the Committee that they considered the changes in relation to section 319 to be
unwarranted and detrimental to the overall operation of the industrial tribunal.26 The QTU also
stated that the proposed provisions are counter-intuitive to the principals of the Act by complicating
a long standing and successful process which was originally set up for employers and employees to
progress industrial matters.27 The QCU also stated that the QIRC has operated equitably and fairly
for both employers and employees and the proposed amendments are unnecessary .2"

The ETU advised the Committee that the Act specifically contemplates 'democratically run
organisations and associations' having a particular representational role in industrial relations. By
providing that representational role the Act recognises the need of employees for representation.
Similarly employers can be represented by industrial organisations and/or associations. The ETU
considers that this provides balance in representation and that allowing unlimited access to legal
representation this balance would be upset .21

The QLS supported and welcomed the proposed amendments to section 319(2)(b) concerning the
representation of parties in proceedings before the QIRC. They noted that the proposed
amendments broaden the right of parties to have legal representation in matters by:

n creating an automatic right to representation in a wider range of matters than is presently
the case (including arbitration of certain industrial disputes, declarations on industrial
matters, injunctive proceedings, and applications for an interpretation of an industrial
instrument);

n permitting parties to make an application for legal representation in respect of all
proceedings before the QIRC (rather than simply in respect of proceedings under specified
sections as is presently the case); and

n in respect of applications, giving the QIRC a broader discretion as to whether to allow such
representation .30

They considered that the changes give greater access to legal representation in proceedings before
the QIRC, particularly in more complex matters. They also considered that the amendments will
strengthen access to justice for those coming before the QIRC and will offer more flexibiIity.31

26 Submission 4: 3
27 Submission 3: 3
28 Submission 2: 3
29 Submission 5: 3
30 Submission 1:2
31 Submission 1: 2
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The QCU indicated that the proposed amendment to section 319 has the potential to place one party
at a disadvantage in proceedings if they are not legally represented and the other party is so
represented. They also noted that this imbalance may deny the party the opportunity to receive a
fair and just outcome and employees are less likely to be in a financial position to engage legal
representation than are employers and therefore the amendment has the potential to provide an
advantage to employers over employee S.32

The QTU expressed their concern that allowing any party greater access to legal representation than
that currently provided for in the Act alters a level playing field and causes a distinct disadvantage to
a party without access to legal representation as a consequence of cost.33 The ETU also noted that
employees are less likely to have access to the resources to engage a lawyer, placing them at a
disadvantage. They considered that it is a matter of social justice to ensure that the balance
between employer and employee is maintained .34

The department advised the Committee that the proposed amendments provide an equal
opportunity for both parties to have legal representation. The department explained that currently
there are four categories dealing with legal representation the Commission as follows:

1. where neither party can have legal representation;

2. where all parties are entitled to have legal representation;

3. where the parties consent that there is legal representation; and

4. where if the consent is withheld, the tribunal member who is hearing the matter can still
allow legal representation on application by one party if the tribunal member feels that
there are special circumstances or that the party cannot be adequately represented unless
they are represented by a lawyer.35

The department advised the proposed amendments effectively create three categories where legal
representation is permitted as follows:

1. the matters that are listed in the amendments, where there is the right of any party to be
legally represented;

2. where the parties consent to the legal representation; and

3. where if consent is not forthcoming, on application by one party to the tribunal, the
Commissioner hearing the matter, if they are satisfied that the requirements of the Act are
met, can grant legal representation.36

The department confirmed that the amendments remove the category where legal representation
was not permitted on certain matters.37 The department also confirmed that the amendments
where legal representation is allowed as a matter of right are not universal and only relate to
complex matters. They noted that these areas reflect the business of the tribunals in terms of the
complexity of the issues involved.38 The department also added that it is not unusual for lawyers to
appear in the QIRC, particularly in the more complex legal circumstances. However, there are still
likely to be circumstances where lawyers will not be allowed to appear.39

32 Submission 2: 1
33 Submission 3: 3
34 Submission 5: 3
35

Mr Anderson, Transcript 8 August 2012: 6
36

Mr Anderson, Transcript 8 August 2012: 6
37 Mr Anderson, Transcript 8 August 2012: 6
38 Mr James, Transcript 8 August 2012: 7
39 Mr Anderson, Transcript 8 August 2012: 7
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The department acknowledged that it is a balancing act between allowing the right to legal
representation and ensuring that there is no unnecessary red tape. They advised that traditionally
the Commission has been seen as a layman's court, however, this was in a time where industrial
relations matters were not as complex as they are today. They confirmed that the Commission now
deals with particularly complex matters and people are availing themselves of their right to legal
representation.40

The rationale for the proposed amendment to extend the availability of legal representation is that
such proceedings are generally more complex and legalistic in nature and a party should have the
right to choose to be represented by a lawyer.

The QLS suggested that it may be beneficial for proceedings under Chapter 12, Parts 2 and 16, which
deal with registration and deregistration of industrial organisations, to be included in proposed
section 319(2)(b) as complex matters where an automatic right to legal representation is available.41
The department advised that they have not specifically considered these to be complex matters.42

The Committee believes that this suggestion was worthy of further consideration. Registration and
de-registration are generally of a legalistic nature and are often the result of complex legal thought
and consideration. Therefore these matters would fit the rational defined in the explanatory notes.
However, some registrations and de-registrations are uncomplicated. The right to have lawyers by
consent has been retained and therefore the Committee considers that it is not necessary that these
sections be included within the amendments.

2.9.2 Clause 25 -transfer of administrative arrangements at QIRC

The explanatory notes state that Clause 25 provides a schedule making minor and consequential
amendments to the IR Act and these chiefly relate to deleting references to the President of the
Commission and replacing it with the Vice President, to reflect new administrative arrangements for
the Commission.

Currently, the members of the QIRC are the President, the Vice President, two Deputy Presidents and
other Industrial Commissioners. The President is responsible for administration of the Commission
and registry, including allocation of matters, establishing industry panels for disputes, approving
references to a Full Bench, and general conduct of Commission business. The President is to be
assisted by the Vice President in performing responsibilities and may delegate power to the vice
President or if the Vice President is not available -to one or more deputy Presidents .41

The Commission is a lay tribunal. With the exception of the President and the Vice President,
Members of the Commission are not required to be lawyers but are required to have a high level of
experience in business, government or industrial relation S.44

The Committee was advised that prior to 1999 the administrative responsibility for the QIRC was
vested in the President and amendments to the IR Act at that time introduced a position of
Commission Administrator who was responsible to the President to administer the QIRC. In 2001 the
Commission Administrator was given autonomy from the President to remove the confusion that had
developed between the two positions as to their respective spheres of responsibility.45

4° Mr James , Transcript 8 August 2012: 4
41 Submission 1: 2
42 Mr James , Transcript 8 August 2012: 7
43 Queensland Industrial Relations Commission , About Us, http://www.girc.gld.gov.au/aboutus/-aboutus info/index.htmUtcomm [2 August

2012]
44 Queensland Industrial Relations Commission , About Us, http://wcvw.girc.dld.gov.au/aboutus/aboutus info/index.htmttcomm [ 9 August

2012]
45 Mr James, Transcript 8 August 2012: 3
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In 2002, former Prime Minister, Bob Hawke, was commissioned to undertake a Review of Enterprise
Bargaining in the Queensland Public Sector. Hon Hawke made recommendations regarding the
composition of QIRC.46 Subsequent to that review the government introduced the Industrial
Relations Amendment Bill 2002 which placed the administrative responsibilities for the Commission
and the Registry with the Vice President and provided that the Vice President was to be assisted by
Deputy Presidents in the orderly and expeditious discharge of the Commissions' jurisdiction and
power.47

The explanatory notes to that Bill detailed that there had been extensive consultation with unions
following the Hawke report and unions had agreed that there would be some benefit from clarifying
the management and administration of the Commission .411

The department advised the Committee that the Queensland public sector's administrative
responsibility in the QIRC was transferred to the Vice President and the position of Commission
Administrator was abolished. This was the result of some administrative difficulties in the QIRC
which were then perceived to be affecting the expertise and consistency applied to the conciliation
and arbitration of public sector bargaining.49

In 2009, amendments were introduced to return the administrative responsibility of the QIRC to the
President. The stated reasons for those changes were to align the administrative arrangements of
the QIRC with those of other jurisdictions, especially the Australian Commission. Currently the IR Act
imposes a statutory duty on the President and the QIRC to allocate work to Commissioners to
determine which Commissioners would constitute a full bench. The Commissioners are obliged to
comply with the President's directions,5o

The ETU noted in their submission that the amendment devolving many of the administrative
functions of the President to the Vice President has been considered on a number of previous
occasions. They advised that:

When the Act was originally passed through Parliament in 1999 the responsibility for these
administrative functions resided with the President and the Commission Administrator.

In 2002, following consultation with stakeholders, there were amendments to the legislation,
which saw the abolition of the position of Commission Administrator, the creation of two
positions of Deputy President and the transfer of some administrative functions from the
(now defunct) Commission Administrator to the Vice President.

This situation was again reviewed in 2009 and following further consultation with
stakeholders, amendments were made to the Act to restore the administrative functions to
the President of the Commission.

46 Hon RJL Hawke AC, Review of Enterprise Bargaining in the Queensland Public Sector, September 2002: 15-16
47 Explanatory Notes, Industrial Relations Amendment Bill 2002: 2
48 Explanatory Notes, Industrial Relations Amendment Bill 2002: 2
09 Mr James, Transcript 8 August 2012: 3
s°

Mr James, Transcript 8 August 2012: 3
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At that time the explanatory notes for the bill stated:

"The Industrial Relations Act 1999 (IR Act) vests administrative responsibility for the

QIRC in the vice president, including allocating work to commissioners, administering

the commission and registry and generally ensuring the orderly and expeditious

exercise of the QIRC's jurisdiction and powers. However, the IR Act establishes the

president as the formal head of the QIRC. The president is responsible for the dual

appointment of commissioners to hear joint state/federal matters and is also

responsible for the approving of forms, tribunal rules and practices. This division of

responsibility has created some difficulties with respect to the two roles and functions.

For example, the president attends regular heads of tribunal meetings (involving State

and Commonwealth tribunal heads), where a significant amount of the agenda is

devoted to matters relating to the administration of commissions. The Queensland

president has not been able to fully participate in these discussions because he does

not have administrative responsibility for the QIRC. "5t

The ETU noted that the proposed amendments would see the 2009 amendments reversed and the
administrative functions again taken from the President and given to the Vice President . They stated
that these amendments are not supported by any rationale, or by any consultation with
stakeholders . They are opposed to the amendments on the basis that they directly contradict the
information in the explanatory note from the 2009 Bill.52

The department advised that there have been some concerns raised about the orderly and
expeditious exercise of the QIRC's jurisdictions . There has been a significant increase in Q-Comp
matters considered by the Commission , which has increased their workload. The percentage of
matters completed has declined from 87 % in 2008 -09 to 69% in 2010 - 11. On the basis of some of
those concerns and the backlog of some appeals, it was considered necessary to improve the
operations of the Commission by transferring the powers of the allocation of duties and
administrative functions to the Vice President .51

The Committee was advised that the President remains as the head of authority for the Commission,
the Registry and the court , however , the function of the day-to-day operation , the allocation of work
and administrative functions and duties will be allocated to the Vice President.54

The QLS also noted in their submission that this proposed amendment has the effect of removing the
President ' s overall responsibility for the administration of the Commission and Registry. They
suggested that the arrangements should more closely follow the arrangements of the Supreme and
District Courts with the President retaining overall responsibility for the administration of the
Commission and the Vice President being responsible to the President for various administrative
roles.55

In response to this suggestion , the department advised that the way the administrative duties have
been transferred from President to Vice President is simply a function of going through the Act and
looking at the various provisions which allow for those functions . They noted that the amendments
are of a procedural nature .-16

51 Submission 5: 4-5
52 Submission 5: 5
53 Mr James, Transcript 8 August 2012: 3
54 Mr James , Transcript 8 August 2012: 2
55 Submission 1: 3
56 Mr James, Transcript 8 August 2012: 3
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The department confirmed that the President is still responsible for the efficient operation of the
Commission and the President still exercises powers for rule making. They consider that the effect of
the amendments is to simply transfer administrative duties, not the authoritative head of the
tribunals.57

57 Mr James, Transcript 8 August 2012: 3
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3 Fundamental legislative principles

Section 4 of the Legislative Standards Act 1992 states that FLPs are the 'principles relating to
legislation that underlie a parliamentary democracy based on the rule of law'. The principles include
that legislation has sufficient regard to:

• the rights and liberties of individuals, and
• the institution of parliament.

The Committee examined the Bill's consistency with FLPs. This section of the report discusses
potential breaches of the FLPs identified during the Committee's examination of the Bill and includes
any reasons or justifications contained in the explanatory notes and provided by the department.

The explanatory notes identify that legislation should not adversely affect rights or liberties or
impose obligations retrospectively.

3.1 Issues identified

In relation to whether the Public Service and Other Legislation Amendment Bill 2012 has sufficient
regard to fundamental legislative principles, the Committee identified no FLP breaches.

The explanatory notes state:

At this stage the Office of Queensland Parliamentary Counsel has not advised the Bill is
inconsistent with any Fundamental Legislative Principles.

The Committee considered this statement to be unclear and sought further clarification from the
department. The Committee was advised that the Office of Queensland Parliamentary Counsel
(OQPC) was consulted in relation to the Public Service Act, the Public Sector Ethics Act and Public
Interest Disclosure Act amendments when they were being drafted and OQPC advised that they were
not aware of any FLPs which would be breached with respect to those Acts being amended.58 The
Committee was further advised that OQPC did not raise any inconsistencies with the FLPs in relation
to the IR Act.59

3.2 Explanatory notes

Part 4 of the Legislative Standards Act 1992 relates to explanatory notes. Subsection 22(1) states
that when introducing a bill in the Legislative Assembly, a member must circulate to members an
explanatory note for the Bill. Section 23 requires an explanatory note for a bill to be in clear and
precise language and to include the Bill's short title and a brief statement providing certain
information.

Explanatory notes were tabled with the introduction of the Bill. Whilst the Committee found that the
notes are fairly detailed and contain the information required by section 23 and a reasonable level of
background information and commentary to facilitate understanding of the Bill's aims and origins,
some aspects of the wording in the explanatory notes were not satisfactory.

The Committee considers that more care should be taken when drafting explanatory notes to ensure
that the language used is clear and unambiguous.

58
Ms Poiner, Transcript 8 August 2012: 4

59 Mr Anderson, Transcript 8 August 2012: 4
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Appendices
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Appendix A - List of Submissions

Appendices

Sub # Submitter

1 Queensland Law Society

2 Queensland Council of Unions

3 Queensland Teachers' Union

4 United Firefighters Union of Australia (Queensland Branch)

5 Electrical Trades Union
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Appendix B - Officers appearing on behalf of the department at public briefing - Wednesday

8 August 2012

Witnesses

Ms Sonia Cooper, Acting Senior Executive Director, Workplace Strategy and
Performance, Public Service Commission

Ms Kim Poiner, Principal Advisor, Public Service Commission

Mr Michael Anderson, Manager, Industrial and Employee Relations, Public
Service Commission

Mr Tony James, Executive Director, Private Sector Industrial Relations,

Department of Justice and Attorney-General

Ms Tricia Rooney, Manager Strategic Planning and Co-Ordination Group,
Health and Safety Delivery Directorate, Department of Justice and Attorney-
General
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Dissenting Report
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Dissenting report

We the undersigned wish to notify of our dissent to the recommendation to pass the bill, Due to the
shortened timelines allowed for consideration of the bill by the committee we have had insufficient
time to provide a detailed statement of our reasons. We will detail the reasons for our dissent upon
the resumption of the second reading debate.

Mr Curtis Pitt MP

Deputy Chair

Member for Mulgrave
Manager of Opposition Business, Shadow Minister for Treasury and Trade, Energy and Water Supply,

Main Roads, Aboriginal and Torres Strait Islander Partnerships, Sport and Recreation

Mr Tim Mulherin MP

Mernber for Mackay
Deputy Leader of the Opposition, Shadow Minister for State Development, Infrastructure, Planning

and Racing, Agriculture, Fisheries and Forestry, Local Government, Science, IT and Innovation
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