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Issues of electoral reform raised in the Mansfield decision

CHAIR’S FOREWORD

This inquiry has its genesis in events which occurred in the Mansfield electorate on the day of
the 1998 State general election. In a decision on a subsequent petition challenging the
electoral result for that electorate, the Honourable Mr Justice Mackenzie (sitting as the
Queensland Court of Disputed Returns) raised a number of issues of electoral law reform for
the legislature’s consideration. Given that this committee’s areas of responsibility include
‘electoral reform’, the committee resolved to inquire into those issues following a request by
the Attorney-General.

The two issues raised by Justice Mackenzie are quite distinct. The first concerns the
regulation of second preference how-to-vote cards to try and minimise the recurrence of the
conduct complained of in the Mansfield petition. After considering various ‘regulatory’
options, the committee has broadly agreed with Justice Mackenzie’s suggestion that how-to-
vote cards should be required to bear, in sufficiently sized print, the name of the party (or
independent candidate) on whose behalf they are distributed. The committee believes that by
clearly stating the political source of such material, voters will be equipped with the means to
make informed decisions when handed how-to-vote material.

While more robust regulation of how-to-vote cards than what is proposed by the committee is
clearly possible, there is also a real limit to the degree to which a voter’s hand should be held
within the voting booth. The intention of these provisions is to create adequate laws upon
which a voter may rely in understanding any particular how-to-vote material. Beyond that, it
is not unlike any consumer matter, thateyeat emptor

The second issue Justice Mackenzie raised concerns appeals from the Court of Disputed
Returns to the Court of Appeal. Previously, Queensland’s electoral legislation allowed for
such appeals on questions of law. However, Queensland’sEl86tral Actprovides that
decisions of the Court of Disputed Returns are final and not subject to appeal.

The issue of appeals raises the competing policy considerations of ensuring the quick
resolution of disputes, especially important in the formation of Parliament and hence

Government after general elections, and the need to provide parties to a dispute with
procedural justice. The committee believes that it has achieved an appropriate balance
between these two considerations by recommending the introduction of a right of appeal from
the Court of Disputed Returns on questions of law only, together with certain other

procedural requirements designed to ensure that appeals are dealt with expeditiously.

The committee has recommended that this appeal be to a new Appeals Division of the Court
of Disputed Returns, not the Court of Appeal. The committee has also recommended that the
existing provisions regarding the Court of Disputed Returns be reviewed to ensure that
Court’s clear separation from the Supreme Court. Some of the reasoning behind this is drawn
from the logic of the recent High Court decisionSafe v Hillwhich the committee believes
raises issues that warrant closer consideration. Essentially, the committee is adamant that
there should only be one layer of appeal, which is to a State body, and that the possibly of
(further) appeals to the High Court are, to the extent achievable, precluded.
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On behalf of the committee, | thank those who have assisted the committee throughout its
inquiry, namely: submitters for their valuable contribution; the various Australian electoral
commissioners and, in particular, the Queensland Electoral Commissioner, Mr Des O’Shea;
Justice Mackenzie who arranged for a copy of his decision to be easily accessed by members
of the public, Parliamentary Counsel, Mr Peter Drew, and his officers, particularly Mr lan
Larwill; and the committee’s research staff.

Finally, | wish to record my appreciation of the hard work of my fellow committee members
throughout this inquiry.

Gary Fenlon MLA
Chair

September 1999




Issues of electoral reform raised in the Mansfield decision

1. INTRODUCTION

The Legal, Constitutional and Administrative Review Committee (‘the committee’ or
‘LCARC’) is established under thd’arliamentary Committees Act 1998Id). The
committee has four statutory areas of responsibility: administrative review reform;
constitutional reform; electoral reform; and legal reform. This report concerns issues arising
under the committee’s area of responsibility about electoral reform.

1.1 THE MANSFIELD DECISION

On 21 September 1998, the Honourable Mr Justice Mackenzie of the Supreme Court of
Queensland, sitting as the Court of Disputed Returns, handed down a decision in relation to a
petition by Mr Frank Carroll disputing the 1998 State election result for the electorate of
Mansfield (the ‘Mansfield decision’).Mr Carroll had been the sitting member for the
Mansfield electorate representing the Liberal Party and a candidate in the 1998 election.

Mr Carroll's petition concerned the distribution by Australian Labor Party (‘ALP’) affiliates

of two ‘unofficial’ Pauline Hanson’s One Nation party (‘One Nation’) how-to-vote cards in
the electorate of Mansfield on the day of the 1998 State election. These how-to-vote cards,
which were headed ‘Thinking of voting One Nation...?’, encouraged electors to distribute
their second preference vote to, alternatively, the ALP or the ALP candidate, Mr Rhil Reeves.
(Copies of these two cards appearAapendix A.) The ‘official’ One Nation how-to-vote

card in fact did not indicate any preference allocations.

Mr Carroll alleged that the ALP had misled voters by handing out these cards prior to them
voting at various polling booths in the electorate of Mansfield and by simultaneously
representing by words and conduct that the cards were authorised, distributed or issued on
behalf of One Nation. The combined effect of this, according to Mr Carroll, was to increase
the One Nation primary vote and increase the flow of preferences to thé MtRarroll
primarily argued that the ALP’s conduct in distributing these cards was in breach of ss 158
and/or 163 of théelectoral Act 1992Qld) and that it occurred with the knowledge of the

ALP and/or the ALP candidate, Mr Reeves.

Section 158 makes it an offence for a persorhtader or interfere with the free exercise or
performance, by another person, of another right or duty under [the Electoral Act] that
relates to an electidnAccording to Justice Mackenzie, the underlying question in relation to

s 158 was whether proved conduct of the ALP workers was a hindrance or interference with
the exercise of the right to vote.

Section 163(1) of the Electoral Act provides tha#t: pgerson must not, during the election
period for an election, print, publish, distribute or broadcast anything that is intended or
likely to mislead an elector in relation to the way of voting at the eléction

! Re Carroll v Electoral Commission of Qld & Reey&9898] QSC 190. A copy of the decision can be
obtained from the Internet via the Austlii website at <httpuit.auglii.edu.au>.

Judgment, para 22. In evidence, Mr Reeves deposed that it was ALP strategy to nullify the flow of One
Nation preferences except where voters might give their second preference to the ALP: Judgment, para 26.
Mr Carroll also argued that the conduct in question breached ss 153 and/or 15&lettheal Act 1992

which concern false and misleading statements published ‘under or for the purposes of the Act’. However,
Justice Mackenzie held that those sections did not apply because handing out how-to-vote cards did not
meet the threshold requirement of being ‘under or for the purposes of the Act’: Judgment, paras 79-80.
Judgment, para 82.
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Critical to determining whether these sections were breached was High Court authority which
restricts the operation of sections like s 163(1) to the voter’s act of actually recording their
judgment as to whom they wish to vote for, rather than the formation of that judijiters,
misleading electoral advertising merely directed at encouraging an elector to vote for a
particular party or candidate generally does not breach sections such as § 163(1).

In the case of s 158, Justice Mackerateepted that a misleading statement might hinder a
voter freely recording a vote. However, His Honour noted that a similar question to that under
s 163 must be asked, namely, whethke ‘conduct alleged hindered or interfered with the
right to express, by marking the ballot paper, his decision to vote in a particular Miay
Honour observed that the section is not concerned with conduct affecting an elector’'s making
of a political judgment for whom to vofe.

In applying the law to the facts at hand, Justice Mackenzie noted that, if the cards were all
that was objected to and there was no suggestion that any ‘subterfuge or disinformation’ had
been engaged in when the cards were handed out, neither s 158 nor s 163(1) would be
infringed. In this regard, His Honour noted that the cards were not materially different from a
card that had been previously held by the High Court (sitting as the Commonwealth Court of
Disputed Returns) not to contravene a provision similar to s 163(1) and, importantly, the
cards were not directly contradictory to One Nation’s ‘official’ how-to-vote Eatderefore,

neither provision was infringed by mere distribution of the cards.

However, His Honour considered it possible that handing out accentined withsaying

words while handing it out could convettié case from one where the formation of political
judgment is affected to one where the act of recording or expressing the political judgment is
affected In this regard, Justice Mackenzie heard evidence from polling booth workers
associated with various political parties, including the ALP and the Liberal Party, and voters
who received the cards in question. In evidence, it was alleged that ALP workers distributing the
cards either purported to represent One Nation or represented that the card was an official One
Nation card indicating that party’'s preferred preference flow.

Justice Mackenzie found that in a number of instances there were deliberate attempts to
represent that the card was a One Nation card when handed out and that in those cases it was
‘an inevitable inference that such conduct was intended to mislead the®vidterever, as

noted above, the key issue was whether that conduct was intended to mislead voters in
relation to recording or expressing their political judgment already made (a breach of the
Act), or in relation to the formation of their political judgment as to for whom they would cast

a vote (not a breach of the Act). While noting the ‘artificiality’ of this subtle distinction, His
Honour found that there was little direct evidence of people actually being influenced in their

Principally, Evans v Crichton-Browng1981) 147 CLR 169 which has been applied in Queensland:
Robertsonv Knuth (1997) 1 Qd R 95. For a good discussion on judicial interpretation of the
Commonwealth’s s 163(1) equivalenEemmonwealth Electoral Act 1918 329(1)—see the Australian
Electoral Commission’'s (AECElectoral Backgrounder No ,3Misleading and deceptive electoral
advertising: ‘unofficial’ how-to-vote cardsAEC, May 1998 andtlectoral Backgrounder No,%Electoral
Advertising AEC, July 1998. (Available on the Internet at htypahiv.aec.gov.au.) In Backgroundiio 3

(p 3), the AEC gives the example of conduct that would breach s 329(1) as an erroneous statement about
the operating hours of a polling booth so that an elector consequently missed out on the opportunity to vote.
Although, inEvansthe High Court said that a statement that a person who wished to support a particular
party should vote for a particular candidate, when that candidate in fact belonged to a rival party, might
breach s 329(1).

Judgment, paras 81-83.

8 Judgment, para 120, referring to the decision of Gaudrok\V@bster v Deahrf1993) 116 ALR 223.

Judgment, para 127.
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vote by the card® Accordingly, on this interpretation of the sections and the factual evidence
there had been no contravention of either s 158 or 183(1).

The final threshold issue was whether, having regard to the impropriety proved, such conduct
resulted in a situation where there was good ground for believing that the result recorded did
not reflect the actual preference of the majority of vatehs.this regard, Justice Mackenzie

held that Wwhere the margin was 83 votes it is insufficiently established that there is good
ground for believing that the result recorded did not reflect the actual preference of a
majority of electors™® Accordingly, the petition was dismissed.

Issues for the leqislature

In the concluding paragraphs of his judgment, Justice Mackenzie raised a number of issues
concerning electoral reform that the Queensland legislature might consider addressing. In
particular, His Honour made some suggestions to avoid the recurring problem of misleading

how-to-vote cards. While Justice Mackenzie recognised that it might be legitimate to argue

that encouraging voters to express preferences is ultimately a matter for candidates and
parties and not the electoral system, His Honour felt that nevertheless the electoral system
‘ought to at least minimise the opportunity to engage in conduct directed towards obtaining a

preference which, while not unlawful, is likely to exacerbate disillusionment with the political

process™*

In the current case it was, His Honour noted, a ‘compelling conclusion’ that the intention of
some of the ALP workers distributing the cards in question was to conceal from unwary
voters that the cards in question were in fact ALP cards. Similarly, one of the cards was
‘cleverly designed’ to make the words ‘One Nation’ particularly conspicuous at first glance,
even though there were other words on the card which should have alerted the more observant
voter to the fact that it was not a One Nation card. This was despite the fact that the cards
bore in small print at the bottom of the card the name and address of the ALP official who
authorised the card as well as the letters ‘AP".

Accordingly, at paragraphs 153-154 Justice Mackenzie stated:

153 The fact that issues of the kind involved in this case have had to be determined by
this Court suggests that something should be done to minimise the possibility of them
arising again. An inexpensive measure which neither limits solicitation of preferences
nor inhibits freedom of debate would be to require all cards distributed with a view to
obtaining second and subsequent preferences to bear on their face (and on each face if
it is double sided) the name of the party on whose behalf or on whose candidate’s
behalf it is distributed. Where it is issued by a person who is not a party candidate, the
fact that he or she is an independent should be stated. Such information should be
required to be printed in type of a size which is sufficiently large to be easily read and
is not overwhelmed by other printing on the card.

154 If this is done, there would be little room for the kind of confusion alleged to have
occurred in this case to occur again. In view of its inexpensive nature and simplicity of

10
11
12

Judgment, paras 128-129.

Judgment, paras 133-135.

This arises from the ‘proper approach’ to #lectoral Act 1992s 136 (Powers of the court), as recently
expounded by Ambrose J ifanti v Davies(no 3) [1996] 2 Qd R 602 and followed by Mackenzie J:
Judgment, paras 9-12.

Judgment, para 138.

Judgment, para 148.

Judgment, para 151.

13
14
15
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implementation, and the fact that it promotes the ideal of voters being fully informed
before they decide whether to give a second or subsequent preference and, if so, to
whom, consideration should be given to amending the Electoral Act accordingly. Since,
on the evidence of the how-to-vote cards of all of the parties contesting the election,
there is no practical problem about including the party’s name prominently on the
card, it is difficult to see any reason why there should be any objection to its
implementation.

Justice Mackenzie also made the following observation regarding appeals from the Court of
Disputed Returns.

155 One other matter which may bear consideration is that sometimes, as in this case,
complex questions of law arise. Under the former Act there was provision for an

appeal to the Court of Appeal on questions of law only (s.154) and a power to state a
special case (s.156) or reserve questions of law for determination by the Court of
Appeal (s.157). Those provisions are absent from the current Act. At present s.141
precludes any appeal. No doubt finality is important in a case of this kind. However, in

cases of genuine difficulty, there is always a risk that one of the parties may feel
aggrieved, with no redress available. Whether there should be some mechanism to
alleviate this is, once again, for the legislature to decide.

1.2 THE COMMITTEE 'S INQUIRY

The Attorney-General and Minister for Justice and Minister for The Arts, the Honourable
Matt Foley MLA, wrote to the committee on 22 September 1998 advising that, as the
Minister responsible for thElectoral Act,he proposed to give urgent consideration to Justice
Mackenzie’s suggestions regarding how-to-vote cards and appeals from the Court of Disputed
Returns to the Court of Appeal. In his letter, the Attorney-General requested that the
committee examine Justice Mackenzie's suggestions and report to Parliament as a matter of
priority.

Given the committee’s statutory responsibility in relation to electoral reform, the committee
at its meeting on 30 September 1998 resolved to conduct an inquiry and report to Parliament
on these two issues. In particular, the committee resolved that the terms of reference of its
inquiry be limited to inquire into whether—and, if so, how—thlectoral Actshould be
amended in light of the comments made by Justice Mackenzie in his judgment:

- at paragraphs 153 and 154 regarding how-to-vote card specification requirements, as
currently set out in s 161 of tii#ectoral Act and

- at paragraph 155 regarding the possibility of appeals to the Court of Appeal from
decisions of the Court of Disputed Returns.

As the first step in its inquiry process, the committee called for public submissions by
advertising inThe Courier-Mail on Saturday, 3 October 1998 and writing directly to a
number of identified stake-holders inviting them to make a submission. Potential submitters
were assisted by Justice Mackenzie kindly arranging for a copy of the Mansfield decision to
be posted on the Supreme Court of Queensland’s website. (Submissions closed on 2
November 1998.)

The committee received 40 submissions to its inquiry, the majority of which the Chair tabled
on 12 November 1998. A list of persons and organisations who made submissions to the
committee appears dppendix B.
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The committee’s approach

The committee has been concerned throughout its inquiry that it has considered all possible
options and carefully assessed firactical advantages and disadvantages of each option in
responding to the issues under question. After conducting and considering preliminary
research, the committee wrote to the electoral commissioner of each Australian jurisdiction
seeking responses to specific questions about the practical operation of current electoral laws
in their jurisdiction as they related to the committee’s terms of reference.

In the case of the how-to-vote card issue, the committee felt that the only way in which it
could be confident that its final proposal would be workable in practice was to see its
proposal as draft legislation. Accordingly, once the committee had reached a preliminary
position on addressing this issue, the committee requested, and kindly received, the assistance
of the Office of Queensland Parliamentary Counsel in drafting proposed amendments to the
Electoral Act Once the committee was satisfied with these draft provisions, the committee
met with the Queensland Electoral Commissioner, Mr Des O’Shea, in order to gain his
thoughts on the practicalities of the committee’s proposals. The committee has considered the
Commissioner’s comments in preparing this final report to Parliament.

The decision of the High Court of Australia%ue v Hill(handed down on 23 June 1999) has
had major implications for the committee’s consideration of the issue of appeals from the
Court of Disputed Returns. The potentially significant considerations raised by that decision
are evident from the discussion in chapter 3.

In accordance with the committee’s terms of reference for this inquiry, the following chapters
of this report separately deal with:

«  how-to-vote card specification requirements; and
« appeals from the Court of Disputed Returns.
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2. HOW-TO-VOTE CARDS

How-to-vote cards play an important role in the electoral process in Queensland. While their

significance has been reduced with the introduction of candidates’ party affiliations appearing

on ballot papers, how-to-vote cards inform voters about how to allocate their preferences in

order to most advantage the candidate or party they wish to support. How-to-vote cards are
usually the last piece of electoral information that electors receive before casting their vote.

Since 1992, a system of optional preferential voting has operated in Queensland’s State
electionst® This means that, in order to record a valid vote, an elector need only indicate their
most preferred candidate on the ballot paper. Prior to 1992, a system of compulsory
preferential voting operated whereby for electors to record a valid vote they were required to
designate a preference for each candidate on the ballot paper. This change in voting system
has made it particularly rewarding for parties, especially in closely contested seats, to
encourage electors to not only record second and subsequent preferences, but to record their
preferences in the manner desired by the party.

Queensland’sElectoral Act contains few provisions regulating the publication and
distribution of how-to-vote cards and other electoral material. The relevant provisions are
contained in Part 9 (sections 149-177) ofEhectoral Act

As already noted, the petitioner in the Mansfield decision relied heavily on s 158 and s 163(1)
of the Electoral Act Yet, as is evident from the Mansfield decision, these sections must be

read in light of the narrow interpretation that the High Court has given s 163(1)’s equivalent
in theCommonwealth Electoral Act 19{8th).

In addition, s 166 prohibits during the ‘election peritdthe canvassing for votes, inducing

an elector to vote in a particular way, loitering or obstructing the free passage of voters inside
a polling place or within six metres of the entrance to a polling place. Section 169 likewise
prohibits the displaying of political statements inside polling places or within six metres of
the entrance to a polling place.

Section 161 of th&lectoral Actprovides that a person must not during the election period for
an election:

«  print, publish, distribute or broadcast; or
« permit or authorise another person to print, publish, distribute or broadcast;
any advertisement, handbill, pamphlet or notice containing ‘election Matteress there

appears, or is stated, at its end the name and address (other than a post office box) of the
person who authorised the advertisement, handbill, pamphlet or notice.

6 Electoral Act 1992 s 113. This change followed a recommendation by the former Electoral and

Administrative Review Commission (EARC) in Report on Queensland Legislative Assembly Electoral
SystemGovernment Printer, Brisbane, November 1990, volume 1, para 6.26.

See further comments on the importance of how-to-vote cards particularly in a preferential voting system
by: Justice Mackenzie in the Mansfield decision (para 147); Dr Paul Reynolds’ submission; Professor Colin
Hughes’ submission; the Electoral Commission of Queensland’s submission.

‘Election period’ for an election is the period: (a) beginning on the day after the writ for the election is
issued; and (b) ending at 6pm on the polling day for the ele&lentoral Act 1992s 3.

‘Election matter’ is anything able to or intended to: (a) influence an elector in relation to voting at an
election; or (b) affect the result of an electi&fectoral Act 1992s 3.

17

18

19
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Section 161, like its Commonwealth counterpart, is apparently designed to ensure that
‘anonymity does not become a protective shield for irresponsible or defamatory statements in
election advertising, where there is no legal recourse for those whose interests may have
been damaged by such statemeffts’

If a person is engaging in conduct or failing to do anything and that conduct or failure
constitutes a contravention or offence againstBleztoral Act then, pursuant to s 177, a
candidate or the Electoral Commission of Queensland ( the ‘ECQ’ or the Commission’) may
apply to the Supreme Court for an injunction.

At paragraph 153 of his judgment, Justice Mackenzie raises for the legislature’s consideration
whether theElectoral Actshould be amended to additionally require:

- all how-to-vote cards distributed with a view to obtaining second and subsequent
preferences to bear on each face the name of the party on whose behalf or whose
candidate’s behalf it is distributed (and where the card is issued by a person who is not a
party candidate, the fact that he or she is an independent); and

- that this information be printed in type of a size which is sufficiently large to be easily
read and is not overwhelmed by other printing on the card.

In this chapter, the committee considers the merits of, and alternatives to, Justice Mackenzie’'s
suggestion. As explained in this chapter, in reaching its final recommendation, the committee
has reviewed relevant work undertaken by its predecessor committee, considered the
regulation of how-to-vote cards in other Australian jurisdictions and taken into account
suggestions raised in public submissions.

2.1 BACKGROUND
2.1.1 The former LCARC's inquiry into truth in political advertising

The issue of restricting misleading how-to-vote material was considered by the former
LCARC in its Report No 4Truth in political advertising* The committee’s terms of
reference for that inquiry specifically included inquiring into the matter of ‘bogus’ how-to-
vote cards, which that committee defined to include:

cards which are designed to mislead, or have the potential to mislead, voters as to
which political party has issued that card and how that particular party wishes its
preferences to be placed. The term would also include cards that have incorrect
statements of fact as a preamifle

The former committee considered a number of broad options with respect to regulating how-
to-vote cards. These options were:

1. support the status quo of the current Queensland legislation;

2. seek to increase regulation via the prohibition of distributing how-to-vote material
near polling places;

20 Australian Electoral CommissioBJectoral Backgrounder No,3.7 July 1998, p 1. The precise intention of

s 161 is not stated in either the explanatory memorandum or second reading speedtidciaha Act
1992 The precursor to s 161 was s 111 of Hiections Act 1983Qld). It is similarly unclear as to
precisely why s 111 was introduced.

Government Printer, Brisbane, December 1996.

2 |bid, p 42.
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3. allow continued distribution but restrict the content of what may be distributed
through a regime of registration and/or authorisation;

4. a combination of 2 and 3, for example, ban distribution on polling day but allow the
distribution of pre-poll material which is registered;

5. allow continued distribution but make it an offence to distribute misleading
information?

Important to the former committee (and equally so to this committee) was the consideration
that any proposal to further regulate how-to-vote material must be able to withstand legal
challenge that it is unduly interfering with the freedom of political discussion implied in the
Commonwealth Constitution

However, as the former committee went on to note:

a regime which expressly and specifically limited itself to prohibiting only untruths and
confusion, might well pass the test that the legislation is a considered and
proportionate attempt by Parliament to strike a balance between the implied right and
promoting the public interest of preventing the misleading of voters in recording the
preferences they hofd.

On that basis, the former committee concluded that a provision banning how-to-vote cards or
placing serious restrictions on their availability would run the risk of being considered unduly
restrictive of constitutionally protected free speech.

The former committee also concluded that:

« there are too many practical difficulties with requiring the ECQ’s @pmroval of how-
to-vote cards; and

« a system requiringegistrationof how-to-vote material with the ECQ prior to polling day
(without any coinciding requirement for the authorising of that material by the ECQ)
would also be ‘highly impractical’. In particular, the committee was concerned that
registration prior to the election would prevent candidates from altering their preferences
or publishing late how-to-vote material because of changed circumsfances.

Instead, a majority of that committee recommended that there should be a general legislative
restriction on misleading how-to-vote material. In this regard, the majority recommended that
its proposed ‘truth in political advertising’ provision (recommended earlier in its T&pwet
extended to include how-to-vote material which, while not containing false ‘statements of
fact’, are nonetheless designed to mislead electors. In particular, the majority recommended
that there should be restrictions on material that was designed to represent how-to-vote
material of other entities.

% |bid, p 45.

% |bid, p 46.

% |bid, p 48. Approval and/or registration of how-to-vote material is discussed further in sections 2.2 and
2.3.3.

The majority of the committee believed that its proposed ‘truth in political advertising’ provision would be
‘a reasonable, proportionate interference with the right of free speech and thus acceptable in terms of
recent decisions of the High Court and in terms of the fundamental legislative principles outlined in the
Legislative Standards Act 1992 (Qldpid, p 29.

Consequently, the majority of the committee recommended that the remedies and penalties which it had
recommended apply to its general truth in political advertising provision should also apply to misleading
how-to-vote material. Ibid, pp 48-49.
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While the government of the day accepted the majority’'s recommendation, events subsequent
to the former committee’s report have shown that, in practice, drafting a general provision
aimed at ensuring truth in political advertising (and thus banning how-to-vote material
designed to mislead voters) is difficult.

2.1.2 The regulation of how-to-vote cards in other Australian jurisdictions

The electoral laws of other Australian jurisdictions regulate how-to-vote cards in a variety of
ways.

The Commonwealth, each state (except New South Wales) and the Territories ban or restrict
canvassing for votes within a certain radius of a polling b8olih.most cases canvassing is
banned within six metres of a polling booth. However, in Tasmania and the ACT the radius is
100 metres. Moreover, in the ACT the ban not only relates to the canvassing and soliciting of
votes but the doing ofahything for the purpose of influencing the vote of an elector as the
elector is approaching, or while the elector is at, the polling plate’

In Tasmania, how-to-vote cards play a limited role in the electoral process given that in
addition to the 100 metre canvassing ban, there is also:

« a total prohibition on the distribution of matter including how-to-vote cards on polling
day’®; and

« a provision which makes it unlawful for a person to print, publish or distribute matter
(including a how-to-vote card) which contains the name of a candidate without the
written consent of the candidateThus, parties/candidates would require the consent of
all candidates beforany how-to-vote card could be issued (effectively prohibiting all
‘unofficial’ cards).

It might be questioned whether the ACT and Tasmanian provisions would withstand
constitutional challenge for infringing the implied freedom of political discus&ion.

The electoral laws of most Australian jurisdictions make it an offence to mislead an elector
‘in relation to the casting of a vote’ (or some equivalent phrdse).

New South Wales and Victoria have systems requiring registration of how-to-vote cards. In
Victoria, the handing out of printed electoral material except for registered how-to-vote cards

% Commonwealth Electoral Act 1918th), s 340(1)Electoral Act 1985SA), s 125(1)Electoral Act 1985

(Tas), s 133Constitution Act Amendment Act 1988c), s 193(1)Electoral Act 190(WA), s 192(1).
29 Electoral Act 1993ACT), s 303(1)(a).
30 Electoral Act 1985Tas), s 246(1)(a).
31 Electoral Act 1985Tas), s 243(4).
32 See G WilliamsThe state of play in the constitutionally implied freedom of political discussion and bans
on electoral canvassing in Australidommonwealth Parliamentary Library, Research Paper No 10,
Canberra, 1996-97, pp 10-13. See also Williams’ submission and evidence to the former committee’s
inquiry into truth and political advertising. An ACT parliamentary committee recently recommended that
the ban on how-to-vote cards at polling places remain: Select Committee on the Report of the Review of
GovernanceReport of theSelect Committee on the Report of the Review of Govern@anégrra, June
1999, para 3.36.
See theCommonwealth Electoral Act 1918th), s 329(1)Parliamentary Electorates and Elections Act
1912 (NSW), s 151A(1)(b);Electoral Act 1985(Tas), s 209(1)Electoral Act 1992(Qld), s 163(1);
Constitution Act Amendment Act 1988ic), s 267B(1);Electoral Act 1907(WA), s 191A; Northern
Territory Electoral Act 1995NT), s 96(1)(c) and (d)Electoral Act 199ACT), s 297(1). However, as
already notedEvansv Crichton-Browneindicates that these provisions only relate to statements which
affect the recording of a person’s vote, not the formation of their political judgment.
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is banned within 400 metres of the entrance to or within a polling booth on pollifg Iday.
New South Wales, only registered how-to-vote cards can be distributed in public places on
polling day®

South Australia is the only Australian jurisdiction to have a ‘truth in political advertising’
provision, that is, a provision which makes it an offence for a person to authorise or publish
an electoral advertisement which contains a statement purporting to be a statement of fact that
is inaccurate and misleading to a material extent.

The Commonwealth and the ACT also have laws stipulating that a person shall not, on behalf
of a body or association, publish a statement:

- expressly or impliedly advocating that an election candidate is associated with or
supports the policies or activities of that body or association; or

« expressly or impliedly advocating that a candidate should be given the first preference
vote;

without the written authority of the candid&fe.

The Northern Territory Electoral Acsimilarly makes it an offence for a person to publish on

behalf of any body or persons, without the written consent of the candidate, that a candidate

in an election is associated with, or supports the policy or activities of, that person or body of
8

persons’

The intent and operation of some of these ‘candidate consent’ provisions is discussed later in
section 2.3.5 of this report.

Currently, no other Australian jurisdiction’s electoral legislation requires printed
electoral/how-to-vote cards to bear the name of the party on whose behalf, or whose
candidate’s behalf, it is printed, published or distributed. Like s 161 of Queensland’'s
Electoral Act all that is required is the name and address of the person who authorised the
matter and, in some cases, the name and place of the ptinter.

However, the issue of whether the name of the party or candidate should be included with the
name and address of the person who authorised the electoral matter was canvassed by the
ACT Electoral Commission in its December 1998 report on the operation Bfgbti®ral Act
1992(ACT) in regard to the 1998 ACT Legislative Assembly electfon.

The ACT Electoral Commission reported that it had received complaints about political
advertising that commented about various candidates and recommended casting votes for

3 Constitution Act Amendment Act 1958c), s 267P(1).

% parliamentary Electorates and Elections Act 1NSW), s 151F(1).

% Electoral Act 198§SA), s 113(1). As the former LCARC noted in its Report No 4 (Op cit, pp 13-15), the
constitutional validity of this section was uphelddameron v Beckg1995) 64 SASR 238.

87 Commonwealth Electoral Act 1918th), s 351Electoral Act 199ZACT), s 301.

3 Northern Territory Electoral Act 199% 105(1).

39 See theCommonwealth Electoral Act 194€th), s 328(1)(a)Parliamentary Electorates and Elections
Act 1912(NSW), s 151E(1)(a)Electoral Act 1985(Tas), s 243(1)(a)Constitution Act Amendment Act
1958 (Vic), s 267A(1)(a);Electoral Act 1907(WA), s 187(1); Electoral Act 1985(SA), s 112(1)(a);
Northern Territory Electoral Act 1995NT), s 96(1)(b); Electoral Act 1992(ACT), s 292(1). The
requirement for electoral advertisements to bear the name and place of business of the printer was removed
from Queensland’Electoral Actin 1997.

40 ACT Electoral CommissionReview of the Electoral Act 1992 (The 1998 ACT Legislative Assembly
election) Publishing Services, Canberra, December 1998, p 11.
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particular candidates but did not directly identify which party or candidate was responsible for
the advertisement. The Commission went on to note that in some cases the printed
authoriser’'s name was the name of a party office holder and the printed address was their
party’s address. However, any elector who wished to clarify which party was responsible for
the material would have to conduct some research to link the name and address with the

party.

The Commission reasoned:

The purpose of the authorisation provisions is to prevent “irresponsibility through
anonymity”. By being aware of the sources of political advertising, voters are better
able to judge the messages being imparted. However, where material is being
published on behalf of political parties and candidates, but that fact is being hidden
behind an authorisation that does not clearly identify the name of the party or
candidate, it could be argued that the spirit of the authorisation provisions is not being
complied with**

Accordingly, the Commission recommended that the AHIlectoral Actbe amended to
provide that, where printed electoral matter is being published by or on behalf of a registered
political party or a candidate, the name of the party or candidate should be included with the
name and address of the person who authorised the matter.

The ACT Government is yet to publicly respond to this recommendation.
2.1.3 The (private member’s) Electoral Amendment Bill 1999 (Qld)

On 23 March 1999, Mr Bill Feldman MLA (Member for Caboolture) introduced the Electoral
Amendment Bill 1999 (QId), a private member’s bill. The objective of the bill is to amend the
Electoral Act‘to provide truth in political advertising by preventing as far as possible, the
production and distribution of false or misleading political advertising matetfarhe
member’s second reading speech refers to the distribution of ‘fake’ One Nation how-to-vote
cards during the 1998 state election in the Mansfield electorate, Justice Mackenzie’s
comments in this regard, and the recommendations of the majority report of this committee’s
predecessor regarding truth in political advertising (discussed in section 2.1.14bove).

To this end, the bill seeks to include in tBlectoral Actprovisions which make it an offence

for a person, during the election period for an election, to publish or authorise an electoral
advertisement or how-to-vote card containing a statement that is false or misleading in a
material particular. The bill also seeks to amend s 161 dEldgwtoral Actto, amongst other
matters, require an authoriser who is a member of a political party, to state the name of the
party (in addition to their name and address), and require the authorisation to be in print not
smaller than 12 point.

In its Alert Digestno 4 of 1999* the Queensland Parliament’s Scrutiny of Legislation
Committee raised a number of concerns regarding the bill. At the time of writing, there had
been no further debate on the bill.

L Ibid.

42 Explanatory notes to the Electoral Amendment Bill 1999.

43 Mr Feldman MLA, Electoral Amendment Bill 199Queensland Parliamentary Debaté&econd Reading
Speech,23 March 1999, pp 618-620.

4 Tabled 13 April 1999, pp 18-21.
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2.2 COMMENTS MADE IN SUBMISSIONS

The committee’s call for submissions drew a wide range of suggestions on regulating how-to-
vote cards. Some submissions canvassed issues which clearly fell outside the terms of
reference of the committee’s inquiry. Issues in this category included abolishing optional
preferential voting and returning to compulsory preferential voting, and extending the current
restrictions on canvassing for votes within a certain radius of polling booths. The committee
has not canvassed these issues in this report.

It was also suggested that there be some prescribed/general ban on how-to-vote material
designed to mislead or deceive electors. The committee has not, as part of this inquiry,
revisited the former committee’s truth in political advertising inquiry (discussed above in
section 2.1.1).

Other submissions made suggestions which might be seen as alternatives or modifications to
Justice Mackenzie’s suggestion. These are discussed below and in the following section.

A large proportion of submitters advocated the abolition of how-to-vote cards—some
altogether and some on their distribution outside poling booths on election day—jprimarily on
the basis that this would reduce the opportunity to mislead voters and reduce cost, harassment
of electors, and waste. Some submitters also claimed that how-to-vote cards give organised
parties an advantage over independent candidates. Most of these submitters proposed that,
instead, how-to-vote cards be replaced with a single how-to-vote poster in each voting
compartment which would effectively amount to one official how-to-vote ‘card’ for each
party/independent candidate. Included in the group who made a submission along these lines
were tk}g Australian Democrats (Queensland division) and Brenda Mason of the Queensland
Greens.

At the same time, a number of submitters, including the ECQ and Professor Colin Hughes,
highlighted problems associated with how-to-vote posters. These submitters largely endorsed
the former Electoral and Administrative Review Commission’s (EARC’s) arguments in its
1991 Report on the review of the Elections Act 1983-1991 and related MaEARC’s
‘Elections Act report’) against having general posters in voting compartments. These
arguments include concerns that posters would not be satisfactory where there are a large
number of candidates and consideration would have to be given to the effect of actions such
as a failure to display a poster and displaying a defaced poster on the validity of an election.

The majority of submissions advocating (or at least working on the basis of) the retention of

how-to-vote cards supported the suggestion that how-to-vote material bear the name of the
party/independent candidate on whose behalf it is distributed, and that it do so in sufficiently

sized print.

The ALP (Qld) submitted that the committee consider a requirement that the registered
abbreviation of registered political parties appear in the authorisation information of all
material produced on that party’s behalf (or the word ‘independent’ in the case of candidates
of non-registered parties or independents). The ALP also submitted thatetiteral Act
contain a minimum print size for this authorisation line but tih&oduld be an inappropriate

and complex task to seek to legislate on matters of design’

%5 See also similar submissions by: Mr A Sandell; Mr E Walker; J Calway, Ms S Moles; C Gwin; Mr R

Weber; Ms D Mahoney; Mrs J Werner; Dr M Macklin, Ms M Johnston; Mr J and Mrs L Leatherbarrow; Dr
E Connors; Mr F Brown; Mr A J H Morris QC and Mr J Pyke.

%6 Government Printer, Brisbane, December 1991, para 8.112.
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Similarly, the Liberal Party (Qld) agreed that the possibility of situations such as occurred in
Mansfield arising again could be reduced &ylear authorisation on the card indicating the
name or logo of the political party which produced the card, and in suitable typeface and font
size as to be clearly readable’

Mr Anthony Morris QC,in supporting a requirement that how-to-vote cards bear the name of
the party/independent candidate on whose behalf it is distributed, also cautioned that this
would:

require careful legislative drafting, both to ensure that there are no ‘loop-holes’, and
also that the legislative provision does not constitute an unreasonable inhibition of
freedom of expression.

Mr Morris warned that there is always a risk of such a legislative provision being
circumvented where how-to-vote cards are produced and distributed by supporters of a
candidate without that candidate’s (or the candidate’s party’s) knowledge or approval. Mr
Morris submitted that the only solution to this would be a requirement that any card, leaflet,
or other printed material provided with a view to soliciting votes (whether first or subsequent
preferences) bear a statement declaring whether or not the card is distributed on behalf of any
candidate or party.

Mr Morris further submitted that it should be an offence to distribute such material without
containing one or other of these statements, or to distribute such material claiming that it is
distributed on behalf of a particular candidate or party when that is not the case.

In order to avoid such information being concealed amongst other information presented on
the how-to-vote card, Mr Morris also suggested a number of requirements regarding position,
type-face, colouring and layout. Mr Morris suggested that the federal regulations relating to
warnings on cigarette packets might be a useful guide in this regard.

Dr Paul Reynolds suggested a slightly different system whereby:

« each candidate be permitted two how-to-vote cards, with the second designated as a
second preference how-to-vote card,

- the second preference how-to-vote card carry that title, incorporating that party’s name
and seat (or the independent’s name and seat) as a defined header;

« an authorisation in upper case lettering appear immediately below the header identifying
the person and status in whose name the card is issued; and

- both how-to-vote cards be registered with the ECQ within seven days of polling day.

Mr John Pyke submitted that, in the first instance, parties should not be allowed to distribute
how-to-vote cards or similar matter on polling day. Failing that submission being accepted,
Mr Pyke advocated a different system whereby there be a ban on the use of the terminology
‘how-to-vote (party name)’ as he considers the use of the phrase is misleading and deceptive
and hides from uninformed voters the fact that the way they number their subsequent
preferences (if any) is entirely up to them. Instead, Mr Pyke advocated that parties should be
made to use the language of ‘advice’ or ‘recommendation’ and cards should be required to
contain a reminder irprint no less than half the size of the biggest print on the cdaig

the lines of:

This is a recommendation only. Your choice of which candidate to place first, and
which candidates (if any) to give other preferences to, is entirely up to you.

13
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While Mr Pyke argued that this should greatly reduce the need for second preference cards, he
also submitted that, given the current system, the canvassing of second preference votes
should only be allowed if done in a way which is not misleading. Mr Pyke submitted that
Justice Mackenzie’s suggestion at para 153 of his judgment wgulllong way in ensuring

that aim’.

There was also discernible support in submissions for some sort of registration or approval of
how-to-vote cards by the ECOFor example, the National Party of Australia (Queensland)
submitted that the practice of misleading voters by ‘bogus’ how-to-vote cards should be
prevented by:

« establishing a system of registration of how-to-vote material prior to polling day;

- allowing sufficient time for objections to any misleading material to be dealt with by the
courts prior to polling day; and

«  preventing the representation that how-to-vote material is the material of an entity other
than the entity making the material available.

Mr Carroll recommended a simplified system of registration of how-to-vote cards whereby
candidates be required to register their cards with their district returning officer only and that
it be the duty of that officer to register one card for each candidate/party.

Some submitters advocated that a system of approval or registration should be in addition to a
requirement that how-to-vote cards bear the name of the party/independent candidate on
whose behalf they are distribut&d.

However, the ECQ—while supporting Justice Mackenzie’s suggestion that how-to-vote cards
should bear on their face the name of the party on whose behalf or on whose candidate’s
behalf it is distributed—reiterated its opposition to any system of registration or approval of
how-to-vote cards by the ECQ prior to distribution. The Commission stressed that both
systems would delay the availability of how-to-vote cards for early pre-poll and postal voting
(though this would be less the case with registration than with approval).

It is the view of the Commission that it will be necessary to provide each polling booth
with either approved or registered how-to-vote cards at least for the relevant electoral
district otherwise the legislation would be virtually unenforceable. Therefore, there
would have to be a cut-off of the approval or registration at least eight days before
polling day to allow sufficient time for the how-to-vote cards to be transported to the
relevant booths. (Faxed copies would not address colour and size issues and would not
be a satisfactory substitute for an original card.)

The suggestion by Mr Justice Mackenzie for how-to-vote cards distributed with a view
to obtaining second and subsequent preferences to bear on their face the name of the
party on whose behalf or on whose candidate’s behalf it is distributed offers a
practical solution which minimises interference in the campaign processes while
promoting the ideal of voters being fully informed.

The Commission strongly supports the suggestion made by Justice Mackenzie.

47 An approval system would require the ECQ to approve how-to-vote cards before they could be legally

distributed. A registration system would mean that how-to-vote cards would only have to be registered with
the ECQ's office and put on display in that office before they can be legally distributed to the public.
Political parties and candidates could then take their own legal action to restrain the use of how-to-vote
cards which they considered misleading or offensive.

8 See submissions from W J Gabriel and Professor Colin Hughes.
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Finally, some submitters suggested that persons handing out how-to-vote cards should be
required to be authorised or to wear some form of identific&tion.

The committee canvasses various submissions relevant to its terms of reference below.

2.3 ANALYSIS AND CONCLUSIONS
2.3.1 The abolition of how-to-vote cards

The abolition of how-to-vote cards is beyond the scope of the committee’s inquiry. However,
the committee believes that, given the number of submissions which advocated this option, it
is appropriate that the committee record its opposition to a total prohibition on how-to-vote
cards. While the issue is still to be tested in the courts, the committee believes that the
likelihood of a provision banning how-to-vote cards being held constitutionally invalid in
light of the constitutionally guaranteed freedom of political discussion is*higtiowever,
irrespective of this legal issue, the committee believes that on policy grounds an outright ban
of how-to-vote cards is unwarranted.

The committee also notes that banning how-to-vote cards has been considered and rejected at
the federal level on a number of occasions for reasons including (apart from civil liberties
implications) practical difficulties in enforcing such a ban and that it would deny many
supporters of political candidates one of the few means by which they can participate in a
campaigrt?

2.3.2 The replacement of how-to-vote cards with how-to-vote posters

A number of submitters who advocated the banning of how-to-vote cards proferred that, as an
alternative, parties/independent candidates be able to place how-to-vote posters in the voting
compartments of polling booths. The committee has a number of concerns with this
suggestion. In addition to inappropriately involving the ECQ in the party political process,
potential difficulties with this option include:

- the ECQ would need to receive the posters prior to polling day which could be
administratively cumbersome and costly, cause delay, and prevent candidates from
making ‘last minute’ changes to their how-to-vote material;

- difficulties in determining the precise location of how-to-vote posters in voting
compartments (presumably there would be much jockeying for eye height positions);

- difficulties in specifying poster shape and size, especially where a large number of
candidates are contesting a seat;

- complications in electorates with large numbers of candidates as there is a limit on how
much printed material can effectively be displayed inside voting compartments
(including ECQ voter assistance material) so as to be equally visible by voters;

- the ECQ would need to be given specific powers to ensure that posters that had been
(successfully) objected to were not displayed; and

49
50

See submissions from Professor Colin Hughes and the Liberal Party (QIld).

Similar concerns were expressed by EARC in its 1R8fort on the review of the Elections Act 1983-1991
and related matterop cit, para 8.113 and by Professor ColugHes in his submission.

®l  See comments by the Joint Standing Committee on Electoral Matters (JSCEM)eirt990 Federal
Election AGPS, Canberra, December 1990, pp 55-Biée 1993 Federal ElectionAGPS, Canberra,
November 1994, p 113; afithe1996 Federal ElectionAGPS, Canberra, June 1997, p 94.
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« there would need to be additional legislative provisions stating that failing to display, or
displaying defaced, posters etc would not affect the validity of an election.

As noted above, EARC expressed similar concerns in its 1991 Elections Act report:

If there were to be a statutory requirement that a general poster or posters in every
voting compartment were displayed, consideration would have to be given to the effect
on the validity of the election of a failure to discharge the responsibility. If the poster
was not displayed, or was placed in a position where it was difficult to read, would this
be a ground for challenging and overturning the election? Where a large number of
candidates are standing, and some recommend alternative distributions of preferences,
the size of the poster required could be a problem, as could the additional time
required by each elector to find their preferred option. With separate cards it is
relatively simple to take only the desired one, or to take all of them but use the
preferred one in the compartme’sﬁt.

The option of how-to-vote posters and/or booklets has also been rejected at the federal level
on similar grounds®

For these reasons, the committee does not endorse the suggestion that how-to-vote posters in
voting compartments either replace, or supplement, how-to-vote cards.

2.3.3 A system of registration and/or approval of how-to-vote cards

A system of registration and/or approval of how-to-vote cards was considered by this
committee’s predecessor in its truth in political advertising report. As noted in section 2.1.1
above, that committee recommended against both a system of registration and a (more
onerous) system of approval. The former committee was clearly influenced in its conclusion
by evidence given by the ECQ. The ECQ has reiterated its concerns to this committee.

While registration systems operate in NSW and Victoria, the concept has been rejected at the
federal level. In 1990, the Joint Standing Committee on Electoral Matters (‘the JSCEM’)
noted—in relation to the Victorian registration system—that:

while such an approach may overcome the difficult problem of misleading and
deceptive publications [the committee] would not support such a system because it
would be almost impossible to enforce. In addition, registration would represent
bureaucratic interference in the political process and further restrictions placed on
political parties. Any such restrictions could interfere with the conduct of a campaign
and prevent the option of any last minute material being distributed on polling day to
address issues which may arise in the final days of campaia‘hing.

As noted in section 2.2 above, the suggestion was made in submissions that registration be
simplified by requiring how-to-vote cards to be registered with a candidate’s local returning
officer. However, this would still not overcome some of the problems identified by the former
committee and by the JSCEM. For example, registration prior to the election (whether with

2 Op cit, para 8.112.

%3 JSCEM,The 1990 Federal Electigrop cit, p 55. In its report on the 1996 federal election, the JSCEM
rejected a proposal for banning or restricting how-to-vote mat&hal1 996 Federal Electiomp cit, p 94.

This followed a previous JSCEM recommendation that the AEC investigate means by which how-to-vote
material could be displayed inside polling places at future federal election$993 Federal Electionop

cit, pp 113, recommendation 55.

Op cit, p 59. Instead, that committee recommended that a more appropriate solution would be to introduce
harsher penalties for existing provisions aimed at the distribution of misleading publications.

54
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the ECQ in Brisbane or with the local returning officer) would still prevent candidates from
publishing late (amended) how-to-vote material because of changed circumstances.

Further, while registration would ensure that all parties/candidates could scrutinise
opponents’ how-to-vote material prior to election day and take action to restrain the use of
how-to-vote material which they consider misleading, the likelihood of a court granting an
injunction restraining the use of ‘second preference’ how-to-vote cards must also be
considered. In the Mansfield decision, Justice Mackenzie noted that he had been referred to
three previous Queensland cases, all of which wesaccessful applications for injunctions

made ongection day to restrain the use of signs in one case and cards seeking preferences in
the others.

The committee believes that more effective alternatives to systems of registration and/or
approval of how-to-vote material can be employed.

2.3.4 Party workers wearing identification

A couple of submitters suggested that, in order to reduce the possibility of the type of conduct
that occurred in Mansfield arising again, there should be an additional requirement that
persons distributing how-to-vote material be authorised to do so and/or wear some form of
party (or ‘independent candidate’) identification.

The committee has concerns about the practicality of such a requirement (of which there is no
equivalent in any other Australian jurisdiction’s electoral legislation). On polling day, a large
number of volunteers work in shifts to staff each polling booth. Prescriptive regulations
requiring hundreds of volunteers to be authorised and/or wear some form of identification
only adds to the administration of elections. Policing such requirements would increase the
already substantial burden on the ECQ during the election period and inevitably cause
difficulties. Consideration would also have to be given to the effect of a distributor not being
authorised and/or not wearing the required identification, especially where that distributor has
engaged in objectionable conduct.

2.3.5 A consent of first preference candidate provision

As part of its inquiry, the committee has considered whether Queenskled®ral Act

should contain a provision making it an offence to use any candidate’s name on how-to-vote
material as the candidate for whom a first preference vote should be given without that
candidate’s written consent. This would mean that a first preference candidate would have
some control over whether, and how, their name was to be used on second and subsequent
preference cards.

As noted in section 2.1.2, the electoral laws of various jurisdictions contain provisions which,
on their face, appear to be of this nature.

Section 351(1) of th€ommonwealth Electoral Aprovides that:

If, in any matter announced or published by any person, or caused by any person to be
announced or published, on behalf of any association, league, organisatiather

body of persons, it is, without the written authority of the candidate (proof whereof
shall lie upon that person):

% Judgment, paras 111-113.
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@) claimed or suggested that a candidate in an election is associated with, or
supports the policy or activities of, that association, league, organisation or
other body of persons; or

(b) expressly or impliedly advocated or suggested:

(i) in the case of an election of a Member of the House of Representatives—
that that candidate is the candidate for whom the first preference vote should be
given;

that person shall be guilty of an offeriée.

During the last federal election the AEC received complaints about certain second preference
how-to-vote cards distributed by the Western Australian Liberal Party. Advice received by the
AEC on polling day indicated that the cards in question might have breached s 329(1) and
s 351(1)(b)(ii) of theCommonwealth Electoral AcHowever, the AEC later decided not to
prosecute for a breach of either of those sections based on legal advice from the Director of
Public Prosecutions (DPP) and further advice from Senior Counsel that such prosecutions
might not succeed.

In its advice, the DPP examined the legislative history to s 351 and established that the
section, inserted into tteommonwealth Electoral Aat 1940, was not originally intended to

have a bearing on how-to-vote cards issued by the major political partiestead, the
section was apparently introduced to prevent the unauthorised endorsement of candidates by
certain associations other than the major political parties. The concern was that this might
cause detriment to the candidate as persons who did not agree with the views of the
association might have been discouraged from voting for the cantfid#ieparticular, the
provision appeared to be aimed at the Communist and Temperancearties.

In this light, the DPP considered that there was some doubt as to whether second preference
cards, such as had been the subject of complaints during the last two federal elections, would
be in breach of s 351.

Section 351 had been previously considered in some detail in 1987, also in relation to an
‘unofficial’ second preference how-to-vote c&PdHowever, in that case the DPP advised the
AEC that there was insufficient evidence to prosecute either the second preference candidate
listed on the how-to-vote card or the ‘authoriser’ of the card (allegedly an associate of the
second preference candidate).

% The penalty is $1000 if the offender is a natural person or $5000 in the case of a body corporate. The

section does not apply to any publication made or authorised by any political party respecting a candidate
who is a candidate for that party (ss 4).
In fact, it was made clear during the bill's passage through the Senate that the dffeeeqby provision
‘does not affect the distribution of preferences as between candidates of genuine political Partaer
Foll, Electoral Bill 1939, Senat®ebates 23 May 1940, p 1176. For a detailed discussion on the history
and operation of s 351 see the AEC’s submission to the JSCEM'’s inquiry into the conduct of the 1998
federal election, 12 March 1999, section 6.8 and attachment 13 (available on the Internet at
<http://wwwaec.gov.au>).
8 See the House of Representatives debate on the Electoral BilO&t&%es 21 May 1940, pp 1059-1063.
9 Although, the section is so widely drafted that it arguably encompasses political parties.
0 Gary Johns v John Hodges & Max Mathdtsireported decision, Supreme Court of Qld, no 2689 of 1987.
61 Joint Standing Committee on Electoral Mattdfise 1987 Federal ElectioptAGPS, Canberra, May 1989,

pp 66-68. The facts of the particular case and the evidentiary difficulties are described in the report.

57
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In its report on the conduct of the 1987 federal election, the Joint Standing Committee on
Electoral Matters (JSCEM) recommended some amendments to overcome the seeming
unenforcability of s 35%2 While the government accepted some of the JSCEM's
recommended amendments, it noted that the recommended deletion from s 351 of the
requirement to prove that a matter is published on behalf of any association, league,
organisation or any other body of persons:

...will have the effect of creating an offence of claiming that a candidate is associated
with or supports the policies of any organisation. Such an offence would be very broad
and would constitute a major restriction of free speech. Because of these unintended
results, it is suggested that the Committee should reconsider the recommefidation.

Despite the presence of s 351, it is apparent that the AEC usually relies upon s 329(1) of the
Commonwealth Electoral A¢Misleading or deceptive publications etc) when considering
whether to prosecute for misleading ‘unofficial’ second preference how-to-vote cards.

In its submission to the JSCEM's inquiry into the conduct of the 1998 federal efédtien,

AEC canvassed both the current relevance of s 351 and Justice Mackenzie’'s recommendation
regarding party/independent candidate identification on how-to-vote cards. In particular, the
AEC:

. noted that the issue of second preference cards is a ‘vexed one’ under the
Commonwealth Electoral A@s: (a) s 329(1) may not apply to some of the second
preference cards now increasingly in use at federal elections (based on the High Court’s
interpretation of that section described in section 1.1 above); and (b) it appears s 351
was never intended to cover second preference how-to-vote cards as they are currently
issued by major political parties;

. noted that Justice Mackenzie’s suggestion in the Mansfield decmsight'provide an
avenue for further consideration of the federal legisldfiand

. submitted that the JSCEM might consider amending the authorisation provision in the
Commonwealth Electoral Adtthat is, s 328 which is equivalent to s 161 of the
QueenslandElectoral Acj to put into effect Justice Mackenzie’'s recommendation and
what the detailed wording of such an amendment should be:

For example, section 328 could be amended to require that, in addition to the standard
authorisation requirements, any electoral advertisement that recommends a second or
later preference vote for a candidate from another political party, or an independent
candidate, must contain at the top of the advertisement, the name and address of the
person authorising the advertisement, and the political party where applicable, in no
less than 12 point font.

The AEC went on to note that if s 328 was to be amended along the lines of Justice
Mackenzie's suggestion, then the JSCEM might consider recommending the repeal of s 351
given its peculiar legislative history and to avoid ‘any further confusion’. Alternatively, the
AEC noted that the JSCEM might conclude that second preference cards should be prohibited
altogether and that s 351 does not currently provide for such an express prohibition. If this
view was taken, then s 351 could be completely recast to suit contemporary political realities.

2 |bid, p 68.

63 SenateDebates30 April 1992, p 1932.

6 AEC, submission to the JSCEM'’s inquiry into the conduct of the 1998 federal election, 12 March 1999,
paras 6.8.17-6.8.23 (available on the Internet at <http://agegov.au>.
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Section 301 of the ACT'€lectoral Act 1992is based on s 351 of theommonwealth
Electoral Act.This provision, which has only been in force for the 1995 and 1998 Territory
elections, provides that:

301. Publication of statements about candidates

(1) A person shall not publish, or authorise to be published, on behalf of a body
(whether incorporated or unincorporated) a statement—

(@) expressly or impliedly claiming that a candidate in an election is associated
with, or supports the policy or activities of, that body; or

(b) expressly or impliedly advocating that a candidate should be given the first
preference vote in an election;

without the written authority of the candid&fe

The ACT electoral commissioner advised that the section is mainly intended to:

prohibit a candidate from being disadvantaged by appearing to be associated with a
body with which the candidate may not wish to be associ#ttedould also act to
prohibit a party or candidate issuing a how-to-vote card that advocated casting a first
preference for another candidate without that candidate’s consdbtwould not
prevent the type of how-to-vote card along the lines of “Thinking of voting
Democrat?” Then give your second preference td® [Emphasis added.]

The ACT electoral commissioner also advised that s 301 has not been the subject of any
complaints or legal action.

It is clear from the above discussion of s 351 ofGeenmonwealth Electoral Athat, in the
words of the AEC, the sectiowas never intended to cover second preference how-to-vote
cards as they are currently issued by major political parties, but is in fact restricted to a
narrow set of historical circumstances$-urther, the experience with s 351 highlights that
there might be evidentiary difficulties with enforcing such a provision.

By careful drafting it might be possible to overcome these and other potential difficulties with
such a provision. Other potential difficulties include:

. the provision only requires the consent of a first preference candidate and does not
apply to second and subsequent preference candidates and these preferences can, in
close seats, be important; and

. the provision would not apply to how-to-vote cards which, instead of listing a candidate
as a first preference, merely list a party’s name.

However, the committee is concerned about the free speech implications of such a provision
which, in reality, would very likely operate to restrict lawful how-to-vote cards to those which
are, or are in accordance with, ‘official’ party/independent candidates’ second preference
cards. This is because a first preference candidate (or their party) is likely to only consent to a
card which fully accords with their desired preference allocation. In a case where a
party/candidate is not directing any preferences, presumably that party/candidate would not
consent to any second preference how-to-vote material. Such a provision therefore has the
potential to restrain, for example, concerned community groups from issuing how-to-vote
material. The committee believes that, in a democratic society, an organisation should be able

%5 The penalty for non-compliance is $3000. Again, the section does not apply to any publication on behalf of

a political party respecting a candidate who is a candidate for that party (ss 3).
% Letter to the committee dated 22 November 1998.
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to say “vote for candidate X” (whether that person is a first preference candidate or otherwise)
without that candidate’s consent.

For these reasons, the committee is not supportive of a ‘first preference candidate’ consent
provision.

2.3.6 A party/candidate identification requirement

Currently, s 161 of Queenslandectoral Actrequires certain election material, including
how-to-vote cards, to bear the name and address of the person who authorised the material. In
light of the 1998 election events in the Mansfield electorate, Justice Mackenzie suggested that
Queensland’&lectoral Actbe amended to insert a requirement that all cards distributed with

a view to obtainingecond and subsequent preferences

« shouldbear on their fac€and on each face if double sided);

- thename of the partpn whose behalf or on whose candidate’s behalf it is distributed
(and where it is issued by a person who is not a party candidate, the fact that he or she is
an independent should be stated); and

« such information should be required togrented in type of a size which is sufficiently
large to be easily read and is not overwhelmed by other printing on th&card.

As discussed, no other Australian jurisdiction currently has a provision in its electoral laws to
this effect (though, the ACT Electoral Commission has recently proposed a similar
requirement be inserted into the A€lectoral Acj}.

No submission to the committee’s inquiry provided a reason why Justice Mackenzie's
suggestion shouldot be adopted. In fact, the majority of submissions which advocated the

(or at least worked on the basis of) retention of how-to-vote cards supported such a
requirement.

The committee is similarly supportive of Justice Mackenzie’s suggestion.

Requiring how-to-vote material to bear, where applicable, the name of the party/candidate on
whose behalf it is distributed in sufficiently sized print, should reduce the potential for voters
to be misled. More specifically, such a requirement will equip voters with the means to make
informed decisions when handed how-to-vote material. Voters will be in a better position to
judge how-to-vote material if it is ensured that the (political) source of that material is clearly
stated.

Making voters aware of the source of electoral material is an important aspect of voter
education as it helps to ensure that voters are making fully informed political judgments.

As Justice Mackenzie observed of previous Queensland cases concerning applications for
injunctions to restrain the use of ‘misleading’ how-to-vote material:

The point to be made in respect of these cases is that the issue whether cards
advocating a second preference are likely to mislead is not uncommon. Controversy
whether identification of the source of the document is adequate is a common feature of
the case§®

67
68

Judgment, para 153.
Judgment, para 113.
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His Honour also noted that his suggested solution to reduce the kind of confusion alleged to
have occurred in the Mansfield electorate promotied ideal of voters being fully informed
before they decide whether to give a second or subsequent preference and, if so, to

whom....%°

The committee concurs that Justice Mackenzie’s suggestion promotes the ideal of voters

being fully informed before casting their vote. The committee also believes that Justice

Mackenzie's suggested requirement is:

« inexpensive;

«  practical and simple to implement (in fact, as was evident from the Mansfield decision,
some parties already state their party name in the s161 authorising statement); and

« likely to minimise interference in the campaign process.
However, while the committee agrees with Justice Mackenzie’s general suggestion, the
committee proposes a number of modifications to it. The committee’s final proposed

provision appears in recommendation 1 of this report. The discussion below explains the
committee’s policy position behind its provision.

The broad application of a party/candidate identification requirement

The committee believes that a party/candidate identification requirement must be (a) directed
to the mischief it is attempting to address and (b) be workable. To this end, the committee
advocates a minimalist approach to implementing such a requirement.

Having said this, the committee makes the following observations at the outset.

« The requirement should only apply to the ‘distribution’ of ‘how-to-vote cards'.
Stipulating additional requirements regarding the distribution of how-to-vote cards—that
is, additional to those which apply to other forms of electoral advertisements and
material—can be justified on the basis that such cards are usually the last piece of
information that voters receive before casting their vote. At that stage, voters are not only
vulnerable to being influenced/misled by the cards but are also unlikely to have any
independent means at their disposal to verify the political source of the cards provided to
them.

+ ‘How-to-vote card’ should be defined to encompass all cards, handbills and pamphlets
whether they represent part or all of a ballot paper, or are narrative in nature. (A narrative
card might state, for example, ‘Voting for the ABC party?. Then make your vote count
and give your next preference to the XYZ party’.)

« The requirement should apply @l how-to-vote cards distributed with a view to
soliciting votes whether first or subsequent preferences. (Justice Mackenzie’s comments
were confined to how-to-vote cards distributed with a view to obtaisewpnd and
subsequent preferenckgo have different requirements applying to different types of
how-to-vote cards would cause confusion and increase the likelihood of inadvertent non-
compliance. (Nevertheless, the committee concedes that when it comes to narrative how-
to-vote cards, the provision should not cast too wide a net, and should instead be
confined to second and subsequent preference cards.)

% Judgment, para 154.
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The essential details

Clearly, the party/candidate identification requirement should be additional to the current
authorisation required by s 161, that is, the name and afftifeser than a post office box)
of the person who authorised the card.

In particular, the committee believes that the following should be required to appear with this
statement:

« in the case of cards authorised for a registered political party or a candidate endorsed by a
registered political party—the party’s name (or where an abbreviation of the party’s name
is included on the register of political parties, the abbreviation);

« in the case of cards authorised for a candidate of a non-registered political party or an
independent candidate—the candidate’s name and the word ‘candidate’.

The committee recognises that various organisations interested in the outcome of an election,
such as community and lobby groups, might wish to issue how-to-vote cards. Moreover, the
committee believes that this is appropriate in a democratic society whose constitution
contains an implied freedom of political discussion. Where cards are distributed without the
authorisation of any candidate or party, only the current requirement under s 161 would apply.

The fact that a party’s name or the words ‘candidate’ do not appear on how-to-vote material
should put voters on notice that the material is not authorised for any candidate or party.
Again, general voter education should assist in alerting voters to the fact that such material is
issued for either individual citizens or organisations such as community and lobby groups.

The latter in particular may well choose to clearly state authorship on their material for the

ready information of their members.

Ensuring that the requirement is not circumvented

The committee is conscious that any legislative provision requiring how-to-vote material to
bear the name of the party/candidate on whose behalf it is distributed must be carefully
drafted to ensure that it is not easily circumvented and that it does not constitute an
unreasonable inhibition on freedom of expression.

Mr Morris submitted that there is a risk of a party/candidate identification requirement being
circumvented where how-to-vote cards are produced and distributed by supporters for a
particular candidate without that candidate’s (or the candidate’s party’s) knowledge or
approval. Mr Morris submitted to the committee that the only solution to overcome this
problem is to require that any card distributed with a view to soliciting votes (whether first or
subsequent preferences) must bear a statement which either:

" The committee notes that the AEC recommended in its submission to the JSCEM’s 1998 federal election

inquiry that the Commonwealth equivalent of s 161 be amended to define ‘address’ as the full address,
including the street number, the street name and the suburb/locality: para 6.4 (available on the Internet at
<http://wwwaec.gov.au>). This submission was made as a result of a number of queries of the AEC during

the election period. The committee is not aware of similar difficulties in Queensland and therefore has not

addressed this matter as part of its current inquiry. However, the committee notes that this issue might be
considered in relation to amendments proposed by the ECQ HEdtioral Act 199Xollowing the 1998

general State election.

The committee had considered the words ‘independent candidate’ but believes that it would be misleading
for candidates endorsed by, or who identify with, unregistered political parties to be required to state that

they are ‘independent candidates’.

71
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1. commences with the words: “This card is distributed on behalf of...[followed by the
name of the candidate or the candidate’s party]”; or

2. in the case of material distributed without the express permission of any candidate or
party, commences with the words: ‘This card is not distributed on behalf of any
candidate or party’.

Mr Morris further submitted that it should be an offence to distribute how-to-vote material
without containing one or other of these statements, or to distribute such material claiming
that it is distributed on behalf of a particular candidate or party when that is not the case.

While the committee agrees that all practical steps should be taken to ensure that the
party/candidate identification requirement is not circumvented, the committee is not
convinced that the additional words suggested by Mr Morris are necessary or desirable. As
noted above, if a card is distributed without the authorisation of any party or candidate, this
would be evident by the fact that only the current s 161 statement appears on the card. The
committee has real concerns as to cluttering how-to-vote material by overly prescriptive
requirements. This is exacerbated if, as the committee advocates below, size requirements are
also to apply to the statement.

The committee is more concerned with the possibility that unscrupulous parties or candidates
might arrange for third persons to distribute how-to-vote cards in their favour but supposedly
not ‘authorised’ on their behalf. The committee does not believe that the likelihood of this
occurring is high. In fact, the how-to-vote cards in issue in the Mansfield decision did bear
the registered abbreviation of the political party issuing the cards. Nevertheless, the
committee agrees that it should be an offence to:

« distribute a how-to-vote card which does not contain the party/candidate identification
requirement where applicable;

- distribute a how-to-vote card if the card states that it is authorised for a registered
political party or a candidate and the person knows that the statement is false.

The committee further recommends that the penalty for these offences should be the same as
the penalty for a breach of s161.

Stipulations as to print size, colour and legibility

Justice Mackenzie noted that any requirement for how-to-vote material to bear a

party/candidate identification statement would also have to be accompanied by stipulations as
to print size to ensure that the statement is both ‘easily read’ and ‘not overwhelmed by other
printing on the card’. The committee agrees that without such stipulations the requirement
could be rendered ineffective.

In terms of print size requirements, the committee has considered a number of options (many
of which were suggestions made in submissions). These options include:

« highly prescriptive regulations (such as the federal regulations regarding health warnings
on cigarette packets);

- a broad requirement such as ‘not less than half (third etc) the size of the biggest print on
the face of the card’; or

« agraded minimum print size per page size requirement.
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Of these options, the committee favours the last. Overly prescriptive requirements might

make compliance and the adjudication of alleged breaches more difficult, and increase the
chances of inadvertent, technical non-compliance. A broad requirement, which seeks to make
the print size proportional to the largest font on the card, has the potential to interfere with the
design of how-to-vote cards. Both would be difficult for ECQ officers to monitor and enforce.

A graded minimum print size per page size requirement seemingly achieves a balance
between these two options. It is neither overly prescriptive, nor is it likely to unnecessarily
interfere with preferred designs of how-to-vote cards. Further, the committee believes that
compliance would be relatively easy to monitor by the use of pre-printed transparency
overlays.

The committee believes that, in the case of how-to-vote cards, the authorising statement be
required to appear in print no smaller than:

- if the card is not larger than A6—10 point; or
- if the card is larger than A6 but not larger than A3—14 point; or
. ifthe card is larger than A3—20 poifft.

A suggestion was also made in submissions that there should be requirements with respect to
the colour in which the statement should be printed. For example, Mr Morris submitted that
his proposed statement/s occupy the top quarter of each face, which should be blank apart
from the required statement and that the colouring and lay-out should be such that the
required statement is no less distinctive than any other part of the document.

Again, rather than being overly prescriptive on matters of design, the committee believes that
a general requirement that the statement appear in prominent and legible characters is
sufficient.

Position of the required statement

It was suggested to the committee that it might be necessary to stipulate the position of the
party/candidate identification statement on how-to-vote cards. As noted above, Mr Morris
submitted that his proposed statement/s occupy the top quarter of each face of a card. Some
submitters also advocated that a party/candidate identification statement be required to appear
at the top rather than the bottom of the card.

For similar reasons to those stated above, the committee does not favour such requirements.
Attempting to legislate on such specific matters is not only complex but, in the committee’s
opinion, inappropriately interferes with matters of preferred design. The committee believes
that requiring the statement to be prominent and legible should be sufficient. The requirement
that the statement appear at the bottom of the card also accords with the current s 161
requirement. This means that, where applicable, the party/candidate identification statement
will be located in a position with which most people should be familiar.

However, the committee does agree with Justice Mackenzie's suggestion that the
party/candidate identification statement be required to appear on each printed face of any
document.

2 Australian Standard AS 1612-1974 (which is based on international standards) characterise A6 as 148 x

105mm, A5 as 210 x 148mm, A4 as 297 x 210mm, A3 as 420 x 297mm and A2 as 594 x 420mm. This
page is A4 with body text in 12 point (footnote text is 10 point). Under the committee’s proposals, if this
page was a how-to-vote card the required statement would have to appear in at least 14 point.
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RECOMMENDATION 1

The committee recommends that the Attorney-General, as the Minister responsible for
the Electoral Act 1992(Qld), amend the Act along the lines of the following draft
provisions.
Amendment of s 161 (Author of election matter must be named)

(1) Section 161(1), ‘Subject to subsection (3), a'—

omit, insert—

‘Al

(2) Section 161—

insert—

‘(4) Also, subsection (1) does not apply to distributing, or permitting or
authorising another person to distribute, a how-to-vote card.

‘(5) In this section—
“distribute” , for subsection (4), has the meaning given by section 161A.
“how-to-vote card” has the meaning given by section 161A.".

Insertion of new s 161A
After section 161—
insert—
‘Distribution of how-to-vote cards

‘161A.(1) During the election period for an election, a person must not
distribute, or permit or authorise another person to distribute, a how-to-
vote card that does not comply with subsections (2) to (4).

Maximum penalty—
(a) for an individual—20 penalty units; or
(b) for a corporation—85 penalty units.
‘(2) A how-to-vote card must state the following particulars—
(a) the name and address of the person who authorised the card,;
(b) if the card is authorised—

() for a registered political party or a candidate endorsed by a
registered political party—the party’s name; or

(i) for a candidate who is not endorsed by a registered political
party—the candidate’s name and the word ‘candidate’.

Example for paragraph (b)(i)—
‘Authorised P. Smith, 100 Green Street Brisbane for the ALP’.
Example for paragraph (b)(ii))—
‘Authorised R. Jones, 1 Green Street Brisbane for R. Jones (candidate)’.

‘(3) For subsection (2)(a), the address must not be a post office box.
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‘(4) The particulars mentioned in subsection (2) must appear—
(a) atthe end of each printed face of the how-to-vote card; and
(b) in prominent and legible characters in print no smaller than—
() if the card is not larger than A6—210 point; or

(i) if the card is larger than A6 but not larger than A3—14
point; or

(i) if the card is larger than A3—20 point.

‘(5) During the election period for an election, a person must not
distribute, or permit or authorise another person to distribute, a how-to-
vote card if the person knows, or ought reasonably to know, that the
particulars, or any of the particulars, mentioned in subsection (2) on the
card are false.

Maximum penalty—
(a) for an individual—20 penalty units; or
(b) for a corporation—85 penalty units.
‘(6) In this section—
“distribute” a how-to-vote card—
(a) includes make the card available to other persons; but
(b) does not include merely display the card.

Examples—

1. A person “distributes” a how-to-vote card if the person hands the cards to other
persons or leaves them at a place for other persons to take away.

2. A person does not “distribute” a how-to-vote card if the person attaches the cards to
walls and other structures, merely for display.

“how-to-vote card” means a card, handbill or pamphlet that—
(@) isorincludes—
() arepresentation of a ballot paper or part of a ballot paper; or

(i) something apparently intended to represent a ballot paper or
part of a ballot paper; or

(b) lists the names of any or all of the candidates for an election with
a number indicating an order of voting preference against the
names of any or all of the candidates; or

(c) otherwise directs or encourages the casting of preference votes,
other than first preference votes, in a particular way.

“name”, of a registered political party, means the party’s full name on the
register of political parties or, if an abbreviation of the name is also
included on the register, the abbreviation.’.
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2.3.7 Extending the committee’s proposal to local government

Amending theElectoral Actas recommended in section 2.3.6 above would operate to further
regulate how-to-vote cards distributed in general State elecfioHswever, while the
Mansfield decision related to the conduct of State elections, the question arises as to whether
the proposed requirement should also apply to local government elections. To impose similar
requirements in the case of elections at local government levelotta@ Government Act
1993(Qld) would also need to be amendéd.

The Local Government Agoverns the conduct of local government electiGrBlection’ is
defined in s 3 of thdocal Government Acto mean an election of councillors, or a
councillor, of a local government.

The Local Government Agirovides for optional preferential voting in the case of elections of

a councillor if the local government area is divided into single-member diviSidieerefore,

the arguments for further regulating of how-to-vote cards (made more imperative in optional
preferential voting) equally apply to at least some local government elections.

The offences which apply to local government elections are contained in Chapter 5, Part 6,
Division 16 of theLocal Government Aand largely mirror the offences contained in Part 9
of theElectoral Act

For example:

« s 161 of theElectoral Act(Author of election matter must be named) is largely repeated
in theLocal Government Acs, 392 (Responsibility for election mattéf);

« s 163 of theElectoral Act (Misleading voters) is largely repeated in thecal
Government Act 394 (Misleading voters); and

« s 177 of theElectoral Act (Injunctions) is largely repeated in thecal Government Act,
s 407 (Injunctions to restrain contravention of chapter).

The committee believes that, for consistency, the additional requirements it proposes in
relation to how-to-vote cards for State general elections should apply in relation to local
government elections. For this to occur, the committee’s proposed s 161A (and proposed
amendments to s 161) will need to be mirrored in_theal Government Act

RECOMMENDATION 2

The committee recommends that the Minister responsible for theocal Government Act
1993 (Qld) amend the Act along the lines of the draft provisions contained in
recommendation 1 above.

8 ‘Election’ is defined in s 3 of th&lectoral Act 19920 be an election of a member or members of the

Legislative Assembly.

See discussion regarding local government elections in the Mansfield judgment, para 108.

The committee notes that, in the case of Brisbane City Council electiorSitghef Brisbane Act 1924
(Qld) provides that th&lectoral Act 1992enerally applies to the conduct of electio@Ggty of Brisbane
Act 1924 ss 3A(2) and 17(5) & (6).

See thelLocal Government Acts 354. Section 355 (first-past-the-post voting) provides for voting in
elections other than those covered by s 354.

Although, notably, the requirement to state the printer’'s name and place of business still appi#&sadh s
theLocal Government Act 199Fhis requirement was removed from tlectoral Act 1992n 1997.
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Issues of electoral reform raised in the Mansfield decision

3. APPEALS FROM THE COURT OF DISPUTED RETURNS

The Mansfield decision demonstrates that electoral disputes can involve complex factual and
legal matters. Currently, th€lectoral Act 1992Qld) provides that there is no appeal from
decisions of the Court of Disputed Returns. In the Mansfield decision, Justice Mackenzie
raised for Parliament’s consideration whetherEleztoral Actshould be amended to:

«  provide for appeals from the Court of Disputed Returns to the Court of Appeal; and

« enable the Court of Disputed Returns to state a special case or to reserve questions of law
for determination by the Court of Appée4l.

As Justice Mackenzie notedd6 doubt finality is important in a case of this kind. However,
in cases of genuine difficulty, there is always a risk that one of the parties may feel aggrieved,
with no redress availablg®

In this chapter, the committee considers the law reform issues raised by Justice Mackenzie
concerning the Court of Disputed Returns. First, however, the committee provides some
important background information regarding:

« Queensland’'s current and previous legislative regimes for resolving electoral disputes
(and the regimes in other Australian jurisdictions);

« submissions received by the committee; and
- the law concerning appeals from state Courts of Disputed Returns.

3.1 BACKGROUND—RESOLVING ELECTORAL DISPUTES
3.1.1 The current Queensland situation

Part 8 of theElectoral Actgoverns the way in which state electoral results are disputed in
Queensland. Section 127(1) of the Act provides that the Supreme Court is Queensland’s
Court of Disputed Returns for the purposes offtextoral Act.Section 127(2) provides that

a single Judge of the Supreme Court may constitute, and exercise all the jurisdiction and
powers of, the Court of Disputed Returns. It has been standard for the Court to be constituted
by a single Judge since the Act was introduced in $892.

An election result for a State electoral district may be challenged by bringing a petition to the
Court of Disputed Returris.Petitions may be lodged by a candidate for the relevant electoral
district, an elector for the district or the Electoral Commission of Queerféldpetitions

must be filed within seven days of the return of the writ for the ele®tion.

8 At paragraph 155 of Justice Mackenzie’s judgment, reproduced on page 4 of this report.

° Ibid.

8 Note, however, that the equivalent of s 127(2) inGeenmonwealth Electoral Act 1918 354(6): The
jurisdiction ... may be exercised by a single Justifevas recently interpreted apérmissive rather than
mandatory: Sue v Hill[1999] HCA 30 (23 June 1999); 73 ALJR 1016; para 40 per Gleeson CJ, Gummow
and Hayne JJ.

8 Electoral Act 1992s 128.

8 Electoral Act 1992s 129. A petition may also be lodged under s 129 by a person whom the ECQ had

earlier decided was not properly nominated under s 85A. The ECQ is automatically a respondent to a

petition not filed by it: s 133(2).

Electoral Act 1992s 130. The petition may be subsequently amended: s 130(4); and the ECQ may also apply

for an order dismissing the petition because of excessive delay by the petitioner in relation to it: s 135.
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Issues of electoral reform raised in the Mansfield decision

The Court of Disputed Returns has broad powers. Subject to certain restrictions, the Court
may make any order or exercise any power in relation to the petition that the Court considers
‘just and equitable including that: the successful candidate is not elected, another candidate
is instead elected or that a new election be ffeld.

The Court of Disputed Returns is not to be overly technical or legalistic in its approach. The
Act requires that the Countnust not have regard to legal forms and technicalities, and is not
required to apply the rules of evidenf2The Supreme Court may make rules regarding the
practices and procedures of the Court of Disputed Re¥fifdswever, no such rules have
been made.

There is a general requirement on the Court of Disputed Returdsabwith the petition as
quickly as is reasonable in the circumstancksgiving effect to this requirement, the Court
‘must use its best efforts to ensutat: (a) the proceeding begins within 28 days after the
petition is lodged; and (b) the Court’s final orders are given within 14 days after the end of
the proceeding’

The Court sends a copy of its final orders to the Clerk of the Legislative As$Baulymay
order an unsuccessful party to pay the reasonable costs of other®arties.

In addition to hearing petitions disputing the election of a person under Part 8, Division 2 of
theElectoral Act the Court of Disputed Returns is also the forum for determining:

. disputes about the results of any State referéhaac

- referrals from the Legislative Assembly ainy questiohregarding qualifications of
members of, and vacancies in, the Legislative Assefbly.

Any changes to the law concerning the Court in relation to electoral petitions would—without
further amendment of th&lectoral Act—affect how the Court undertakes these other
functions.

Appeals

Section 141 of theElectoral Act provides that there are no appeals available from
determinations of the Court of Disputed Returns. It provides that a decision of, or order made
by, the Court of Disputed Returns in relation to a petition is final and conclusive, and cannot
be appealed against or otherwise called in question on any ground.

However, does ‘no appeal really mean no appeal?

It has been accepted in Queensland (and in other states with electoral legislation containing
provisions like s 141) that there are no appeals from decisions of the Queensland Court of
Disputed Returns to either the Queensland Court of Appeal or the High Court of Australia.

8 Electoral Act 1992s 136. Restrictions on certain orders are set out in s 137 and restrictions on certain

evidence and inquiries are set out in s 138.

8 Electoral Act 1992s 134(2).

8  Electoral Act 1992 s 134(6). This can include rules about the withdrawal of petitions, substitution of
petitioners, etc: s 134(7).

8 Electoral Act 1992ss 134(3) & (4).

% Electoral Act 1992s 139.

8 Electoral Act 1992s 140.

% Electoral Act 1992s 127(1).

% Electoral Act 1992s 143. See ss 144-148 for the procedures involved.
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However, it appears increasingly likely that the view that there is no appeal from state Courts
of Disputed Returns to the High Court will be questioned. This issue, which is integral to this
inquiry, is discussed further in section 3.3 below.

Referral of special cases

Queensland'€lectoral Actdoes not make provision for the Court of Disputed Returns to
state a special case or reserve questions of law for determination by the Court of Appeal.

Ordinarily, during a proceeding of the Supreme Court, the Supreme Court may, under the
Uniform Civil Procedure Rule¥ state a case for the opinion of the Court of Appeal.

Even though no reference is made in taform Civil Procedure Ruleso the Court of
Disputed Returns or to the resolution of electoral disputes, presumably a Court of Disputed
Returns Judge might look to théniform Civil Procedure Rulegor previously might have
looked at the formeRules of the Supreme Couffior guidance on procedural matters.
However, whether a Court of Disputed Returns Judge can invoke thdntf@m Civil
Procedure Ruleso state a case is not cl€arThis is especially so in light of s 141 of the
Electoral Actand the statutory duty on the Court of Disputed Returns to act expeditiously. It
is apparent from the Mansfield decision that Justice Mackenzie did not consider that he was
empowered to do so (under the forReres of the Supreme Copurt

3.1.2 The previous Queensland situation

Prior to the introduction of thElectoral Actin 1992, the framework for disputing elections in
Queensland was provided by tBkections Act 1988the ‘former Act’). Under the former Act,

the election result for a State electorate could be challenged through a petition to the then
Elections Tribunaf®> The Elections Tribunal was constituted by a single Judge of the
Supreme Courf® Unlike the current situation, the Chief Justice appointed the particular
Judge in January of each yéar.

Similar to the current Court of Disputed Returns, the former Elections Tribunal was to be
‘guided by the real justice and good conscience of the case, without regard to legal forms and
solemnities®® The Tribunal had wide powers and could make broad ofders.

However, the procedures of the Elections Tribunal under the former Act differed in some
material ways from the current provisions relating to the Court of Disputed Returns.

92
93

TheUniform Civil Procedure Rulesommenced on 1 July 1999 replacing fhdes of the Supreme Court

Rule 483(2) (Order for decision and statement of case for opinion) and chapter 18, part 2, division 2 (Cases

stated). Formerly, thRules of the Supreme Couarder 38, rule 1 provided that the parties to any cause

could agree to state a question of law as a special case for the Court’s determination. Under order 38, rule

2, the Judge could direct a special case for the Court’s determination.

Section 2 of the formeRules of the Supreme Coymtovided that the ruleso6 far as they are applicable,

apply to proceedings in the Countall its jurisdictions [Emphasis added].

% Elections Act 1983ss 129 and 135. Like the current Court of Disputed Returns, the Elections Tribunal was
also empowered to determine questions referred to it by the Legislative Assembly about the validity of a
member’s election [s 131(b)] and any matter or question concerning the qualification or disqualification of
a member [s 131(c)].

% Elections Act 1983ss 129The Judge sat alone: s 132.

% Elections Act 1983 134. Currently, a Judge is allocated to hear a petition when a petition is received.

% Elections Act 19835 145(1).

% Elections Act 1983 151.
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First, under the former Act, time-frames in relation to lodgement, processing and hearing of
an electoral petition were much longer. For example, a petitioner had eight weeks after the
return of the writ for the election to file a petition challenging the election ré8uthe
successful candidate or an elector had six weeks to give notice that he or she wanted to join as
a party to the petitio*

Secondly, determinations of the former Elections Tribwoald be appealed to the then Full
Court of the Supreme Court (now the Court of Appeal) upon a question of law. Notice of the
appeal had to be filed in the registry of the Supreme Court within 21 days of the Elections
Tribunal’s decisiort??

Thirdly, if the Judge considered, upon the application of any party, that the case raised was a
‘special case’, the Judge could state it as such for the determination of the then Full Court of
the Supreme Court. The subsequent decision of the Full Court wa¥inal.

In addition, where the Judge considered that a question of law required further consideration,
the Judge could direct the question for the opinion of the Full Court pursuant to s 157. That
section provided that the Judge could postpone certifying his or her determination until the
Full Court determined the question.

Prior to the introduction of thElections Act 1983the jurisdiction to hear electoral petitions
in Queensland had passed from a:

- parliamentary Elections and Qualifications Committee underLdwslative Assembly
Act 1867 to

« an Elections Tribunal consisting of a Judge of the Supreme Court and six assessors
(being members of the Legislative Assembly chosen from a panel nominated by the
Speaker each year) under fHections Tribunal Act 18860

« an Elections Tribunal constituted solely by a Judge of the Supreme Court under the
previousElections Act 1915.

3.1.3 Other Australian jurisdictions

The general legislative regimes for disputing election results in other Australian jurisdictions
are quite similar to that currently in place in Queensland. Nevertheless, there are some
differences.

In New South Wales, Victoria, South Australia and Western Australia, electoral disputes are
determined by a single Judge of the Supreme Court sitting as the Court of Disputed
Returns:® The same situation applies in Tasmania and the territories, except that: in the
Northern Territory, the Judge of the Supreme Court sits as what is called the Election
Tribunal; in Tasmania, the Judge of the Supreme Court sits as the ‘Supreme Court’; and in
the Australian Capital Territory, the Supreme Court is called the Court of Disputed Elections

190 Unless the petition related to a charge of bribery or corruption during an electionijtthe peuld then be

presented, with the Assembly’s leave, within 12 months of the return of thElecitions Act 1983 136(2).

101 Elections Act 1983s 138.

102 Electoral Act 1992ss 154(1) & (2).

103 Electoral Act 1992s 156. Compare with order 38, rules (1) & (2) of the forRetes of the Supreme
Court (QId), referred to in n 93 above.

194 parliamentary Electorates and Elections Act 19NSW), ss 155-157Constitution Act Amendment Act
1958(Vic), ss 279-281Electoral Act 1985SA), ss 102-104Electoral Act 190(WA), ss 157 & 158.
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when hearing electoral petitions but there is no express provision for that Court to be
constituted by a single Judge or otherwiSe.

Division 1 of Part XXIl of theCommonwealth Electoral Act 1918ovides that an election
result for a House of Representatives division or for a state or territory for the Senate may be
challenged through a petition to the High Court sitting as the Court of Disputed Returns. The
High Court may try the petition or refer it to the Federal Court or to the Supreme Court of the
state or territory in which the election was held. A single Justice or Judge may constitute the
Court of Disputed Returr§®

Compared with the current Queensland deadline of seven days for lodging an electoral
petition, petitioners in New South Wales, Victoria, South Australia, Western Australia and

the Australian Capital Territory have 40 days after the return of the writ to challenge an

election result of their state or territdf/. The period is 21 days in the Northern Territory and

90 days in Tasmanid® Petitioners have 40 days to dispute a federal election &%ult.

Apart from Queensland, the Commonwealth is the only jurisdiction with an express provision
stating that the Court of Disputed Returns (or a like electoral tribunal) must deal with
electoral matters expeditiously. Ti®mmonwealth Electoral Aetas amended in 1998 to
insert a new s 363A to provide that the Court of Disputed Returns must make its decision on
a petition as quickly as is reasonable in the circumstané®s’

In relation to appeals, the electoral legislation of all Australian jurisdictions—except
Tasmania—bars appeals from the determinations of their respective Courts of Disputed
Returns or equivalent electoral tribun&i5The electoral commissioners of these jurisdictions
informed the committee during this inquiry that there has been no recent consideration in
their respective jurisdictions to introduce an appeals prdtess.

Section 228 of the Tasmani&tectoral Act 198%rovides:

228. (1)Subject to and in accordance with the rules, an appeal against a determination
or order of the Supreme Court under the Part may be made to the Full Court, but only
with thespecial leaveof the Supreme Court.

(2) At the hearing of an appeal under subsection (1), the Full Court may confirm the
determination or order appealed against or may quash that determination or order, in
which case the Court has and may exercise all the powers that the Supreme Court has
and may exercise under this part in relation to an election applicdtonphasis added]

195 Northern Territory Electoral Act 1995%s 107 & 108Electoral Act 1985Tas), ss 214 & 21%Electoral
Act 1992(ACT), ss 252, 258.

196 commonwealth Electoral Act 1915 353 & 354.

197 parliamentary Electorates and Elections Act 19NSW), s 157, Constitution Act Amendment Act 1958
(Vic), s 281;Electoral Act 1985SA), s 104Electoral Act 1904WA), s 158;Electoral Act 192ZACT),
s 259.

198 Northern Territory Electoral Act 1995 108;Electoral Act 1985Tas), s 214(5).

199 Commonwealth Electoral Act 1918355(e).

10 The new s 363A copied s 134(3) of the Queenskiedtoral Act The JSCEM, on the suggestion of the
AEC, had recommended inserting the provision: JSCEM, 1996 federal electionp cit.

11 commonwealth Electoral Act 1918 368;Parliamentary Electorates and Elections Act 19MNSW),

s 169;Constitution Act Amendment Act 1988c), s 292;Electoral Act 1985SA), s 108;Electoral Act

1907(WA), s 167Electoral Act 192ZACT), s 255Northern Territory Electoral Act 1995 119.

In fact, the ACT recently asked the Commonwealth to delete a residual appeals provision applicable to the

ACT Court of Disputed Returns from tirederal Court of Australia Act 197@th). The Commonwealth

did so:Phillip Green, ACT Electoral Commissioner, letter to this committee dated 27 November 1998.
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Tasmania is also the only Australian jurisdiction with electoral legislation that provides for a
Court of Disputed Returns to direct either a special case or a question of law to a higher court.

Section 220 of th&lectoral Act 1985Tas) provides:

220. (1)If, on an election application coming before the Supreme Court, it appears to
the Supreme Court that an issue raised by the election application can be conveniently
stated as a special case, the Supreme Court may direct it to be stated accordingly and
the special case shall be heard before the Full Court.

(2) If it appears to the Supreme Court on the hearing of an election application that a
guestion of law requires further consideration by the Full Court, the Supreme Court
may refer the question to the Full Court by stating a case for determination of that
Court.

(3) At the conclusion of the hearing of a special case under subsectiam (i
reference of a question under subsection (2), the Full Court shall determine the case or
guestion and remit its determination to the Supreme Court for reconsideration,
together with any directions that the Full Court considers it appropriate to give in the
circumstances of the case.

During proceedings of the Commonwealth Court of Disputed Returns, a special case can be
reserved for the consideration of the High Court under order 35 dflitite Court Rules

(which are made applicable to proceedings of the Commonwealth Court of Disputed Returns
by order 68, rule 2 of those rules).

3.2 COMMENTS MADE IN SUBMISSIONS

Appeals from the Court of Disputed Returns

A number of submitters supported the (re)introduction of appeals from the Court of Disputed
Returns'** Dr Reynolds summed up the policy issues surrounding the issue of appeals:

The question of appeals is always difficult, especially where the court is one of original
and final jurisdiction. In cases of judicial review, we have lived with this situation vis-
a-vis the High Court of Australia since that Court abolished appeals to the Privy
Council. To some it is an expeditious method of dealing with contentious matters
requiring swift adjudication. To others, it is inherently unjust not to allow an appeal
mechanism which will either confirm the original judgment, thereby making it more
water tight; or overturn it, thereby preventing a miscarriage of justice, or sending it
back for re-trial so that matters and evidence can be more assuredly addressed. |
favour the latter situation.

However | am conscious that electoral matters need comparatively swift resolution
especially as, in both the Mundingburra and Mansfield cases, the fate of the
government depended on the court’s judgement.

The Chief Justice of the Supreme Court of Queensland, Hon P de Jersey, submitted:

The Judges of the Supreme Court recently gave some consideration to this issue,
although | stress not in the context of any particular inquiry or case. As a matter of
general principle, the Judges were of the view that there should be a right of appeal
limited to matters of law from determinations of the Court of Disputed Returns. |
surmise that the need for expeditious resolution in this arena may have prompted the
removal of even limited avenue for appeals from previous legislation. It is, these days,

13 For example: Ms J Sharples, Mr R Webber, Dr P Reynolds, Mr F Carroll (the Mansfield petitioner) and the

Queensland Law Society.
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possible to convene a Court of Appeal without delay, and acknowledging the sometimes
momentous significance of the determinations of the Court of Disputed Returns, it does
seem desirable that a right of appeal, so limited, be introduced.

The Queensland Law Society submitted:

The Society views the right of appeal in these matters and the speedy resolution of such
appeals as singularly important because of the significant effect that such
determinations may have for government and for the entire community ... (Dt is
appropriate that appeal(s) to the Court of Appeal be re-established so as to ensure that
decisions dealing with fundamental principles which underpin democratic government
are resolved by the highest judicial authority in the State.

Submissions to the committee from the Queensland divisions of the Liberal Party of
Australia, the Greens Party, the National Party of Australia and the Australian Democrats did
not address the issue of appeals from the Court of Disputed Returns or of referrals of special
cases or questions of law. The Australian Labor Party (Qld) submitted:

It is the Labor Party’s view that such an appeal mechanism should again be provided,
particularly given that the Court of Disputed Returns consists of only one judge and
that in cases of dispute complex questions of law frequently arise.

On the other hand, Mr A Sandell submitted that the current legislation should continue to
preclude any appeal. While acknowledging that the case for the re-introduction of appeals was
reasonable, Mr Sandell submittebh these instances speed is paramount, although this does not
necessarily follow it would be at the expense of justice, or correct legal interprétations

Dr M J Macklin, Dr N Preston and former Australian Electoral Commissioner, Professor C A
Hughes, considered the issue but neither supported nor opposed appeals. Likewise, the
Queensland Electoral Commission submittdalthe interest of justice, the Commission would
support an amendment to the Electoral Act as suggested by Mr Justice Mackenzie. However, the
matter is a policy one and the Commission does not wish to argue a case one way or the other’

Dr Macklin nevertheless stated thathile the issue of appeals is an important principle in
most areas of administrative law, | do not see a compelling reason as to why it need be
included in this are'a Dr Macklin suggested that the ‘certainty’ achieved by determination by

a higher court might be warranted, but warndthe' close votes that characterise the current
political climate suggest that the introduction of further delays into the system will almost
inevitably be used by political opponents to delay the formation of a govetnment

A number of other submissions either expressly or impliedly recognised that an appeals
mechanism might lend itself to possible abuse by parties whose interests might be served by a
protracted electoral dispute, and suggested some measures to lessen the possibility of abuse
or, at least, prolonged delays. For example, Professor Hughes suggestusthnatg that the
Electoral Commission is a full party to any appellate proceedings with a capacity to apply similar

to that set out in s 135(1) would be advisakygection 135(1) gives power to the Commission to

apply for an order dismissing the petition because of excessive delay by the petitioner.]

The Queensland Law Society and Dr Reynolds recommended that the Court of Appeal be
required to deal with any appeals from the Court of Disputed Returns in an expeditious

manner. The Queensland Law Society stated the re-introduction of an appeals mechanism
would be:

... enhanced by a statutory provision affording priority to such matters to ensure that
they come on before the Court of Appeal with the necessary degree of expedition, say
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within 14 days...The Society does not propose that legislation ensuring speedy
resolution of appeals should descend into detail as to procedure, necessary material
etc as these matters can and would, no doubt, be adequately addressed in practice
directions of the Court of Appeal

Dr Reynolds submitted the following procedural points for the committee’s consideration:

- That any appeal from the Court of Disputed Returns must be lodged with the Court of
Appeal within seven (or possibly 14) days;

« That a judge from the Court of Appeal be designated the Appeal Court of Disputed
Returns and be obliged to hear the appeal within 14 days of the appeal being lodged;

- That the Appeal Court of Disputed Returns’ procedures be limited to hearing
addresses from counsel, except where that Court is satisfied that genuinely fresh
evidence, not considered in the court of original jurisdiction, requires consideration;

« That judgment, if not given immediately the case is heard, be reserved for a specified
period of time (again possibly 14 days).

However, Professor C Hughes suggested some caution in relation to directing the Court of
Appeal to deal with electoral matters expeditiously:

The unfortunate examples of the protracted Nicklin Case and a number of unheard
petitions in Western Australia encouraged the recommendation for what became
s 134(3) and (4]i.e. the provisions of th&lectoral Act 1992equiring the Court of
Disputed Returns to deal with electoral petitioas guickly as is reasonable in the
circumstancesand requiring the court to begin proceedings and make final orders
within prescribed periods]l would be hesitant to see such peremptory language
directed to the Court of Appeal, butséem to recall the Privy Council imposing on itself

an obligation of urgency when hearing electoral appeals and it may be that a formula
could be found to encourage a similar outcome if appeals are to be introduced

Mr A Morris QC proposed an entirely different solution to the question of appeals:

... It is unsatisfactory thgsuch a potentially significanflecision ... should depend on
the judgment of a single individual.

One solution, which | would urge as warranting serious consideration, is a legislative
amendment to stipulate that the Court of Disputed Returns is to be constituted by a
bench of three judges. This would ensure that a quick and final decision is reached,
whilst at the same time avoiding a situation where the outcome in such a case depends
entirely on the opinion of one individual.

This is, | think, preferable to having a hearing before a single judge, with a right of
appeal to a bench of three judges constituting the Court of Appeal. In the first place, it
will be quicker to have the initial decision made by three judges, rather than an initial
decision by one judge and a subsequent appeal to a bench of three judges. Also, if a
right of appeal is introduced, there is a risk of the very unsatisfactory situation where
the decision at first instance is overturned by a 2:1 majority in the Court of Appeal,
with the result that two judges decided one way and two judges decided the other way:
whilst this occasionally happens with ordinary civil and criminal appeals, it is much
more important that in electoral matters there is no scope for the community to feel
that the outcome of a particular case is unsatisfactory because of what is effectively a
2:2 split amongst four judges.

Moreover, the traditional appeal structure leaves very little scope for challenging
findings of fact made by the judge at first instance. If the initial hearing is conducted
before a bench of three judges, the parties (and the community) may feel a greater
degree of confidence in factual conclusions reached by the court.
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Mr Morris considered the counter-argument that three Judges sitting as the Court at first
instance would put unnecessary pressure on court resources, but suggestadititaises do

not arise very oftenand that the potential importance of such cases and the community’s
confidence in their determination justified the additional judicial resources.

Nevertheless, Mr Morris said that, should his proposal not be accepted by the committee, he
would then Strongly urgé consideration of Justice Mackenzie’s proposals for reinstating
appeals and enabling the Judge to submit special cases or reserve questions of law for
determination by the Court of Appeal. He addéids unsatisfactory that, in cases which are
amongst the most important which judges are called upon to decide, a single judge must
decide the case alone, without the comfort of knowing that any errors or mistakes can be
reviewed on appeal

It should be noted that submissions were received before the High Court’s June 1999 decision
of Sue v Hil] the implications of which are discussed below in section 3.3.3.

Ability of the Court of Disputed Returns to state a special case or refer questions of law to
the Court of Appeal

Only very few submissions received by the committee specifically addressed the issue of the
Court of Disputed Returns referring special cases or questions of law to a higher court.
Professor Hughes submitted that his concern that a right of appeal migabused by
protracting essentially political attacks on the conduct of an election and on its outdmine’

not extend to restoring the reference of special cases. Professor Hughes stated that there
would be ho difficulty with a special case procedure.

The Queensland Law Society’s submission implied that the Society’s support for appeals

included support for special cases. As just mentioned, Mr Morris submitted that, should his

proposal for a bench of three Judges hearing electoral disputes from the outset not be
implemented, then he supported enabling the single Judge constituting the Court of Disputed
Returns to submit special cases or reserve questions of law for determination by the Court of
Appeal.

3.3 THE CURRENT CAPACITY TO APPLY FOR AN APPEAL FROM THE COURT OF
DISPUTED RETURNS

The committee noted above that there is some doubt over whether s 141 (Decisions and
orders to be final, etc) of thelectoral Actis, in fact, effective in barring appeals from the
Queensland Court of Disputed Returns. This query is raised partly by EARC’s remarks in its
Elections Act report.

EARC [at paragraph 13.100(g)] recommended that determinations by the Court of Disputed
Returns befinal and without appeal’and cl 141 of the draft Bill attached to EARC'’s report

is almost identical to current s 141. However, in the discussion leading up to this
recommendation, EARC made the following apparently contradictory statements:

[T]he abolition of appeals to the Full Court would shorten the time taken to determine
a dispute. However, if this option were followed a party to the dispute should still be
able to challenge the decision of the Court of Disputed Returns on a matter'df law.

114 EARC, Elections Act report, op cit, para 13.94.
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If the express provision in the Act relating to the hearing of appeals by the Full Court
of the Supreme Court on all matters relating to a question of law were abolished, it is
likely that a higher court could still review the decision of the Court of Disputed

Returns notwithstanding the absence of an express provision in an Electoral Act to that

effect!’®

It appears EARC was suggesting that, despite the fact that it proposed an explicit clause in its
draft Electoral Bill providing for no appeals from the Court of Disputed Returns, not all
appeals (at least on matters of law) would actually be barred. EARC provided no explanation
for these comments.

The issue is whether the resultant s 141 offleetoral Actis indeed effective in purporting
to stop all appeals. The committee has considered the issue in some depth.

3.3.1 Appeals to the High Court

There is no inherent right of appeal from a court; a right of appeal is conferred by statute
rather than the common law. The clear wording of s 141 would be effective in barring appeals
to a higher courso long as there are no other overriding laws.

In relation to appeals from the Court of Disputed Returns to the Queensland Court of
Appeal*®there is no such other over-riding law. It is therefore clear that there is currently no
appeal available from the Court of Disputed Returns to the Court of Appeal.

In relation to possible appeals from the Court of Disputed Returns to the High Court of
Australia, there i®n the face of isuch an overriding law. Section 73 of tiemmonwealth
Constitution confers upon Australia’s highest court, the High Court, jurisdiction to hear
appeals fromall judgments, decrees, orders, and sentérfces ‘the Supreme Court of any
Staté. (The Judiciary Act 1903Cth) makes the right of appeal conditional on the High Court
granting special leave to appéH)

Any state law that attempted to stop appeals from the Supreme Court to the High Court would
not be effective in light of s 73 of th@ommonwealth Constitution® Section 141 of the
QueenslandElectoral Actis potentially such a law. This is because HEhectoral Act,s 127
provides, amongst other things, th@hé Supreme Court is the Court of Disputed Returns
..., and that A single judg&® may constitute, and exercise all the powers of, the Court of
Disputed Returris

However, the High Court has previously held that entgigslar to the existing Queensland
Court of Disputed Returns were not the ‘Supreme Court’ within the meaning of s 73 of the
Commonwealth Constitutioifhis occurred in the two cases discussed under the next section:
Holmes v Angwitf’ andWebb v Hanlor?*

15 |bid, para 13.95.

16 The Supreme Court has two divisions, the Court of Appeal and the Trial Divisigmeme Court of
Queensland Act 199(QId), s 16. There is a primary right of appeal in Queensland from decisions of the
Trial Division of the Supreme Court to the Court of App&alpreme Court of Queensland Act 19969.

17 Judiciary Act 1903Cth), ss 35, 35A, 39(2)(c). Also see order 69A oftiigh Court Rules

18 Commonwealth Constitutips 109 (Inconsistency of laws).

19 TheActs Interpretation Act 195@Qld), s 36, provides that ‘judge’ is a reference to a Supreme Court Judge.

120 (1906) 4 CLR 297.

121 (1939) 61 CLR 313.
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HolmesandWebbhave been taken to mean that s 73 does not override s 141Ebétheral
Actbecause s 73 is not applicable to the Court of Disputed Réfarns.

While that is so, developments in case law sikldmes (decided in 1906) andVebb
(decided in 1939) have meant that the reasoning in those cases could be questionable. In
particular, the recent case ®fie v Hilt*> supports this suggestion. If any such challenge was
successful, it could open up the possibility of an appeal from a decision of a state Court of
Disputed Returns to the High Court under s 73, despite any finality clause like s 141 of the
Queenslandtlectoral Act

Sue v Hil] and its possible implications for Queensland in this regard, is also discussed
below.

3.3.2 Holmes v Angwinand Webb v Hanlon

In 1906, the High Court iolmes v Angwilf* held that a decision of a single Judge of the
Western Australian Supreme Court sitting as that state’s Court of Disputed Returns was not a
decision of the ‘Supreme Court’ appealable to the High Court under s 73 of the
Commonwealth ConstitutioriThe High Court found that, whilprima facie it appeared
otherwise from the theRlectoral Act 1904WA), the Parliament hadot merely given new
jurisdiction to the Supreme Codff Instead, Parliament had created a new and separate
tribunal—the Court of Disputed Returns—that happened to consist of a Judge of the Supreme
Court. The power to resolve electoral disputes was conferred on the Judge in the Judge’s
personal capacity, rather than on the Supreme Court as a court (according to a doctrine known
aspersona designajad?®

The Court’s finding thatdo appeal lay because, in exercising its power in relation to
disputed returns, the Supreme Court was not a ‘Supreme Court’ within the meaning of
s 73" was:

- based on the provisions of the former Western Austr&lantoral Act 1904 provisions
analogous to those in the current Queensland and Commonwealth electoral legislation);
and

122 For example, there has been no High Court challenge to a decision of the Queensland Court of Disputed
Returns since th&lectoral Actwas introduced in 1992. However, after the last South Austratate
election (held October 1997), an elector applied to the High Court for special leave to appeal to it from a
decision of the South Australian Court of Disputed Returns. At a directions hearing on 12 29@fist
Gummow J stated thaspecial leave would probably not be granted absent a challenge to the Holmes v
Angwin line of casésKing v South Australian Electoral Commissior{eligh Court, Adelaide No A6 of
1998, Directions hearing, Gummow J, 18giist1998). The application for special leave was subsequently
refused on 12 February 1999 by Callinan and Kirby JJ, who stated that the case waslitettla vehicle
for a constitutional challenge tdolmes This was because the grounds of the case did not bafficient
prospect of succes® warrant the grant of special leave. (There wasdrguable question of law and only
challenges to the factual determinations of the Court of Disputed Refukigh Court, Adelaide No A6
of 1998, Application for special leave to appeal, Callinan and Kirby JJ, 12 February 1999).

123 Sye v Hill[1999] HCA 30 (23 June 1999); 73 ALJR 1016.

124 (1906) 4 CLR 297, Griffith CJ, Barton and Higgins JJ.

125 Relevant provisions of thElectoral Act 1904WA) included the followingSection 159:The validity of
any election or return may be disputed by petition addressed to the Supreme Court, and not otherwise, and
the Supreme Court shall have jurisdiction to hear and determine theSeaatien 163:The Court shall be
constituted by a Judge sitting in open CourtSection 165:The Court shall be guided by the substantial
merits and good conscience of each case without regard to legal forms or technicalities.

126 Holmes v Angwirf1906) 4 CLR 297 at 306-307 per Griffith J.

127 As Mason CJ described the findingHiélmesin Re Brennan; Ex p Muldowné$%993) 116 ALR 619 at 622.
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- influenced by the Court having characterised the power being exercised by the Court of
Disputed Returns as non-judicial in nature. Instead, it was characterised as a power that
was ancillary to legislative powéf®

Factors that influenced the CourtHiolmes?®® determining that the power being exercised by
the Western Australian Court of Disputed Returns was non-judicial included:

- the historical exercise of the power: electoral disputes were originally resolved by
Parliament itself>°

- that the Court itself did not enforce its decisions (apart from the awarding of costs) but
rather Parliament did so, for example, by holding new electitres)d

- the nature of the discretions exercisable by, and the requiréfigtased on, the Court.

In 1939, the High Court ilVebb v Hanloh*® heard an application for special leave to appeal
to the High Court from a decision of the Full Court of the Supreme Court of Queensland,
itself having heard an appeal from the Elections Tribunal constituted under the former
Elections Act 191%Qld).

Webbwas similar toHolmesin that it involved the jurisdiction of the High Court to hear
appeals from decisions of State electoral tribun&ksbbdiffered, however, in that the central

issue before the Court was whether there was an appeal to the High Court from the appellate
jurisdiction of the Supreme Court of Queensland hearing an appeal (on a question of law)
from the State’s Court of Disputed Returklmeshad been about whether there was an
appeal from the Elections Tribunal (Court of Disputed Returns) itself. EFlaetoral Act

1904 (WA) considered itHolmeshad no such provision for appeals.]

The judgments irWebbon the question of appeals from the Full Court are discussed more
fully later in section 3.4.1. For current purposes, it is sufficient to say that some of the Justices
found that appeals to the High Couwsere available from the Full Court under the
Commonwealth Constitution

In relation to the issue of appeals from the Elections Tribiself, all the Justices iWebb
followed Holmesand held that a decision of the Elections Tribunal was not a judgment or
order of a Supreme Court within s 73 of hemmonwealth Constitutidi*

128 Holmes v Angwirf1906) 4 CLR 297. At least according to Barton J, who squarely characterised the power as

‘purely incidental to the legislative povieat 309. Higgins J stated no judicial power was being exercised

because it was naa judgment ... as to persons or to propedy 310. Griffith J placed more emphasis on the

fact that it was not the&Supreme Court in the sense that that term is used in the ConstitaitiB06.

The majority of the Court in the rece®itie v Hillcase, discussed below, had quite different interpretations

of these factors and/or the equivalent provisions upon which they were based at Commonwealth level.

130 Holmes v Angwirf1906) 4 CLR 297 at 305 per Griffith CJ; at 307-308 per Barton J; at 310 per Higgins J.

131 |bid at 308 per Barton J; at 310-311 per HigginsParliament nevertheless retained control to a certain

extent at 305 per Griffith CJ. (Higgins J at 310 considered that the fact that the Act made specific

provision for the Court to award costs was an important indication that Parliament intended the Court not to

operate as the Supreme Court itself since the Supreme Court had pre-existing powers to award costs.)

For example, that the Court had to be guided by good conscience: ibidpar 3B6ffith CJ; at 308-09 per

Barton J.

133 (1939) 61 CLR 313, Latham CJ, Rich, Starke, Dixon, Evatt and McTiernan JJ.

134 |bid at 322 per Rich J; at 323-24 per Starke J; at 327 per Dixon J; at 330 per Evatt J; at 334-35 per McTiernan
J. Latham CJ said at 319: s 101 created a new tribunatthdd ‘not be identified witltthe Supreme Court.

129

132
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The drafting of theElections Act 1915Qld) was in quite different terms from that of the
Western Australian legislation consideredHalmes,arguably in terms that were even more
suggestive that the Elections Tribunal was not the Supreme €burt.

The nature of the power conferred on the Elections Tribunal was again an important factor in
the Justices coming to this conclusion. McTiernan J stated the Elections Tribunal exercised
special and peculiar jurisdiction which once belonged to legislative bodiE$.Similarly,

Starke J referred to the fact that the legislature itself once determined such questions and
characterised the nature of the inquiry as legislative or ancillary to legislative power; it had
‘nothing to do with the ordinary rights of parties who are litigants

Evatt J referred to s 111 of thect which (as did the legislation considered Holmesg
directed that the Elections Tribunal lgiided by the real justice and good conscience of the
case, without regard to legal forms or solemnitiesEvatt J stated that such a provision
emphasised th@tiministrative as distinct from the judicial nature of the special tributfl

Holmes and Webb questioned

In summary,Holmesand Webbstand for the proposition that there is no appeal from state
Courts of Disputed Returns (or like tribunals) direct to the High Court.

In coming to their conclusions, a number of the Justiceslotmesand in Webb also
commented that the nature of the power of the Court of Disputed Retuidslifieg or the
Elections Tribunal (inWebl to determine electoral disputes is inherently non-judicial.
However, there have since been doubts expressed in different cases about this proposition.
There had been suggestions that a Court of Disputed Returns may actually exercise judicial
power or that the power to determine electoral disputes is indetermircapable of being

viewed in different aspects, that is, as incidental to legislation ... or to judicial action,
according to the circumstances®

Until recently, there was an argument thatdidimesand Webbhad been correct in finding
that the power to determine disputed elections is non-judicial, therCdnemonwealth
Electoral Act breached the separation of powers contained in Goenmonwealth
Constitutionby conferring the jurisdiction of the Commonwealth Court of Disputed Returns

135 Relevant provisions of thelections Act 191%Qld) included the followingSection 101(1):There shall be an

Elections Tribunal, which shall be constituted by a judge of the Supreme Court. The Election Tribunal shall be
a Court of RecordSection 101(2)Such Tribunal shall have power to inquire into and determine- (a) Election
petitions...(etc) Section 101(4)....the Judge shall have all the powers, jurisdiction, and authority of a Judge

of the Supreme CourBection 102:In ... January each year the Chief Justice shall notify to the Speaker the
name of one of the Judges of the Supreme Court at Brisbane who will be the Judge to preside at sittings of the
Elections Tribunal for that year.Section 111:the Tribunal shall be guided by the real justice and good
conscience of the case, without regard to legal forms and solemnities ...

136 Webb v Hanlor{1939) 61 CLR 313 at 333 per McTiernan J.

137 |bid at 324 per Starke J.

138 |bid at 330 per Evatt J. Compare Evatt's characterisation of the power as administrative with its explicit
characterisation as legislative or incidental to legislative power by McTiernan J and Starke J in this case,
and by Barton J iklolmesnoted above.

139 Commissioner of Taxation (Cth) v Mun{b926) 38 CLR 153, at 178-179 per Isaacs J. SeeMsiical
Board of Victoria v Meye(1937) 58 CLR 62, at 97 per DixonHilton v Wells(1985) 157 CLR 57 at 80
per Mason and Deane JJ; and see the discuss&ureof Hillbelow in this section.
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on the High Court®® This is because non-judicial power cannot be conferred on a federal

Court*

Some commentator¥ suggested thatolmesand Webbwere—in the words of one of the
commentators—pe for reconsideration*®* This was on the basis that the High Court
would now have difficulty in accepting that a Court of Disputed Returns (at least the
Commonwealth Court of Disputed Returns) was not exercising some form of judicial power.
A potential consequence is that a decision of a state Supreme Court in relation to an electoral
dispute (as a Court of Disputed Returns) might be held appealable to the High Court (with
special leave) under s 73 of tBemmonwealth Constitution.

3.3.3 Sue v Hill

During the course of this inquiry, the High Court deci@er v Hill*** a decision which, the
committee suggests, confirms thédlmesandWebbare indeed ‘ripe for reconsideratio”.

While the case received attention for finding that the United Kingdom was now a ‘foreign
power’ (and Senator elect Heather Hill was not duly elected because she held dual citizenship
with the United Kingdom), it is the Court’s discussion of jurisdictional issues concerning the
Commonwealth Court of Disputed Returns that is pertinent to the issue of appeals in this
inquiry.

Sue v Hilladdressed the following jurisdictional questions concerning the Commonwealth
Court of Disputed Returns, as provided for in Part XXII of@mnmmonwealth Electoral Act

1. Are questions regarding the eligibility of persons for election to the Senate capable of
being referred to the Court of Disputed Retumis a petition brought under the
Commonwealth Electoral Ad®t XXII, Div 1 (Disputed elections and return$f?

2. Is the conferral of jurisdiction under Div 1 nevertheless ineffective because non-judicial
power is being vested in a federal court, contrary to the constitutional separation of
judicial power from legislative and executive power?

(At Commonwealth level, the consequencenoh-judicial power being vested in a
federal court is a breach of the separation of powers. At State levgbotbetial
consequence qgtidicial power being vested in the State Court of Disputed Returns is
that the Court of Disputed Returns is consequently recognised as the Supreme Court,

140 This argument was raised ite Brennan Ex p Muldown¢¥993) 116 ALR 619, where Mason CJ (at 622)
stated that the question raised by the argument imeséesting and importahtbut found that the facts of
the case did not require the Court to decide the issue.
141 R v Kirby; Ex p Boilermakers’ Society of Austra{it956) 94 CLR 254 (High Court); (1957) 95 CLR 529
(Privy Council). There is no such absolute barrier on state Parliaments conferring non-judicial power on courts.
P Schoff, ‘The electoral jurisdiction of the High Court as the Court of Disputed Returns: Non-judicial
power and incompatible functionFederal Law Reviewol 25, 1997, pp 317-350; K Walker, ‘Disputed
returns and parliamentary qualifications: Is the High Court’s jurisdiction constitution#l&3W Law
Journal vol 20, 1997, pp 257-273.
143 Walker, ibid, p 269.
144 11999] HCA 30 (23 June 1999); 73 ALJR 1016. There the Full Court of the High Court (Gleeson CJ,
Gaudron, McHugh, Gummow, Kirby, Hayne and Callinan JJ) determined cases stated for its opinion by the
Commonwealth Court of Disputed Returns.
None of the Justices Bue v Hillexpressly overruletiolmesor Webb.The point would apply to at least the
Holmescase. As mentioned above, the forrégctions Act 191%Qld) considered inWebbappears to be
more supportive of a finding that the Tribunal being considered in that case was separate to the Supreme Court.
It was argued that Pt XXII, Div Qualifications and Vacancies - referred to the Court of Disputed Returns
from the Senate itsel®xhaustivelyprescribes the Court of Disputed Return’s jurisdiction to determine questions
aboutqualification of Senators.

142

145

146
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giving rise to a right of appeal to the High Court under s 73 ofCiimonwealth
Constitution)

The minority (McHugh, Kirby and Callinan JJ in separate judgments) answered ‘no’ to
guestion 1 above. In doing so, they did not need to address question 2, the important question
for present purpose¥’

The majority (Gleeson CJ, Gaudron, Gummow and Hayne JJ) answered ‘yes’ to question 1
and ‘no’ to question 2. [The majority went on to find that Senator elect Hill was disqualified
under theCommonwealth Constitutioa 44(i)].

In a joint judgment, Gleeson CJ, Gummow and Hayne JJ held the following.

« The legislative intention behind theommonwealth Electoral Aavas to confer the
jurisdiction to resolve electoral disputes on the High Court but that the Court in
exercising that jurisdiction nevertheless be identified as the Court of Disputed Returns;
there was no new court created nor were Justices selected to exercise functions as
personae designatd&® (According to their Honours, s 354(1) of t@mmonwealth
Electoral Act—which establishes the Commonwealth Court of Disputed Returns and
specifies that the High Courghall be the Court of Disputed Returagliffers from the
provisions of theElectoral Act(WA) considered itHolmes**9)

« The argument that the power being exercised by the Court of Disputed Returns was,
based on historical considerations, legislative (and therefore ineffectively conferred on a
federal court) should be rejected. Their Honours noted that, ldimloges the High Court
had recognised that some powers were indeterminate depending on which entities they
were entrusted t6° Their Honours found: There is nothing in the nature of the
resolution of disputed elections which places such controversies outside the exercise of
the judicial power of the Commonwealtfi:

«  Specific argument that particular provisions establishing and providing for the powers of
the Commonwealth Court of Disputed Returns were inconsistent with the exercise of the
judicial power of the Commonwealth should also be rejetted.

Gaudron J similarly reasoned that:

« some powers bear dduble aspettand take their character from the body or tribunal in
which they are reposed. The power to resolve electoral disputes is such a power, and
when conferred upon a court, it is possible for the power to be judicial in fhature;

- prima facie the making of a binding determination in an electoral dispute (unless made
by the Parliament) should be regarded as an exercise of judicial power because it
concernghe rightof a person to sit and vote in the Parlianighand

147" Though, note Kirby J at par@80 & 281. Nor did the minority Justices subsequently have to answer the

guestion of the Senator elect’s eligibility or otherwise under s 44(i) @@ dhstitution
148 Sue v Hill[1999] HCA 30 (23 June 1999); 73 ALJR 1016 at 1023, para 30 per Gleeson CJ, Gummow and
Hayne JJ.
Ibid, para 29 per Gleeson CJ, Gummow and Hayne JJ.
Ibid, paras 31-36 per Gleeson CJ, Gummow and Hayne JJ.
Ibid, para 37 per Gleeson CJ, Gummow and Hayne JJ.
Their Honours agreed with Gaudron J's analysis that none of the particular provisions placed sufficient
doubt on the proposition that judicial power had been conferred: ibid, para 39 and paras 40-45 per Gleeson
CJ, Gummow and Hayne JJ.
Though, when exercised by a House of Parliament, the power is properly characterised as ancillary to the
exercise of legislative power: ibid, paras 130-135 per Gaudron J.
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- the power to resolve electoral disputes is conferred bZdmmonwealth Electoral Act
on the High Court as an additional, special jurisdiction (and is not intended to be reposed
in a special tribunal whose functions the High Court is conscripted to perfSrm).

In addressing arguments that various provisions of Geenmonwealth Electoral Act
suggested that the power conferred is non-judtétaiaudron J grouped the provisions under

the three categories below. (These categories are established by case law as three indicia of
non-judicial power).

«  Provisions which arguably confer general discretions on the Court that are so broad as to
be incompatible with the exercise of judicial power.

« Provisions which arguably give directions of a kind not normally associated with the
exercise of judicial power/power given to courts.

«  Provisions with respect to the nature of the Court’s decisions (judicial power is indicated
by binding adjudications upon disputes as to rights; if the decision of the Court of
Disputed Returns is not binding, it is unlikely that judicial power is being exeré¢Eed).

Gaudron J dismissed each provision as not sufficiently suggestive of a power that is non-
judicial in nature™>®

Sue v Hilldoes not directly deal with the issue of appeals fetate Courts of Disputed
Returns. Nevertheless, if the reasoning of the majoriSuia v Hillcan be extrapolated to the
state situation, then it would seemingly follow that: (i) the way is now paved to seriously
challenge the two old cases blolmesand Weblh and (ii) consequent to a successful
challenge of those cases, s 73 of @m@mmonwealth Constitutiamight be held to apply to a
state Court of Disputed Returns becaude & Supreme Court, making appeals available to
the High Court.

However, the logic ofSue v Hill does not, of courseautomatically extrapolate to
Queensland’'s Court of Disputed Returns. Instead, the extrapolation—and the resultant
conclusion thaHolmesandWebbare no longer unchallengeable precedents—depends on:

- the extent to which the provisions &lectoral Act 1992(Qld) are analogous to the
provisions of theCommonwealth Electordct in all material particulars;

« the logic of Sue v Hillbeing otherwise applicable to the situation in, and legislative
history of, Queensland (including that there is no absolute prohibition on conferring non-
judicial power on state courts); and

« the attitude of a future High Court determining the issue to any policy consideration of
keeping state electoral disputes in state courts.

154 |bid, para 136 per Gaudron J. Many of the Justicddalmesand Webbconceived the process more in

terms of determining the Parliament’'s membership, not in terms of an adjudication of a particular person’s
rights.

Ibid, para 143 per Gaudron J. This critical conclusion is based on Her Honour’s interpretation of s 360(1) of
the Commonwealth Electoral Acsee paras 143, 144. (The equivalent provision irEthetoral Act(Qld),

s 136(2), is drafted somewhat differently.) Also note that s 354(1), the provision ‘establishing’ the Court of
Disputed Returns [the QueenslaBtbctoral Actequivalent is s 127(1)], is potentially one of the strongest
indicators that the Court was meant to be established as a tribunal separate from the High Court. However, at
para 143 Her Honour dismissed thiggestion by stating that 354(1) could have been better expre'ssed

Many of the provisions proferred by Counsel for Hill were in fact held in the earlier ca8egwinand

Webbto indicate that the power being exercised by the electoral tribunals in those cases was legislative.

157 Sue v Hill[1999] HCA 30 (23 June 1999); 73 ALJR 1016, para 145 per Gaudron J.

138 |bid at paras 146-156 per Gaudron J.
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3.4 ANALYSIS AND CONCLUSIONS

Whether theElectoral Actshould be amended to provide for appeals and/or the referral of
special cases from the Court of Disputed Returns to the Court of Appeal raises competing
policy questions. As Justice Mackenzie recognised, in resolving electoral disputes there is a
tension between ensurinfinality’ and ensuring procedural justice.

On the one hand, it is important to resolve disputes about electoral results quickly, so that the
Parliament—and the government which is formed from Parliament—can proceed with
confidence as quickly as possible. Parliamentary representation for constituents of an
electorate should also be finalised without undue delay.

On the other hand, principles of procedural justice suggest that the decisions of most courts,
particularly those which disputants come before for the first time, should be subject to appeal
to a higher court. An appeals mechanism in the electoral disputes process would enable a
person aggrieved by a decision of the Court of Disputed Returns to apply to have the decision
revisited by another, higher court. A mechanism whereby complex legal questions can be
referred to a higher court can also help ensure that the disputed matter (potentially significant
in electoral disputes) is determined by the highest available judicial authority, or at least by
more than one Judge.

Below, the committee considers—in turn—the questions of appeals and referrals of special
cases/questions of law. Before doing so, the committee might state that it considered with
interest the proposition submitted by Mr Morris that the Court of Disputed Returns, at first
instance, be constituted by three Judges of the Supreme Court rather than one.

Mr Morris suggested that the Court so constituted would mean the timely resolution of
electoral disputesand more authoritative determinations. Mr Morris’ alternative would
circumvent the need both for a referrals process and an appeals mechanism because a Court
of Disputed Returns with three Judges would be of the highest judicial authority.

However, the committee considers that the judicial resources involved in providing for such
an alternative are not warranted, especially for uncomplicated cases or ill-founded arguments.
Instead, the committee considers that an appeals mechanism, in the terms that it recommends
below, is appropriate.

3.4.1 Appeals from the Court of Disputed Returns

To summarise the background material that has been outlined above:

« currently, s 141 of thé&lectoral Act 1992(Qld) makes no provision for, and indeed
purports to bar, appeals from the Court of Disputed Returns to the Court of Appeal, on
guestions of law or otherwise. However, especially after the r&entv Hilldecision,
the effectiveness of s 141 to prevent appeals to the High Court might be questionable;

« previously, s 154 of th&lections Act 1983Qld) provided that a determination of a
Judge sitting as the Elections Tribunal could be appealed (within 21 days of the
Tribunal's determination) to the Full Court of the Supreme Court (now the Court of
Appeal) upon a question of law; and

- the electoral legislation of the Commonwealth and of the other states and territories does
not provide for appeals from Judges sitting as Courts of Disputed Returns or equivalent
tribunals except for Tasmania, where there is provision for appeals to the Full Court of
the Supreme Court with the special leave of the Supreme Court.
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The committee endorses the principle that parties to a dispute should, if aggrieved by a
decision of the Court, have an avenue of appeal open to them. The ability to appeal from the
decisions of courts at first instance is commonplace.

At the same time, the committee recognises that electoral disputes are materially different
from other types of disputes that come before the courts. There are very good reasons for
electoral disputes to be determined quickly, and for determinations to be made with a sense of
finality. (The validity of this reasoning is perhaps reflected by the position regarding appeals
in other jurisdictions.) Finality ensures that parliaments and governments can get on with
their business as quickly as possible after a general election. Speedy resolution of electoral
disputes means that constituents are denied parliamentary representation for the shortest
possible period.

However, the committee also believes that there should be public confidence that the election
result for each electoral districts is the ‘right’ result. Providing at least the possibility of
appeal™ can enhance the public’s confidence that difficult and possibly tantamount issues
are determined satisfactorily.

Mr Morris submitted that an appeals mechanism would also relieve some of the pressure from
single Judges sitting as the Court of Disputed Returns whose decisions would otherwise be
final. This would be especially so in complex cases arising in close State contests, as seen in
the last two petitions determined by the Queensland Court of Disputed Returns:
Mundingburrd®® andMansfield

The committee considers that the objectives of affording disputants procedural justice and
enhancing the public’'s confidence that the outcomes of potentially significant electoral

disputes are arrived at in a just and satisfactory manner are of sufficient importance to justify
potential further (albeit minimised—see below) delay in the resolution of electoral disputes

by providing for appeals from decisions of the Court of Disputed Returns.

The committee therefore—in principle—supports the (re)introduction of appeals from the
Court of Disputed Returns.

The parameters of appeal

Although supportive of the introduction of appeals, the committee believes that it is
imperative to nevertheless resolve electoral disputes as quickly as possible. Potential
prolonged delay is the real down-side to introducing an avenue of appeal. Presumably, most
candidates/political parties who are unsuccessful before the Court of Disputed Returns will
seek to appeal the decision. Clearly, inordinate delay involved in resolving petitions, such as
the Nicklin petition under the formegElections Act 1983Qld), is undesirable and to be
avoided. A number of submissions the committee received also expressed concern about
possible abuse of any appeals mechanism.

At the same time, the committee is pleased to note the submission of the Chief Justice that
‘these daysa Court of Appeal can be conveneadthout delay.

159 Under the previous Queensland electoral legislation, only one decision of a single Judge sitting as the

Elections Tribunal was overruled this century on appeal on a matter of law; naimelithaca Election
Petition 1939 appealed to the High Court ##ebb v HanlonEARC, Elections Act report, op cit, para
13.95.

160 Tanti v DaviegNo 3) (1996) Qd.R 602.
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The committee has considered how to ensure that the introduction of appeals does not unduly
delay the resolution of electoral disputes—through limiting the grounds of, or process for,
appeal and through specifying procedural deadlines in relation to bringing, hearing and
determining any appeal.

The committee has concluded that the grounds for appeal should be limited to questions of
law. The committee notes that appeals under the fostions Act 1983Qld) were

limited to questions of law and believes that such a limitation is appropriate in respect of
appeal from determinations regarding electoral disputes.

In relation to procedural deadlines, the committee believes that it is appropriate to specify that
parties unsuccessful before the Court of Disputed Returns should only have 10 days from the
decision of that Court to file a notice to app€al.

The committee has also considered how proceedings might be ensured to run expeditiously
once a notice of appeal is filed. The committee is confident that any superior court Judges
hearing an appeal relating to an electoral dispute would recognise the importance of dealing
with the matter as expeditiously as possible and would place upon themselves—and the
parties through appropriate directions—an imperative to do so.

Nevertheless, the committee notes the existing requirement on the Court of Disputed Returns
[in s 134(3)] to act expeditiously and believes that suphireciple should be restated in the
Act in relation to any entity hearing an appeal from the Court of Disputed Returns.

The committee had also considered giving specific effect to this principle by imposing on the

appeals body actual statutory time limits to begin its hearings and/or deliver its determination
[such as appears in s 134(4) concerning the Court of Disputed Returns at first instance].
While the committee favours mechanisms designed to ensure the expeditious resolution of
electoral disputes, the committee believes that it would be more appropriate that the Attorney-
General consult with the Chief Justice about this matter if and when the Attorney-General

makes the threshold decision to implement the committee’s recommendations concerning
appeals.

The committee (endorsing Professor Hughes’ submission) has nonetheless concluded that:

« it be expressly provided that the Electoral Commission is a party to any appeals; and

« the Commission be empowered to apply to the Court for an order dismissing an appeal
because of excessive delay by the appellant in relation’o it.

RECOMMENDATION 3

The committee recommends that the Attorney-General, as the Minister responsible for
the Electoral Act 1992(Qld), insert a new division 4 (Appeals) into part 8 of the Act

(after section 148) to provide for appeals from judgments or orders of the Court of
Disputed Returns on questions of law.

(The entity to hear such appeals is specified in recommendation 4 below.)

161
162

Despite the relevant period for lodging an appeal from the Trial Division of the Supreme Court being 28 days.
This would reflect the Commission’s ability (under s 135 offtleetoral Ac} to seek an order dismissiag
petitionbecause there had been excessive delay by the petitioner in relation to it.
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Specifically, the committee recommends that proposed division 4 provide for the
following mechanisms to expedite appeals proceedings, namely, that:

. the appellant must file a notice of appeal within 10 days after the date of the
judgment or order;

. the Electoral Commission of Queensland is a party to any appeal,

. if the appellant is not the Commission, the Commission is empowered to apply to
the appeals body seeking an order dismissing the appeal on the ground that there
has been excessive delay by the person seeking an appeal, and that the appeals
body is able to make such order on the application as it considers appropriate;
and

. the appeals body, when dealing with an appeal to it from the Court of Disputed
Returns, must use its best efforts to ensure that the proceedings begin, the appeal
is heard, and the appeal body’s final judgment or order is given, as quickly as is
reasonable in the circumstances.

Whether the Act should specify actual time limits for the appeals body to begin its
hearings and/or deliver its judgment is a matter that should be addressed by the
Attorney-General, in consultation with the Chief Justice, if and when the

Attorney-General decides to implement the recommendations in this report
regarding appeals.

The committee further recommends that the proposed new division 4 also contain (or
provide for through the making of Rules for the appeals body) such machinery
provisions as appropriate—and as suggested by theniform Civil Procedure Rules
Chapter 18 (Appellate proceedings)—for example, provision for:

. the contents of notices of appeal—the part(s) of the judgment or order appealed
from, the grounds of appeal, the judgment or order now sought;

. filing of notices of appeal, security of costs to be deposited with notices and the
signing of notices;

. serving of notices of appeal and parties to the appeal generally; and
. subsequent amendment of notices of appeal.

These machinery provisions should be drafted in accordance with the principle that
appeal proceedings run as expeditiously as possible.

Having recommended that appeals should be allowed from the Court of Disputed Returns, the
committee makes it clear thatdbes not wish that subsequent appeals become available
from the appeals body that it recommends be createdn the committee’s opinion, to

allow asecondlevel of appeal would overly detract from the concurrent goal of resolving
electoral disputes quickly.

The committee deals with this issue further in the next section.
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The appropriate body to hear appeals from the Court of Disputed Returns

The perhaps obvious body upon which to confer jurisdiction to hear appeals from the Court of
Disputed Returns (which is constituted by a single Judge of the Supremé®Tasirthe

Court of Appeal of the Supreme Court of Queensland. Under s 69 &ugreme Court of
Queensland Acthe Court of Appeal hears (by way of rehearing) appeals from any judgment
or order of the Trial Division of the Supreme Court (also constituted by a single Judge of the
Supreme Coutt?.

However, a potential problem arises in vesting the appeals jurisdiction in the Court of Appeal
as such For the reasons suggested in section 3.3.2 above, it might be the case that doing so
would enable &urther avenue of appeal; namely, to the High Court.

In Webb v Hanlofi®® the High Court split in its consideration of whether the Full Court of the
Supreme Court of Queensland hearing an appeal from the former Queensland Elections
Tribunal was—in effect—a ‘Supreme Court’ within the meaning of s73 of the
Commonwealth Constitutidfi®

All of the Justices followedHolmes v Angwinn characterising the nature of the power
exercised (at first instance) by the Elections Tribunal as non-judicial, holding that the power
to resolve electoral disputes under the forilections Act 191%QIld) was conferred on the

Judge of the Supreme Court in a separate, personal capacity and not on the Supreme Court
itself.

Some of the Justices consequently held that, upon appeal, the Full Court was still part of the
overall machinerycreated by Parliament to determine electoral disputes. Like the Elections
Tribunal, from which the appeal came, the Full Court exercised non-judicial power and
therefore was not a ‘Supreme Court’ subject to appeal to the High Court.

However, some Justices, despite agreeing that the Elections Tribunal itself could not be
appealed from to the High Court, believed that the Full Court proceedings were another
matter entirely. These Justices characterised the Full Court as exercising judicial power in
determining questions of law on appeal from the Election Tribunal. The Full Court was
thereby a ‘Supreme Court’ appealable (with the High Court’s special leave) to the High Court
under s 73 of th€ommonwealth Constitution

Webbsuggests that a new provision allowing appeals from the Court of Disputed Returns to
the Court of Appeahs suchcould be interpreted by the High Court as giving rise to a
‘judgment, decree, order, or sentence’ of the ‘Supreme Court’ within the meaning of s 73 of
the Commonwealth ConstitutionSuch an interpretation would consequently allow for
appeals to the High Court from the determination of the Court of Appeal. This means that any
new appeals mechanism in thkectoral Actshould be provided for with caution.

183 QOr, at least, has thus far (since the introduction oftketoral Actin 1992) been constituted by one Judge

of the Supreme Court, though see n 80 above.

184 Supreme Court of Queensland Act 19956.

185 (1939) 61 CLR 313, discussed above in section 3.3.2 of this report.

186 And under then s 35(1) of thiidiciary Act 1908Cth), upon which the ability to bring an application for
special leave was decided. Latham CJ (at 319-320), Dixon (at 328) and Evatt JJ (at 330-331) characterised the
Full Court as a ‘Supreme Court’ within the meaning of s 73 ofChestitution but those Justices (except
Latham CJ) held that an appeal for special leave could not be brought beitersequirements of the
Judiciary Acthad not been fulfilled. Starke (at 324) and McTiernan JJ (at 335) held, in effect, that the Full
Court was not a ‘Supreme Court’ within the meaning of s 73 ofCihmstitution Rich J did not give a
definitive answer to the issue, but nevertheless refused to grant special leave.
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Such caution is prudent despite it being the case that, should the High Court interpret any new
appeals mechanism as enabling subsequent appeal to the High Court:

« such an interpretation would only give the relevant parties a right to seek the special
leave of the High Court to bring an appallt would not be an automatic right of
appeal; and

« the likelihood of the High Court granting special leave would be very low. (Dixon J in
Webbstated that, assuming an appeal did lie to the High Court from the Full Gourt,
think that only in arexceptional case ought we to grant special leave to appeiF ...

Any suchapplication for special leave to appeal to the High Court from a decision of the
appeal body during an electoral dispute—even if rejected by the High Court—would
nevertheless prolong the delay in resolving the disfStte.

To minimise this possibility, the committee recommends the creation of a new entity, the

Appeals Division of the Court of Disputed Returns, to be constituted by three Judges of
Appeal® but not sit as the Court of Appeal as such. It is not the committee’s intention that

the Court of Appeal or the Supreme Court be given the jurisdiction to hear electoral disputes
or appeals from them.

RECOMMENDATION 4

The committee recommends that the body to hear appeals from decisions of the Court
of Disputed Returns be a new entity: the Appeals Division of the Court of Disputed
Returns.

Specifically, the committee recommends that the proposed new division 4 of the
Electoral Act 1992Qld) provide:

. for the creation of the Appeals Division of the Court of Disputed Returns;

. that the Appeals Division of the Court of Disputed Returns is constituted by three
Judges of Appeal, not including the Judge whose decision is being appealed from;
and

. as proposed in recommendation 3 above, that an appeal lies from judgments or
orders of the Court of Disputed Returns on questions of law (only) to the Appeals
Division of the Court of Disputed Returns.

Consequently, the committee recommends that the Attorney-General amend the
Electoral Act s 127(2) (Supreme Court to be Court of Disputed Returns) to provide that
the Court of Disputed Returns (at first instance) is constituted by one, and only one,
Judge. New subsection (2) would then read along the lines of: ‘A single judge
constitutes, and exercises all the jurisdiction and power of, the Court of Disputed
Returns’ (subject to recommendation 5 below).

In relation to the powers of, and requirements on, the Appeals Division of the Court of
Disputed Returns, the committee further recommends that new division 4 additionally
provide for—as desirable and modified as applicable—replications of:

167 pursuant to s 35 of thidiciary Act 1903Cth).

188 Webb v Hanlor{1939) 61 CLR 313 at p 328 per Dixon J.

189 see, for example, the events following the 1997 South Australian election described in n 122 above.
170 Judges of appeal are appointed under s 33 @upeeme Court of Queensland Act 1991
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1. the following provisions of theElectoral Actrelating to how the Court of Disputed
Returns deals with a petition:

— subsections (1),(2),(6) and (7) of s 134 (How petition is to be dealt with by
court);

- s 136 (Powers of the court);
— 5139 (Copy of final court orders to be sent to Clerk of Parliament); and
— s140 (Costs); and

2. such matters contained in thdJniform Civil Procedure Ruleschapter 18 (Appeals to
the Court of Appeal), division 3 (Powers) that are not provided for in point 1
immediately above but would nevertheless be appropriate to the Appeals Division.

In addition, the committee recommends that the following provision be inserted in new
division 4 to prevent appeals from the Appeals Division of the Court of Disputed Returns:

Decisions and orders to be final etc

A decision of, or order made by, the Appeals Division of the Court of Disputed

Returns—
@) is final and conclusive; and
(b) cannot be appealed against or otherwise called in question on any ground

Consequently, existing s 141 (Decisions and orders to be final etc) of tkectoral Act
should be amended to operate subject to new division 4.

3.4.2 Providing for the Court of Disputed Returns

Above, the committee provides for appeals from the Court of Disputed Returns to a newly
created Appeals Division of the Court of Disputed Returns. The committee created a new
body to hear such appeals. It did not suggest that the existing Court of Appeal hear them. This
is because—as indicated Myebb—the High Court might, in the future, characterise the
Court of Appeal in such circumstances as a ‘Supreme Court’ within the meaning of s 73 of
the Commonwealth Constitutipnenabling subsequent appeal to the High Court. The
committee reiterates that it wants to see one level of appeal in State electoral disputes, but no
more.

However, the committee has an overriding concern.

In section 3.3 of this report, the committee suggested that the case law about the nature of the
power to resolve electoral disputes is evolving. The committee suggested that there was a
possibility, particularly in light of the receBue v Hilldecision, of thestatus quesurrounding
electoral disputes in this State changing; that there is arguably better grounds now to
challenge the oltHolmesandWebbprecedents that say there is no appeal from a state Court

of Disputed Returns.

The committee believes that the Assembly should try to arrest this evolution in the case law
in order to decrease the likelihood of te@tus quobeing successfully challenged. The

Assembly should do so via legislative amendment. Such amendment should be directed
towards ensuring—as far as is possible—that appeals to the High Court from the Queensland
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Court of Disputed Returns are prevented (and towards ensuring that appeals from the proposed
Appeals Division of the Court of Disputed Returns to the High Court are prevented).

The simplest solution is to revisit the provisions of the Queendieadtoral Act that
establish and provide for the Court of Disputed Returns (at first instance)eln Hil) the
majority of the High Court came to the conclusion that the Commonwealth Court of Disputed
Returns was in fact the High Court (and not a separate entity), and that the Court was
exercising power that was judicial in nature. That conclusion was largely based on the
majority’s interpretation of the specific provisions of themmonwealth Electoral Act

Despite some important differences, the wording of many of the provisions of Queensland’s
Electoral Actis similar to the wording of the provisions of tiemmonwealth Electoral Act

It is possible that the High Court in the future could decide that Queenskdtsral Act
confers the jurisdiction to resolve electoral disputes not on the Queensland Court of Disputed
Returns as a separate entity, but instead on the ‘Supreme Court’ within the meaning of s 73 of
the Commonwealth Constitution

To the extent that the existing provisions in Queenslaktkstoral Actsupport such an
interpretation, they should be amended. The amendments should be directed to providing the
contrary: that the Court of Disputed Returns is a body separate to the Supreme Court and/or
that it is exercising non-judicial power.

The committee believes that the Attorney-General should address this matter and, should the
Attorney-General receive advice that concurs with the committee’s reasoning, review and
amend theElectoral Actto ensure—as far as is possible—that no appeals lie from the Court
of Disputed Returns (or, should it be created, the Appeals Division of the Court of Disputed
Returns) to the High Court.

One of the most obvious amendments in this regard is to change existing s 127 of the
Electoral Act.That section provides:
Supreme Court to be Court of Disputed Returns

127.(1) The Supreme Court is the Court of Disputed Returns for the purposes of this Act
and the Referendums Act 1997.

(2) A single judge may constitute, and exercise all the jurisdiction and powers of, the
Court of Disputed Returns.

In light of the above reasoning, the committee suggests that s 127 should be amended to read
along the following lines:
Establishment of court
127.(1) A Court of Disputed Returns is established for this Act anRéferendums Act 1997.
(2) The courtis a court of record.

(3) A single judge of the Supreme Court constitutes the court and may exercise all the
jurisdiction and powers of, the cout!

(4) Subsection (3) does not apply to the Appeals Division of the Y6urt.

171
172

If indeed, in light of the above discussion, this is the most appropriate way to ‘appoint’ Judges to the Court.
Should recommendations 3 and 4 of this report be implemented.
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Further, the committee suggests that the Attorney-General address the matter of reviewing the
appealability of the Court of Disputed Returns, as constituted by and provided for in the
Electoral Act regardless of whether recommendations 3 and 4 of this report (recommending
appeals at State level from the Court of Disputed Returns) are implemented.

RECOMMENDATION 5

In order to minimise the possibility of any future appeal to the High Court from the
Court of Disputed Returns (and/or the Appeals Division proposed for that Court in
recommendation 4), the committee recommends that the Attorney-General review and
amend the provisions of theElectoral Act 1992Qld) pertaining to the Court of Disputed
Returns to ensure that the Court of Disputed Returns is established and functions—and
is interpreted to be established and function—as an entity separate from the Supreme
Court.

The committee makes this recommendation regardless of recommendations 3 and 4 above.

The committee suggests that, should the Attorney-General introduce any bill to amend
the Electoral Actin line with this recommendation, the Attorney-General make clear—
either in the bill or the second reading speech to it—that the intention of the amending
bill is to keep the resolution of electoral disputes expeditious and in-State by
circumventing the possibility of appeals to the High Court from decisions of the Court
of Disputed Returns.

The committee provides the following amended s 127 (Supreme Court to be Court of
Disputed Returns) as a suggestion of the type of amendments that might need to be
made:

Establishment of court

127.(1) A Court of Disputed Returns is established for this Act andRieéerendums Act
1997.

(2) The court is a court of record.

(3) A single judge of the Supreme Court constitutes the court and may exercise all
the jurisdiction and powers of, the coutt?

(4) Subsection (3) does not apply to the Appeals Division of the cdirt.

The types of amendments suggested in recommendation 5 would go a long way in ensuring
that there are no appeals to the High Court from the Queensland Court of Disputed Returns.
However, it might prove to be the case that such an attempt is ultimately futile, and that the

High Court interprets the (substance of) the Queendiectoral Act even as amended as

just suggested, as providing for a Court of Disputed Returns whose decisions are appealable
under s 73 of th€ommonwealth Constitution.

If that should become the case, the committee would urge the Queensland Attorney-General
to look into the possibility of utilising the Standing Committee of Attorneys-General as a
conduit for amending the Commonwealihdiciary Act 1903to provide that s 73 of the
Commonwealth Constituticstoes not apply to decisions of state Courts of Disputed Returns.

13 |f, in light of the above discussion, this is the most appropriate way to ‘appoint’ Judges to the Court.
174 Should recommendations 3 and 4 of this report be implemented.
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Preliminary research by the committee suggests that such an amendment could well be validly
undertaken.

3.4.3 The Court of Disputed Returns and special cases

The next issue for consideration is whether electoral dispute proceedings should be
potentially prolonged by allowing for special cases to be stated or for questions of law to be
referred for the consideration of a higher court. The background material outlined above notes
that:

« currently, QueenslandBlectoral Act 1992nakes no provision for the Court of Disputed
Returns to state a special case or reserve questions of law for determination by the Court
of Appeal;

«  previously, s 156 of the form&ilections Act 1988ad provided that, if dudge sitting as
the then Elections Tribunal agreed with a submission that the case was a special case
the Judge could refer the case as such to (what is now) the Court of Appeal. Under s 157
of the former Actthe Judgecould also refer any question of law to the Court of Appeal
for determination;

« during a proceeding of the Queensland Supreme Court, the Supreme Court can, under the
Uniform Civil Procedure Rulestate a case for the opinion of the Court of Appeal; and

- the Electoral Acts of other Australian jurisdictions, the Commonwealth and of the other
states and territories do not provide for the statement of cases from the relevant Court of
Disputed Returns to a higher court, except for Tasmania (unddeds®ral Acj and the
Commonwealth (under thdigh Court Rules

The committee endorses the following statement made by EARC when EARC reviewed (and
supported) ss 156 and 157 of the former Act:

[T]hese provisions ultimately serve to minimise the possibility of a legal error
occurring in the hearing of the case where complex questions of law are involved or at
least the single Judge’s decision being challenged on that ground. Furthermore, in
such a case, a decision by the Full Colmbw the Court of Appealtarries more
weight and it is important to maintain public confidence in the electoral system when
there is an electoral dispuilé.5

The committee believes that a Judge sitting as the Court of Disputed Returns should be able
to state a case for the opinion of a higher entity. The Judge should be able to do so either on
the application of the parties or on the Judge’s own motion. The committee believes that such
provision should be:

« made in theéElectoral Act

« provide for the case stated to be referred to the Appeals Division of the Court of Disputed
Returns proposed in recommendation 4 above;

« be drafted in terms of rule 483(2) of the newiform Civil Procedure Rulesnamely,
enabling the Court of Disputed Returns to state a case for the opinion of the Appeals
Division.

The committee recognises the potential mischief in political opponents who might wish to
delay the resolution of an electoral dispute for ulterior motives by seeking to refer a special

15 |bid, para 13.119. EARC had recommended ttat Act should retain the provisions allowing the Judge to

refer to the Full Court special cases and questions of:|&ARC, Elections Act report, op cit,
para 13.120. However, when introduced, the Electoral Bill 1992 contained no such provisions.
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case to a higher body if such an option was available. However, if drafted as suggested above,
the decision would ultimately be upon the Judge him or herself to refer the legal question to
the Appeals Division (whether upon the Judge’s own motion or following an application by
one or more of the parties).

The committee makes recommendation 6 (below) contingent upon the Appeals Division of
the Court of Disputed Returns being created (as proposed in recommendation 4). The
committee does not believe that the Court of Disputed Returns should be able to state a case
for the opinion of the&Court of Appeal This is because answers given by the Court of Appeal

to questions referred to it may fall within the description ‘judgments, decrees, orders or
sentences’ under s 73 of tB@mmonwealth Constitutidi® Again, the committee does not

want electoral disputes to become unduly delayed through parties making an application to
the High Court for special leave to appeal the Court of Appeal’s determination.

RECOMMENDATION 6

The committee recommends that the Attorney-General, as the Minister responsible for
the Electoral Act 1992(Qld), amend part 8, division 2 (Disputing elections) of the Adb
enable the Court of Disputed Returns to state a case for the opinion of (or reserve
guestions of law for) the proposed Appeals Division of the Court of Disputed Returns.

The committee makes this recommendation subject to the creation of the Appeals
Division of the Court of Disputed Returns proposed in recommendation 4.

Again, the committee believes that the proposed Appeals Division of the Court of Disputed
Returns would be convened expeditiously to determine any questions of law referred to it by
the Court of Disputed Returns. The Appeals Division would clearly have in mind the s 134(3)
requirement on the Court of the Disputed Returnsléal’ with the petition as quickly as is
reasonable in the circumstan¢eshen it considered such matters—that is, if the s 134(3)
requirement did not otherwise attach to the Appeals Division in law.

3.4.4 Consequences for the other functions of the Court of Disputed Returns

The committee is aware, and is indeed desirous of the fact, that its recommendation to allow
appeals and cases stated from the Court of Disputed Returns to the proposed Appeals
Division of the Court of Disputed Returns, on the grounds and in the manner stipulated
above, would also apply to the Court of Disputed Returns when it functions as:

- referee of questions presented to it by the Legislative Assembly concerning a vacancy in
the Assembly or the qualification or disqualification of a member undeEléaoral
Act, part 8 (Court of Disputed Returns), division 3 (Disputing qualifications and
vacancies of members), ss 143-148; and

- arbiter of referendum results under s 127 ofBlaxtoral Act

176 Mellifont v A-G (QId)(1991) 173 CLR 289. This may be so even if such an answerotsfihally
determinative of the rights and obligations of the parties 325 per Toohey J.
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4. CONCLUSION

The issues raised by Justice Mackenzie in the Mansfield decision indeed deserve the
legislature's consideration.

How-to-vote cards

Clearly, the opportunity for electors to claim that they have been misled by how-to-vote cards
should be minimised. After carefully considering various options for regulating how-to-vote
cards, the committee believes that Justice Mackenzie’'s suggestion that such material be
required to bear, in sufficiently sized print, the name of the party/candidate on whose behalf it
is distributed should be implemented. Such a requirement will enable voters to better identify
the source of how-to-vote material and exercise their judgment accordingly. Moreover, the
committee believes that the requirement is inexpensive, practical and likely to minimise
interference in the campaign process.

Appeals from the Court of Disputed Returns

As is evident from the discussion in this report, the issue of appeals from the Court of
Disputed Returns raises a humber of important policy considerations as well as complex legal
issues. The committee has recommended the (re)introduction of appeals from the Court of
Disputed Returns but on a number of very important conditions. Essentially, these conditions
are designed to afford parties procedural justice but, at the same time, ensure the speedy
resolution of electoral disputes. The latter is particularly important given Queensland’s three-
year parliamentary terms and recent experience which has shown that the fate of a
government can be determined by such decisions.

Therefore, the provisos to the committee’s recommendation regarding the introduction of
appeals are that:

- strict time frames be adopted for instituting appeals and there be a requirement on the
appeals body to hear and decide any appeal expeditiously;

- appeals lie on questions of law only; and

- there be only one layer of appeal, that it be to a state appeals body and that the legislation
be drafted to preclude any possibility of (further) appeals to the High Court (to the extent
achievable).

Relevant to this last proviso, is the possible implications of the recent High Court decision of
Sue v Hillon Queensland’'s electoral jurisdiction. For the purposes of this inquiry, the
committee has not sought detailed legal advice on the full implications of this decision, a
matter which the committee leaves for the Attorney-General’s discretion. However, from the
committee’s research, it seems that the decision has the potential to pave the way to overturn
previous authority that decisions of state Courts of Disputed Returns are not appealable to the
High Court. To safeguard against this possible and, in the committee’s opinion, undesirable
outcome, the committee has recommended that the Attorney-General review and amend as
appropriate the current provisions establishing and providing for the Court of Disputed
Returns (regardless of the other recommendations contained in this report).
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APPENDIX A: THE CARDS COMPLAINED ABOUT IN MANSFIELD

Note: These cards are not true to size and the Mansfield decision reveals that they were
principally very bright fluorescent orange in colour with contrasting black writing, or
black background colour where the writing was in fluorescent orange.
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APPENDIX B: SUBMISSIONS RECEIVED

1. Mr J Wakely 26. Associate Professor N Preston
2. Mrs M Morris 27. Ms M Johnston
3. Hon Justice P de Jersey, Chief Justice, 28. Mrs L and Mr J Leatherbarrow

Supreme Court
29. Dr E Connors
4. A R Merucci
30. Dr P Reynolds
5. Mr A Sandell
31. National Party of Australia

6. Mrs D | Gabriel (Queensland)

7. P Svenson 32. Mr F Brown

8. Mr E Walker 33. Australian Labor Party (QIld Division)

9. WJ Gabriel 34. Mr F Carroll

10. Mr D Dalgleish MLA 35. Mr A JH Morris QC

11. J Calway 36. Australian Democrats (QId Division)

12.  Murgon Community Association 37. Liberal Party of Australia (QId
Division)

13. Ms S Moles

38. Queensland Law Society Inc.
14. Mrs M Johnston

39. Nimbin Environment Centre Inc.
15. C Gwin

40. Mr J Pyke
16. Mr R Weber
17. Ms D Mahoney

18. Ms B Mason, Queensland Greens

19. Mr D O’'Shea, Electoral Commissioner,
Queensland

20. Professor C Hughes
21. MrR C Sadler

22.  Ms J Sharples

23. Mrs J Werner

24. Mr R Webber

25. Dr M J Macklin
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