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CHAIRMAN’S FOREWORD

This report finalises an inquiry into the consolidation of the Queensland Constitution undertaken
by our predecessor, the LCARC of the second session of the 48** Parliament. The consolidation
process itself was initiated by the former Electoral and Administrative Review Commission
(EARC) in 1993.

In May 1998, our predecessor committee released a consultation draft Constitution of Queensland
Act 1998 (Reprint) and Parliament of Queensland Bill 1998 as part of its interim report. Public
submissions on these draft Bills remained open for four months.

Soon after our appointment as the LCARC of the 49 Parliament, we resolved to continue this
important inquiry. We believe that Queensland’s Constitution should be accessible to all citizens.
By this, we mean that the people of Queensland should be able to readily locate, read and
understand the laws that make up the State’s Constitution. Accordingly, we have completed the
process of bringing together and modemising the State’s constitutional provisions. These
provisions are currently scattered throughout numerous Acts and, in some cases, are difficult to
interpret.

We believe that we have drafted a more accessible constitution via our final Constitution of
Queensland Bill 1999 which contains fundamental provisions relating to the Parliament, the
Govemor, Ministers, Executive Council, the Courts, parliamentary control of revenue and local
govemment. Our adjunct Parliament of Queensland Bill 1999 likewise creates greater clarity as it
consolidates the law relating to the Parliament, its procedures and powers, its members and
committees.

Essentially, we endorse the former LCARC’s Bills. However, we have made amendments to the
Bills implementing suggestions made in public submissions that we considered appropriate. We
have also changed the approach taken in the Bills to dealing with the entrenched provisions found
in existing constitutional legislation.

We recommend in this report that the Premier, as the Minister responsible for constitutional
legislation, bring before the Parliament two Bills based on our Constitution and Parliament Bills.
We also recommend that the Premier ensure that the final consolidated Constitution Act is readily
available to the public so that Queenslanders can better access the fundamental laws relating to the
governance of the State.

Our draft legislation for a consolidated Constitution is all the more timely in light of the upcoming
federal referendum on Australia becoming a republic. It will no doubt assist Queenslanders as they
consider what constitutional requirements there should be at State level if Australians agree to a
republic at federal level.

These draft Bills will provide a sound foundation upon which Queensland’s place in an Australian
federation of the future may evolve as well as one which engenders connection to our past.



Consolidarion ofthe Queensland Constitution: Final Report

On behalf of the committee, I thank Parliamentary Counsel, Mr Peter Drew, and his dedicated
officers, particularly Ms Theresa Johnson and Mr Steven Berg, for their assistance in preparing our
draft legislation. I also thank Gerard Carney, Associate Professor of Law, Bond University, for his
timely, expert advice and the committee’s staff, Ms Kerryn Newton, Research Director, Mr David
Thannhauser, Principal Research Officer and Ms Tania Jackman, Executive Assistant for their
assistance throughout this inquiry.

I especially thank those people who submitted invaluable comments on the Bills for their time and
effort which, in many cases, was evidently considerable.

Finally, I thank the members of both the former and current committees who through their hard
work and co-operation have enabled the draft legislation in this final report to eventuate.

Gary Fenlon MLA
Chair

22 April 1999
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1. INTRODUCTION

1.1 THE GENESIS OF THE CONSOLIDATION EXERCISE

The Parliamentary Committees Act 1995 (Qld) establishes the Legal, Constitutional and
Administrative Review Committee (The committee’ or ‘LCARC’) and provides that one of
the committee’s areas of responsibility is ‘constitutional reform’." This report represents the
finalisation of an inquiry to consolidate Queensland’s Constitution that was undertaken by
this committee’s predecessor, the LCARC of the second session of the 48" Parliament. The
former committee reached the stage of releasing a consultation draft Constitution of
Queensland Bill and Parliament of Queensland Bill as part of its May 1998 Consolidation of
the Queensland Constitution: Interim Report, report no 10 (‘the interim report’).

The impetus for the former committee’s inquiry was a recognition that, unlike the
Commonwealth Constitution, the Queensland Constitution is not contained in one single
document. Citizens wanting to ascertain Queensland’s Constitution must sift through an array
of Acts and laws. Moreover, many of the State’s constitutional provisions are written in
archaic language. Accordingly, on 2 May 1996 the former committee resolved that, in
discharging its responsibilities in relation to constitutional reform, it would commence an
inquiry into consolidating Queensland’s Constitution. In particular, the former committee
resolved that:

. the terms of reference for its inquiry be to inquire into and report to the Legislative
Assembly as to how all Acts and laws relating to the Queensland Constitution might be
consolidated, as far as possible, into one Act; and

. the committee’s inquiry not extend to recommending any major changes of substance to
the current Constitution.

As this resolution indicates, the former committee envisaged that its consolidation exercise
would be one ofform rather than substance. The aim of the exercise was to consolidate
existing constitutional legislative provisions and modernise the language of the
provisions rather than to change the meaning of the Constitution. Nevertheless, the
committee realised that:

. the consolidation process itself would present some issues of a substantial nature that
would require resolution; and

. the result of the exercise—a consolidated Constitution—would facilitate future
consideration of any proposals for wider State constitutional reform.

The LCARC is not the first body to attempt a consolidation of Queensland’s Constitution.
The consolidation process was actually initialed by the former Electoral and Administrative
Review Commission (EARC). EARC reported on its inquiry in its August 1993 Report on
Consolidation and Review ofthe Queensland Constitution (EARC’s ‘consolidation report’)."
EARC’s oversight committee, the Parliamentary Committee for Electoral and Administrative

b}

Parliamentary Committees Act 1995, ss 9 and 11.
EARC, Report on Consolidation and Review of the Queensland Constitution, Government Printer,
Brisbane, August 1993.

AN
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Review (PCEAR), subsequently commented on aspects of EARC’s work in its 1994 report on
the issue.”

However, the former LCARC was not convinced that EARC had completed the exercise to
the stage where definitive consolidatory legislation could be introduced into the Legislative
Assembly. Hence, the former committee sought to complete this complex task.

1.2 THE FORMER COMMITTEE’S WORK

Whilst drawing on the work of EARC and the PCEAR, the former committee essentially had
to consider the consolidation exercise afresh so as to be fully confident in the final draft
legislation that it would present to the Legislative Assembly.

In summary, the former committee’s approach involved:

. identifying which existing statutory provisions and laws were of sufficient
constitutional significance to be worthy of inclusion in a consolidated Constitution;

. considering how to best bring those relevant provisions together and how to best
modemise or otherwise redraft them, if necessary;

. instructing the Office of Queensland Parliamentary Counsel (‘OQPC’) to draft
appropriate consolidatory legislation; and

. engaging Mr Gerard Carney, Associate Professor of Law at Bond University and
Barrister-at-Law, to review the committee’s draft legislation.

The groundwork involved in the consolidation exercise was evidently time-consuming. A
number of technical difficulties were caused by complex and, by today’s standards, poorly
drafted provisions. The former committee found that some provisions were superfluous and
others no longer of any legal significance and apt for repeal.

In drawing together the various constitutional provisions it became apparent that a number of
provisions conflicted. This required the former committee to make some changes that were of
‘substance’ rather than simply of ‘form’”»

It also became apparent that the goal of making the State’s constitutional arrangements more
accessible and easier to understand would be better served by two rather than one primary
statute. Hence, the former committee ultimately produced:

. a consultation draft Constitution of Queensland Act 1998 in reprint .form (‘the
Constitution Bill’) dealing with the Legislative Assembly, Ministers, the Govemor, the
Supreme Court and District Court, and local govemment; and

. a consultation draft Parliament of Queensland Bill (‘the Parliament Bill’) setting out the
powers, rights and immunities of the Legislative Assembly, its members and
committees.

PCEAR, Report on Consolidation and Review of the Queensland Constitution, Government Printer,
Brisbane, November 1994.

Changes of ‘substance’ were highlighted in the notes to the resultant consultation draft Bills. These notes
formed part of the former committee’s May 1998 interim report.
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The former committee presented its consultation draft Bills (together with notes to the Bills)
in its interim report which it tabled on 19 May 1998, the same day as the 4" Parliament was
dissolved for the 1998 State election. In addition, the committee posted on its Internet website
a detailed table comparing the clauses of its Constitution Bill with the existing provisions
upon which those clauses were based.

The former committee’s interim report invited public submissions on its draft Bills. The
committee hoped to stimulate wide public input in the consolidation exercise. It set a deadline
for submissions of some four months (until 25 September 1998) and distributed 450 copies of
the interim report to persons and organisations which the committee believed might be
interested in commenting on the draft Bills. A further 100 copies were mailed out in response
to subsequent inquiries from members of the public.

The former committee’s work, and the earlier EARC and PEARC reports on the
consolidation of the Queensland Constitution, are discussed more fully in the interim report.

1.3 THE CURRENT COMMITTEE’S WORK

The LCARC of the 49" Parliament was appointed on 30 July 1998. Soon after its
appointment, the current committee resolved to complete the inquiry into the consolidation of
the Queensland Constitution.

The current committee agrees with the former committee that it is important to bring together
Queensland’s disparate constitutional laws and modemise them in one easy-to-read
document. In this committee’s view, the benefits of the consolidation exercise are twofold.

Firstly, the exercise will make Queensland’s Constitution more accessible to Queenslanders
by allowing them to more readily identify and understand the mles and principles that apply
to the governance of the State.

Secondly, a consolidated Constitution will provide a sound foundation for any future State
constitutional reform. This is particularly important in light of the federal referendum for a
republic scheduled for November 1999. Queenslanders will need to consider the implications
of that referendum, if successful, for Queensland’s constitutional arrangements.

Like the former committee, the current committee considered that the consolidation
exercise should be about consolidating and modernising constitutional legislation. The
committee did not envisage that it should give legislative effect to constitutional
conventions. For example, in restating s 3(1) of the Officials in Parliament Act 1896" cl
38(1) of the committee’s Constitution of Queensland Bill 1999 states that the Govemor
may appoint a person to be a Minister of the State. Long-held constitutional convention
dictates that, as a matter of course, the Governor appoints a Member of the Legislative
Assembly to be a Minister of tbe State. Likewise, a convention exists that a Governor is
appointed for a term of five years. However, the committee’s Constitution Bill does not
stipulate the length of a Governor’s appointment.

Also, like the former committee, the current committee was of the view that:

. the consolidation exercise was not an appropriate vehicle for wholesale
constitutional reform, though the consolidation process had presented some
substantial issues that had to be and were addressed;
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. given the nature of the exercise, the committee would not be suggesting to
Parliament that additional constitutional provisions be entrenched;* and

. should any further entrenchment of the Constitution be considered in the future,
the contents of the committee’s consolidated Constitution be revisited.

The current committee advertised that it was completing the consolidation inquiry in The
Courier-Mail on 12 August 1998 and reiterated that submissions on the consultation draft
Bills would remain open until 25 September 1998.

The committee received a total of 58 submissions responding to the proposed legislation. A
list of the persons and organisations who made (non-confidential) submissions, which the
committee tabled in November 1998, is attached as appendix A.

Once submissions had closed, the committee again engaged Mr Camey to advise on certain
legal aspects of adopting those suggestions made in submissions that the committee
considered desirable.

The committee also felt it appropriate to consider two further matters which arose subsequent
to the tabling of the interim report.

Firstly, the committee considered issues raised and recommendations made by the Members’
Ethics and Parliamentary Privileges Committee (MEPPC) of the Queensland Parliament in its
then recently-published First report on the powers, rights and immunities of the Legislative
Assembly, its committees and members” (tabled 8 January 1999). This report, in effect,
constituted the MEPPC’s submission to the committee’s consolidation inquiry. The MEPPC
later provided the committee with a supplementary submission dated 10 March 1999.

Secondly, the committee considered the highly pertinent Parliamentary Members (Office of
Profit) Amendment Bill 1999 which was introduced into the Assembly on 24 March 1999.

The manner in  which this committee has dealt with the MEPPC’s
recommendations/submissions and the provisions of the Parliamentary Members (Office of
Profit) Amendment Bill 1999 is discussed in chapter 3 of this report.

After considering public submissions, the MEPPC’s recommendations, Mr Carney’s advice
and the Parliamentary Members (Office of Profit) Amendment Bill, the committee forwarded
further drafting instructions to Parliamentary Counsel to prepare finalised draft versions of
the Bills. The committee’s final draft Constitution of Queensland Bill 1999 is presented in
part II of this report, together with:

. updated notes to the Bill; and

. a table comparing the clauses of the Bill with the existing provisions upon which they
are based. (This table is an update of the earlier version that thecommittee hadposted
on its Internet website with the release ofits interim report.)

The committee’s final draft Parliament of Queensland Bill 1999 is presented in part IE of this
report, together with updated notes to the Bill.

Refer to section 2.3 of this report for a discussion of entrenchment.
MEPPC, report no 26, Govemment Printer, Brisbane, January 1999.
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The remaining chapters of part I of this report provide important background information on
the development of the Bills.

Chapters 2 and 3 explain briefly the committee’s approach to amending the Bills in light of
issues raised in public submissions and in response to the MEPPC’s
recommendations/submissions.

Many of the amendments to the consultation drafts of the Constitution Bill and Parliament
Bill are minor. For example, some amendments merely clarify or add to the readability of the
existing law. Other amendments are substantive. The substantive amendments are noted in
the updated notes to the Bills.

One significant substantive issue which the committee has revisited since the release of the
interim report concems how the Bills deal with those provisions of the Queensland
Constitution which are currently entrenched. Chapter 2 explains what entrenchment is and—
together with the notes to the Constitution Bill—explains how the committee has dealt with
the entrenched and entrenching provisions in its consolidation exercise.

In chapter 4 the committee makes recommendations regarding its inquiry and canvasses
issues of constitutional reform brought to its attention but which it has not addressed as part
of this inquiry.
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2. ISSUES RAISED IN PUBLIC SUBMISSIONS

2.1 THE NATURE OF SUBMISSIONS RECEIVED

Submissions received by the committee in relation to the consultation draft Constitution Bill
and Parliament Bill roughly fell into three (albeit overlapping) categories, namely:

1. submissions from: (a) persons with extensive expertise in parliamentary procedure
and constitutional law (such as the Clerk of the Queensland Parliament, the Clerk of
the Senate and constitutional lawyers); and (b) officers of bodies which have a direct
interest in the State’s constitutional arrangements (such as State Govemment
departments and agencies and the Local Govemment Association);

2. submissions concerning the validity or effectiveness of the consultation draft Bills in
dealing with existing entrenched provisions; and

3. numerous submissions (many in the form of slight deviations to a pro forma letter)
alleging that the Bills attempted to:

. reduce the status and powers of the Govemor and the Queen (by, for example,
replacing references to ‘the Queen/Her Majesty’ with references to ‘the
Sovereign’);

. remove important existing safeguards to the rights of Queenslanders (by, for

example, deleting the preamble to the Constitution Act 1867)\ and

. contravene the requirements of s 53 of the Constitution Act 1867 (which
entrenches certain sections of that Act).

The committee considered all submissions” and whether any concems or suggested
amendments contained in them were worthy of putting into effect by changing the
consultation draft versions of the Constitutional Bill and/or Parliament Bill.

How the committee dealt with the issues raised in the above three categories of submissions
is discussed in general terms in the rest of this chapter. Specific changes to the drafting of the
committee’s finalised Bills responding to suggestions made in submissions are noted in
dialogue boxes and/or the text of the respective notes to the Bills.

2.2 ‘EXPERT’SUBMISSIONS

Submissions in this first category related to both the form and substance of the consultation
draft Bills. The committee has implemented most of the suggestions contained in these

Some submitters requested that their submission remain confidential. The committee resolved not to
authorise the publication of these submissions. The committee also resolved to edit certain sections of a few
submissions which it otherwise tabled. Whilst the committee makes no specific reference in this report to
the persons who made confidential submissions, the committee has given their submissions full
consideration.
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submissions that related to matters of form (such as any drafting errors or inadvertent changes
brought about by transcribing and redrafting the original provisions).

Various submissions in this category also suggested that the consolidation exercise presented
a timely opportunity to effect certain changes of substance which might be considered as
going beyond the strict consolidation of existing provisions but were, it was suggested,
prudent to clarify certain aspects of existing law. The committee has, in several cases, agreed
that it would be remiss not to take the opportunity to clarify particular areas of the law as
suggested, even where such additions or alterations might be considered substantial
amendments to the Bills.

However, the committee has resisted other calls in the submissions for substantive additions
or alterations to the Bills where the committee considered that such amendments would have
gone beyond mere clarification of existing law. Some of the suggestions considered by the
committee to be beyond the scope of the current consolidation exercise nevertheless raise
issues which the committee believes are worthy of further inquiry, possibly by this
committee, at a later time.*

One submission that the committee has not implemented and which the committee wishes to
specifically address is that from the Travelsafe Committee of the Queensland Parliament.
Travelsafe’s terms of reference are to monitor, investigate and report on issues affecting road
safety, the safety of passenger transport services and measures for the enhancement of public
transport and reducing dependence on private motor vehicles. Travelsafe is a select
committee of the Queensland Parliament. The resolution establishing Travelsafe and
providing it with its terms of reference is passed with each new Parliament. This is to be
contrasted with the position of statutory committees (like this committee, which is
established under the Parliamentary Committees Act 1995). Statutory committees continue
despite the prorogation or dissolution of Parliament, albeit usually with new membership
when Parliament recommences.”

Travelsafe submitted that it was timely for it be granted status as a statutory committee.
Travelsafe submitted that fhe establishment of Travelsafe Committees as select committees
has hindered their operations in several ways\ Particular concems noted by Travelsafe
included, the lack of a permanent secretariat, uncertainty as to whether the committee would
be re-established with each new Parliament and, if re-established, what the committee’s terms
of reference would be. Travelsafe also submitted that previous Travelsafe Committees had
lobbied Government/Parliament for statutory status.

This committee appreciates Travelsafe’s concems. However, the committee believes that the
matter is one for the Parliament. If the Parliament wishes to change the status of the
Travelsafe Committee, it could do so when the consolidated Parliament Bill comes before it.

2.3 DEALING WITH THE ENTRENCHED PROVISIONS

The committee received a number of submissions conceming the validity and appropriateness
of how the consultation draft Bills dealt with existing entrenched provisions. While the

In chapter 4 the committee discusses some of the State constitutional topics that might be worthy of further
inquiry.

The LCARC proposes that the provisions of the Parliamentary Committees Act be re-enacted as chapter 6
of its omnibus Parliament of Queensland Bill 1999.
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committee briefly described its approach to entrenchment in the notes to its consultation draft
Constitution of Queensland Act 1998 (Reprint), it is prudent to discuss here the challenges
presented to the consolidation exercise by existing entrenched provisions. This is especially
so now that the committee has decided to alter the approach to dealing with the entrenched
provisions that was reflected in the consultation draft version of the Constitution Bill.

Entrenched provisions are laws enacted by Parliament that may not be repealed or amended,
or the effect of which may not be altered, by Parliament unless it follows a special, additional
procedure, such as approval by the majority of electors at referendum or approval by a two-
thirds majority in the Parliament. The entrenchment ofa law reflects Parliament’s intention to
protect a law that it considers to be of special significance, by inhibiting a successor
Parliament’s ability to amend the law through the normal law-making procedure.

The entrenchment of a law usually occurs by a substantive provision (the ‘entrenched
provision’) being subjected to another provision (the ‘entrenching provision’) which states
that the substantive provision may not be repealed or affected without observance of the
special additional procedure. To truly entrench a law, the entrenching provision must also
subject itself to a/the same special procedural requirement before it can be amended (that is,
the entrenching provision entrenches itself). When this occurs, the substantive provision is
said to be ‘doubly entrenched’.

In Queensland, there are currently entrenched constitutional provisions contained in the:

(a)  Constitution Act 1867 (CA); namely, ss 1, 2, 2A, 1A, IIB and s 53 (which are
entrenched by s 53 of that Act);"*

(b)  Constitution Act Amendment Act 1890 (CAAA 1890), s 2 [which is entrenched by s 4 of
the Constitution Act Amendment Act 1934 (CAAA 1934)]; and

(c) CAAA 1934, ss 3 (which entrenches itself) and 4 (which also entrenches itself).

The actual terms of the entrenchment of the provisions listed in (a), (b) and (c) differ
(discussed further below), although all the entrenching provisions listed: (i) are doubly
entrenched; and (ii) specify that the additional special procedure to be followed is that of
obtaining the approval of a majority of electors at a referendum before a Bill can, for
example, repeal the entrenched laws.

From the start of the consolidation exercise, the committee has proceeded (and continues to
proceed) on the assumption that each of the entrenched provisions are validly entrenched.
There exists, however, a difference of opinion as to whether all of the provisions listed above
are validly protected by their purported entrenchment.'”* There also exists a difference opinion
about what any particular entrenchment means (in terms of the specific limitations that it sets
on a future Parliament that wants to make changes to the entrenched law). The law is not
clear on these matters.

10 Note that until recently CA s 14 was listed in CA s 53 as one of the provisions entrenched by CA s 53.

Since the committee’s interim report was published, s 146 of the Public Service Act 1996 has commenced.

Section 146 amended CA s 14 and also deleted the reference to s 14 in CA s 53.

For example, there is an argument that, at least since 1934, s 53 CA 1867 may not be effective whatsoever

as an entrenching provision. (Mr Pyke addresses this argument in his submission no 52 dated 29 September

1998. See also EARC’s consolidation report, pp 34-36 and 66-74.) Given that this debate is unresolved and,
in the absence of a Supreme Court decision as to the validity of s 53, both this committee and the former

committee have proceeded on the basis that s 53 is effective as an entrenching provision.
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The committee’s aim in this exercise was to produce a modem Constitution Act that
consolidates existing State constitutional provisions to the greatest extent possible and that is
also readable by using modem drafting. The entrenched provisions (assuming they are validly
entrenched) are impediments to both aspects of this aim. Firstly, the entrenched provisions
exist in different Acts and, without a referendum, cannot be simply transferred between Acts
to be brought together. Secondly, without a referendum the entrenchment of these provisions,
depending on the terms of their entrenchment, presents at least some bars as to how they can
be redrafted in modem drafting style.

Like EARC before it, the committee is not prepared to recommend at this stage the holding of
a referendum merely to facilitate the bringing together and modernisation of existing laws that
happen to be entrenched. (The committee in this report does not propose any changes to the
effect of the entrenched laws.) Instead, as mentioned before, the committee wished to proceed
with the consolidation and modemisation of the Constitution within those confines set by the
entrenching provisions.

Since the start of this exercise, the committee has been aware of various broad approaches
(and variations within those approaches) that it could take to effect a Constitution that was
consolidated and modernised as much as possible but nevertheless incomplete in light of the
existing constitutional provisions that are entrenched. These approaches are outlined in the
following discussion.

To help explain both the committee’s (final) approach to dealing with the entrenched
provisions and the submissions that it received conceming the issue, it is instructive to outline
the process of how the committee came to its (final) position on how to most appropriately
deal with the entrenched provisions in its consolidation exercise.

In summary, the committee:

(D considered but rejected EARC’s approach;

2 came to a position on the matter in its consultation draft version of its consolidated
Constitution;

3) further considered the matter in light of public submissions responding to its
consultation draft Constitution Bill and further advice that it received; and

4) accordingly, adopted the position reflected in the attached final draft Constitution Bill.

These steps are now discussed more fully.

2.3.1 EARC'’s ‘relocation’ approach

EARC’s approach to consolidating the (entrenched provisions of the) Queensland
Constitution was to:

(1) create a new Constitution Act 1993 (Reprint);

(i1) ‘relocate’ the entrenched provisions of the CA 1867, CAAA 1890 and CAAA 1934
into the body of that Act [with their entrenching provisions—CA 1867, s 53; CAAA
1934, ss 3 and 4—into a schedule of that Act] with notations that the provisions were
entrenched and ‘relocated’;
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(iii)  modernise some of the (relocated) entrenched CA provisions in a very limited manner
(that is, by replacing references to the ‘colony’ of Queensland with references to the
‘State’ and by changing ‘his’ to ‘the Governor’s’);

(iv)  renumber all sections in accordance with the Reprints Act 1992; 2 and

(V) repeal the CA 1867, the CAAA 1890 and the CAAA 1934.

EARC’s approach appears to have proceeded on the basis that the text of al/l entrenched
provisions should not be amended (except for the minor amendments noted above) but that
they nevertheless could be ‘relocated’ from the original Acts to the new consolidated
Constitution Act."

In terms of outcome, EARC’s approach neatly brought the Acts together. There would have
been one Constitution Act 1993, with the CA 1867 and its 1890 and 1934 amending Acts
purportedly repealed. In terms of modemisation, EARC’s consolidated Constitution would
have contained (except for the minor amendments above) the entrenched provisions as
currently worded; that is, out of place with the modem drafting style of the remainder of the
new Constitution Act.

However, this committee has reservations about EARC’s approach."” The committee is of the
opinion that Parliament cannot simply ‘relocate’ entrenched provisions across Acts because,
technically, such a relocation would involve repeal and re-enactment, repeal being prevented
by the entrenching provisions.

2.3.2 The committee’s earlier position reflected in the consultation draft Constitution
Bill

The approach (now changed) taken by the former committee in the consultation draft version
of its Constitution Bill was to:

(1) make minimal stylistic amendments to the entrenched provisions of the CA 1867
(ss 1,2, 2A, 11 A, 1IB, 14*" and 53) and tothe CAAA 1890 (s 2) that were intended
to delete anachronistic references and modemise the provisions but keep their legal
effect exactly the same. (The entrenched CA provisions would have been renumbered
in theresultant Act.);'"

(i1) using the CA 1867 as a shell, substitute all other provisions in the Constitution Act
1867 with consolidated and modemised provisions, renumber the provisions and
rename the Act the Constitution of Queensland Act 1998 (Reprint);'"

(iii)  leave s 2 ofthe CAAA 1890 as modemised in that Act; and

See EARC’s discussion and recommendation on this point in EARC, consolidation report, pp 66-73,
particularly, para 6.44.

As to how this was effected, see schedule 2 (Relocations) to RARC’s Queensland Constitution Bill 1993
[appendix B of EARC’s consolidation report].

The committee’s reservations about the validity of EARC’s approach seems to have been shared by a
number of submitters to EARC: For example, see EARC, consolidation report, p 69 (Mr John Pyke) and
p 72 (Professor Lumb).

Section 14 of the Constitution Act 1867 was at that stage (before the commencement of s 146 of the Public
Service Act 1996) referred to in s 53 of that Act.

This was done via the committee’s Constitution Amendment Bill (No 1), and see cl 73 (Stylistic
amendments and renumbering) of the consultation draft Constitution Act (Reprint).

This was done via the Constitution Amendment Bill (No 2).

14
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(iv) make no changes whatsoever to the entrenched provisions of the CAAA 1934 (ss 3
and 4) and leave them in that Act.

The approach taken in the committee’s consultation draft version of the Constitution Bill
proceeded on the basis that: the text of ss 3 and 4 of the CAAA 1934 could not be amended;
but that the text of s 2 of the CAAA 1890 and the text of ss 1, 2, 2A, 11A, 1IB, 14 and 53 of
the CA 1867 could be changed stylistically so long as the effect of the provisions remained
exactly the same. The committee’s approach was based on its view that the requirements of
the provisions entrenching ss 3 and 4 of the CAAA 1934 are different from the requirements
of the provisions entrenching the other entrenched provisions (of the 1867 and 1890 Acts).
The distinction is explained in the quote from the committee’s consultant, Mr Gerard Camey,
later in this section.

The approach taken in the consultation draft Constitution Bill recognised that the entrenched
provisions could not be simply ‘relocated’ between Acts. The approach meant that the
existing CA 1867 was used as a shell in which to insert all other (non'entrenched)
consolidated and modemised constitutional provisions (around the entrenched provisions of
that Act). CAAA 1890, s2 and CAAA 1934, ss 3 and 4 were accordingly not ‘relocated’ to
the consolidated Constitution.** The result would have been a modemised consolidated
Constitution (including the entrenched CA 1867 provisions modemised to the extent
possible), but the 1890 and 1934 Acts would have co-existed.

The committee continues to be of the opinion that its consultation draft version of the
consolidated Constitution would, in terms of its handling of the entrenched provisions, have
likely been considered by the Supreme Court as legally valid and effective. However, in light
of submissions that it received on the matter and further advice that it has sought, the
committee—out of an abundance of caution—has altered its approach to consolidating and
modemising the entrenched provisions, though with a similar result. The committee sees
other advantages in its new approach, as explained below.

The committee’s new approach is reflected in its finalised draft Constitution Bill attached to
this report. This new approach is discussed in the following section.

2.3.3 Submissions responding to the consultation draft version and further advice

From the outset of this exercise and in accordance with advice it has received, this committee
and its predecessor have been aware that there are (at least) two ways in which s 53 ofthe CA
1867 might be interpreted. As made clear by its having made the stylistic amendments to the
entrenched provisions of the CA 1867 in its consultation draft Constitution Bill, this
committee had favoured what might be called a ‘less rigid’ interpretation of' s 53.

Section 53(1) provides that:

A bill that expressly or impliedly provides for the abolition of or alteration in the
office of Governor or that expressly or impliedly in any way affects any of the

following sections ofthe Act namely—

sections 1, 2, 24, 114, IIB; and™

Although, for completeness of reference, the text of those provisions was recognised in footnotes (not
operative provisions) to the consolidated Act.
See footnote 10 referrins to the Public Service Act 1996 amendment.

R
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this section 53

shall not be presentedfor assent by or in the name ofthe Queen unless it has first
been approved by the electors in accordance with this section and a Bill so assented
to consequent upon its presentation in contravention o f this subsection shall be ofno
effect as an Act.

Whether s 53—without a successful referendum—prohibits the technical, stylistic
amendments to the entrenched sections ofthe CA 1867 that were proposed in the committee’s
consultation draft Constitution Bill depends on whether a Bill making those changes [that is,
the former Constitution Amendment Bill (No 1)] would be held to ‘expressly or impliedly in
any way affect’ those sections. The former committee thought not. It took the view that those
entrenched provisions could be technically amended provided their legal effect remained
exactly the same. This view was predicated on the basis that for a Bill to ‘affect’ any of the
sections entrenched by s 53 it would need to alter the legal operation of the sections. The
former committee considered that its stylistic changes did not do so. 20

However, a number of submissions to the committee favoured a strict interpretation to s 53
and objected to the approach to entrenchment taken in the committee’s consultation draft
Constitution Bill since the committee had not recommended that the proposed legislation be
approved at referendum.

In particular, Mr John Pyke, QUT Lecturer in Constitutional Law, argued that s 53 does not
permit any stylistic changes (that is, either to the text or to the section numbers) to the
entrenched provisions.”* Mr Pyke referred to a number of judicial instances where “affect”
had been interpreted widely. (Although, the committee notes that those authorities involve
different statutory contexts quite unrelated to restrictions on the exercise of legislative power
by a manner and form provision such as s 53.)

This committee sought further advice from Mr Camey on this issue. Mr Camey advised as
follows:

My further research on this issue has been unable to reveal any direct authority to
support either interpretation of s 53. I maintain the view, however, that it is
reasonably arsuable that s 53 would be interpreted to permit these stylistic changes.

Infact, I consider this interpretation to be the one intended by Parliamentfor several
reasons. First, the clear objective of Parliament in s 53 was to preserve the office of
Governor and the Westminster parliamentary system providedfor by ss 1, 2, 24, 114,

IIB and 14. In other words, its primary concern was with the substantive law.

[Emphasis in original]

Legislative entrenchment can generally take one of two forms, either: (i) the section
is protected from amendment or repeal (this covers both the substance andform of
the law); or (ii) the legal effect of the section (ie the substance of the law) is
protected. Both techniques have been used in Queensland. Thefirst is seen in ss 3(6)
and 4(6) of the Constitution Act Amendment Act 1934 (Qld) which adopt a fairly

*  This view on the technical amendment of the CA 1867 entrenched provisions accords with advice provided

by the former Crown Solicitor, Mr KM O ’Shea, to EARC that 'For an Act to "affect” any ofthe ... sections
it would have to change its meaning in some way'. (See the Crown Solicitor’s advice, published as
appendix F of EARC’s consolidation report.] The Crown Solicitor accordingly advised that, for example,
he ‘did not think there is any problem in substituting the word “State” for “colony” in [ss 1, 2 and 14 of the
Constitution Act 1867]".

Mr Pyke, submission no 52 dated 29 September 1998 and submission no 55 dated 11 October 1998.

12
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common formula by protecting all the provisions in ss 3 and 4 from ‘“repeal or

amendment” without referendum approval.

The second technique is found in other subsections of those same sections. Section
3(]) prevents the re-introduction ofan upper house without referendum approval and
thereby protects the substantive effect ofthe Constitution Act Amendment Act 1922
(Qld). Similarly, s4(l) prevents any change to the three year term of Parliament
without referendum approval contrary to s 2 ofthe Constitution Act Amendment Act
1890 (Qld). None of these provisions prevents technical amendments; they only
protect their substantive legal effect. A further example of the protection of
substantive law only isfound in s 53 itselfin protecting against “the abolition ofor
alteration in the office of Governor”.

The issue here is simply which ofthese two techniques did Parliament intend to adopt
in s 53 by using the expression “in any way affects”? I would argue, despite the
addition of “in any way”, that the word “affects” indicates a concern only with the
substance of the law. Had s 53 applied to a Bill which “amends or repeals” those
sections. Parliament would have indicated an intention to protect both the substance
and the form ofthose sections. To the same effect is the expression used in s 128 of
the Commonwealth Constitution: “This Constitution shall not be altered except in the
following manner...” (emphasis added). An “alteration” is a wider expression than
“affect” if one is considering whether both substance and form of legislation is

>

protected. In adopting the expression ‘“in any way affects”, it can be reasonably

argued that Parliament intended something different.

However, Mr Camey went on to conclude (as he had earlier) that, given the lack of direct
authority on the issue and that alternative interpretations are possible, it would nevertheless
be prudent for the committee to adopt the strictest interpretation of s 53 to avoid the
possibility of any challenge to the constitutional validity of the consolidation.

The safest approach, according to Mr Camey, was to leave the entrenched sections in the
Constitution Act 1867 unchanged in every respect, including the numbering of the sections.
The modemised consolidated Constitution would exist separately from the existing
Constitution Act 1867 but could contain provisions identical in effect to the entrenched
provisions of the 1867 Act. These parallel provisions could be expressed with all the stylistic
changes that the committee had proposed in its consultation draft, leaving the original
provisions intact in the CA 1867. Mr Camey also suggested that such an approach include the
insertion of a clause in the Bill which deems, in the event that any act performed under a new
provision is invalid, that it was performed under the corresponding original provision.

In his submission, Mr Pyke similarly recommended absolute caution; to make no amendment
to the (original) text or numbering of any of the protected sections without approval at
referendum. To avoid any suggestion of invalidity, Mr Pyke suggested the following (which
accorded with Mr Carney’s preferred option):

Leave s 53 and the protected sections alone, but restate the protected sections
(apart, I would suggest, from s 53 itself) in the consolidating Act, so that most
constitutional provisions can be read in the one Act. Each ofthe restated sections
should then have afootnote explaining that it is a restatement ofa section ofthe 1867
Act, and that s 53 prevents the “underlying” section being amended without a
referendum. The 3-year-term provision of the 1890 Act could also be restated this

22
way.

2 Mr Pyke, submission no 52 dated 29 September 1998.

13
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In an additional submission to the committee, Mr Pyke suggested that the re-stated provisions
should be accompanied in the new Constitution Act by:

* a section somewhat like your suggested s 73 [of the consultation draft Constitution
Bill] declaring that it is not Parliament’ intention to amend any ofthe entrenched
sections, and that Parliament accepts that ifany one ofthem is inconsistent with the
original section then the original one prevails; and

* afootnote to each ‘restatement” section explaining that it is a restatement of a
section of an Act that cannot be amended without referendum - and that in the
unlikely chance that the restatement was not accurate, that the original version
would represent the true law. B

Mr Pyke noted that a Bill, if approved by referendum, could be passed at a later time to repeal
the original entrenched sections and replace the three entrenching sections with a new one in
the 1999 Act. The later Bill could be left until after the November 1999 federal referendum
on the republic. Should that referendum be successful, then substantial changes to the
entrenched provisions would be necessary anyway and all of the issues relating to the
entrenched sections, the Queen and the Govemor could be put to the people’s vote at the one
time. Regardless of whether the people voted yes or no to a republic, Queensland could vote
to have its entrenched constitutional provisions consolidated into one readable and valid Act.

2.3.4 Conclusion: The committee’s final position (in the attached Constitution Bill)

The committee is most concerned that its proposed legislation conforms with the
requirements of existing entrenching provisions. Naturally, the committee wishes to avoid the
situation where its legislation, once passed, would be open to constitutional challenge.

Due to considerations such as those raised by Mr Camey and Mr Pyke (highlighted above),
the committee has changed to some extent its approach to the barriers to consolidation
presented by the entrenched provisions. The approach that the committee now takes in its
finalised draft Constitution Bill is to:

(1) create a new Constitution of Queensland Bill 1999;

(11) make no amendments whatsoever to the entrenched provisions of the CA 1867 (ss 1, 2,
2A, 11A, IIB and 53) and keep those provisions in that Act, and as currently numbered;"""

(iii)) leave s2 ofthe CAAA 1890, as modemised in the schedule to the Bill, in that Act;

(iv)  restate CA 1867 ss 1, 2, 2A, HA and IIB and CAAA 1890 s2 in the Bill in
modemised style [see cl 3A (Status of particular provisions) which provides that the
restatements are not intended to change the law stated in the original provisions]
and

Mr Pyke, supplementary submission no 55 dated 11 October 1998, p L
The schedule to the Bill omits the other provisions ofthe CA 1867.
In this regard, also note the Acts Interpretation Act 1954, s 14C (Changes of drafting practice not to affect
meaning) which provides:
J4C. If—
(a) a provision ofan Act expresses an idea in particular words: and
(b) a provision enacted later appears to express the same idea in different words for the
purpose ofimplementing a different legislative drafting practice, including, for example—
(/) the use ofa clearer or simpler style; or

(ii) the use o fgender-neutral language;

the ideas must not be taken to be different merely because different words are used.

- 14.
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v) make no changes whatsoever to the entrenched provisions of the CAAA 1934 (ss 3
and 4) and leave them in that Act.

Compared with the approach to consolidating the entrenched provisions in the consultation
draft legislation, the committee’s final approach is not as ‘neat’ a consolidation in that the
1867 Act would continue to exist as a separate statute (along with the 1890 and 1934 Acts).
However, aside from the legal issues noted above, the committee considers that its new
approach has an additional advantage. By ‘restating’ the original entrenched provisions in
modem drafting style the committee has an opportunity to suggest, and the community has
the opportunity to see, what the entrenched provisions might look like if there was a future
proposal to modemise the original provisions.*

The outcome of the committee’s consolidation exercise brings together Queensland’s
constitutional provisions as far as possible. The Constitution Amendment Acts of 1890 and
1934 and the original Constitution Act of 1867 will remain as separate statutes, co-existing
with the proposed (consolidated) Constitution Act of 1999."" This is a consequence of the
committee’s opinion that those Acts cannot be repealed without a referendum because of the
entrenched provisions contained within them.

It is a future matter for the people of Queensland at referendum to decide whether full
consolidation (repeal of the 1867, 1890 and 1934 Acts and relocation of the entrenched
provisions within them to the consolidated Constitution) should take place. The committee is
not of the view that a separate referendum should be called for the mere consolidation of
these Acts. However, the committee does believe that it is desirable that the issue of
consolidation be added, if appropriate, to the next State referendum question. Such an
opportunity might arise, for example:

. should any State referendum be held for Queensland to become a republic (in light of
the November 1999 federal referendum on a federal republic); or

. should any future consideration about wider State constitutional reform result in a
proposal that required a referendum to effect.

2.4 ISSUES RAISED IN ‘FORM’ SUBMISSIONS

A number of issues conceming the consultation draft Bills were raised by a number of
submitters whose submissions consisted of a pro forma letter to the committee (and slight
variations of that letter). The pro forma letter, and the variations to it, variously:

. endorsed the constitutional status quo and suggested that the changes that the committee
was proposing were either unwarranted or illegal in light of the Constitution Act 1867,
s 53 (Certain measures to be supported by referendum);

. imputed that the committee had expedient or republican motives for suggesting the
changes; and

* " The committee had considered the (also cautious) option of making no changes to the wording of the

entrenched CA 1867 provisions while still using the 1867 Act as a shell in which to insert all the other
provisions. However, the provisions would have appeared obviously outdated, s 2 of the CAAA would still
have had to have been Testated’ in the 1867 Act and the question as to the validity of merely renumbering
the entrenched CA provisions (see the next section of the report) would have remained.

Though, for ease of reference, the text of the substantive provisions of the 1867, 1890 and 1934 Acts is
reproduced in attachments 1-3 to the Bill.
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. objected particularly to the replacement of references to ‘His/Her Majesty’ or ‘the
Queen/King’ with references to ‘the Sovereign’ in those clauses of the consultation
draft Constitution Bill that modemised entrenched provisions, and suggested that
‘Sovereign’ could (or was intended to ) mean the President of a (future) republic.

The committee and its predecessor have engaged in a consolidation exercise. They have not
engaged in an exercise to republicanise the Constitution. Uniformity in referring to the
Sovereign was necessary. Otherwise, different clauses—with origins in different eras—would
have stood side by side in the Bill referring alternatively to the ‘Queen’ ‘Her Majesty’ and the
‘King’/°’His Majesty’.

The committee considers that any suggestion that ‘Sovereign’ means ‘President’ would be
rather stretched in light of the common understanding of the word ‘Sovereign’. The
committee also notes that the Acts Interpretation Act 1954, s 36 already defines ‘Parliament’
as ‘the Sovereign and the Legislative Assembly’, and that s 52(a) of that Act provides:

References to the Crown etc. -
52. In every Act—

(a) reference to the Sovereign reigning at the time o fthe passing ofsuch Act, or to
Her Majesty, His Majesty, ‘the Queen, the King ), or the Crown’, shall be
construed as references to the Sovereign for the time being, and, where

necessary, shall include the heirs and successors o fsuch Queen or King...

Nevertheless, the committee has inserted cl 5 into the Constitution Bill to provide that—along
the lines of AIA, s 52—a reference to the Sovereign in the Bill is a reference to the Queen or
King, including the Queen’s or King’s successors, as the case may be. In any event, the
committee’s new approach to consolidating the entrenched provisions means that the original
CA 1867 entrenched provisions will continue to refer to ‘Her Majesty’ in the 1867 Act.

In addition, the pro forma letter also contained an objection to the deletion of the preamble to
the Constitution Act 1867 and suggested that the deletion would alter the Office of Govemor
and substantially reduce Queenslanders’ rights and freedoms. The committee reiterates its
opinion, based on legal advice, that the preamble of the Constitution Act 1867 is of historical
significance only and its removal does not alter the constitutional arrangements of the State. *®

The pro forma letter also contained an objection to the fact that, by not including in its Bills
all articles of the Bill ofRights 1688 (Imp) except art 9, the committee was ensuring only the
rights of parliamentary privilege and removing various citizens’ rights. (The committee has
subsequently added art 4 of the Bill of Rights 1688 to the Constitution Bill as ¢l 58A.) The
incorporation of art 9 (and art 4) of the Bill of Rights 1688 would not mean that the other
provisions of the Bill of Rights would no longer have effect in Queensland. The draft Bills are
not intended to abrogate any rights enjoyed by Queensland citizens. Indeed, the express
adoption of part of art 4 in the Constitution Bill in declaring that Parliament must authorise
any imposition of taxation by the govemment indicates Parliament’s intention to affirm the
rights of the citizen.

*®  The committee does note that a new preamble could be introduced for the Constitution of Queensland Act

1999. A new preamble might hold a certain community significance. The committee has not attempted to
draft a preamble to the Constitution Act in this report as it is a matter outside its terms of reference and a
task which, the committee believes, should be conducted in conjunction with extensive community
consultation.

16.
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3. OTHER MATTERS IMPACTING ON THE CONSOLIDATION
EXERCISE

3.1 M atters raised by the Members’ E thics and

Parliamentary Privileges Com m ittee

3.1.1 The Members’ Ethics and Parliamentary Privileges Committee’s Report no 26

On 8 January 1999, the Members’ Ethics and Parliamentary Privileges Committee, as part of
its review of parliamentary privilege in Queensland, tabled its First report on the powers,
rights and immunities of the Legislative Assembly, its committees and members. The report,
in effect, constitutes the MEPPC’s submission to the committee’s inquiry.

In the report, the MEPPC states that it supports the LCARC approach to consolidation and
recommends that LCARC’s proposed legislation—whereby matters relating to the
Queensland Parliament are contained in a separate statute—be adopted.”” Nevertheless, in
line with its review of the law pertaining to parliamentary privilege, the MEPPC recommends
some specific amendments to the legislation being consolidated by LCARC.

Whilst the MEPPC’s recommendations largely require substantive changes to the
Constitution Bill and Parliament Bill, this committee believes that it is appropriate and
sensible to take the opportunity to incorporate in its draft legislation appropriate MEPPC
suggestions and has done so with respect to most of the MEPPC’s recommendations.

Recommendations made by the MEPPC in its report that LCARC has implemented in its
proposed consolidated legislation are;

. amending s 40A of the Constitution Act 1867 to provide that the powers, rights and
immunities of the Queensland Legislative Assembly, its members and committees are
those that applied in the House of Commons as at the date of Australian federation;
namely, 1January 1901;"

. amending s 40A of the Constitution Act 1867 by removing the phrase ‘not inconsistent
with this Act or any other Act’;"’

. amending the definition of ‘proceedings in the Assembly’ in the Parliament Bill by
adding a further provision relating to documents brought into existence for purposes
other than for the purposes of business in the House and which later become
parliamentary proceedings;

» Ibid, pp 12-13 and 22-23. At p 23, the MEPPC specifically endorses the committee’s work in consolidating

the provisions dealing with the disqualification and qualification of members, noting that such an approach
would assist members in respect of their obligations as members.

Ibid, p 8. The LCARC consequently amended the Constitution of Queensland Bill 1999, cl 9. The former
LCARC had foreshadowed—in a footnote to its Constitution Bill—that any substantial redrafting of s 40A
would be more appropriately considered in the then continuing MEPPC review of parliamentary privilege.
This committee consequently amended the Constitution of Queensland Bill 1999, cl 9.

Ibid, p 20. This committee consequently further amended the Constitution of Queensland Bill 1999, cl 9.
Ibid, p 19. This committee consequently amended the Parliament of Queensland Bill 1999, cl 9(3).

30

32
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replacing the wording of clause 36(1) of the former Parliament Bill with the wording in
s 26(9) of the Parliamentary Committees Act 1995, and

inserting a general definition of contempt in the Parliament of Queensland Bill.>*

The notes to the Constitution Bill and Parliament Bill indicate where this committee has
implemented the MEPPC recommendations. The MEPPC also proposes in its report that, as a
general rule, a more appropriate term to describe ‘parliamentary privilege’ is ‘powers, rights
and immunities of Parliament, its committees and members’.Accordingly, the committee
has adopted this terminology in finalising its Bills.

In its report, the MEPPC makes one recommendation that LCARC has considered but not
implemented. This recommendation is for the enactment of a new law to provide that there is
a legal presumption that legislation is not inconsistent with the powers, rights and immunities
of the Legislative Assembly conferred by s 40A (cl 9 of LCARC’s Constitution Bill) unless
the intention to do so is clearly expressed in the legislation.36 This committee considered the
following presumption in relation to parliamentary privilege and whether it should be inserted
in the committee’s Constitution Bill or Parliament Bill.

An Act enacted after the commencement o fthis section derogates from or abolishes
powers, rights [including privileges] and immunities ofthe Legislative Assembly and

its members and committees only sofar as the Act expressly provides.

The committee believes that such a provision would be more appropriately placed in the Acts
Interpretation Act 1954, rather than in the Constitution Bill or the Parliament Bill. A similar
presumption already exists in relation to native title in the Acts Interpretation Act, s 13A
(Acts not to affect native title except by express provision). The Acts Interpretation Act is a
primary reference source for those drafting and interpreting legislation.

Given the wider impact that implementing such a statutory presumption would have, the
committee believes that this is a matter which would be more appropriately considered as part
of the Premier’s response to the MEPPC report.** Should the Premier wish to enact sucha
statutory presumption in the Acts Interpretation Act, the Premier may wish to do sovia
Schedule 2 (General amendments) to the Constitution Bill.

3.1.2 The MEPPC’s supplementary submission

Subsequent to the handing down of its January 1999 report, the MEPPC furnished this
committee with a supplementary submission dated 10 March 1999. In its detailed
supplementary submission, the MEPPC outlines its specific concerns regarding the current
provisions which deal with the Assembly’s power to deal with contempt of Parliament. The

¥ Ibid, p 22. This committee consequently amended the Parliament of Queensland Bill 1999, cl 36(1).

Ibid. pp 15-16. This committee consequently amended the Parliament of Queensland Bill 1999, cl 37.

Ibid, p 4.

Ibid, p 20. The MEPPC did not stipulate in its recommendation which Act should contain such a provision.
As required under the Parliamentary Committees Act 1995, s 24 (Ministerial response to committee
reports).

The submission followed a meeting on 4 March 1999 between the MEPPC and the Chair and Deputy Chair
of LCARC. At that meeting, which was convened at the MEPPC’s request, the MEPPC outlined its
concerns regarding the contempt provisions. In response, the Chair of LCARC invited the MEPPC to make
a formal submission to LCARC detailing the MEPPC’s specific concerns and making suggested
recommendations.

34
35
36
37

38
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practical problems posed by the current provisions had been highlighted to the MEPPC by
then recent events before it.™

The MEPPC submission, which the committee has tabled with this report, presents a
compelling case for this committee to make certain amendments to the Parliament Bill.

In summary, the MEPPC is concerned about uncertainty surrounding the current law
regarding contempt, particularly the interrelationship of s40A and ss45-52 of the
Constitution Act 1867. Section 45 empowers the Legislative Assembly to deal with a number
of contempts (as enumerated in the section) summarily by way of fine and, in default, by
imprisonment. Sections 46-50 give the Speaker the power to issue a warrant for the arrest of a
person adjudged guilty of contempt, and provide for other incidental search and arrest
powers. Section 52 provides that the Assembly can direct the Attorney-General to prosecute
in the Supreme Court of Queensland any other contempt punishable by law. These sections
were initially contained in the Parliamentary Privilege Act 1861 1-XIV but, in 1867, were
transferred in identical form to the Constitution Act.

Section 40A, which was inserted in the Constitution Act in 1978, provides that the
Queensland Legislative Assembly has the same powers, privileges and immunities of the
House of Commons unless otherwise provided for in Queensland legislation. The House of
Commons has wide powers to deal with contempt including a power to imprison persons
found guilty of contempt but it apparently has no power to fine, a situation which the
Commons Select Committee on Parliamentary Privilege in 1967, and again in 1977,
recommended be rectified by the introduction of legislation to enable the House of Commons
to impose fines.

The MEPPC points out in its submission that there are a number of possible interpretations as
to the combined effect of the above provisions, including:'"*’

. that the Assembly may punish summarily by way of fine and, in default, imprisonment
those contempts enumerated in s 45 and also has the same power as the House of
Commons to punish other acts or omissions not included in s45 which it finds has
interfered with its privileges or functions;

. that s 45 exhaustively defines the power of the Assembly to punish for contempt and
that its power to deal with all other contempts may only be dealt with pursuant to s 52;
and

. that s 45 intends to define exhaustively the circumstances in which the Assembly may

fine and imprison persons held in contempt. But the Assembly, at least since the
enactment in 1978 of s 40A, possesses the power to respond in non-punitive ways to
any conduct adjudged by it as contempt (that is, by way or reprimand and
admonishment and, in the case of members, additionally expulsion and suspension).

This committee has largely repeated, in modem drafting style, s 40A and ss 45-52 of the
Constitution Act 1867 in its consultation draft legislation. Section 40A appeared as clause 6
of the Constitution of Queensland Bill and ss 45-52 as clauses 37-44 of the Parliament of
Queensland Bill. However, in clause 37—which reproduced s 45 ofthe Constitution Act—the

*  The MEPPC subsequently reported on the matter: MEPPC, Report on a matter o fPrivilege—M atter arisingfrom

Public Accounts Committee Report no 43, MEPPC report no 29, MEPPC, Brisbane, March 1999.
MEPPC submission dated 10 March 1999, p 5.
Ibid, p 4.

40
41
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committee inserted an additional (new) subclause (2) which made it clear that the power of
the Assembly to declare a contempt was not limited to the matters set out in clause 37(1).

Mr Pyke, who appears to take a narrow interpretation of the combined effect of the provisions
along the lines of the second interpretation above, submitted to the committee that clause
37(2) was in fact extending the Assembly’s power and thus went far beyond a
consolidation.”™ The committee’s consultant, Mr Camey, who interpreted the current
contempt provisions in accordance with the third interpretation noted above, also thought that
clause 37(2) went beyond a consolidation. However, as the MEPPC points out, there is no
definitive authority on point and cites the view of other Counsel who take a more expansive
approach to the interrelationship of the relevant Queensland provisions.

Given the uncertainty surrounding the current law, the MEPPC lists in its submission a
number of suggestions as to how the problems posed by the current provisions could be
resolved, in order of desirability."

This committee agrees with the MEPPC that the contempt provisions must be clear in their
expression and application. No doubt the current confusion poses practical problems for the
MEPPC when dealing with possible contemptsThe Legislative Assembly must be able to
effectively protect its processes when necessary. Citizens must also be able to refer to the
relevant law and establish with some certainty as to what conduct constitutes a contempt and
how the Assembly may deal with a contempt once committed.

The committee’s general approach to its inquiry has been that, whilst it is a consolidation
exercise, the committee would be remiss not to take the opportunity to clarify particular areas
of the law despite the fact that such consequent amendments might be considered substantial
in nature. Clearly, there is confusion as to the meaning of the current contempt provisions
and, in accordance with its general approach, the committee believes it is appropriate to take
the opportunity to remove this confusion.

In light of the submission made by the MEPPC, this committee has amended its Parliament
Bill to implement the MEPPC’s most preferred solution to overcoming the current
uncertainty in this area.”” The committee has taken this approach in the knowledge that, as
part of any contempt investigation, the MEPPC is required to ensure that the relevant standing
rules and orders and procedural fairness requirements are complied with.

In particular, the manner of dealing with a contempt is spelt out in Chapter XXI of the
Standing Rules and Orders of the Legislative Assembly. Those orders provide, amongst other
things, that a person accused of a contempt must be informed of the nature of the charge and
be given an opportunity to be heard in his or her defence personally or by Counsel. The
Standing Orders also make provision for the levying of fines (currently not to exceed $1,000)
and the arrest and detention of offenders, and set out a scale of fees (additional to any fine
imposed) to be paid by offenders for their upkeep during detention.

42 Supplementary submission dated 11 October 1999, pp 6-7.

MEPPC, op cit, pp 6-8.

When a contempt is alleged by a member, the Speaker determines whether there is a prima facie case. If the
Speaker believes a prima facie case exists he or she will refer the matter to the MEPPC. (A member may
dissent to the Speaker’s ruling in which case the question is put to the House.) The MEPPC investigates the

43

matter and reports its findings to the Assembly. The Assembly considers these findings and determines
whether the conduct constitutes a contempt and, if so, how it should punish such conduct.

*> " That is, option 1on p 6 of the MEPPC submission.
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There are also procedural fairness safeguards in:

. the Sessional Orders regarding procedures for witnesses appearing before parliamentary
committees;
. section 26 of the Parliamentary Committees Act which provides persons called before

statutory committees with privilege against self-incrimination;"" and

. certain sections in the Constitution Act which provide that a person may object to
answering a question or producing a document or other thing in certain circumstances
(namely, where the answer, document or thing is of a private nature and does not affect
the subject of inquiry)™*".

The committee explains the specific amendments made to the Parliament Bill as a result of
implementing the MEPPC’s most preferred solution in the notes to the Bill.

3.2 The Parliamentary Members (O ffice of Profit)
Amendment B ill 1999

On 24 March 1999, the Premier introduced into the Assembly the Parliamentary Members
(Office of Profit) Amendment Bill 1999 (the ‘Parliamentary Members Bill’). The explanatory
notes to the Bill state that the objectives of the Bill are to;

. allow a member of the Assembly to hold an office or place of profit under the Crown or
any position on a Crown instrumentality or a body representing the Crown provided the
member receives no fee or reward other than reasonable expenses;

. allow a member of the Assembly to transact any business or perform any duty or service
for the Crown or a Crown instrumentality or a body representing the Crown provided
the member receives no fee or reward other than reasonable expenses; and

. maintain the underlying principles behind the existing legislation of ensuring that there
are adequate safeguards against a conflict of interest between a member’s duty to hold
the government of the day accountable and potential pecuniary benefit received in
relation to the performance of additional duties on behalf of the State.

The impetus for the Bill is a concern that the effect of the current relevant provisions of the
Legislative Assembly Act 1867 (Qld) and the Officials in Parliament Act 1896 (Qld) is that,
by accepting an appointment to, or in performing a service for a government board,
committee, council or other body, members run the risk of their election becoming null and
void or losing their seat by parliamentary resolution.

The Bill seeks to achieve its objectives by amending current provisions of the Legislative
Assembly Act and the Officials in Parliament Act which the committee has already
consolidated into its Parliament Bill. The Parliamentary Members Bill therefore directly
relates to the committee’s draft Parliament Bill.

As was evident from the committee’s consultation draft version of its Parliament Bill, the
committee has long recognised that the current provisions regarding members holding certain

This protection is transposed to the Parliament of Queensland Bill 1999, cl 32.

7 This protection is transposed to the Parliament of Queensland Bill 1999, cl 32.
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offices, transacting certain business and performing certain services or duties require
clarification.

Therefore, in its consultation draft Parliament Bill the committee brought together, and
redrafted in modem drafting style, the relevant provisions of the Legislative Assembly Act and
the Officials in Parliament Act. As part of this process, the committee replaced the concept of
‘office of profit under the Crown’ with ‘paid public appointment’. Those provisions clearly
maintained the third objective of the Parliamentary Members Bill. The consultation draft Bill
also excluded from the term ‘reward’ an amount paid or payable for out-of-pocket expenses
reasonably incurred. However, given that the committee’s aim was primarily to consolidate
existing provisions, the committee did not amend the current provisions to the extent
proposed by ihe Bill now before the Assembly.

This being said, the committee agrees with the objectives of the Parliamentary Members Bill
and believes that, as the Bill is currently before the Assembly, it is appropriate to incorporate
such of its provisions as are applicable, in the committee’s draft Parliament Bill. The notes to
the Parliament Bill explain how the committee has effected this decision.
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4. CONCLUSION AND RECOMMENDATIONS

4.1 THE COMMITTEE’S RECOMMENDATIONS

The result of the committee’s inquiry into the consolidation of the Queensland Constitution
appears in Parts Il and HI of this report as the final versions of the committee’s draft
Constitution of Queensland Bill 1999 and Parliament of Queensland Bill 1999. Parts U and DI
also include notes to the Bills outlining: what the clauses of the Bills provide for; where they
have come from; and issues of substance that the committee has had to consider in
consolidating and modernising existing constitutional provisions.

The proposed legislation is the result of an extensive consolidation exercise in which, in
effect, four different entities have participated: EARC, the PCEAR, the LCARC of the second
session of the 48*" Parliament and the current LCARC.

Passage of the committee’s legislation would mean the creation of a single, modernised, easy-
to-read Act of Parliament outlining the State’s constitutional arrangements, and an adjunct
omnibus Bill relating to Parliament, its members and committees.

The committee, in chapter 2 of this report, has offered its view on the desirability of later
achieving complete consolidation of the Queensland Constitution; that is, the relocation of the
entrenched provisions of the Constitution Act 1867, the Constitution Act Amendment Act
1890 and the Constitution Act Amendment Act 1934 into the (1999) consolidated Constitution
in modemised form. Complete consolidation requires referendum approval. The committee
has suggested that such a proposal, about an issue essentially technical in nature, be added to
any future question requiring amendment of the State Constitution that is put to the people in
a State referendum.

Despite this, the committee believes that its proposed legislation represents an apt and timely
consolidation of existing provisions relating to the State’s Constitution.

Recommendation 1

The aim of the committee’s consolidation exercise has been to consolidate and
modernise, to the extent possible, existing constitutional legislative provisions rather
than to extensively reform Queensland’s Constitution. In this regard, the committee
recommends that the Premier—as the Minister responsible for Queensland’s
constitutional legislation—introduce Bills based on the committee’s attached draft
Constitution of Queensland Bill 1999 and its draft Parliament of Queensland Bill 1999
into the Parliament for Parliament’s adoption.

One of the primary goals of this inquiry is educating Queensland citizens about the State
Constitution. The committee’s proposed legislation will, in itself, make the Queensland
Constitution easier to access and easier to understand. Nonetheless, citizen education would
be facilitated by complementary information and education about—and wide distribution
of—the consolidated Constitution if and when it is passed by the Parliament. Citizens without
legal training or with limited knowledge about government might find the Constitution
contains unfamiliar terms and concepts.
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In its report on individuals’ rights and freedoms in Queensland, this committee stressed its
belief in the importance of providing Queenslanders with education about civics, citizens’
rights and responsibilities and the workings of democratic institutions in Queensland."*"

In relation to State constitutional matters, the committee believes that, if and when passed, the
Constitution of Queensland Bill 1999 should be accompanied by a document that annotates
the Constitution to explain its clauses and their significance, relevant terms and concepts, the
interrelationship of certain provisions and how the Slate Constitution relates with other laws,
particularly the Commonwealth Constitution.

The committee believes that the consolidated Constitution should be distributed widely
throughout the State and that it otherwise be made easily accessible (for example, by linking
it to State Government websites on the Internet).

The committee also believes that the consolidated Constitution should be the subject of
further and enhanced education in schools and awareness-raising strategies throughout the
community. No doubt, some courses on law and government at secondary and tertiary level
already refer to the Queensland Constitution. The Constitution in consolidated form, along
with the explanatory material that the committee suggests should be prepared, would enhance
those courses and provide a valuable resource for additional education.

Recommendation 2

The committee recommends that steps be undertaken to improve Queensland citizens’
awareness and understanding of the State Constitution. In particular, the committee
recommends that if, and when, a consolidated Queensland Constitution is passed by the
Parliament, the Premier, as the Minister responsible for Queensland’s constitutional
legislation:

. prepare an explanatory booklet to contain or accompany the Constitution;

. distribute the Constitution and accompanying explanatory booklet widely
throughout the State and ensure that the Constitution is otherwise easy to access;
and

. liaise with the Minister for Education to develop strategies and programs to
enhance Queensland citizens’ awareness and understanding of the State’s
constitutional arrangements, both In schools and in the community generally.

4.2 POSTSCRIPT: WIDER STATE CONSTITUTIONAL MATTERS

A final issue which the committee wishes to address in this report concerns wider State
constitutional matters that are potentially worthy of review.

In its interim report, the committee noted that EARC had raised in its Report on the
consolidation and review of the Queensland Constitution a number of issues that went

Queensland. Legislative Assembly. Legal, Constitutional and Administrative Review Committee, The
preservation and enhancement of individuals’ rights and freedoms in Queensland: Should Queensland
adopt a bill ofrights?. Report no 12, Government Printer, Brisbane, November 1998.

* Ibid, pp 63-64.
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beyond strict consolidation.”* The PCEAR subsequently considered and commented on a
number of those issues.”" Various submissions to this committee in relation to the present
inquiry also suggested areas of State constitutional law that should be reviewed. Federal
proposals, like changing the preamble to the Commonwealth Constitution,™ invite
reconsideration of similar issues at State level. A successful federal referendum on the
republic issue will necessitate reform of Queensland’s constitutional arrangements.

Many EARC recommendations pertaining to specific State constitutional matters—contained
in various reports—have either not been implemented or have not been considered by
Government. In its report on the Queensland Constitution, EARC’s recommendations related
to matters such as the following. (The following recommendations were either endorsed or
not considered by the PCEAR. The first two recommendations concern EARC’s proposed
mechanism and general goal of constitutional reform.)

The Commission recommends that... the Parliamentary Electoral and Administrative
Review Committee (or its successor in a restructured parliamentary committee
system) conduct a more extensive review, either by itselfor by commissioning some
other independent body, with a view to the convening ofa Constitutional Convention

to draft a new Constitution for the State.™

. the aim ofthis process be the production, within five years, ofa Constitution which
is, subject to the Constitution ofthe Commonwealth ofAustralia, the supreme law of
Queensland and capable ofamendment only with the approval ofthe majority ofthe

voters at a referendum.™"

. the Parliamentary Legal and Constitutional Committee review the constitutional

conventions concerning membership ofthe Executive Council™

the proposed Parliamentary Legal and Constitutional Committee review the status

oflocal government in the Constitution.™"

the matter of selection ofjudges and other matters concerning the judiciary
should be referred to the proposed Parliamentary Legal and Constitutional
Committee.

in the drafting of an entrenched Constitution, the proposed Constitutional
Convention should consider whether there should be some constitutional rules
defining the scope ofexecutive power, specifying that the executive must exercise its
power according to law, and guaranteeing the availability of remedies against

abuses ofpower or wrong decisions by the executive. ™"

30 Interim report, part I, p 6.

" EARC’s recommendations about wider State constitutional matters, together with relevant
recommendations made by PCEAR in its consolidation report, appeared as appendix A to part I of this
committee’s interim report.

As noted in footnote 28 the committee’s Constitution of Queensland Bill 1999 contains no preamble.
EARC, consolidation report, para 4.90. The PCEAR recommended that ‘any future process, or other
matters involving the drafting ofa new Queensland Constitution, should be considered by the proposed
Legal and Constitutional Committee’: PCEAR, consolidation report, p 32.

EARC, op cit, para 4.91. The PCEAR recommended that whether and how a future Queensland
Constitution should be entrenched should be referred to the then proposed Legal and Constitutional
Committee: PCEAR, op cit, p 35.

EARC, op cit, para 6.194.

Ibid, para 6.241.

Ibid, para 7.81.

Ibid, para 8.57. Endorsed by the PCEAR: PCEAR, op cit, p 37.
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. the proposed Legal and Constitutional Committee further review the matter of the
independence o fthe Speaker.""

. the proposed Constitutional Convention should consider what matters concerning

the conduct ofthe Parliament should be included within the Constitution.

the proposed Constitutional Convention in drafting a final constitution for

Queensland consultsfurther with Aboriginal People and Torres Strait Islanders.

Matters of wider constitutional reform were also suggested in various submissions that this
committee received on the consolidation exercise. Specific suggestions in submissions to the
committee (which the committee considered but did not implement on the grounds that they
went beyond the scope of the current consolidation exercise) included entrenching the status
of local government in the Constitution and entrenching an independent judiciary in the
Constitution. A number of submissions also recommended that various civil and political
rights be expressed in the Constitution. '

Like its predecessor, this committee has not considered the implementation of wider State
constitutional issues such as these as part of finalising the consolidation exercise. As
discussed, the focus of this inquiry has been on consolidation rather than on reform.

However, as already mentioned, legislation bringing together and modernising existing
provisions relating to various constitutional topics will obviously facilitate any future
consideration of these wider issues.

This committee—given its statutory responsibility in relation to constitutional reform—will
continue to monitor and assess whether to inquire into wider constitutional matters. Pertinent
to the committee’s deliberations in this regard will be the Stale Government’s response to the
committee’s consolidation exercise and constitutional issues generally leading up to, and
following, the November 1999 federal referendum on a republic.

59

EARC, op cit, para 8.62. Endorsed by the PCEAR: PCEAR, op cit, p 25.

EARC, op cit, para 8.80. Endorsed by the PCEAR: PCEAR, op cit, p 37.

EARC, op cit, para 8.144. The PCEAR recommended that 'the proposed Legal and Constitutional
Committee consider the issue ofspecific constitutional recognition ofAborigines and Torres Strait Islander
people: PCEAR, op cit, p 41.

The constitutional enhancement of rights was considered by the committee in its report no 12, 'The
preservation and enhancement of individuals' rights and freedoms in Queensland: ShouldQueensland
adopt a bill ofrights?’, November 1998. In that report the committee rejected aconstitutional bill of rights
for Queensland.
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APPENDIX A SUBMISSIONS RECEIVED

SUBMISSION

No

[\

O© o0 3 O w»n B w

11
12
13
14
15
16
17
18
19

20

21

22

23
24
25
26
27
28
29
30

SUBMISSION FROM :

Queensland Audit Office

Confidential

Parliamentary Public Works Committee
John Hugo

Mr Harry Evans (Clerk of the Senate)
Mr Jay Nauss

Mr George Wakelin

Messrs R C McCorkell and R E Cooper
Mr Ralph McFadyen

Mr Graeme Ellingsen

Mrs J Carson

Mr George Williamson

Mrs Patricia Daly

Mr Ian Currie

Mr G and Mrs M Hoal

Department of Environment

Mrs Judy Ellingsen

Mrs E Roberts

Cooloola Ratepayers and Residents Association
Mr Rodney Mills

Mr G and Mrs L Smith

Mr Norman Riek

Mr Ian McLeod

Clerk of the Parliament (Mr R D Doyle)
Mr John Wakely

Mr Darryl Venz

Mr Ron Owen

Mrs Kathleen Stewart

Mrs Helen Haining

Mrs Michelle Higgs
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SUBMISSION SUBMISSION FROM :

No
31 Mr Allan McChalmers
32 Ms Christine Higgs
33 Mr Frank Lightfoot
34 D Stanbridge
35 L Cupitt
36 Mrs E M Godwin
37 Mr G R Godwin
38 R B Nichol
39 W Drew
40 Leslie Hawkins
41 HJ Turner
42 Ms Jannette Corbet
43 Mr Greg Corbet
44 Confidential
45 Rev Stuart Hall
46 Department of Public Works
47 Mr Geoff Pickering
48 Queensland Council for Civil Liberties
49 Mrs S Nash
50 Mr/s K L Stokes
51 Department of Main Roads
52 John Pyke, QUT
53 Confidential
54 Rona Joyner
55 John Pyke, QUT (Second Submission)
56 Local Govemment Association of Queensland Inc
57 Travelsafe Committee
58 Members’ Ethics and Parliamentary Privileges Committee
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Length ofjudge’s appointment (CA s 15+ SCQA 1991 s 23 +
SCA 1995 s 195(1) + DCA s 14(1) + (2) + EARC reprint $ 35) .ccceeernene.

Removal ofjudge for misbehaviour or incapacity (CA s16 +
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S 37(1) With PCEAR PAT 79 ) ceiioieieiieeeereeee ettt
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CHAPTER 5—REVENUE
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Procedure for Bill ending system of local government (CA
$56(2)-(6) + EARC 1eprint § 51-53) it
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Constitution of Queensland

The Parliament of Queensland enacts—

CHAPTER 1—PRELIMINARY

Short title

1. This Act may be cited as the Constitution of Queensland Act 1999.

Commencement

2. This Act commences on a day to be fixed by proclamation.

Object (-EARC reprint s 3(1) + (4))

s 4

3. This Act declares, consolidates and modernises, to the extent

practicable, the Constitution of Queensland.[-'EARC reprint s 3(1)]

Status of particular provisions (new)

4.(1) Sections 6, 7, 8 and 30 are—

(a) restatements of the corresponding provisions of the Constitution

Act 1867, namely, sections 1, 2, 2A and 11A and IIB of that

Act;i and

(b) not intended to affect in any way the meaning or effect of those

corresponding provisions.

Constitution Act 1867, sections 1 (Legislative Assembly), 2 (Legislative

Assembly constituted), 2A (The Parliament), 11A (Office of Governor) and IIB

(Definition of Royal Sign Manual)

Attachment 1 sets out the text of these provisions as well as the text of the
Constitution Act 1867, section 53 (Certain measures to be supported by

referendum).
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(2) Section 16 is a restatement of the Constitution Act Amendment Act
1890, section 22 and is not intended to affect in any way the meaning or
effect of the provision.

(3) In restating the corresponding provisions mentioned, it is not intended
to change the law slated in the provisions.

References to the Sovereign (new)

5. A reference in this Act to the Sovereign is a reference to the Queen or
King for the time being, and, if necessary, includes the Queen’s or King’s
heirs and successors.

CHAPTER 2—PARLIAMENT

PART 1—CONSTITUTION AND POWERS OF
PARLIAMENT

Legislative Assembly (CA s 1+ EARC reprints 5)
6. 3There is to be within the State of Queensland a Legislative Assembly.

Constitution Act Amendment Act 1890, section2 (Duration of Legislative
Assembly to be 3 years only)

Attachment 2 sets out the text of that provision as well as the text of the
Constitution Act Amendment Act 1934, section4 (Duration of Legislative
Assembly not to be extended except in accordance with this section).

This is merely a restatement of the Constitution Act 1867, section 1 (Legislative
Assembly)—see section 4 (Status of particular provisions). Also see attachment
1 for the text of the Constitution Act 1867, section 1 and section 53 which
provides that a Bill that expressly or impliedly inany way affects section 1 of
that Act must not be presented to the Governor forassent without the approval of
a majority of electors at a referendum.
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Law-making power (CA s 2 + EARC reprints 6)

7. ~Within the State of Queensland, the Sovereign has power by and with
the advice and consent of the Legislative Assembly lo make laws for the
peace, welfare and good govemment of the State in all cases.

The Parliament (CA s 2A + EARC reprint s 4)

8.(1) 5The Parliament of Queensland consists of the Sovereign and the
Legislative Assembly.

(2) Every Bill, after its passage through the Legislative Assembly, must
be presented to the Governor for assent by or in the name of the Sovereign
and has no effect unless it has been duly assented to by or in the name of the
Sovereign.

Powers, rights and immunities of Legislative Assembly (CA s 40A)

9.(1) The powers, rights and immunities ofthe Legislative Assembly and
its members and committees are—

(a) the powers, rights and immunities defined under Act; and

This is merely a restatement of the Constitution Act 1867, section 2 (Legislative
Assembly constituted)— see section 4 (Status of particular provisions). Also see
attachment 1 for the text of the Constitution Act 1867, section 2 and section 53
which provides that a Bill that expressly or impliedly in any way affects section
2 of that Act must not be presented to the Governor for assent without the
approval of a majority of electors at a referendum.

5 This is merely a restatement of the Constitution Act 1867, section 2A (The
Parliament)—see section 4 (Status of particular provisions). Also see
attachment 1 for the text of the Constitution Act 1867, section 2A and section 53
which provides that a Bill that expressly or impliedly in any way affects section
2A of that Act must not be presented to the Governor for assent without the
approval of a majority of electors at a referendum.

Also see attachment 3 which sets out the text of the Constitution Act Amendment
Act 1934, section 3 (Parliament not to be altered in the direction of
re-establishing the Legislative Council or other body except in accordance with
this section).
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(b) until defined under Act—the powers, rights and immunities, by
custom, statute or otherwise, of the Commons House of
Parliament of the United Kingdom and its members and
committees at the establishment of the Commonwealth.6[CA
s 40A]

(2) In this section—

“rights”” include privileges.

Members of Legislative Assembly (CA s 28)

10. The Legislative Assembly is to consist of members who are eligible?
to be elected by the inhabitants of the State who are eligible” to elect
members.

Division of State into electoral districts (new)

11. The State is to be divided into the same number of electoral districts
as there are members of the Legislative Assembly.9

1 member for each electoral district (LAA s 4 + EARC reprint s 8)

12. Each member of the Legislative Assembly is to represent 1 of
the electoral districts.

Number of members of Legislative Assembly (LAA s3 + EARC
reprint s 7)

13. The Legislative Assembly is to consist of 89 members.

Dale of establishment of the Commonwealth— 1 January 1901
See the Parliament of Queensland Bill.
See the Electoral Act 1992.

The Electoral Act 1992 sets out the process.
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Power to alter system of representation (CA 1867 s 10)
14. The Parliament under an Act may—

(a) vary the electoral districts ofthe State that are to be represented in
the Legislative Assembly; and

(b) establish new and other electoral districts; and

(c) vary the number of members to be elected to the Legislative
Assembly; and

(d) vary and regulate the appointment of returning officers and make
any new and other provision that it considers convenient for the
issuing and return of writs forthe election of members to the
Legislative Assembly and the time and place ofholding the
elections.[CA slO]

PART 2—PROCEDURAL REQUIREMENTS FOR THE
LEGISLATIVE ASSEMBLY

Summoning, proroguing and dissolution of Legislative Assembly (CA
s 27 + partofs 12)

15.(1) The Govemor may summon the Legislative Assembly in the
Sovereign’s name by instrument under the Public Seal of the State.[CA
s27]

(2) The Govemor may prorogue or dissolve the Legislative Assembly by
proclamation or otherwise whenever the Governor considers it
expedient.[CA s 12]
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Duration of Legislative Assembly to be 3 years only (CAAA 1890 s 2)

16. 10Every Legislative Assembly is to continue for 3 years from the day
appointed for the return of the writs for choosing it, and no longer, unless it
is dissolved earlier.

Time and place for sessions of Legislative Assembly (part of CA s 12)

17.(1) The Governor may set the times and places in Queensland for
sessions of the Legislative Assembly that the Governor considers
appropriate.[CA s 12]

(2) The Governor may change the times and places if the Governor
considers change advisable and more consistent with general convenience
and the public welfare. [CA s 12]

(3) The Governor must give sufficient notice of a change.[CA s 12]

Minimum sitting requirement for Legislative Assembly (CA s 3 +
EARC reprints 11)

18.(1) The Legislative Assembly must meet at least once in every
calendar year.[CA s 3 + EARC reprint s 11(1)]

(2) One year must not pass between a sitting of the Legislative Assembly
and the next sitting of the Legislative Assembly.[CA s 3 + EARC reprint s

1(2)]

10 This is merely a restatement of the Constitution Act Amendment Act 1890,
section 2 (Duration of Legislative Assembly to be 3 years only)—see section 4
(Status of particular provisions). Also see attachment 2 for the text of the
Constitution Act Amendment Act 1890, section 2 and the Constitution Act
Amendment Act 1934, section 4 which provides that the Constitution Act
Amendment Act 1890, section 2 must not be amended to extend the 3 year period
except in the way provided by section 4 which involves the approval of the
relevant bill by a majority of electors at a referendum.
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PART 3—MEMBERS

Division 1— Generally

Eligibility to stand for election as a member (Electoral Acts 83(1)+
part of s 83(2) + EARC reprints 27)

19.(1) IIAn adult who is an Australian citizen living in Queensland is
eligible to stand for election as a member of the Legislative
Assembly.[-Electoral Act s 83(1) + EARC reprint s 27(1)]

(2) However, a person disqualified under an Act from standing for
election is not eligible to stand for election.[part Electoral Act s 83(2) +
EARC reprint s 27(2)]

(3) Subsection (1) is subject to any conditions imposedby an
Act.[EARC reprint s 27(3)]

Disqualification of member (part of CAs 7+ EARC reprint s 29)

20.(1) 12No person who is disqualified under an Act from being a
member of the Legislative Assembly is capable of becoming a candidate for
election as a member or becoming a member.

(2) A member of the Legislative Assembly who becomes disqualified
under an Act from being a member stops being a member in accordance
with that Act.

11 This section is a basic statement about eligibility. The Parliament of Queensland
Bill contains specific provisions about the qualification of members.

12 This section is a basic statement about disqualification. The Parliament of
Queensland Bill contains specific provisions about the disqualification of
members and the effect of unduly qualified members on the validity of the
operations of Parliament.
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No member to sit or vote without first taking oath (CA s 4 +5)

21.(1) No member may sit or vote in the Legislative Assembly unless
the member has made the oath or affirmation of allegiance in
schedule 1.i3[CAs4 + 5]

(2) The oath or affirmation must be made before the Governor or a

person authorised by the Governor to administer the oath  or
affirmation. [CA s 4]

Division 2— Members who are Ministers or Parliamentary Secretaries

Ministers (new)

22. The law relating to the appointment of members as Ministers or
Acting Ministers is set out in chapter 3, part 34"

Appointment of Parliamentary Secretaries (CA s 57)

23.(1) The Governor in Council may appoint members ofthe Legislative
Assembly as Parliamentary Secretaries. [CA s 57(1)]

(2) However, a Minister may not be appointed as a Parliamentary
Secretary.[CA s 57(2)]

Functions of Parliamentary Secretary (CA s 58)

24. A Parliamentary Secretary has the functions decided by the
Premier.[CA s 58]

Duration of appointment as Parliamentary Secretary (CA s 59)

25.(1) The appointment of a member of the Legislative Assembly as a
Parliamentary Secretary ends on the polling day of the next election
conducted of the members of the Legislative Assembly.[CA s 59(1)]

13 Schedule 1(Oaths and affirmations)

Chapter 3 (Governor and Executive Government), part 3 (Ministers of the State)
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(2) However, the appointment ends before polling day if—

(a) the member’s seat becomes vacant otherwise than because the
Legislative Assembly is dissolved or expires by the passage of
time; or

(b) the member resigns as Parliamentary Secretary by written notice
ofresignation given to the Premier; or

(c) the member is appointed as a Minister; or

(d) the appointment is ended by the Premier under
subsection (3).[CA s 59(2)]

(3) The Premier may, at any time, end the appointment for reasons the
Premier considers sufficient.[CA s 59(3)]

Reimbursement of expenses (CA s 60)

26.(1) A Parliamentary Secretary is entitled to be reimbursed the
Parliamentary Secretary’s reasonable expenses of office.[CA s 60(1)]

(2) The consolidated fund is appropriated for the reimbursement. [CA
s 60(2)]

CHAPTER 3—GOVERNOR AND EXECUTIVE

GOVERNMENT

PART 1—INTERPRETATION

Governor (COCA s 12)

27. “Governor” means—

(a) generally—the person appointed for the time being to the office of
Governor of the State; and

O o =N O Ao N

—_
—_ o

20
21

22
23



s28 19 s30

Constitution of Queensland

(b) for sections 28, 35, 36, 40, 41, 47 and 49i5—includes a person 1

for the time being exercising the Governor’s powers under a 2
delegation as Deputy Governor under section 40 and a person for 3

the time being administering the Government of the State as 4

Acting Governor under section 41. 5
Governor in Council (EARC reprint s 21) 6
28. The Governor in Council is the Governor acting with the advice of 7
Executive Council.[EARC reprint s 21] 8
PART 2—GOVERNOR 9

Governor (COGA s 3(1) + 3(2)(a) + EARC reprint s 16) 10
29,(1) There must be a Governor of Queensland.[COGA s 3(1) + EARC 11
reprint s 16] 12
(2) The Governor must be appointed by commission under the signature 13
or royal hand of the Sovereign.[COGA s 3(2)(a) + EARC reprint s 16(2)]. 14
Office of Governor (CA ss IIA-IIB + EARC reprint ss 17-18) 15
30.(1) i6The Sovereign’s representative in Queensland is the Govemor 16
who holds office during the Sovereign’s pleasure. 17

*5 Sections 28 (Governor in Council), 35 (Power of Governor—removal or
suspension of officer), 36 (Power of Govemor—relief for offender),
40 (Delegation by Governor to Deputy Governor), 41 (Administration of
Government by Acting Govemor), 47 (Executive Council) and 49 (Meetings of
Executive Council)

16 This is merely a restatement of the Constitution Act 1867, sections 11A (Office of
Govemor) and IIB (Definition of Royal Sign Manual)—see section 4 (Status of
particular provisions). Also see attachment 1 for the text of the Constitution Act
1867, sections 11A and IIB and section 53 which provides that a Bill that
expressly or impliedly in any way affects sections 11A and IIB of that Act must
not be presented to the Governor for assent without the approval of a majority of
electors at a referendum.
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(2) Abolition of or alteration in the office of Governor may not be
effected by an Act ofthe Parliament except under the Constitution Act 1867,
section 53.17

(3) In this Act and in every other Act, a reference to the Govemor is
taken—

(a) tobe areference to the person appointed for the time being by the
Sovereign by commission under the Sovereign’s Royal Sign
Manual to the office of Govemor of the State of Queensland; and

(b) to include any other person appointed by dormant or other
commission under the Royal Sign Manual to administer the
Government of the State of Queensland.

(4) In this section—

“Royal Sign Manual” means the signature or royal hand of the Sovereign.

Publication of commission, declaration of allegiance etc. (COGA s 5)

31.(1) Before undertaking any duties as Govemor, a person appointed as
Govemor must, in the presence of the Chief Justice, or the next seniorjudge
of the State who is able to act, (the “judicial officer”) and of at least
2 members of the Executive Council—

(a) cause the commission appointing the person as Govemor to be
read and published at the seat of government of the State; and

(b) make the oath or affirmation of allegiance and the oath or
affirmation of office in schedule 1, subject to and in accordance
with the law and practice of the State. [COGA s 5(1)]

(2) Thejudicial officer must administer the oaths or affirmations. [COGA
s 5(2)1

~1 - Constitution Act 1867, section 53 (Certain measures to be supported by
referendum)
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Termination of appointment as Governor (COGA s 3(2)(b) + EARC
reprint s 19)

32.(1) The appointment of a person as Govemor may be terminated only
by instrument signed by the Sovereign.[COGA s 3(2)(b) + EARC reprint
s 19(1)]

(2) The instrument takes effect on its publication in the gazette or at a later
time stated in the instrument. [COGA s 3(2)(b) + EARC reprint s 19(2)]

General power of Governor (COGA s 4(1) + EARC reprint s 20)

33. The Govemor is authorised and required to do all things that belong
to the Govemor’s office under any law.[COGA s 4(1) + EARC reprint
s 20]

Power of Governor—Mi inisters (CA s 14 + EARC reprint s 26)

34. Ministers hold office at the pleasure of the Govemor who in the
exercise of the Govemor’s power to appoint and dismiss the Ministers is
not subject to direction by any person and is not limited as to the
Govemor’s sources of advice.

Power of Governor—removal or suspension of officer (COGA s 8(a))

35.(1) This section applies without prejudice to the operation of another
Act.[COGA s 8(a)]

(2) To the extent that it is within the Govemor’s power and if the
Govemor considers there is sufficient reason, the Govemor may remove or
suspend from office a person holding an office or place under an
appointment made in the name or under the authority of the
Sovereign.[COGA s 8(a)]

Power of Governor—relief for offender (COGA s 8(b))

36.(1) This section applies without prejudice to the operation of another
Act.[COGAs8(b)]
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(2) If an offender may be tried in the State for an offence (not being an
offence against a Commonwealth law), the Governor may grant the
offender, in the name and on behalf of the Sovereign—

(a) apardon, acommutation of sentence or a reprieve of execution of
sentence for a period the Govemor considers appropriate; or

(b) aremission of a fine, penalty, forfeiture or other consequence of
conviction of the offender. [COGA s 8(b)]

(3) The grant may be unconditional or subject to lawful

conditions.[COGA s 8(b)]

Power of Governor—public seal (COGA s 4(2))

37. The Governor may keep and use the Public Seal of theState for
sealing all public instruments made and passed intheSovereign’s
name.[COGA s 4(2)]

Power of Governor—appointment of Lieutenant-Governor (-part
COGA s 10(1))

38. The Govemor may by an instmment under the Public Seal of the
State appoint a Lieutenant-Govemor.[~part COGA s 10(1)]

Statutory powers when Sovereign personally in State (RPA s 2)

39.(1) When the Sovereign is personally present in the State, any power
under an Act exercisable by the Govemor may be exercised by the
Sovereign. [RPA 2(1)]

(2) The Govemor has the same powers in relation to an act done, or an
instrument made, by the Sovereign under this section as the Govemor has
in relation to an act done, or an instmment made, by the Governor himself
or herself. [RPA 2(2)]

(3) This section does not affect or prevent the exercise of any power
under an Act by the Govemor. [RPA 2(3)]

(4) In this section, references to the Governor or to the Sovereign include
references to the Govemor, or to the Sovereign, acting by and with the
advice of the Executive Council. [RPA 2(4)]

~N N W N =

10

11
12
13

14
15

16
17

18

19
20
21

22
23
24
25

26
27

28
29
30



s 40 23 s 41

Constitution of Queensland

Delegation by Governor to Deputy Governor (-COGA 10(1) + (4))

40.(1) The Governor may delegate the Govemor’s powers to the person
mentioned in subsection (2) only during—

(a) any period, or all periods, the Governor is temporarily absent for
a short period from the State or from the seat of government but
not from the State, except when administering the Government of
the Commonwealth; or

(b) any period, or all periods, the Governor is ill if there are
reasonable grounds for believing the illness will be of short
duration. [COGA s 10(1)]

(2) The person to whom the Govemor’s powers may be delegated is—
(a) the Lieutenant-Govemor; or

(b) if there is no Lieutenant-Govemor in theState and able toact—
the Chief Justice; or

(c) ifthere is no Chief Justice in the State and able to act—the next
most senior judge of the State who is in the State and able to
act.[-COGA s 10(1) + (4)]

(3) The delegation must be by an instmment under the Public Seal of the
State and specify the power given to the delegate.[COGA s 10(1)]

(4) A person exercises the Govemor’s powersunder adelegation as
Deputy Govemor.

Administration of Government by Acting Governor (-COGA s 9)

41.(1) The person mentioned in subsection (2) must administer the
govemment of the State during—

(a) any vacancy, or all vacancies, in the office of Govemor; or

(b) any period the Govemor assumes the administration of the
Govemment of the Commonwealth; or
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(c) any period, or all periods, when the Govemor is absent from
duty, or can not, for another reason, perform the functions of the
office unless a Deputy Govemor is exercising the Governor’s
powers under section 40.18[~COGA s 9(1)]

(2) The person who must administer the govemment of the Stateis—
(a) the Lieutenant-Govemor; or

(b) if there is no Lieutenant-Govemor in the State andable toact—
the Chief Justice; or

(c) if there is no ChiefJustice in the State and able to act—the next
most senior judge of the State who is in the State and able to
act.[~COGAs9(i)]

(3) A person administering the govemment of the State under this section
has all the functions and powers of the Govemor and performs the
functions and exercises the powers as Acting Govemor.

(4) Before, or as soon as is reasonably practicable after, assuming the
administration of the State, the person must take the oaths or affirmations
directed by section 3D9 to be taken by the Govemor in the way stated in
section 31.[COGAs 9(1)]

(5) The person must not continueto administer the govemment of the
State after—

(a) the Governor, by proclamation; or

(b) some other person holding an office prior in title to administer the
govemment of the State under subsections (1) and (2), by gazette
notice on the advice of and signed by the Premier;

has given notice that the Govemor or other person has assumed or resumed
or is about to assume or resume, the administration of govemment of the

State.[COGAs9(4)]

Section 40 (Delegation by Governor to Deputy Governor)

*)  Section 31 (Publication of commission, declaration of allegiance etc.)
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PART 3—MINISTERS OF THE STATE

Appointment of Ministers of the State (-part OPA s 3(1) + -EARC
reprint s 25 + OPA s 8A)

42.(1) The Govemor may appoint a person to be a Minister of the
State 20[-part OPA s 3(1) + EARC reprint s 25 (I)]

(2) To remove any doubt, it is declared that the Attorney-General is a
Minister.[OPA s 8A]

(3) The maximum number of Ministers at any time is 18.[part OPA
s 3(1) + EARC reprint s 25(3)]

(4) A Minister must, before entering on the duties of the Minister’s
office, make an oath or affirmation of office in schedule 1.21

(5) The oath or affirmation must be made before the Governor or a
person authorised by the Govemor to administer the oath or affirmation.

Minister may act for another Minister (-OPA s 8)

43.(1) The Governor or Premier may, in writing, appoint a Minister to
perform all or any of the functions, and exercise all or any of the powers, of
another Minister.[OPA s 8(1) + part of's 8(2)]

(2) However, an appointment by the Premier may not be for a period of
more than 14 days.[part of OPA s 8(2)]

Acting Ministers (-OPA s 3(3) + (4))

44.(1) The Govemor may appoint a member of the Legislative Assembly
to act as a Minister—

(a) for any period the office of Minister is vacant; or

20 This was previously a reference to ‘officers of the Crown liable to retire from
office on political grounds’.

21 Schedule 1 (Oaths and affirmations)
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(b) for any period, or all periods, when the Minister is absent from
duty, or is, for another reason, unable to perform the duties of the
office.[~OPAs3(3)]

(2) The member may be appointed to perform all or part of a Minister’s
functions and exercise all or any of a Minister’s powers.[OPA s 3(3)]

(3) If a member acts as a Minister for a continuous period of 30 days or
more, then, in addition to the salary payable to the member as a member of
the Legislative Assembly, the member must be paid additional salary at the
rate applicable to the office of Minister.22[GPA s 3(4)]

Administrative arrangements (-AIA s 33(14) + - EARC reprint
$s25(2))

45. The Govemor in Council may make administrative arrangements—

(a) distributing the public business, or any of that business, among
the several departments of government or any of those
departments; or

(b) showing—

(i) the offices or any of the offices placed under the control of
each Minister respectively, or of any Minister; or

(i1)) the Acts, or any of the Acts administered by, each Minister
respectively, or by any Minister.[~AIA s 33(14) + ~ EARC
reprint s 25(2)]

Sick leave (OPA s 3(2))

46. The Governor may, by proclamation, give a Minister who is ill leave
of absence with pay for a period of not more than 6 months.

22 See the Parliamentary Members 'Salaries Act 1988.
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PART 4—EXECUTIVE COUNCIL

Executive Council (part of COGA s 6 + EARC reprint s 22)

47.(1) There must be an Executive Council for the State.[COGA s 6 +
EARC reprint s 22( 1)]

(2) Executive Council consists of the persons appointed as members of
the Executive Council by the Govemor under the Public Seal of the
State. [EARC reprint s 22(2)].

(3) A member of the Executive Council must, before entering on the
duties of the member’s office, make an oath or affirmation of office and of
secrecy in schedule 1.23

(4) The oath or affirmation must be made before the Govemor or a
person authorised by the Govemor to administer the oath or affirmation.

Duration of appointment as members of Executive Council (part of
COGA s 6)

48. The appointment of a person as a member of Executive Council ends
only on the happening of either of the following—

(a) the person’s resignation as a member of Executive Council;

(b) the person’s removal from Executive Council by the Govemor.

Meetings of Executive Council (COGA s 7+ EARC reprint s 24)

49.(1) The Governor must preside over a meeting of Executive
Council.[COGA s 7(1) + EARC reprint s 24(1)]

(2) However, if for good reason, the Govemor can not preside, Executive
Council must be presided over by—

(a) ifthe Govemor has appointed a member of Executive Council to
preside—the member; or

23 Schedule 1 (Oaths and affirmations)
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(b) if the Govemor does not appoint a person topreside—the
member who is taken to be the most senior member
present.[COGA s 7(1) + EARC reprint s 24(2)]

(3) Executive Council must not deal with any businessat a meeting
unless—

(a) it has been properly summoned to meet by the Govemor; and

(b) atleast 2 members, other than any presiding member, are present
for the entire meeting.[COGA s 7(2) + EARC reprint s 24(3)]

PART 5—POWERS OF THE STATE

Division I— General

Powers of the State (AIA s 47A + 47B)

50.(1) The Executive Govemment of the State of Queensland (the
“State”) has all the powers, and the legal capacity, of an individual.[AIA s
47A +s47B(1)]

(2) The State may exercise its powers—

(a) inside and outside Queensland; and

(b) inside and outside Australia.]AIA s 47B(2)]
(3) This part does not limit the State’s powers.

Example—

This part does not affect any power a Minister has apart from this part to bind the

State by contract.[AIA S47B(3)]
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Division 2— Commercial activities

Definitions for div 2 (AIA s 47C)
51. In this division—
‘“commercial activities” includes—

(a) commercia] activities that are not within the ordinary functions of
the State; and

(b) commercial activities of a competitive nature; and
(c) activities declared under regulation to be commercial activities;

but does not include activities declared by regulation not to be
commercial activities.

“State” includes—
(a) a department of govemment of the State; and

(b) apart ofadepartment of govemment of the State.[AIA s47C(5)]

Commercia! activities by State (AIA s 47C)
52.(1) The State may carry out commercial activities.[AIA s 47C(1)]

(2) This section is sufficient statutory authority for the Stale to carry out a
commercial activity.[AIA s47C(2)]

(3) Commercial activities may be carried out—
(a) without further statutory authority; and

b) without prior appropriation from the public accounts for the
p pprop p
purpose.[AIA s 47C(3)]

(4) Commercial activities may be carried out—
(a) inside and outside Queensland; and

(b) inside and outside Australia.[AIA s 47C(4)]
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Commercial activities by Minister (AIA s 47D)

53. A Minister may carry out commercial activities for the State.[AIA
s47D]

Delegation by Minister (AIA s 47E)

54.(1) A Minister may delegate the State’s powers to an appropriately
qualified officer of the State. [AIA s 47E(1)]

(2) An officer of the State may subdelegate delegated powers to another
appropriately qualified officer ofthe State.[AIA s 47E(2)]

(3) In this section—

“appropriately qualified” includes having the qualifications, experience or
standing appropriate to exercise the power.

Example ofstanding—
A person’s level of employment in the entity in which the person is employed.
“officer of the State” means—

(a) achiefexecutive, or employee, of a public sector unit; or

(b) an officer of the public service.[AIA s 47E(3)]

Regulation-making power (AIA s 47F)

55. The Govemor in Council may make regulations under this part.

CHAPTER 4—COURTS

Supreme Court and District Court (SCQA 1991 s 7+ DCA 1967 s 4 +
EARC reprint s 32)

56. There must be a Supreme Court of Queensland and aDistrict
Court. [SCQA 1991 s 7+ DCA 1967 s4 + EARC reprint s 32]
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Supreme Court’s superior jurisdiction (SCQA 1991 s 8 + EARC
reprint s 33)

57.(1) The Supreme Court has ail jurisdiction necessary for the
administration of Justice in Queensland.[SCQA 1991 s 8 (1)+ EARC
reprint s 33(1)]

(2) Without limiting subsection (1), the court—

(a) is the superior court of record in Queensland and the supreme
court of general jurisdiction in and for the State; and

(b) has, subject to the Commonwealth Constitution, unlimited
jurisdiction at law, in equity and otherwise.[SCQA 1991 s 8(2) +
EARC reprint s 33(2)]

Appointment of judges (SCQA 1991 s 12+ DCA s 9)

58. The Governor in Council may, by commission, appoint a barrister or
solicitor of the Supreme Court of at least 5 years standing to be ajudge of
the Supreme Court or District Court.[SCQA 1991 s 12+ DCA s 9]

Length of judge’s appointment (CA s 15 + SCQA 1991 s 23 + SCA
1995 s 195(1) + DCA s 14(1) + (2) + EARC reprint s 35)

59.(1) A judge holds office indefinitely during good behaviour.[CA s 15
+ SCA 1995 s 195(1) + EARC reprints 35(1)]

(2) However, a judge must retire at 70 years.[SCQA 1991 s 23(1)+
DCA s 14(1) + EARC reprint s 35(2)]

(3) Despite subsection (2), a judge who, before reaching 70 years, starts
the hearing of a proceeding remains ajudge for the purposes of finishing the
proceeding.[SCQA 1991 s 23(2) + DCA s 14(2)]

(4) A judge’s appointment is unaffected by the end of the Sovereign’s
reign.[CA s 15+ SCA 1995 s 195(1) + EARC reprint s 35(3)]

(5) In this section—

“judge” means a Supreme Court judge or a District Courtjudge.
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Removal of judge for misbehaviour or incapacity (CA s 16 + SCA
1995 s 195(2) + DCA s 15 + EARC reprint s 36 with PCEAR pars 47,
52,58,60,67 and 69)

60.(1) A Supreme Courtjudge or a District Courtjudge may be removed
from office only by the Sovereign on the address of the Legislative
Assembly for proved misbehaviour or proved incapacity.[CA s 16 + SCA
1995 s 195(2) + DCA s 15 + EARC reprint s 36(1) with PCEAR par 47]

(2) The address may only be made after a tribunal has found that, on the
balance of probabilities, the person to be removed has misbehaved, or is
incapable of performing the duties of office, and the person’s removal is
justified.[EARC reprint s 36(2) + PCEAR pars 58 + 60]

(3) The tribunal is to consist of at least 3 persons.[part PCEAR par 69]
(4) A tribunal member must—

(a) be a formerjudge or former justice of a State or Federal superior
court in Australia; and

(b) not be a former judge of the court of which the person who may
be removed is ajudge, [part -PCEAR par 69]

(5) The tribunal members are to be appointed by resolution of the
Legislative Assembly.[PCEAR par 67]

(6) The tribunal has the functions, powers, protection and immunity
given by an Act.24[partly PCEAR par 52]

Judge’s salary (CA's 17 + SCA 19955 196 + EARC reprint s 37(1)
with PCEAR par 79)

61.(1) A judge must be paid a salary at the rate applicable to the judge’s
office.[CA s 17 + SCA 1995 s 196]

(2) This Act authorises payment of the amount for judges’ salaries from
the consolidated fund.

24 The Legal, Constitutional and Administrative Review Committee agrees with the
Parliamentary Committee for Electoral and Administrative Review’s Report on
Consolidation and Review ofthe Queensland Constitution (1994), para 52, that the
functions and powers of the tribunal can be specified in another Act such as the
Parliamentary (Judges) Commission o fInquiry Act 1988.
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(3) The amount of a judge’s salary may not be decreased.[CA s 17 +
SCA 1995 s 196 + EARC reprint s 37(1)]

(4) In this section—

“judge” means a Supreme Courtjudge or a District Courtjudge.

Protection if judicial office abolished (new)

62.(1) This section applies if a judicial office held by a Supreme Court
judge or a District Courtjudge is abolished either directly or by abolition of
a court or part of a court.

(2) The judge is entitled at least, without loss of salary, to be appointed to,
and to hold, anotherjudicial office of equivalent or higher status in the same
court in which the judge held the abolished judicial office or in another
court, unless the judge already holds that type ofjudicial office.

(3) The right mentioned in subsection (2)—

(a) continues for the period during which the judge would have been
entitled to hold the abolished judicial office, subject to removal
under section 60; and

(b) lapses if the judge fails to take up an appointment to the other
judicial office or resigns from it.

CHAPTER 5—REVENUE

Consolidated fund (CA s 34)

63. All taxes, imposts, rates and duties and other revenues of the State are
to form one consolidated fund to be appropriated for the public service of
the State in the way, and subject to the charges, specified by this Act.[CA s
34]
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Requirement to pay tax etc. (Bill Rts art 4)

64. A requirement to pay a tax, impost, rate or duty of the State must be
authorised by Act.[Article 4 of the Bill of Rights (Imp)]

Payment from consolidated fund (CA s 39(1))

65.(1) The payment of an amount from the consolidated fund must be
authorised by Act.[CA s 39(1)]

(2) Further, the Act authorising the payment must specify the purpose for
which the payment is made.[CA s 39(1)]

(3) This section does not apply in relation to the costs, charges and
expenses relating to the collection and management of the fund.[CA
s39(1)]

Charges on consolidated fund (CA s 35 + 39(1) + EARC reprint s 41)

66.(1) The consolidated fund is permanently charged with all the costs,
charges and expenses relating to the collection and management of the
fund.[CA s 35 + EARC reprint s 41(1)]

(2) The costs, charges and expenses are the first charge on the
consolidated fund.[CA s 39(1) + EARC reprint s 41(2)]

(3) However, the costs, charges and expenses may be reviewed and
audited under an Act.JCA s 35 + EARC reprint s 41(3)]

Governor’s recommendation required for appropriation (CA s 18 +
EARC reprint s 42)

67.(1) The Legislative Assembly must not originate orpass a vote,
resolution or Bill for the appropriation of—

(a) an amount from the consolidated fund; or
(b) an amount required to be paid to the consolidated fund;

that has not first been recommended by a message of the Govemor.[CA
s 18 + EARC reprint s 42(1)]
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(2) The message must be given to the Legislative Assembly during the
session in which the vote, resolution or Bill will be passed.[CA s 18 +

EARC reprint s 42(2)]

CHAPTER 6—LANDS

Lands (CA ss 30 + 40 + EARC reprint s 9)

68.(1) Parliament may make laws for regulating the sale, letting, disposal
and occupation of the waste lands of the Crown in Queensland.

(2) The entire management and control of the waste lands of the Crown
in Queensland and also the appropriation ofthe gross proceeds of the sales
of the lands and all other proceeds and revenues of the lands from any
source including all royalties mines and minerals vest in the Parliament.

CHAPTER 7—LOCAL GOVERNMENT

PART 1—LOCAL GOVERNMENT SYSTEM

System oflocal government (part of CA s 54(1) + EARC reprint s 43)

69.(1) There must be and continue to be a system of local government in
Queensland.[CA s 54(1) + EARC reprint s 43(1)]

(2) The system consists of a number of local governments. [CA s 54(1) +
EARC reprint s 43(2)]

Requirements for a local government (CA s 54 + EARC reprint s 44)

70.(1) A local govemment is an elected body that is charged with the
good mle and local govemment of a part of Queensland allocated to the
body.[CA s 54(i) + EARC reprint s 44( 1)]
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(2) Other legislation (whenever made) decides the way in which a local
govemment is constituted and the nature and extent of its functions and
powers.[CA s 54(2) + EARC reprint s 44(2) + (4)]

(3) Despite subsection (1), if a local government is dissolved or is unable
to be properly elected, other legislation (whenever made) may provide for
all or any of the local government’s functions to be performed and all or any
of the local government’s powers to be exercised by 1 or more appointed
bodies or persons until the local govemment has been properly elected. [CA
s 54(3) + (4)]

(4) In subsection (3)—

“local government” includes a joint local government and a person or
persons appointed to perform the functions and exercise the powers of
the local govemment as an administrator.

PART 2—PROCEDURE RESTRICTING
DISSOLUTION OF LOCAL GOVERNMENT AND
INTERIM ARRANGEMENT

Dissolution of local government must be tabled (part of CA s 55(2) +
EARC reprint s 46(1))

71. A copy of an instrument purporting to dissolve a localgovemment
must be tabled in the Legislative Assembly within 14 sitting days after the
instrument is made.[CA s 55(2) + EARC reprint s 46(1)]

Suspension until dissolution ratified (CA s 55(2) + (5) + EARC
reprint s 47)

72.(1) From the time an instmment purporting to dissolve a local
govemment is made until it is ratified under section 73 or its effect ends
under section 74, it has the effect only of suspending the local government’s
councillors from office. [CA s 55(2) + EARC reprint s 47]
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(2) During the suspension, 1 or more bodies or persons appointed by law
to perform the functions and exercise the powers of the local govemment
because of its purported dissolution may be taken to be the local
govemment and to perform its functions and exercise its powers.[CA
s 55(5)]

Ratification of dissolution (CA s 55(2) + (3) + EARC reprint s 48)

73.(1) The Legislative Assembly may, on the motion of the Minister
responsible for local government, ratify the dissolution of a local
govemment within 14 sitting days after a copy of the instmment purporting
to dissolve the local government is tabled.[CA s 55(2) + EARC reprint
s48(1)]

(2) If the Legislative Assembly ratifies the dissolution, the local
govemment is dissolved in accordance with the instmment from the time of
ratification.[CA s 55(3) + EARC reprint s 48(2)]

No tabling or ratification of dissolution (CA s 55(4) + EARC reprint
s49)

74.(1) This section applies if—

(a) a copy of the instrument purporting to dissolve the local
govemment is not tabled under section 71;25 or

(b) the Legislative Assembly refuses to ratify a dissolution of a local
govemment moved by the Minister responsible for local

govemment; or

(c) at the end of 14 sitting days after a copy of the instmment
purporting to dissolve the local govemment is tabled—

(1) the Minister has not moved that the dissolution be ratified; or

(i1)) the Legislative Assembly has not ratified the dissolution,
even though the Minister has moved that it be ratified. [CA
s 55(4) + EARC reprint s 49(1) other than (b)(i)]

25 Section 71 (Dissolution of local government must be tabled)
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(2) The effect of the instrument purporting to dissolve the local
government ends.[CA s 55(4) + EARC reprint s 49(2)]

(3) The suspension from office of the local government’s councillors
ends and they aie reinstated in their respective offices.[CA s 55(4)(c) +
EARC reprint s 49(3) + (4)]

(4) The appointment of a body or person appointed to perform the
functions and exercise the powers of the local govemment because of its
purported dissolution ends.[CA s 55(4)(d) + EARC reprint s 49(5)]

PART 3—SPECIAL PROCEDURES FOR CERTAIN
LOCAL GOVERNMENT BILLS

Procedure for Bill affecting a local government (CA s 56(1) + EARC
reprint s 50)

75.(1) This section applies for a Bill for an Act that would—

(a) be administered by the Minister responsible for local govemment;
and

(b) affect local governments generally or any of them.[CA s 56(1) +
EARC reprint s 50(1)]

?2) The member of the Legislative Assembly who is to be in charge of

the passage of the Bill in the Legislative Assembly must, if the member
considers it practicable, arrange for a summary of the Bill to be given to a
body representing local governments in the State a reasonable time before
the Bill is introduced in the Legislative Assembly.[CA s 56(1) + EARC
reprint s 50(2) + (3)]

Procedure for Bill ending system of local government (CA s 56(2)-(6)
+ EARC reprints 51-53)

76.(1) This section applies for a Bill for an Act ending the system oflocal
govemment in Queensland.[CA s 56(2) + EARC reprint s 51(1)]
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(2) The Bill may be presented for assent only if a proposal that the
system of local govemment should end has been approved by a majority
vote of the electors voting on the proposal.[CA s 56(2) + EARC reprint
s51(2)+ (5)]

(3) The Bill has no effect as an Act if assented to after presentation in
contravention of subsection (2).[CA s 56(3) + EARC reprint s 52]

(4) The vote about the proposal must be taken on a day prescribed under
aregulation that is more than 1 month but less than 6 months before the Bill
is introduced in the Legislative Assembly.[CA s 56(2) + EARC reprint
s51(3)]

(5) The vote must be taken in the way prescribed by an Act.[CA s 56(4)
+ EARC reprints 51(4)1

(6) An elector may bring a proceeding in the Supreme Court for a
declaration, injunction or other remedy to enforce this section either before
or after the Bill is presented for assent.[CA s 56(5) + EARC reprint s 53(1)
+ (2)1

(7) In this section—

“elector” means a person entitled to vote at a general election of members
ofthe Legislative Assembly.[CA s 56(6) + EARC reprint s 51(6)]

CHAPTER 8—MISCELLANEOUS

Issue of compliance not justiciable (COGA s 11)

77. Without affecting the justiciability of any other issue under this Act, it
is declared that the issue of compliance with section 31,40, 41,47 or 4926 is
notjusticiable in any court. [COGA s 11]

26 Section 31 (Publication of commission, declaration of allegiance etc.),
40 (Delegation by Governor to Deputy Governor), 41 (Administration of
Government by Acting Governor), 47 (Executive Council) or 49 (Meetings of
Executive Council)
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CHAPTER 9—TRANSITIONAL PROVISIONS

Continuation of Legislative Assembly and its membership (EARC Bill
cl 51)

78.(1) The Legislative Assembly as constituted immediately before the
commencement of this section, is continued in existence under this Act.

(2) A person who, immediately before the commencement of
section 21,27 is a member of the Legislative Assembly—

(a) 1is taken to be a member of the Legislative Assembly under this
Act; and

(b) is taken to have made the oath or affirmation of allegiance for the
purpose of section 21.[EARC Bill cl 51]

Continuation of appointment of Governor (EARC Bill cl 47)

79. The appointment as Governor ofthe person who, immediately before

the commencement of section 29,28 was the Governor is not affected by the

section’s commencement.[EARC Bill cl 47]

Continuation of appointment as Minister of State (EARC Bill cl 49)

80. A person who, immediately before the commencement of
section 42,29 was an Officer of the Crown declared under the Officials in
Parliament Act 1896 to be capable of being elected as a member of the
Legislative Assembly and of sitting and voting in the Legislative Assembly
at the same time is taken to have been appointed as a Minister of the State
under this Act.[EARC Bill cl 49]

27 Section21 (No member to sit or vote without first taking oath)
28 Section29 (Governor)

29  Section42 (Appointment of Ministers of the State)

O 00 A9 Wb W

—_ =
—_ o

12

13
14
15



s81 41 s85

Constitution of Queensland

Continuation of appointment as Parliamentary Secretary (new)

81. A person who, immediately before the commencement of
section 23,30 was a member of the Legislative Assembly appointed as a
Parliamentary Secretary is taken to have been appointed as a Parliamentary
Secretary under this Act.

Continuation of administrative arrangements (~EARC Bill cl 50)

82. The administrativearrangements as in force immediately before the
commencement of section 4531 are not affected by the section’s
commencement. [~EARC Bill ¢l 50]

Continuation of membership of Executive Council (EARC Bill cl 48)

83. A person who, immediately before the commencement of
section 47,32 was a member of Executive Council under the Constitution
(Office of Governor) Act 1987 is taken to be a member of Executive
Council under this Act.[EARC Bill cl 48]

Continuation of Supreme Court (new)

84. The Supreme Court as formerly established as the superior court of
record in Queensland is continued in existence.

Continuation of District Court (new)

85. The District Court as formerly established is continued in existence.

30 Section 23 (Appointment of Parliamentary Secretaries)
31 Section 45 (Administrative arrangements)

32  Section 47 (Executive Council)
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Continuation of appointment ofjudges (new)

86. The appointment as a Supreme Courtjudge or District Courtjudge of
a person who, immediately before the commencement of section ss,33 was
a Supreme Court judge or District Court judge is not affected by the
section’s commencement.

Continuation of consolidated fund (EARC Bill cl 52)

87. The consolidated fund in existence immediately before the
commencement of section 6334 is taken to be the consolidated fund.[EARC
Bill cl 52]

CHAPTER 10— CONSEQUENTIAL
AMENDMENTS AND REPEALS

Amendments (EARC Bill cl 53)

88. An Act mentioned in schedule 235 is amended as set out in the
schedule.[EARC bill cl 53]

Repeals etc. (EARC Bill cl 56)

89.(1) The laws mentioned inschedule 336 arerepealed.[EARC Bill
clse(l)]

(2) The Imperial laws mentioned inschedule 437 have no force in
Queensland. [EARC Bill cl 56(2)]

33 Section 58 (Appointment ofjudges)
34 Section 63 (Consolidated fund)

35 Schedule 2 (General amendments)
36 Schedule 3 (Repealed laws)

37 Schedule 4 (Imperial laws no longer in force)
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SCHEDULE 1

OATHS AND AFFIRMATIONS

sections 21, 31, 42 and 47/8

Oath or afUrmation of allegiance

'l,..{name).., do sincerely promise and swear jor, for an affirmation—do
solemnly and sincerely affirm and declare) that I will be faithful and bear
true Allegiance to Her {or His) M a je sty .of Sovereign)., as lawful
Sovereign of the United Kingdom, Australia and Her {or His) other realms
and territories and to Her {or His) heirs and successors, according to law.

So help me God! (or omittedfor an affirmation).’.

Oath or affirmation of office—Governor

'I,..{name).., do swear (or, for an affirmation—do solemnly and
sincerely affirm and declare) that I will well and truly serve Her {or His)
M aje sty .ofSovereign)., in the office of Governor of Queensland and
its Dependencies, in the Commonwealth of Australia, and will duly carry
out the office according to the best of my ability, skill and knowledge and
that I will, in all things associated with the office, duly and impartially
administer justice in Queensland.

So help me God! {or omittedfor an affirmation).’.

38 Sections 21 (No member to sit or vote without first taking oath), 31 (Publication
of commission, declaration of allegiance etc.), 42 (Appointment of Ministers of
the State) and 47 (Executive Council)

IS

O 0o I O\ W

1

12
13
14
15
16
17
18

19



44

Constitution of Queensland

SCHEDULE 1 (continued)

Oath or affirmation of office—Premier or other Minister of the State

,..{name).., do swear {or, for an affirmation—do solemnly and
sincerely affirm and declare) that I will, according to the best of my ability,
skill and knowledge, well and faithfully carry out the office and trust of
Premier {or Minister for {name ofportfolio)) of the State of Queensland in
the Commonwealth of Australia, and that I will in all things honestly,
zealously, and impartially discharge and exercise the duties, powers and
authorities belonging to me in the office.

So help me God! (or omittedfor an affirmation).’.

Oath or affirmation of office and of secrecy—Member of Executive
Council

'l,..{name).., do swear {or, for an affirmation—do solemnly and
sincerely affirm and declare) that I will, to the best of my ability, skill and
knowledge, faithfully advise and assist the Governor or other officer
exercising a function or power of the Governor as Deputy Governor or
Acting Governor, in all matters that are brought under my consideration as a
Member of the Executive Council of Queensland.

And I do swear (or, for an affirmation—do solemnly and sincerely
affirm and declare) that, except as may be required by law, I will not divulge
any information (including the contents of any document) of which I
become aware by reason of my membership of the Executive Council of
Queensland.

So help me God! (or omittedfor an affirmation).’.
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Constitution ofQueensland

SCHEDULE 2

GENERAL AMENDMENTS

section 88

ACTS INTERPRETATION ACT 1954

1. Section 33(I)(a), ‘Crown’—

omit, insert—

‘State’.

2. Section 33(14)—

omit.

3. Section 36, definition “Constitution of Queensland”—

omit, insert—

¢ “Constitution of Queensland” means the following—

(a)
(b)
(c)
(d)

Constitution of Queensland Act 1999,
Constitution Act 1867;
Constitution Act Amendment Act 1890,

Constitution Act Amendment Act 1934.°.

4. Section 36, definition “Governor” paragraph (a)—

omit, insert—

‘(a) for Queensland—has the meaning given by the Constitution of

Queensland Act 1999; or’.
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5.

1.

2.

3.

4.
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Constitution of Queensland

SCHEDULE 2 (continued)

Part 12—
omit.
CONSTITUTION ACT 1867
Preamble—
omit.
Section 1A, ‘1862:-

omit, insert—

~1867.39.

Sections 3 to 10—
omit.
Heading before section 12 to section 52—
omit.
There are restatements of sections 1, 2, 2A, 11A and IIB of this Act in the

Constitution of Queensland Act 1999. The 1999 provisions are not intended to
affect in any way the meaning or effect of those provisions of this Act—see the
Constitution of Queensland Act 1999, section 4(1) (Status of particular
provisions).

For the restatement of section 1, see the Constitution of Queensland Act 1999,
section 6 (Legislative Assembly).

For the restatement of section 2, see the Constitution of Queensland Act 1999,
section 7 (Law-making power).

For the restatement of section 2A, see the Constitution of Queensland Act 1999,
section 8 (The Parliament).

For the restatement of sections 11A and IIB, see the Constitution of Queensland
Act 1999, section 30 (Office of Governor).
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Constitution of Queensland

SCHEDULE 2 (continued)

5. Heading before section 54 to section 60—

omit.

CONSTITUTION ACT AMENDMENT ACT 1890

1. Section 2, ‘hereafter to be summoned and chosen shall>—
omit, insert—

‘s to’.

2. Section 2, ‘the same’—
omit, insert—

qt’.

3. Section 2, ¢; subject nevertheless to be sooner dissolved’—
omit, insert—

unless it is dissolved earlier’.

CONSTITUTION ACT AMENDMENT ACT 1934

1. Preamble—

omit.

2. Sections 1 and 2—
omit, insert—
‘Short title

‘1. This Act may be cited as the Constitution Act Amendment Act 1934.
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Constitution of Queensland

SCHEDULE 2 (continued)

‘Act to be read as part of the Constitution of Queensland

2. This Act is to be read and construed with, and as an amendment of,
the Constitution of Queensland.’.

DISTRICT COURT ACT 1967

1. Sections 4, 9,14 and 15—

omit.

ELECTORAL ACT 1992

1. Section 83(1)—

omit.

2. Section 83(2), ‘is a disqualified person if——
omit, insert—

‘is disqualified from standing for election as a member of the Legislative
Assembly if—

SUPREME COURT ACT 1995

1. Part 9, division

omit.
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Constitution ofQueensland

SCHEDULE 2 (continued)

SUPREME COURT OF QUEENSLAND ACT 1991

1. Part 2, division 1 (heading)—
omit, insert—

'Division 1- Jurisdiction and composition'.

2. Sections 8, 9,12 and 23—

omit.

3. Section 44(a)—
omit, insert—

‘(a) the Constitution of Queensland Act 1999, section 61;40 and’.

"0 The Constitution of Queensland Act 1999, section 61 (Judge’s salary)
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Constitution of Queensland

SCHEDULE 3

REPEALED LAWS

section 89(1)

Legislative Assembly Act 1867

Proclamation declaring transfer of certain islands dated 22 August 1872 and
published in the gazette on 24 August 1872 at page 1325

Officials in Parliament Act 1896™
Constitution Act Amendment Act 1922
Royal Powers Act 1953

Australia Acts (Request) Act 1985

Proclamation of Letters Patent for Govemor dated 6 March 1986and
published in the gazette on 8 March 1986 at pages 903-6

Constitution (Office of Govemor) Act 1987

It is proposed that the provisions of this Act will be dealt with by this Act and the
Parliament of Queensland Bill.

A2 It is also proposed that the Parliament of Queensland Bill will repeal the
Constitution Act Amendment Act 1896.
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Constitution of Queensland

SCHEDULE 4

IMPERIAL LAWS NO LONGER IN FORCE

section 89{2)

Australian Constitutions Act 1850
(Amending Act)

New South Wales Constitution Act J855
(Amending Acts)

Order in Council dated 6June 1859 mentioned in the preamble to the
Constitution Act 1867

Australian Constitutions Act 1862
(Amending Acts)

Colonial Letters Patent Act 1863
(Amending Acts)
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Constitution ofQueensland

ATTACHMENT 1

section 4

CONSTITUTION ACT 1867, SECTIONS 1, 2, 2A, 11A,
IIB AND 53

The Constitution Act 1867—

Legislative Assembly

1. There shall be within the said Colony of Queensland a Legislative
Assembly.

Legislative Assembly constituted

2. Within the said Colony of Queensland Her Majesty shall have power
by and with the advice and consent of the said Assembly to make laws for
the peace welfare and good government of the colony in all cases
whatsoever.

The Parliament

2A.(1) The Parliament of Queensland consists of the Queen and the
Legislative Assembly referred to in sections 1and 2.

(2) Every Bill, after its passage through the Legislative Assembly, shall
be presented to the Govemor for assent by or in the name of the Queen and
shall be ofno effect unless it has been duly assented to by or in the name of
the Queen.
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Constitution of Queensland

ATTACHMENT 1 (continued)

Office of Governor

ITA .(I) The Queen’s representative in Queensland is the Govemor who
shall hold office during Her Majesty’s pleasure.

(2) Abolition of or alteration in the office of Govemor shall not be
effected by an Act of the Parliament except in accordance with section 53.

(3) In this Act and in every other Act areference to the Governor shall be
taken—

(a) tobe areference to the person appointed for the time being by the
Queen by Commission under Her Majesty’s Royal Sign Manual
to the office of Govemor ofthe State of Queensland; and

(b) to include any other person appointed by dormant or other
Commission under the Royal Sign Manual to administer the
Govemment of the State of Queensland.

Definition of Royal Sign Manual

IIB. In section 11A the expression “Royal Sign Manual” means the
signature or royal hand of the Sovereign.

Certain measures to be supported by referendum

53.(1) A Bill that expressly or impliedly provides for the abolition of or
alteration in the office of Govemor or that expressly or impliedly in any way
affects any of the following sections of this Act namely—

sections 1, 2, 2A, 11A, 1IB; and
this section 53

shall not be presented for assent by or in the name of the Queen unless it
has first been approved by the electors in accordance with this section and a
Bill so assented to consequent upon its presentation in contravention of this
subsection shall be of no effect as an Act.
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Constitution of Queensland

ATTACHMENT 1 (continued)

(2) On a day not sooner than two months after the passage through the
Legislative Assembly of a Bill of a kind referred to in subsection (1) the
question for the approval or otherwise of the Bill shall be submitted to the
electors qualified to vote for the election of members of the Legislative
Assembly according to the provisions of the Elections Act 1915-1973 and
of any Act amending the same or of any Act in substitution therefor.

Such day shall be appointed by the Govemor in Council by Order in
Council.

(3) When the Bill is submitted to the electors the vote shall be taken in
such manner as the Parliament of Queensland prescribes.

(4) If a majority of the electors voting approve the Bill, it shall be
presented to the Governor for reservation thereof for the signification ofthe
Queen’s pleasure.

(5) Any person entitled to vote at a general election of members of the
Legislative Assembly is entitled to bring proceedings in the Supreme Court
for a declaration, injunction or other remedy to enforce the provisions of this
section either before or after a Bill of a kind referred to in subsection (1) is
presented for assent by or in the name of the Queen.

Act 24 Geo. 5 No. 35 preserved

(6) The provisions of this section shall in no way affect the operation of
The Constitution Act Amendment Act of 1934.
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Constitution ofQueensland

ATTACHMENT 2

section 4

CONSTITUTION ACT AMENDMENT ACT 1890,
SECTION 2

The Constitution Act Amendment Act 1890—

Duration of Legislative Assembly to be 3 years only

2. Every Legislative Assembly is to continue for 3 years from the day
appointed for the return of the writs for choosing it, and no longer, unless it
is dissolved earlier.

CONSTITUTION ACT AMENDMENT ACT 1934,
SECTION 4

The Constitution Act Amendment Act 1934—

Duration of Legislative Assembly not to be extended except in
accordance with this section

4.(1) The provisions of section two of ""The Constitution Act Amendment
Act of 1890" (referred to in the preamble to this Act) shall not be amended
in the direction ofextending the period ofthree years, which, as provided by
the said section two, is the period for which any Legislative Assembly, now
or hereafter summoned and chosen, shall continue from the day appointed
for the return of the writs for choosing the same and no longer (subject,
nevertheless, to be sooner dissolved by the Govemor), nor shall any other
Act or law relating to the Constitution be passed extending such period of
three years as aforesaid, except in the manner provided by this section.
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Constitution of Queensland

ATTACHMENT 2 (continued)

(2) A Bill for any purpose within subsection (1) of this section shall not
be presented to the Govemor for the reservation thereof for the signification
of His Majesty’s pleasure, or for the Governor’s Assent, or be in any other
way assented to, until the Bill has been approved by the electors in
accordance with this section.

(3) On a day not sooner than two months after the passage of the Bill
through the Legislative Assembly, the question for the approval or
otherwise of the Bill shall be submitted to the electors qualified to vote for
the election of members of the Legislative Assembly according to the
provisions of "The Elections Acts, 1915 to 1932,” or any Act amendingthe
same or in substitution therefor.

Such day shall be appointed by the Govemor in Council.

(4) When the Bill is submitted to the electors the vote shall be taken in
such manner as the Legislature prescribes.

(5) If a majority of the electors voting approve the Bill, it shall be
presented to the Governor for the reservation thereof for the signification of
His Majesty’s pleasure.

(6) The provisions of this section shall extend toany Bill for the repeal or
amendment of this section.
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Constitution of Queensland

ATTACHMENT 3

section 8

CONSTITUTION ACT AMENDMENT ACT 1934,
SECTION 3

The Constitution Act Amendment Act 1934—

Parliament not to be altered in the direction of re-establishing the
Legislative Council or other body except in accordance with this
section

3.(1) The Parliament of Queensland (or, as sometimes called, the
Legislature of Queensland), constituted by His Majesty the King and the
Legislative Assembly of Queensland in Parliament assembled shall not be
altered in the direction of providing, for the restoration and/or constitution
and/or establishment of another legislative body (whether called the
“Legislative Council,” or by any other name or designation, in addition to
the Legislative Assembly) except in the manner provided in this section.

(2) A Bill for any purpose within subsection one of this section shall not
be presented to the Govemor for the reservation thereof for the signification
of His Majesty’s pleasure, or for the Governor’s Assent, or be in any other
way assented to, until the Bill has been approved by the electors in
accordance with this section.

(3) On a day not sooner than two months after the passage of the Bill
through the Legislative Assembly, the question for the approval or
otherwise of the Bill shall be submitted to the electors qualified to vote for
the election of members of the Legislative Assembly according to the
provisions of ""The Elections Acts, 1915 to 1932,” or any Act amending the
same or in substitution therefor.

Such day shall be appointed by the Govemor in Council.

(4) When the Bill is submitted to the electors the vote shall be taken in
such manner as the Legislature prescribes.
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Constitution of Queensland

ATTACHMENT 3 (continued)

(5) If a majority of the electors voting approve the Bill, it shall be
presented to the Govemor for the reservation thereof for the signification of

His Majesty’s pleasure.
(6) The provisions of this section shall extend to any Bill for the repeal or

amendment of this section.
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Bill Rts

CA

CAAA 1890
CAAAI1896
CAAA 1922
CAAA 1934
COGA
DCA
EARC
EARC Bill

EARC reprint

Electoral Act
LAA

OPA

PCA

PCEAR

PPA

RPA

SCA 1995
SCQA1991
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Constitution of Queensland

KEY

Acts Interpretation Act 1954

Bill of Rights (1 William and Mary Sess.2.c.2 (Imp)
Constitution Act 1867

Constitution Act Amendment Act 1890
Constitution Act AmendmentAct 1896
Constitution Act Amendment Act 1922
Constitution Act Amendment Act 1934
Constitution (Office of Governor) Act 1987

District CourtAct 1967

Electoral and Administrative Review Commission

Queensland Constitution Bill 1993 in Appendix Bto EARC’s
Report on Consolidation and Review of the Queensland
Constitution (1993)

Queensland Constitution Bill 1993 in Appendix Ato EARC’s
Report on Consolidation and Review of the Queensland
Constitution (1993)

Appendix A shows the Bill as reprinted to include
amendments  up to  the Queensland Constitution
Amendment Act 1993

Electoral Act 1992

Legislative Assembly Act 1867
Officials in Parliament Act 1896
Parliamentary Committees Act 1995

Parliamentary Committee for Electoral and Administrative
Review’s Report on Consolidation and Review of the
Queensland Constitution (1994)

Parliamentary Papers Act 1992

Royal Powers Act 1953

Supreme Court Act 1995

Supreme Court of Queensland Act 1991

AN AN W N

~

10
11

12
13
14

15
16
17

18
19
20

21
22
23
24

25
26
27

28
29
30
31



Constitution o f Queensland Bill 1999—Notes to the Bill

CONSTITUTION OF QUEENSLAND BILL 1999

FINAL DRAFT

NOTES TO THE BILL

Along with the accompanying draft Parliament of Queensland Bill 1999 (‘the Parliament Bill’),
the attached final draft of the Constitution of Queensland Bill 1999 (‘the Constitution Bill’ or
‘the Bill’) represents the Legal, Constitutional and Administrative Review Committee’s
proposals for consolidating Queensland’s constitutional laws. This finalised draft Bill, and the
attached Parliament of Queensland Bill, supersede the consultation draft Bills which the
committee released for public consultation in its May 1998 interim report on the consolidation of
the Queensland Constitution. Changes have been made to the Bills to incorporate suggestions
made in public submissions to the committee and to put into effect a change in the committee’s
approach to dealing with entrenched provisions” in the consolidation.

These notes consequently supersede the notes to the consultation draft version of the Bill
(contained in Part II of the interim report). Nevertheless, the notes to the majority of clauses
remain unchanged from those to the consultation draft version of the Bill, reflecting the fact that
the majority of the clauses themselves remain unchanged.

The notes explain each clause of the Constitution Bill, its origins in existing law (which is also
noted in clause headings in the actual Bill) and any major changes that have been made in
rewording the existing provision(s) which the clause represents. The notes also highlight
proposed changes to existing law that might be regarded as substantial in nature.

A

Shaded boxes are used to explain how EARC (and, where relevant, the PCEAR) had
approached the consolidation and revision of particular provisions. The boxed text especially
highlights instances where this committee’s approach diverges from EARC’s proposals.

The boxes also contain commentary on any substantial modifications made to a clause since the
consultation draft Bill was released. Minor changes are not noted. An asterisk (‘*’) at the start of
the notes for a clause denotes that at least some change has been made to the text of the clause.
Mere renumbering of clauses is not referred to in the notes. (Most clauses have been renumbered
since the consultation draft Bill was released.)

Along with these notes. Table 1 (attached to this report) enables the reader to fully analyse not
only where the clauses of the current Bill originate but how their wording changes, if at all, from
that of the existing law. Table 1 lists each clause of the Constitution Bill alongside the complete
wording of the existing provision(s) on which the clause is based.

The last page of the Bill provides a key to abbreviated names of Acts referred to in the Bill and

in these notes.

‘Entrenchment’ is discussed in the notes to cl 3 below and in the committee’s final report (attached).
EARC’s and the PCEAR’s approaches to consolidating the Queensland Constitution are discussed in the
attached final report and (more fully) in the committee’s interim report.

Part II—Page 1



Constitution o f Queensland Bill 1999—Notes to the Bill

CHAPTER 1—PRELIMINARY

Clause I provides the short title of the Act.
AClause 2 provides for the commencement of the Act.

Clause 3 provides the object of the Bill—"the Bill brings together existing constitutional
provisions, modemises them and declares the Constitution of Queensland. The clause, by
providing that the Bill consolidates the Constitution of Queensland to the extent practicable,
recognises that a small number of ‘entrenched’ constitutional provisions currently contained in
separate Acts have proved to be a barrier to a complete consolidation.

Entrenched provisions are laws that the Parliament has sought to protect so that the law may not
be repealed or changed through normal law-making procedures. Entrenched provisions may not
be repealed or amended, or affected (depending on the terms of the entrenchment) by Parliament
unless Parliament follows certain special measures that are required, for example, obtaining the
approval of electors at a referendum.

In Queensland, entrenched constitutional provisions are currently contained in the Constitution
Act 1867 and in the Constitution Act Amendment Acts of 1890 and 1934. How the committee
approached the entrenched provisions contained in Constitution Act 1867 and the Constitution
Act Amendment Act 1890 is discussed in the notes to clause 4. How the committee approached
the Constitution Act Amendment Act 1934 is discussed in these notes at the end of chapter 2, part
2 under the heading ‘Other Parliament-related provisions’ (see pages 8-9).

*Clause 4 provides that els 6 (Legislative Assembly), 7 (Law-making power), 8 (The
Parliament) and 30 (Office of Govemor) are restatements of the corresponding provisions of the
Constitution Act 1S67\ namely, ss 1,2, 2A and 11A and IIB ofthat Act. Clause 4 also provides
that els 6, 7, 8 and 30 are not intended to affect in any way the meaning or effect of those
corresponding provisions. Clause 4(3) provides that the restatement of the provisions is not
intended to change the law stated in the provisions.

See attachment 1 to the Bill which sets out the text of the Constitution Act 1867 ss 1, 2, 2A, 11A
and 1IB. Those sections continue in existence in that Act. Attachment 1 also sets out the text of
the Constitution Act 1867, s 53 (Certain measures to be supported by referendum).

Clause 4(2) provides that cl16 (Duration of Legislative Assembly to be 3 years only) is a
restatement of the Constitution Act Amendment Act 1890, s 2 and is not intended to affect in any
way the meaning or effect of the provision.

See Attachment 2 of the Bill which sets out the text of the Constitution Act Amendment Act
1890, s 2. Attachment 2 also sets out the text of the Conkitution Act Amendment Act 1934, s 4
(Duration of Legislative Assembly not to be extended except in accordance with this section).
Again, cl 4(3) provides that the restatement of the provision is not intended to change the law
stated in that provision.
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Conslitution o f Queensland Bill 1999—Notes to the Bill

Clauses 2 and 4 have been inserted since the release of the consultation draft version of the Bill. The
clauses represent a change of approach to the consolidation of entrenched provisions since the
consultation draft was published. The earlier 'Bill’ was in the form of a 1998 reprint of the existing CA
1867 as it would have appeared following the enactment of the two Conslitution Amendment Bills
attached to the committee’s interim report. TTtc entrenched sections of that Act were to continue as
renumbered. The rest of consolidation was to be effected through omitting the other sections of the CA
1867 and replacing them with their modernised versions and with other insertions. The entrenched

provisions in the earlier 'Bill' were to be amended in minima! stylistic ways which would not have in any

way affected their meaning.

However, in this final version, a fresh 1999 Bill is created. Clause 2 therefore provides for the
commencement of the new Act. Clause 4 provides that the entrenched provisions of the CA have been
restated in a modernised version in the current Act, but nevertheless remain as they arc in the CA 1867.
Clause 4 also notes the reproduction of CAAA 1890, s 2 as cl 16 and provides that such restatement— like
the restatement of the entrenched CA provisions—is not intended to change the law.

*Clause 5 provides that a reference to the Sovereign in the Bill is a reference to the Queen (or
King, or descendants as the case may be).

Clause 5 was inserted after publication of the con.sultalion draft Bill to give effect to the Acts
Interpretation Act, s 52(a) in this Bill, which replaces many references to “King” or "Queen” or to
"His/Her Majesty” in existing provisions with references to "the Sovereign”.

CHAPTER 2—PARLIAMENT

PART 1—CONSTITUTION AND POWERS OF PARLIAMENT

Provisions consolidated:

* CAs 1

* CAs2

* CAs2A
* CAs 10
* CAs 28

* CA s40A
* LAAs3
° LAAs4

Legislative Assembly

Legislative Assembly constituted

The Parliament

Power to alter system of representation
Members of Legislative Assembly

Powers, privileges and immunities of the Legislative
Assembly

Number of members of Legislative Assembly (previously
LAAs 1A)

One member for each electoral district (previously
LAASTB)

*Clause 6 restates Constitution Act 1867 (CA), s 1. CA s 1 provides for the Legislative
Assembly. CA s 1is entrenched by the requirement under CA s 53 that any Bill that expressly or
impliedly in any way affects CA s 1 be approved by the majority of electors in a referendum.
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Constitution of Queensland Bill 1999—Notes to the Bill

Reference to the Colony in CA s 1is replaced by reference to the State in cl 6 to reflect the true
nature of the polity of Queensland. Refer to the notes to ci 4 (Status of particular provisions)
which provides that ci 6 is not intended to change the law slated in CA s 1.

*Clause 7 restates CA s2. CA s2 provides for the legislative power of Parliament. The
legislative power of Parliament is to make laws for the peace, welfare and good govemment of
the State in all cases. CA s 2 is entrenched by the requirement under CA s 53 that any Bill that
expressly or impliedly in any way affects CA s 2 be approved by the majority of electors in a
referendum.

Reference to Her Majesty in CA s 2 is replaced by reference to the Sovereign in cl 7. This
replacement is repeated in cl 8 and in other clauses of the Bill which represent existing
provisions that currently refer to the Queen or King or Her or His Majesty. Clause 5 provides a
definition for the Sovereign. Refer to cl 4 (Status of particular provisions) which provides that
cl 8 is not intended to change the law stated in CA s 2.

The power of the Parliament to legislate for the ‘peace, welfare and good government’ of the
State is traditionally regarded as ‘plenary’ or absolute. Nevertheless, the legislative power of the
State is, of course, subject to the federal stmcture and other limitations imposed by the
Commonwealth Constitution (ss 52, 90, 92, 109, 114, 115, 117). It is also limited by extra-
territorial restraints and ‘manner and form’ limitations recognised in the Australia Acts 1986,
ss 5 and 6.

*Clause 8 restates CA s 2A. CA s 2A defines the Parliament as consisting of the Sovereign and
the Legislative Assembly. It also provides that every Bill passed through the Legislative
Assembly must be presented to the Govemor for royal assent and that a Bill is of no effect unless
it has received royal assent. CA s 2A is entrenched by the requirement under CA s 53 that any
Bill that expressly or impliedly in any way affects CA s 2A be approved by the majority of
electors in a referendum.

The phrase must be presented in cl 8 replaces shall be presented in CA s 2A(2). This reflects
another practice adopted throughout the Bill—pre-existing use of the word shall (now an
outdated drafting practice) is replaced by modem equivalents, as the intent of the provision
requires. Each instance where the word s/all in entrenched provisions has been replaced in their
restatements will not be referred to in these notes. Refer to cl 4 (Status of particular provisions)
which provides that cl 8 is not intended to change the law stated in CA s 2A.

The Electoral and Administrative Review Commission (EARC) recommended that the Queensland
Constitution be consolidated in its August 1993 Report on Consolidation and Review o fthe 'Queensland
Constitution (EARC's ‘consolidation report”. Appendix A of that report contains an Act—in reprinted
form—incorporating EARC’s proposed changes (hereafter referred to as ‘EARC's Conslitution Bill
1993”), Appendices B and C to EARC’s consolidation report are the machinery Bills which would have
made the actual changes contained in the Actin Appendix A.

As noted in the attached report, this committee takes a different approach to consolidating the entrenched
CA provisions; namely, by restating the provisions in the proposed consolidated Constitution Bill 1999
while retaining the (‘original’) provisions in the 1867 Act. EARC recommended that CA ss 1, 2 and 2A
be included in EARC’s Constitution Bill 1993 (as. respectively, clauses 5. 6 and 4 of that Bill). The
stylistic changes made in the committee’s restatements of entrenched CA ss 1, 2 and 2A also resemble the
drafting changes recommended by EARC. (Sec EARC’s consolidation report, para 6.54.) However, this
committee instead maintain.s the existing order of the provisions.
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Constitution of Queensland Bill 1999—Notes to the Bill

*Clause 9 (CA s 40A) provides generally for the powers, rights and immunities of the
Legislative Assembly. This broad statement provides a link to the more specific provisions of the
CA dealing with the Legislative Assembly’s powers, rights and immunities (CA ss 41-52) which
are consolidated in chapter 4 of the attached Parliament Bill.

Clause 9 states that the powers, rights and immunities of the Legislative Assembly, its members
and committees are those defined by Act and, until defined by Act, are those of the UK House of
Commons as at the establishment of the Commonwealth (1 January 1901).

EARC expressed concern in its October 1992 Report on Review of Parliamentary Committees
(‘EARC’s committees report’), at para 10.26, that the wording of existing CA s 40A, especially
the phrase for the time being, might have unintended consequences for the Queensland
Legislative Assembly. Should the UK House of Commons today change any of its powers, rights
or immunities, such changes would, EARC thought, flow automatically to the Queensland
Legislative Assembly. This contrasts with the Commonwealth Constitution, s49, which
precludes such a possibility happening in relation to the Commonwealth Parliament. Section 49
refers to the powers, privileges and immunities of the House of Commons at the establishment of
the Commonwealth.

The linkage in CA s 40A of the Legislative Assembly to the House of Commons was recently
subject to a recommendation of another committee of this Parliament, the Members’ Ethics and
Parliamentary Privileges Committee. (See that committee’s report. First report on the powers,
rights and immunities of'the Legislative Assembly, its committees and members, Report No 26,
January 1999.) In light of the recommendation at section 4.1.4 of that report, this committee has
amended s40A in cl 9 to provide that the powers, rights and immunities of the Queensland
Legislative Assembly, its members and committees are those that applied in the House of
Commons as at the date of federation, 1January 1901.

The commiuce doe.s not use EARC’s redraft of's 40A (cl 4 of EARC's Parliament Bill 1993 contained in
Appendix G to its committees report) as the basis for drafting cl 9 of this Bill. EARC's redraft in
particular deleted the phrase/or ike time being in referring to the link to the privileges of the House of
Commons when describing the residual privileges of the Legislative Assembly. Instead, the committee
adopts the recommendation of the Members’ Ethics and Parliamentary Privileges Committee (Report 26,
section 4.1.4. p 8) that s40A be amended to provide that the powers, rights and immunities of the
Queensland Legislative Assembly, its members and committees are those that applied in the House of
Commons as at the date of Federation - 1 January J90J. The Members’ Ethics and Parliamentary
Privileges Committee report was published after the consultation draft version of this Bill was released.
Therefore, the reference to 'as at the establishment of the Commonwealth’ appears in this finalised draft
version of the Bill for the first time.

On a matter of positioning. EARC recommended (committees report, para 10.29; consolidation report,
para 6.66) that all the provisions ofthe Constitution Act dealing with powers, rights and immunities of the
Legislative Assembly (namely, s 40A as well as ss41-52) be relocated to EARC’s Parliament Bill 1993.
This committee instead retains s 40A in this Constitution Bill (as cl 9) as a general provision and relocates
ss 41-52 to the attached Parliament Bill. See chapter 4 (Powers, rights and immunities) of that Bill.

Clause 10 (CA s 28) provides that the Legislative Assembly consists of members who are
eligible to be elected by the inhabitants of Queensland eligible to vote. Clause 10 faithfully
reproduces the essence of existing CA s28, modernising the provision and updating the
references therein.
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EARC recommended that CA s 28 be repealed without re-enactment in the EARC Constitution Bill
because the provision is somewhat redundant in light of CA ss 1. 2, 2A and 10. However, this committee
provides for CA s 28—after its drafting is modernised—in this Bill (as cl 10).

Clauses 11-13 provide for electoral districts in the State.

Clause 11 (new) provides that the State is to be divided into the same number of electoral
districts as there are members of the Legislative Assembly. A footnoted reference is made to the
Electoral Act 1992 which sets out the process of electoral (re)distribution.

Clause 12 [Legislative Assembly Act 1867 (LAA) s 4] provides that each member of the
Legislative Assembly is to represent one electoral district.

Clause 13 (LAA s 3) provides that the Legislative Assembly is to consist of 89 members.

EARC reproduced LAA ss 3 and 4 (then LAA ss 1A and IB) as els 9 and 10 of its Constitution Bill 1993
fconsolidation report, para 6,54(a)]. This committee slightly redrafts LAA ss 3 and 4 incls 11, 12 and 13.

Clause 14 (CA s 10) provides that Parliament has the specific power to alter the system of
electoral representation. The clause includes a reference to electoral districts being represented in
the Legislative Assembly.

EARC recommended (consolidation report, para 6.61) that CA s 10 be deleted because it is superfluous in
light of Parliament’s general law making power under CA s 2 (cl 7 of this Bill). However, this committee
re-enacts CA s 10—following changes to the wording to make it easier to understand—in this Bill (cl 14).

PART 2—PROCEDURAL REQUIREMENTS FOR THE LEGISLATIVE ASSEMBLY

Provisions consolidated.:

* CA Preamble (deleted)

* CAs3 One session of Parliament to be held each year

° CAs 12 Place and time of holding Parliament

* CAs27 Constitution of Legislative Assembly

* CAAA 1890s2 Duration of Legislative Assembly to be 3 years only

* CAAA 1922 s2(1)-(5) Abolition of Legislative Council (repealed)

* CAAA 192254 Repeal etc. of certain enactments (repealed)
* CAAA 1934 Preamble (repealed)
° CAAA 193452 Interpretation-Constitution of Queensland (repealed)
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Provisions considered:

e CAAA 1934s3 Parliament not to be altered in the direction

re-establishing the Legislative Council or other body except

in accordance with this section

+ CAAA 193454 Duration of Legislative Assembly not to be extended except

in accordance with this section

*Clause 15 (CA ss 12 and 27) empowers the Governor to summon the Assembly and, when the

Governor considers it expedient, to prorogue or dissolve the Assembly.

*Clause 16 restates the Constitution Act Amendment Act 1890 (CAAA 1890), s2. CAAA 1890
s 2 provides that every Legislative Assembly has a term of three years (unless dissolved earlier)
and no longer than three years. CAAA 1890 s2 is entrenched by the Constitution Act
Amendment Act 1934 (CAAA 1934), s4. CAAA 1934 s 4 provides that CAAA 1890 s 2 shall
not be amended in the direction ofextending the three-year maximum duration of any Parliament
provided by CAAA 1890, s 2. Refer to cl 4 (Status of particular provisions) which provides that

cl 16 is not intended to change the law stated in CAAA 1890 s 2.

EARC recommended [consolidation report, para 6.54(e)j that CAAA 1890 s2 be ‘relocated’ to its
convSoHdatcd Constitution. CAAA 1890 s2 became cl 10 of EARC's Constitution Bill 1993 and EARC
subsequently purported to repeal the 1890 Act (consolidation repon. Schedule 3 to Appendix B).

The committee decided that it would not follow EARC's approach of relocating CAAA 1890 s 2 to a
consolidated Constitution and repealing the 1890 Act. Accordingly—as with CAAA 1934 ss3 and 4—
CAAA 1890 s 2 Is retained in its original Act (and its text is referred to In this Bill in attachment 2).
CAAA 1890 s 2 is (with some minor stylistic changes) restated in the Bill as cl 16.

Clause 17 (CA s 12) empowers the Governor to set the time and place for holding Parliament as

the Governor considers appropriate.

EARC recommended that CA s 12 be incorporated into its Constitution Bill 1993 [consolidation report,
para 6.54(f)]. This committee endorses that recommendation but the drafting of els 15 and 17 of this Bill
deviates from EARC's suggested redrafting of CA s 12 (as EARC’s els 12 and 15). For example, EARC’s
cl 12(1)—the Legislative Assembly is to hold session ... at times and places decided by the Governor—is
reworded in cl 17 of this Bill to read the Governor may set the limes and places ... for sessions of the
Legislative Assembly. This more closely reflects the existing wording of CA s 12.

In addition, EARC recommended that CA ss 27 (Constitution of the Legislative Assembly) be repealed
without re-enactment because it is somewhat redundant in light of CA ss I. 2. 2A and, especially, s 12

(consolidation report, para 6.67). However, the committee provides for CA s 27 to some degree in cl 15
of this Bill.

Clause 18 (CA s 3) prescribes how regularly the Parliament must sit. The Legislative Assembly
must meet at least once in every calender year. Further, one year must not pass between a sitting

ofthe Legislative Assembly and the next sitting of the Legislative Assembly.

Clause 18 follows EARC's rewrite of CA s 3 (as cl 11 of EARC's Constitution Bill 1993) but omits the
existing references to ’sessions’ of the Legislative A.ssembly.
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Other Parliament-related provisions

The extensive preamble to the Constitution Act 1867 is now spent and the preamble is omitted
without the relocation of any of its contents.

The remaining provisions of the Constitution Act 1867 (ss 6-7A, 8 and 41-52) are relocated to
the accompanying Parliament Bill, along with the majority of provisions contained in the
Legislative Assembly Act 1867. The Legislative Assembly Act is consequently proposed to be
repealed.

The Constitution Act Amendment Act 1896 is dealt with in the accompanying Parliament Bill and
is consequently proposed to be repealed by that Bill.

The provisions of the Constitution Act Amendment Act 1922 (CAAA 1922) are also relevant to
the provisions about Parliament in this Bill. CAAA 1922 ss 2(1)-(3) declare that the Legislative
Council and related offices are abolished. The provisions are superfluous in light of the
Constitution Act Amendment Act 1934 (CAAA 1934) s 3 and are repealed. CAAA 1922 s 2(4)
provides that Parliament is constituted by His Majesty and the Legislative Assembly. The section
is superfluous in light of CA s 2A (cl 8 of this Bill) and is repealed. The remaining provisions—
CAAA 1922 ss 1 (Short title), 2(5) dealing with references to the Parliament and 4 (Repeal etc of
certain enactments)—are spent provisions and are proposed to be repealed.

Thus, the entire 1922 Amendment Act is proposed to be repealed by this Bill without any of its
provisions being relocated. EARC had also recommended [consolidation report, paras 6.31,
6.54(c)] that the CAAA 1922 be repealed without re-enacting any of its provisions.

The Constitution Act Amendment Act 1934

The two substantive sections of the CAAA 1934 presented a challenge as to how they might be
consolidated and/or modernised as part of this exercise. These sections are ss 3 (Parliament not
to be altered in the direction of re-establishing the Legislative Council or other body except in
accordance with this section) and 4 (Duration of Legislative Assembly not to be extended except
in accordance with this section). CAAA 1934 ss 3(6) and 4(6) respectively entrench CAAA 1934
ss 3 and 4 by providing that the sections may not be repealed or amended without the approval
of electors at a referendum.

EARC made no changes to the drafting of CAAA 1934 ss3 and 4. However, EARC
recommended [consolidation report, para 6.54(d) & (e)] that CAAA 1934 ss3 and 4 be
incorporated into its consolidated Constitution. EARC ‘relocated”’ CAAA 1934 ss 3 and 4 to its
Constitution Bill 1993 (where they were placed, along with CA s 53, in a schedule of
‘entrenching’ provisions). EARC subsequently purported to repeal the 1934 Amendment Act
(consolidation report. Schedule 3 to Appendix B).

This committee has not followed EARC’s approach. The committee has proceeded cautiously in
relation to the entrenched CAAA 1934 ss 3 and 4. Accordingly:

. CAAA 1934 ss 3 and 4 are retained in the 1934 Act as currently drafted; and
. CAAA 1934 ss 3 and 4 are not re-enacted in the Bill.
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Nevertheless:

. schedule 2 to the Bill (General amendments) omits the preamble to the CAAA 1934 and
substantially amends the remainder of the Act (namely, ss 1 and 2—those provisions are
not entrenched and are spent or superfluous); and

. the text of CAAA 1934 ss3 and 4 is reproduced in the attachments to the Bill
(attachments 3 and 2 respectively).

It is because the entrenched provisions of the CA 1867, CAAA 1890 and CAAA 1934 remain in
their respective Acts (though the entrenched provisions of the 1867 and 1890 Acts are restated in
the Bill) that the current consolidation is described in cl 3 (Object) of the Bill as consolidated fo
the extent practicable.

PART 3—MEMBERS

Division 1— Generally

Provisions consolidated:

CAs 4 No member to sit or vote until the member has taken the
following oath of allegiance

CAs S Affirmation may be made instead of oath
CAs 7 Election of disqualified person void

Electoral Act 1992
s83(1) Who may be nominated

Clause 19 [- Electoral Act 1992, s 83(1)] provides that adult Australian citizens living in
Queensland are eligible to stand for election unless they are disqualified from doing so by an
Act. Clause 19 is a basic statement as to eligibility. However, the statement is explicitly made
subject to conditions imposed by this and other Acts, such as the attached Parliament Bill. The
Parliament Bill is where most existing provisions regarding the eligibility of candidates and
continuing eligibility of members are consolidated.

Clause 19 largely copies cl 27 of EARC’s Constitution Bill 1993. partly rellccting s 83(1) of the Electoral
Act 1992. Section 83(1) of the Electoral Act 1992 is re-expressed differently (and expanded) in ¢! 64 of
the accompanying Parliament Bill (Qualifications to be a candidate and be elected a member).

*Clause 20 (- CA s 7) makes basic statements about the disqualification of persons from either
becoming a candidate or member of the Legislative Assembly or from continuing as a member of
the Legislative Assembly. Like cl 19, cl 20 operates as a foundation provision supplemented by
the specific provisions about disqualification of members contained in the Parliament Bill. It is
in that Bill where the numerous existing provisions about the qualification and disqualification
of candidates and members are consolidated, a task EARC never completed when it undertook
its consolidation exercise. Clause 20 largely copies cl 29 of EARC’s Constitution Bill 1993. To
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some extent, cl 20, along with the provisions of the accompanying Parliament Bill, gives effect
to existing CA s 7.

Clause 21 (CA ss4 & 5) requires a member of the Legislative Assembly to take the oath of
allegiance provided in schedule 1, or make a corresponding affirmation, before the member can
sit or vote in the Assembly.

EARC's redraft of CA .ss4 and 5 (as cl 28 of its Constitution Bill 1993) did not include the actual
wording of the oath that is currently provided in CA s 4. EARC’s clause instead referred to an external
Oaths Act. This committee retains the current oath within schedule 1 of the Bill. This enables
Queenslanders to readily see the oath that is taken by their parliamentary representatives.

Division 2— Members who are Ministers or Parliamentary Secretaries

Provisions consolidated:

+ CAs 57 Appointment of Parliamentary Secretaries

+ CAsS8 Functions of Parliamentary Secretary

+ CAs 59 Duration of appointment as Parliamentary Secretary

+ CAs 60 Reimbursement of expenses

« OPA s 6(1) Parliamentary Secretary not officer liable to retire on

political grounds

The appointment of Parliamentary Secretaries to assist Ministers is, at least in Queensland, a
relatively recent development. CA ss 57-60 were inserted into the Constitution Act by the
Constitution (Parliamentary Secretaries) Amendment Act 1996. This occurred after EARC had
completed its consolidation exercise. The committee thinks it appropriate to retain the provisions
in the consolidated Constitution. The sections are reproduced as cls 23-26 virtually without
amendment because the sections, being recent, are consistent with the drafting style used
throughout the Bill.

Clause 22 refers the reader to chapter 3, part 3 for provisions relating to the appointment of
members of the Legislative Assembly as Ministers of State.

Clause 23 ICA s 57; Officials in Parliament Act 1896 (OPA), s 6(1)] provides for the
appointment of members of the Legislative Assembly as Parliamentary Secretaries. Appointments
are made by the Governor in Council. A Minister may not be appointed as a Parliamentary
Secretary.

OPA s 6(2) provides that an appointment as Parliamentary Secretary is not an office or place of
profit under the Crown. That traditional ground for the disqualification of members of
Parliament is addressed in cl 65 of the accompanying Parliament Bill (which now refers to 'paid
public appointments'). Clause 65(7)(a) of that Bill puts existing OPA s 6(2) into effect by
providing that the remuneration payable to Parliamentary Secretaries under the Parliamentary
Members’ Salaries Act 1988 does not constitute a ‘reward’ for the purposes of els 65 and 70 of
that Bill.
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Also note the definition of ‘reward’ in ¢l 70(5) of the Parliament Bill, addressing restrictions on
members’ dealings with the State.

Clause 24 (CA s 58) provides that a Parliamentary Secretary has the functions decided by the
Premier.

Clause 25 (CA s 59) sets out when the appointment of a Parliamentary Secretary ends.

Clause 26 (CA s 60) provides for reimbursement of expenses reasonably incurred by a
Parliamentary Secretary and deems that the consolidated fund is appropriated for the
reimbursement.

CHAPTER 3—GOVERNOR AND EXECUTIVE GOVERNMENT

PART 1—INTERPRETATION

Provisions consolidated:
+ COGAs 12 Interpretation-“Govemor”

« AJA s 36 Definitions-“Govemor in Council’

Clause 27 [Constitution (Office of Governor) Act 1987 (COGA), s 12] defines ‘Governor’. The
clause relocates the existing definition of ‘Governor’ in COGA s 12.

EARC had not considered COGA s 12 suitable for relocation to a consolidated Constitution. However,
for the reasons mentioned in the notes to ¢! 3i below, this committee has relocated COGA s 12 to this
Bill (as c! 27) and made suitable stylistic changes. COGA s 12 also defines ‘Premier*. However, that
definition is not relocated to this Bill. COGA s 12 defines ‘Premier’ for the purposes of COGA s 9(4) as
including a Minister of the Crown for the time being performing the duties ofthe Premier of the State.
The ‘definition’ is omitted because it is incomplete and superfluous in light of the Acts Interpretation Act
1954. s 33(1) which provides that a reference to a particular Minister by title includes a reference to
another Minister (or member of the Executive Council) who is acting for the Minister.

Clause 28 [Acts Interpretation Act 1954 (AIA), s 36] clarifies that the Govemor in Council is the
Governor acting with advice from Executive Council.

Clau.se 28 replicates cl 21 of EARC’s Constitution Bill 1993 and replicates AIA s 36, definition of
‘Governor in Council', that definition having been introduced in 1993, after the publication of EARC’s
consolidation report.
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CAs 11A
CAs IIB
CAs 14

COGA s 3
COGA s4

COGA s S

COGA s 8
COGA s 9
COGAs 10

Royal Powers Act
195352

PART 2—GOVERNOR

Office of Govemor

Definition of Royal Sign Manual

Ministers hold office at the Governor’s pleasure
Govemor

Authorities and powers of Governor

Publication of Govemor’s commission-declaration of
Govemor’s allegiance

Specific power of Govemor
Administration of Government in absence etc. of Govemor

Appointment of deputy for Govemor

Exercise of Statutory Powers by Her Majesty

This part consolidates CA ss 11 A, 1I1B and 14, the Royal Powers Act 1953 and the provisions of
the Constitution (Office of Govemor) Act 1987 that relate to the Office of Govemor.

The Constitution (Office of Governor) Act (COGA) was introduced to give legislative effect to
the Letters Patent issued by the Queen on 14 February 1986 (proclaimed by the Govemor on 6
March 1996). Those Letters Patent (re)constituted the office of Govemor in anticipation of the
commencement of the Australia Acts 1986 (Cth and Imp) on 3 March 1986.

The Australia Acts themselves confirm the status and functions of the Govemors of each State.
Section 7 of the Australia Acts provides the following.

. The Govemor is the Queen’s representative in each State.

. All powers and functions of the Queen in respect of each State are exercisable only by the

Governor, but this:

does not apply to the powers to appoint and to terminate the appointment of the

Govemor; and

does not preclude the Queen, while personally present in the State, from exercising
any of the Queen’s powers and functions in respect of the Stale (see the notes to

cl 39).

. The Premier shall advise the Queen in relation to the powers and functions of the Queen

in respect of the State.

*Clause 29 [COGA ss 3(1) & (2)(a)] provides for the office of Govemor of Queensland. The
Govemor is appointed by commission signed by the Sovereign.
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*Clause 30 restates CA ss 11A and 1IB. CA s 11A provides that the Sovereign’s representative
in Queensland is the Govemor who holds office during the Sovereign’s pleasure. By convention,
the appointment is made for periods of five years. CA s 11A also provides, amongst other things,
that abolition of, or alteration in, the office of Govemor may not be effected by legislation except
in accordance with CA s 53 (Certain measures to be supported by referendum). CA s IIB
[cl 30(4)1 defines ‘Royal Sign Manual’ for the purposes of the clause to mean the signature or
royal hand of the Sovereign.

CA ss 11 and IIB are entrenched by the requirement for a referendum under CA s 53. The
restatement of CA ss 1A and IIB in cl 30 contains minimal stylistic changes. Refer to cl 4
(Status of particular provisions) which provides that cl 30 is not intended to change the law
stated in CA ss 11A and 1IB.

Clause 29 follows cl 16 of EARC’s Constitution Bill 1993. However, cl 30 appears differently to EARC’s
re-enactment of entrenched CA ss 1!'A and 11IB as clIs 17 and 18 of EARC'.s Con,stitution Bill 1993. in
this Bill, stylistic changes have been made in the cl 30 restatement of CA ss 11A and 1IB. In particular.
CA s 11B has been incorporated as a deftnilional subclausc in ¢l 30 and not as a separate clause.

Clause 31 (COGA s 5) provides that a person appointed as Govemor must do certain things
before the person undertakes any duties of that office. Firstly, the appointee must ensure that the
commission of his or her appointment is read and published at the seat of government of the
State; namely. Parliament House in Brisbane. Secondly, the appointee must make the oath or
affirmation of allegiance and the oath or affirmation of office contained in schedule 1. Both these
things must be done in the presence of the Chief Justice (or next senior Judge of the State who is
able to act) and at least two Executive Councillors. The Chief Justice or next senior Judge must
administer the two oaths or take corresponding affirmations.

EARC had not con.sidered COGA s 5 suitable for relocation to a consolidated Constitution Act. When
EARC analysed the Constitution (Office of Governor) Act. it considered that only COGA ss 3, 4. 6 and 7
were of sufficient con.stitulional status to be relocated to a consolidated Constitution. Accordingly, EARC
recommended that the remaining COGA sections remain in legislation o flesser status, namely the COGA
itself, which was to be reiitled Governor Act 1987 (EARC, consolidation report, paras 6.163, 6.164,
6.166, 6.191 & 6.192). EARC presumably considered those remaining sections of the COGA to be of
insignificant general importance for such an [consolidated Constitution] Act (EARC, Issues Paper
No.21: Consolidation arul Review o fike Queen.sland Constitution, para 4.60).

This committee, however, decided that the ‘remaining’ provisions ofthe COGA are of, at least, sufficient
educational value to be relocated to this consolidating Bill. This decision has the added benefit of
enabling the subsequent repeal of the COGA, since all of that Act’s substantive provisions are now
relocated here.

This committee, then, has endorsed EARC's recommendations that COGA ss 3. 4, 6 and 7 be placed in
the con.solidaicd Constitution. But the committee has gone further in relocating to this Bill COGA ss5
(cl 31 of this Bill), 8 (els 35 & 36), 9 (c141), 10 (c! 38 & 40), II (cl 77), and 12 (cl 27). These relocated
provision.s are reworded to suit the drafting style of the current Bill, to make the provisions easier to
understand and to remove any superfluous provisions, especially in light of the provisions of the Acts
Interpretation Act 1954.

Clause 32 [COGA s 3(2)(b)] provides that the appointment of a person as Govemor may be
terminated only by instrument signed by the Sovereign. Importantly, the instrument takes effect
only on its publication in the gazette or at a later time stated in the instrument.
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Clause 32 copies cl 19 of EARC's Constitution Bill 1993, except that the word only has been inserted
after Governor may be terminated to reflect the existing wording of COGA s 3(2)(b),

Clause 33 [COGA s 4(1)] authorises the Govemor to do all things that belong to the Governor’s
office.

Clause 33 copies cl 20 of EARC’s Constitution Bill 1993, relocating COGA s 4(1).

*Clause 34 (CA s 14) provides that the appointment and dismissal of Ministers is vested in the
Govemor alone. The Govemor’s power to appoint and dismiss Ministers is not subject to
direction by any person and is not limited as to the Govemor’s sources of advice.

In the explanatory notes to then cl 46 of the consultation draft Bill (interim report, Part II, p 20), the
committee noted:

CA s 14 is purportedly entrenched by the requirementfor a referendum under CA s 53 ... at least to
the extent that CA s 53 is binding in respect of CA s 14. (It is reasonably arguable that CA si4 is
not a law respecting the constitution, powers or procedure of the Parliament within s 6 of the
Australia Acts.)

The committee notes the recent commenccraeni of the Public Service Act 1996, section 146 which
amended CA s 14 (as it stood when the consultation draft of this Bill was released) by omitting CA
s 14(1) and the provi.so thereto. The committee also notes that CA s 53 (reproduced in attachment I) was
also amended by s 146 of the Public Service Act to omit the reference to section 14 in that provision.

Clause 35 [COGA s 8(a)] empowers the Govemor—so far as it is in the Govemor’s power to do
so and if the Govemor considers there is sufficient cause—to remove or suspend from office a
person appointed under authority of the Sovereign.

The current phrase in COGA s 8(a) sofar as it is within the powers ofHer Majesty is replaced in
cl 35(2) by the phrase To the extent that it is within the Governor's power. This is because the
reference to the Sovereign’s power is redundant. Whatever power the Sovereign has to remove
or suspend an officer, the power is now vested in the Govemor by s 7 of the Australia Acts,
except when the Sovereign is personally present in the State.

Clause 36 [COGA s 8(b)] empowers the Govemor, in the name of the Sovereign, to grant an
offender a pardon, a commutation of sentence or a reprieve of execution of sentence or remission
of a fine or other consequence of conviction.

EARC did not consider COGA s 8 suitable for relocation to a consolidated Constitution. However, for the
reasons mentioned in the notes to cl 31, this committee redrafts and relocates COGA s 8 to this Bill (as
els 35 and 36).

Clause 37 [COGA s 4(2)] provides that the Govemor may keep and use the Public Seal of the
State for sealing instmments in the Sovereign’s name.

EARC neglected to retcr to COGA s 4(2) in its Bill or in its consolidation report. This committee rewords
and relocates COGA s 4(2) to this Bill (as ¢l 37).
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Clause 38 [-COGA s 10(1)] introduces a new provision by providing that the Govemor may
appoint a Lieutenant-Govemor. Currently, COGA s 9(1) and s 10(1) (redrafted respectively as
els 41 and 40) do not unambiguously provide for the appointment of a Lieutenant-Govemor. And
there is no such provision elsewhere. Clause 38 provides for such an appointment. (Although, it
might be noted that no Lieutenant-Govemor has been appointed in Queensland for over fifty
years.)

Clause 39 [Royal Powers Act 1953 (RPA) s 2] provides, amongst other things, that when the
Sovereign is personally present in the State, the Sovereign may exercise any statutory power
exercisable by the Govemor.

Section 7(2) of the Australia Acts terminated the Sovereign’s power to exercise all powers and
functions of the Sovereign in respect of the State except the power of appointment and dismissal
of the Govemor [s 7(3)] and except when the Sovereign is personally present in the State [s
7(4)]. Thus, s 7(4) of the Australia Acts allows the Sovereign when present in the State to
exercise those powers which are actually vested in the Sovereign. Clause 39(1) [RPA s 2(1)]
confers the additional power on the Sovereign when present in the State to exercise any of the
statutory powers which are actually vested in the Govemor.

After the relocation of RPA s 2 to this Bill, the only remaining provision of the Act, s1 (Short
title), is spent and the Royal Powers Act 1953 is consequently repealed.

*Clause 40 (~ COGA s 10) provides for the delegation of the Govemor’s powers to a Deputy
Govemor when the Govemor is:

. temporarily absent from the State for a short period (but not if that absence is due to the
Govemor administering the Commonwealth Govemment under the Govemor’s dormant
commission); or

. ill for what is expected to be a short period.

In those circumstances, the Govemor may delegate the Govemor’s powers to the Lieutenant-
Govemor or, if there is no Lieutenant-Govemor, to the Chief Justice or, if the Chief Justice is
unavailable, to the next most senior Judge of the State. The delegation must specify the powers
being delegated and it must be made by an instrument under the Public Seal of the State.

Clause 40 refers to a ‘delegation’ of the Govemor’s powers to a person who acts as a Deputy
Govemor; the original provision refers to the ‘appointment’ of the Govemor’s deputy. Reference
in the Bill to a delegation (rather than an acting appointment in existing COGA s 10) better
reflects the reality of the situation that COGA s 10 provides for. [See and compare Acts
Interpretation Act 1954 (AIA), s 27A (Delegation of powers) and s 24B (Acting appointments).]

Because cl 40 now expressly refers to a delegation, COGA ss 10(2)-(4) are deleted. They are
superfluous in light of AIA s 27A(1), (2) and (10) and the insertion of ‘may’ in cl 40(1). COGA
ss 10(2)-(4) currently provide:

(2) Any appointment ofa deputy made under subsection (1) may be revoked by the Governor at

any time.

(3) The authority and power ofthe Governor of the State shall not be abridged, altered or in
anyway affected by the appointment ofa deputy made under subsection (1).

(4) This section shall not be construed to require the Governor of the State to constitute and

appointa deputy upon an event referred to in subsection (1).

Part I[I—Page 15



Constitution of Queensland Bill 1999—Notes to the Bill

EARC had not considered COGA s 10 suitable for relocation to a consolidated Constitution Act.
However, for the reasons mentioned above in the notes to cl 31. this committee relocates COGA s 10 to
this Bill (as cl 40). The drafting ol‘the clause is quite different to that of the original provision. This is
largely as a result ofthe provisions ofthe Acts Interpretation Act.

*Clause 41 (COGA s 9) provides that a specified person must administer the govemment at
certain times. The times are: when the office of Govemor becomes vacant; when the Govemor
assumes the administration of the Commonwealth Govemment; or when the Govemor is absent
from the State or otherwise cannot perform the Govemor’s functions and a deputy is not
exercising the Govemor’s powers under cl 40. The person who must administer the govemment
during those times is the Lieutenant-Govemor or, if there is no Lieutenant-Govemor available,
the Chief Justice or, if the Chief Justice is not available, the next most senior Judge of the State
available.

The person who administers the govemment of the State under the clause has all the functions
and powers of the Govemor and performs the functions and exercises the powers as Acting
Govemor. The person must take the oaths or make the affirmations referred to in cl 31. The
person must cease administering the govemment when the conditions outlined in cl 41(5) occur.

COGA s 9 is redrafted in cl41 to make it clear that the provisions of AIA s 24B (Acting
appointments) apply to the provisions. One consequence is that the title given to the person who
would have acted under existing COGA s 9, ‘Administrator’, is changed to ‘Acting Governor’.

Clause 41(1)(c) refers to when the Govemor is absentfrom duty, whereas COGA s 9(1)(c) refers
to absentfrom the State. In addition, COGA s 9(2) is deleted. Section 9(2) currently provides:

(2) Where the Governor is beyond the boundaries ofthe State in the course ofpassagefrom one
part ofthe State to another part o fthe State the Governor shall be deemed not to be absent
from the Statefor the purposes o fsubsection (I).

EARC had not considered COGA s 9 suitable for relocation to a consolidated Constitution. However, for
the reasons mentioned in the notes to cl 31, this committee relocates COGA ,s9 to this Bill. COGA s 9 is
worded differently here as cl 41, though closer to the original than the related ¢! 40 is to COGA s 10.

Other parts of this Bill also deal with specific powers and functions of the Govemor. These
include:

. summoning, proroguing or dissolving the Legislative Assembly (cl 15);
. setting the time and place for sessions of the Legislative Assembly (cl 17);
. appointing Ministers (els 34 and 42-44) and Executive Councillors [cl 47(2)]; and

. recommending Bills for appropriation of amounts from or to the consolidated fund (cl 67).
Also see CA s 53 (Certain measures to be supported by referendum) reproduced in attachment L
CA s 53 not only entrenches certain existing provisions that explicitly refer to the Govemor but

subjects any Bill that expressly or impliedly provides for the abolition of or alteration in the
office of Governor to a referendum requirement (in terms similar to those of cl 30 above).
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PART 3—MINISTERS OF THE STATE

Provisions consolidated.:

* partof OPA s 3(1) Govemor may declare what Ministers may sit in Legislative
Assembly

« CPAs 3(2) Sick leave

+ OPAs3(3) When member of Legislative Assembly may act as officer

«  OPA sub 3(4)-(6)

+ OPAsS8 Duties imposed by law on any Minister may be ordered to be
performed by other Minister

* OPA s 8(A) Attorney-General is a Minister

« AIA s 33(14) Administrative

Clause 42 [" OPA ss 3(1), 5 & 8A] provides for Ministers of the State.

While Queensland statutes are, of course, replete with references to Ministers, this consolidation
exercise will, for the first time, result in the word Ministers being used within constitutional
provisions dealing with their appointment. Currently, the antiquated phrase officers liable to
retire from office on political grounds is used to refer to Ministers in such fundamental
provisions as CA s 14 (cl 34 of this Bill), which provides that Ministers hold office at the
pleasure ofthe Govemor, and OPA s 3(1), which is at least a partial basis to this clause 42.

Clause 42(1) [-' OPA s 3(1)] provides that the Govemor may appoint a person to be a Minister of
the State. The subclause takes into account CA s 14 and intends to succinctly give at least partial
effect to existing OPA s 3(1).

This drafting reproduces EARC's approach as lo who may be appointed as a Minister (cl 25(1) of
EARC's Constitution Bill 1993].

In referring to a person instead of, say, members of the Legislative Assembly, the committee
recognises that there is no legislative provision in Queensland that expressly requires Ministers
to sit in Parliament. Instead, it is a widely-recognised and long-held convention in Queensland
that Ministers must sit in the Legislative Assembly.

The committee had considered stating this essential Westminster principle of responsible
govemment—that Ministers must sit in Parliament—in express legislative form but chose not to in
light of the consolidatory nature of the current exercise.

It may not be the case that the convention in Queensland (namely, that Ministers must sit in
Parliament) permits a Ministerial appointment before the appointee takes his or her seat in
Parliament. Such provision is made in s 64 of the Commonwealth Constitution which requires a
Minister to become a member of Parliament within 3 months of the Ministerial appointment.
Consideration might be given to including such a provision in the Queensland Constitution in the
future.
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In addition, the committee had considered providing for the ending of appointments of Ministers—
apart from the provision in CA s 14 (cl 34 of this Bill) that the Govemor has the power to appoint
and dismiss Ministers—but also chose not to in light of the consolidatory nature of the current
exercise. [But see the notes to cl 48 (Duration of appointment as members of Executive Council).]

Clause 42(2) clarifies that the Attorney-General is a Minister. The clause replicates OPA s 8A.
Section 8A was inserted into the Ojficials in Parliament Actin 1995, after EARC had completed its
consolidation exercise.

Clause 42(3) provides that there shall be no more than 18 Ministers. The clause is based on OPA s
3(1) and replicates cl 25(3) of EARC’s Constitution Bill 1993.

Clauses 42(4) & (5) provide that a Ministerial appointee must take the oath or make the affirmation
of office in schedule 1. The oath or affirmation of office must be made in the presence of the
Govemor or other person specified in subclause (5).

EARC had included a new provision in subclause (2) of EARC’s Ministerial appointments
provision (cl 25 of its Constitution Bill 1993). EARC’s subclause (2) stated that the Govemor
may declare a particular area of the government’s activities for which a Minister is responsible.
That provision has not been repeated in this clause of the Bill because this committee has
incorporated AIA s 33(14) into this Bill as ¢l 45 (Administrative arrangements).

Provisions of OPA ss 3 & 5 effectively provide that an appointment as Minister is not an office
or place ofprofit under the Crown. That traditional ground for the disqualification of members
of Parliament is addressed in cl 65 of the accompanying Parliament Bill (which now refers to
'paid public appointments’). Clause 65(7)(a) of that Bill puts existing OPA ss 3 & 5 into effect
(at least as they relate to Ministers) by providing that the remuneration payable to Ministers
under the Parliamentary Members’ Salaries Act 1988 does not constitute a ‘reward’ for the
purposes ofels 65 and 70 of that Bill.

Also note the definition of ‘reward’ in ¢l 70(5) of the Parliament Bill, addressing restrictions on
members’ dealings with the State.

Clause 43 [OPA subs 8(1) and (2)] provides that the Govemor may appoint a Minister to act for
another Minister. Clause 43 also provides that the Premier may also appoint a Minister to act for
another Minister. However, when the acting appointment is made by the Premier, the appointment
can not last longer than 14 days.

EARC in iu consolidalion cxerci.sc did not consider the issue of the appointment of Ministers to act for
other Ministers, as provided for by OPA ss 8( 1>-(3). This Biil consolidates OPA s 8. Clause 43 relocates
the operative provisions of OPA s 8, subsections (1) and (2) (rewording them for case of understanding
and consistency across the circumstances they deal with), and deletes the superlluous provisions of OPA s
8, subsections (2A) and (3).

OPA s 8(2A) is superfluous in light of the Evidence Act 1977, s 50 (Proof of act done by Governor or
Minister). The intended effect of OPA s 8(3) is superfluous in light of AIA. s24B(8) (Acting
appointments).

Clause 44 [~ OPA ss 3(3)-(4)] provides that the Govemor may appoint a member of the
Legislative Assembly to act as a Minister. Such an appointment may be made when the Ministerial
office is vacant or when the Minister is absent from duty or is, for another reason, unable to
perform the duties of the office.
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The member may be appointed to perform all or part of a Minister’s functions and exercise all or
any of a Minister’s powers. The member must be paid additional salary as a Minister if the member
acts as a Minister for a continuous period of 30 days or more.

EARC in iis consolidation exercise did not con.sider the issue of appointment of members as Acting
Ministers, as provided for by OPA ss 3(3)-(5) and 5(1). Clause 44 of this Bill relocates the operative
provisions of those OPA subsections which deal with the appointment of Acting Minsters. Note that the
circumstances for an acting appointment in existing OPA s 3(3) arc narrower than the standard
circumstances now used for acting appointments generally and the committee considered them to be
unduly restrictive. The circumstances arc extended in cl 44( 1) ofthis Bill.

Clause 45 [~ AIA s 33(14)] provides that the Govemor in Council may make administrative
arrangements for, amongst other things mentioned, the distribution of the public business among
govemment departments. See the notes to cl 42 which refer to this clause.

Clause 46 [OPA s 3(2)] provides for leave of absence—not to exceed six months—for Ministers
who are ill.

EARC in its consolidalion exercise neglected to consider the issue of sick leave for Mini.siers. as provided
for by OPA s 3(2). This committee thought the provision best rC'Cnacled in this Bill (as cl 46).

PART 4—EXECUTIVE COUNCIL

Provisions consolidated:

+ COGAs6 Executive Council

+ COGA s7 Meetings of Executive Council

+ part of OPA s 3(1) Govemor may declare what Ministers may sit in Legislative
Assembly

Clause 47 (part of COGA s 6) provides for the Executive Council and states that the Executive
Council consists of the persons appointed as members of the Executive Council by the Govemor.
Before performing any duties, an Executive Council appointee must make the oath or affirmation
of office and of secrecy contained in schedule 1. Also see the notes to schedule 1.

When EARC provided for the Executive Council in ¢l 22 of its Constitution Bill 1993, EARC’s provision

stated; Executive Council consists o fpersons appointed to be Ministers o fthe Stare. Clause 47 of this Bill
makes no such provision.

This committee recognises that, in Queensland, it is customary for Executive Council to comprise the
current Ministers. However, the committee avoids the wording in EARC’s cl 22 because the committeo
considers that EARC’s clause may overstate the existing relationship. While there is no doubt that
Ministers are Executive Councillors, they become so only after undergoing an additional and
supplementary appointment as Executive Councillors. When Ministers resign their portfolio and they no
longer remain in the Ministry, they must also resign as members of the Executive Council. EARC’s cl 22
might have operated to deem Ministers to be Executive Councillors by virtue of their appointment as
Ministers. This could have made both appointments as Executive Councillors and the oath of office and
of secrecy that is currently taken by the Executive Councillors obsolete. That oath of secrecy is important.
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Clause 47(2) of this Bill instead remains more faithful to existing COGA s 6(b) Sc (¢) and refers
specifically to persons appointed as members of the Executive Council by the Governor under the
Public Seal ofthe State.

The committee considered making it explicit that Executive Council consists of Ministers appointed as
members ofthe Executive Council. However, in light of the consolidatory nature of the current exercise,
the committee chose not to adopt such drafting. Convention will continue lo dictate the matter.

EARC had also included a new provision in its Constitution Bill 1993, cl 23, which was presumably
intended to act as a descriptive provision. EARC's cl 23 provided that: Thefunction ofExecutive Council
is to exercise the executive power ofthe Stale, and that Executive Council may do all things ancillary to
["rform this function.

This committee does not endorse—as part of this exercise—the inclusion of EARC’s cl 23 in the
consolidated Constitution. The committee is concerned that the clause might inadvertently vest the
executive power of the State in the Executive Council, instead of in the Governor or the Governor in
Council.

Clause 48 (part of COGA s 6) provides that the appointment of a person as a member of Executive
Council ends upon the person’s resignation as member of Executive Council or removal from
Executive Council by the Govemor. Clause 48 is based on the last paragraph of existing COGA s
6.

Clause 49 (COGA s 7) provides for Executive Council meetings. The clause requires the
Govemor to preside over Executive Council meetings (even though the Govemor is not a
‘member’ of the Executive Council as such) and specifies who is to preside over meetings when
the Govemor cannot. The clause also provides that Executive Council may not meet to dispatch
business unless it has been properly summoned by the Govemor and the defined quomm has
been satisfied. Clause 49 copies much of the wording ofcl 24 of EARC’s Constitution Bill 1993,
succinctly providing for existing COGA s 7.

PART 5—POWERS OF THE STATE

Provisions consolidated:

« AlA s47A Meaning of “State” in part

« AJA s47B Powers of the State

« AIAs47C Commercial activities by State

+ AIAs47D Commercial activities by Minister
« AIA s47E Delegation by Minister

« AIlAs47F Regulation making power

Division I— General

Clause 50 (AIA s 47B) declares that the State (that is, the Executive Govemment of the State of
Queensland) has all the powers and legal capacity of an individual and that those powers may be
exercised beyond the boundaries of Queensland.
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Division 2— Commercial Activities

*Clause 51 [AIA s47C(5)] provides definitions for the division, including a wide definition of
“commercial activities”, and a definition of “State” which includes govemment departments and
parts of those departments.

ATA 547C had been reproduced as one clause (former cl 47) in the consultation draft of the Bill. AIA s
47C is now reproduced as two clauses (els 51 and 52) and amended so that the definitions in AIA
ss 47C(5) apply to the whole of (new) division 2 (Commercial activities).

*Clause 52 [AIA s 47C (1)-(4)] provides a statutory grant of power to the State (the Executive
Govemment) to carry out commercial activities.

Clause 53 (AIA s 47D) provides that a Minister may carry out commercial activities for the State.

*Clause 54 (AIA s 47E) provides that a Minister may delegate the State’s powers to an
appropriately qualified officer of the State. In turn, an officer of the State may sub-delegate
delegated powers to another appropriately qualified officer of the State.

Clause 55 (AIA s 47F) provides that the Govemor in Council may make regulations under this
part.

Sections 47B"7F [comprising Part 12 (Executive Govemment of the State)] were inserted into the

Acts Interpretation Act by a 1994 Amendment Act in order to remove any doubt that the State of
Queensland by administrative action may undertake commercial activities whether or not these are
within the ordinaryfunctions of State and whether or not such activities are wholly or partly within
Queensland, within Australia and its Territories, or outside Australia and its Territories
[Explanatory Notes to the Acts Interpretation (State Commercial Activities) Amendment Bill
1994].

AIA ss 47B-47F postdate EARC’s consolidation report. This committee does not make comment as to
the merit or otherwise of the provisions. However, it is appropriate for the provisions to be relocated to
the current Bill. Indeed, at the time of the introduction of the provisions into the Acts Inierpretation Act, it
was fore.shadowed that the provisions would be later relocated to the Constitution Act [Acts Interpretation
(State Commercial Activities) Amendment Bill 1994, Queensland Parliamentary Debates. Second
Reading Debate, Hon. K. E. Dc Lacy MLA. 22 November 1994. p 10645]. The provisions, being recent
in origin, are relocated with only minor change to their wording.

CHAPTER 4—COURTS

Provisions consolidated:

« CAs 15 Judges continued in the enjoyment of their offices during
their good behaviour notwithstanding any demise of the
Crown

+ CAs 16 But they may be removed by the Crown on the address of
Parliament

« CAs 17 Their salaries secured during the continuance of their
commissions
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*  District Court Act

7967(DCA)s4 Appointment of District Courts
* DCAs9 Appointment and qualification ofjudges
°* DCAs 14 Retirement ofjudges
* DCAs 15 Removal from office

Supreme CourtAct
1995 (SCA) ss 195 Commission ofjudges

* SCA s 196 Judges’ salaries

Supreme Court of Queensland Act
1991 (SCQA) s 7 Continuance

* SCQAs8 Jurisdiction generally
* SCQAs 12 Appointment ofjudges
* SCQA s23 Retirement ofjudges

Provisions considered:

*  Criminal Justice Act Commission’s report insufficient forjudge’s removal from

1989 s 28 Supreme Court
*  Judges (Salaries and Allowances)
Act 1967 s 3(2) Salary and allowance of District Court judges
* SCA s227 Salaries to be charged on consolidated fund
* SCQAs9 Jurisdiction of court not impaired etc
* SCQA s44 Remuneration ofjudges of appeal
* SCQA s45 Appropriation

EARC devoted an entire chapter of its consolidation report (chapter 7) to substantial proposals
for enhancing the security of State judicial tenure. The objects clause (cl 3) of EARC’s
Constitution Bill 1993 highlights that the provisions in the Act about the judiciary are reformed,
as opposed to the remainder of EARC’s Act which is described in EARC’s cl 3 as consolidated.
EARC’s proposals are represented by els 32-37 of EARC’s Constitution Bill 1993.

In its Report on Review of the Queensland Constitution, Report No 24 (November 1994), the
Parliamentary Committee for Electoral and Administrative Review (PCEAR) considered
EARC’s proposals to protect judicial tenure. The PCEAR discussed what it called EARC’s
significant changes to the provisions relating to the independence of the judiciary and made
recommendations to endorse, clarify and/or limit some of EARC’s proposals on the:

. retirement age ofjudges;
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. grounds for removing judges;
. process for removing judges; and
. maintenance ofjudges’ salaries (PCEAR, consolidation report, paras 21-79).

Subject to the last paragraph of this discussion, this committee thought it appropriate to limit its
review of EARC’s legislative proposals about the judiciary by endorsing and implementing the
recommendations made by the PCEAR and implementing those recommended modifications of
EARC’s proposals in the drafting of this Bill. Public comment could then address the PCEAR’s
recommendations when the consultation draft version of the Bill was released.

The wording of the judiciary provisions in this Bill puts into effect what the PCEAR
recommended in paras 21-79 of its consolidation report. Nevertheless, the committee has made
some refinements to the judiciary provisions.

Clauses 56-61, then, are based on existing laws (as referred to in the brackets at the start of the
notes to each clause), EARC’s substantive proposals, the PCEAR’s modifications of EARC’s
proposals and this committee’s refinements.

Clause 62 (Protection if judicial office abolished) is a new provision, inserted after further
consideration by this committee during the public consultation process. Clause 62 attempts to
prevent the removal of Supreme Court judges and District Court judges from office without
following the formal procedure outlined in cl 60.

Clause 56 (DCA s 4; SCQA s 7) provides that there must be a Supreme Court of Queensland
and a District Court. The District Court is not acknowledged in the existing Constitution Act.

Clause 57 (SCQA s 8) provides that the Supreme Court has all jurisdiction necessary for the
administration ofjustice in Queensland. The clause also provides that the Supreme Court:

. is the superior court of record in Queensland;
. is the supreme court of general jurisdiction in and for the State; and
. has, subject to the Commonwealth Constitution, unlimited jurisdiction at law, in equity

and otherwise.

Clause 58 (DCA s 9; SCQA s 12) provides that the Govemor in Council may, by commission,
appoint judges of the Supreme Court or District Court. Appointees must be barristers or
solicitors of the Supreme Court of at least five years standing.

*Clause 59 [CA s 15; DCA s 14(1) & (2); SCA s 195(1); SCQA s 23(1) & (2)] provides that a
judge of the Supreme Court or District Court holds office indefinitely during good behaviour.
Currently, CA s 15 provides that the commissions of judges of the Supreme Court shall remain
infullforce during their good behaviour.

Clause 59 also provides that ajudge must retire at age 70 (although the judge may finish hearing
a proceeding that commenced before the judge reached age 70). In addition, the appointment of a
judge ofthe Supreme Court or District Court is unaffected by the end of the Sovereign’s reign.

Clause 59 represents an important change to the law by referring to the tenure of District Court
judges alongside Supreme Court judges. Currently, the Constitution Act makes no reference to
the District Court or to District Court judges. Note, however, that the provisions purporting to
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protect the judiciary in this Bill nevertheless remain not entrenched, and the provisions dealing
with the judiciary can be repealed or amended by any normal Act of Parliament.

*Clause 60 [CA s 16; DCA s 15; SCA s 195(2)] provides that a judge of the Supreme Court or
District Court may be removed from office only by the Sovereign on the address of the
Legislative Assembly for proved misbehaviour or proved incapacity. The address may only be
made after a tribunal has found that, firstly, and on the balance of probabilities, the person to be
removed has misbehaved or is incapable of performing the duties of office and, secondly, that
the removal is justified.

Clause 60 further provides that the tribunal is to consist of at least 3 persons and that members of
the tribunal must be former Judges or Justices of State or Federal superior courts. A member of
the tribunal cannot be a former judge of the court of which the person who may be removed is a
judge. Tribunal members are to be appointed by resolution of the Legislative Assembly. The
tribunal has the functions, powers, protection and immunity given by an Act.

Clause 60 makes important changes to the present law about the removal ofjudges from office.
These changes include the following.

. For Supreme Court judges, the grounds of removal by the Govemor on an address of the
Legislative Assembly are in the Bill confined to proved misbehaviour and proved
incapacity. Under existing CA s 16 and SCA s 195(2) the power of removal is not
confined to any specific grounds (though judicial commissions are referred to in CA s 15
and SCA s 195(1) as continuing during the judge’s good behaviour). The two prescribed
grounds reflect the accepted grounds for removal of judges in Australia and those
provided under s 72 of the Commonwealth Constitution for the removal of Federal
Justices. Under DCA s 15, the two grounds are prescribed for the removal of District
Courtjudges, albeit without the element ofproved.

Largely, cl 60 reflects the procedure taken in respect of the Hon Mr Justice Vasta of the
Supreme Court of Queensland in 1989. The tribunal in that case was established by s 3 of
the Parliamentary (Judges) Commission o fInquiry Act 1988 and comprised three former
judges appointed by resolution of the Legislative Assembly. The tribunal considered the
civil standard of proof appropriate. It also reflects the procedures provided for in s 28(2)
ofthe Criminal Justice Act 1989. (See the PCEAR’s consolidation report, para 49).

. The legislative requirement for the establishment of a tribunal of 3 current or former
judges to decide on the balance of probabilities whether either of the grounds for removal
exist and whether removal is justified.

. Any other possible avenues for removal of Supreme Court judges are now abrogated.

Uncertainty as to the continuing availability of two forms of proceeding led the PCEAR
(at para 47) to recommend that this procedure in the Constitution be declared the only
method for removal. The two other possible forms of proceeding were: (i) Supreme Court
proceedings for removal for breach ofjudicial commission (that is, for misbehaviour) and
(i1)) removal by the Govemor in Council pursuant to the Colonial Leave ofAbsence Act
1782 (Imp) (22 Geo HI ¢ 75) (Burke’s Act). [New cl 62 supports this intention to
abrogate other ways of removing Supreme Court (and District Court) judges.]

*Clause 61 (CA s 17; SCA s 196) provides that ajudge of the Supreme Court or a judge of the
District Court must be paid a salary applicable to the judge’s office and that the amount of the
salary may not be decreased. The clause further authorises payment ofjudges’ salaries from the
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consolidated fund. Note that the provisions of the Judges’ (Salaries and Allowances) Act 1867
are relevant to cl 61.

By comparison, existing CA s 17 merely provides that salaries ofjudges of the Supreme Court,
as provided for in an Act or otherwise, shall .. be paid and payable to every such judge and
judges for the time being so long as the patents or commissions of them or any of them
respectively shall continue and remain inforce.

*Clause 62 (new) provides protection for a Supreme Court judge or District Court judge if they
hold ajudicial office that is abolished because a court or part of a court is abolished. The judge is
entitled to hold, without loss of salary, a judicial office of equivalent or higher status in the same
court in which the judge held the abolished judicial office or in another court. Clause 62 has no
counterpart in existing Queensland law. The provision attempts to prevent the removal of
Supreme Court judges and District Court judges from office without following the formal
procedure outlined in cl 60.

Clause 62 has been inserted since the consultation draft version of the Bill was released. It aims to further
protectjudicial tenure. The clause is partly based on s 56 of the Constitution Act 1902 (NSW).

CHAPTER 5—REVENUE

Provisions consolidated:

CAs 18 No money vote or Bill lawful unless recommended by
Govemor

CA s 34 All duties and revenues lo form Consolidated Fund

CA s 35 Such fund permanently charged with expenses of collection

CAs 39(1) Consolidated fund lo be appropriated by Act of the
legislature

CA s39(2) Proviso to s 39 - Debentures or any other charges on

Consolidated Fund not to be affected by such
consolidation (deleted)

*Clause 63 (CA s 34) provides that all taxes and other revenues of the State are to form one
consolidated fund to be appropriated for the public service of the State in the manner, and
subject to the charges, specified in the Bill.

*Clause 64 [Bill of Rights 1688 (Imp), art 4] provides that a requirement to pay a tax, impost,
rate or duty must be authorised by an enactment of Parliament.

Clause 64 provides one of the two rules which provide for the important principle that
Parliament controls public finance: govemment cannot raise revenue through taxation except as
authorised by Parliament through legislation. That mle is provided for in article 4 of the Bill of
Rights 1688 (UK) which states: That levying money for or to use of the Crown, by pretence of
prerogative, without grant of Parliament... is illegal
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Clause 64 has been inserted since the consultation draft of the Bill was released. Its insertion follows the
committee’s endorsement of a suggestion made in a public submission that article 4 of the Bill of Rights
1688. which currently has legal force in Queensland, be given effect in the Queensland statute book.

*Clause 65 [CA s 39(1)] provides that expenditure from the consolidated fund must be
authorised by an Act. Further, the Act authorising the payment must specify the purpose of the
payment. The clause replaces the existing phrase in CA s 39(1), that the consolidated fund shall
be subject to be appropriated, with the payment of an amountfrom the consolidated fund must
be authorised by an Act.

Clause 65 provides the second rule concerning Parliamentary control of public finance, namely,
the govemment cannot spend public revenue without Parliament’s authorisation.

Clause 65(3) effectively recognises the exception to ¢l 65(1) which cl 66 represents.

*Clause 66 (CA ss 35 & 39) provides that expenses related to the collection and management of
the consolidated fund are charged to the fund—as the first charge—without requiring specific
appropriations for that purpose. This is an exception to the mle contained in cl 65 that payment
from the consolidated fund must be authorised by an Act of Parliament.

Section 39(2) of the CA is omitted without re-enactment because it is obsolete.

Clause 67 (CA s 18) represents a further balance between the Executive and Parliament in
relation to finance. While cl 65 provides that the Executive must not spend public money
without the Legislative Assembly’s authorisation, cl 67 provides that the Legislative Assembly
must not originate or pass a vote, resolution or Bill for the appropriation of an amount from, or
an amount required to be paid to, the consolidated fund unless it has first been recommended by
message of the Govemor. The clause further provides that the message must be given to the
Legislative Assembly during the session of Legislative Assembly in which the vote, resolution or
Bill will be passed.

Clause 63 more closely follows existing CA s 34 than els 38 and 39 of EARC’s Constitution Bill 1993.

Clauses 64 and 65 reprc.sent. in two clauses, EARC’s cl 40. Clause 65 differs from EARC’s cl 40 by re-
enacting the specific requirement contained in CA s 39(1) that the Act authorising the payment must
specify the purpose for which the payment is made.

Clause 66 copies EARC’s cl 41 in transcribing CA s 35 and part of CA s 39(1). The wording of els 63
and 66 is based somewhat on that ofthe Commonwealth Constitution, ss 81 and 82.

Clause 67 copies EARC’sc!40 in transcribing CA s 18.

CHAPTER 6—LANDS

Provisions consolidated:

+ CAs 30 Legislature empowered to make laws regulating sale and
other disposal of waste lands

« CAs 40(1) The entire management of Crown lands and all revenues
thence arising to be vested in the local legislature

+ CA s40(2) Proviso to s 40 (deleted)
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*Clause 68 (CA ss 30 and 40) provides that Parliament has legislative power over the sale,
letting, disposal and occupation of the waste lands of the Crown. The clause further provides that
the management and control of the waste lands of the Crown and all revenues .from those lands
vest in the Parliament.

The clause re-enacts the substantive portions of CA ss 30 and 40 which explicitly vested power
over the waste lands of the Crown in the local—not the Imperial—Legislature. Subclause (1) of
cl 68 provides for CA s 30 without the lengthy historical references introducing the provision.
Subclause (2) of cl 68 provides for CA s 40(1). Minimal stylistic changes which do not change
the effect of the provisions have been made to the substantial matters that have been retained.

The proviso contained in CA s 40(2) is deleted because it is spent.

EARC combined CA ss 30 and 40 as cl 9 of its Constitution Bill 1993. While EARC suspected that the
totality of CA s 30 is superfluous in light of the general law making power in CA s 2 (clause 6 of this
Bill). EARC cautioned away from entirely deleting the provision because it might inadvertently disturb
the constitutional status quo surrounding land ownership and native title (consolidalion report, para
6.223). This committee substantially replicates EARC's provision (as cl 68).

CHAPTER 7--LOCAL GOVERNMENT

Provisions consolidated:
+ CAs54 System oflocal govemment

« CAsS5S Manner of appointing persons to exercise powers,
authorities, duties and functions of local govemment

*+ CAs56 Procedure on Bills affecting local govemment

Clauses 69-76 are founded on existing CA ss 54-56 which purport to give constitutional status
to the State’s system of local govemment. Sections ss 54-56 of the Constitution Act were
inserted by the Constitution Act Amendment Act 1989. EARC comments on these sections at
para 4.52 ofits Febmary 1993 consolidation Issues Paper (No 21):

Sections 54-56 might be thought to mark a break from the normal state of local
government in Australia, and indeed England, typically at the mercy of a sovereign
Parliament. The protection is almost wholly illusory, however, as the sections are all

subject to express or even implied repeal by any later Act.

EARC noted that, while CA s 56(2) states that a referendum on a proposal to end the system of
local govemment must be held if a Bill would end the system of local govemment, CA s 56
[unlike, say, CA s 53(1)] does not entrench itself and could thus be expressly repealed by an
ordinary Act of Parliament to effect what it purports to protect against.

Local govemment provisions have been redrafted to enhance the logic and readability of the
provisions, to reflect the passage of the Local Government Act 1993 and to adopt the phraseology
contained in that Act.

For example, existing CA ss 54-56 (as well as EARC’s redraft of those provisions) refer to both
a local government and a local government’s council. However, the Local Government Act refers
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only to a local govemment. [See, for example, Local Govemment Act, ss 32 (Membership of
local govemments), 35 (Local govemments are bodies corporate) and, especially, 113
(Dissolution of local government)].

It should be noted that EARC’s scheme of redrafting CA ss 54-56 (as els 43-53 of its Constitution Bill
1993) has not been followed in the clauses below. This is partly for stylistic reasons and partly to adopt
the current language of the Local Government Act J993.

PART 1—LOCAL GOVERNMENT SYSTEM

Clause 69 [CA s 54(1)] provides that there must be and continue to be a system of local
govemment in the State. The system consists of a number of local governments.

*Clause 70 [CA ss 54(1)-(4)] defines a local govemment as an elected body that is charged with
the good mle and local govemment of the area allocated to it. At the same time, the clause makes
it clear that the constitution of a local govemment and its functions and powers are subject to
control by statutes of the Parliament.

PART 2—PROCEDURE RESTRICTING DISSOLUTION OF LOCAL GOVERNMENT
COUNCIL AND INTERIM ARRANGEMENT

Clauses 71-74 transcribe the provisions of the lengthy CA s 55, essentially providing that an
instmment purporting to dissolve a local govemment must be approved by the Legislative
Assembly before it can have effect.

Clause 71 [CA s 55(2)] provides that, a copy of an instmment seeking to dissolve a local
govemment must be tabled in the Legislative Assembly within 14 sitting days of the instmment’s
making.

*Clause 72 [CA s 55(2) & (5)] provides that until the instmment purporting to dissolve a local
govemment is ratified by the Legislative Assembly, the instmment only has the effect of
suspending the local govemment’s councillors from office. During the suspension, the persons
appointed to act as the local govemment may be taken to be the local government.

*Clause 73 [CA s 55 (2) & (3)] provides that if the Legislative Assembly—upon motion of the
Minister responsible for local govemment—ratifies the dissolution of a local govemment within
14 sitting days of the tabling of the instmment purporting to dissolve the local govemment, the
local govemment is dissolved (in accordance with the instmment).

Clause 74 [CA s 55 (4); ~CA s 55(1)] provides that, if the Legislative Assembly refuses to ratify
or does not effectively ratify the dissolution within 14 days of the tabling of the instmment
purporting to dissolve the local govemment, the effect of the instmment ends. In addition, the
clause provides that, if a copy of the instmment is not tabled in Parliament within 14 sitting days
of its making pursuant to section 71, the effect of the instmment also ends.

Subsequently, on the ending of the effect of the instrument:

. the local govemment’s suspended councillors are reinstated in their respective offices;
and
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. the appointment of a body or a person appointed to perform the functions and exercise
the powers of the local govemment because of its purported dissolution ends.

PART 3—SPECIAL PROCEDURES FOR CERTAIN LOCAL GOVERNMENT BILLS

Clause 75 [CA s 56(1)] provides that a member introducing any Bill for an Act that would ajfect
a local govemment, or local govemments generally, must—if the member introducing the Bill
thinks it practicable—circulate a summary of the Bill to a local govemment representative body
within a reasonable time before the Bill is introduced.

*Clause 76 [CA s 56(2)-(6)] provides for a Bill that would end the system of local govemment.
Before such a Bill can be effective, a proposal that the system of local govemment should end
must be approved by electors at a referendum. However, as noted in the introduction to the notes
for this chapter, the clause does not entrench itself so it is subject to amendment by an ordinary
Act of Parliament.

Note that cl 7 1 of the consultation draft version of the Bill had con.sistcd of renumbered CA s 53 (Certain
measures to be supported by referendum). Former clause 71 is not contained in thi.s finalised draft 1999
Bill. That provision remains, unaltered, as CA s53 in that Act. Note that the text of CA s53 is
nevertheless reproduced in attachment ! to the Bill. Also sec the notes to cl 4 (Status of particular
provisions).

CHAPTER 8§—MISCELLANEOUS

Provisions consolidated:
+ COGAs 11 Issue of compliance not justiciable

+ COGA s 13 Suspension of letters patent (omitted)

Clause 77 (COGA s 11) provides that the issue of compliance with the following clauses is not
justiciable. In other words, whether or not the requirements contained in the following clauses
have been followed cannot be challenged in court. The clauses are:

cl 31 (Publication of commission, declaration of allegiance etc) - COGA s 5;

cl 40 (Delegation by Govemor to Deputy Governor) - COGA s 10;

cl 41 (Administration of govemment by Acting Govemor) - COGA s 9;

cl 47 (Executive Council) - COGA s 6; and

cl 49 (Meetings of Executive Council) - COGA s 7.
Clause 77 relocates COGA s 11 and ensures that the five Constitution (Office of Govemor) Act
sections (COGA ss 5, 6, 7, 9 & 10) that are declared non-justiciable in that Act are continued to
be declared so here. Presumably, those administrative provisions were sought to be placed
beyond challenge when the Act was created in 1987 to give legislative force to the letters patent

(re)constituting the office of Govemor made on 14 Febmary 1986 and proclaimed on 8§ March
1986.
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The phrase Without affecting the justiciability of any other issue under this Act is inserted in
cl 77. This is done to prevent the clause being misinterpreted to affect the justiciablity or
otherwise of the other provisions in this Bill which might have occurred if COGA s 11 was
simply reproduced outside its limited original environment of the provisions of the COGA. The
courts, including Queensland courts, have traditionally recognised that the issue of compliance
with some constitutional provisions (for example, provisions about proceedings of Parliament)
are sometimes not open for adjudication by the courts. The courts instead recognise that
compliance with such provisions is a matter solely for the Parliament. The committee did not
want to inadvertently affect the courts’ recognition of the non-judiciability of such provisions by
relocating COGA si 1 without the limiting introductory phrase.

EARC had not considered COGA s 11 suitable for relocation to a consolidated Constitution Act. For the
reasons mentioned in the notes to ¢l 31, this committee has relocated COGA s 11 to this Bill.

COGA s 13 is the only provision of that Act which is repealed without relocation. The
Constitution (Office of Govemor) Act is subsequently repealed.

COGA s 13 suspended the operation of the letters patent proclaimed on 6 March 1986 so long as
various provisions of the COGA Act were in force. This committee endorses EARC’s
recommendation (Schedule 3 to the Bill in Appendix B of EARC’s consolidation report) to
repeal those letters patent. The committee considers that the relocation to this Bill of all the
COGA sections which COGA s 13 purports to protect, and the resultant elevation of the status of
those sections by being in the primary Constitution Act, is now sufficient protection in itself to
deter against any unconsidered amendment or repeal of those sections by a future Parliament.
The committee notes that the New South Wales and Victorian Parliaments did not introduce
equivalents to COGA s 13 when letters patent for those States, similar to those proclaimed in
Queensland on 6 March 1986, were given legislative effect.

This Bill does not include a general regulation-making power. The committee does not think it
appropriate that the Govemor in Council should be provided with a regulation-making power
under the Bill. Of the eight main Acts being consolidated in this Bill, only the Legislative
Assembly Act contains a regulation-making power for the Act. Even the recent Parliamentary
Committees Act 1995 does not contain a regulation-making power. It should be noted, however,
that a regulation-making power appears in cl 55 which applies to chapter 3, part 5.

Note that former ¢! 73 ISiyli.stic amendments and renumbering (new)] of the consultation draft version of
the Bill is not contained in this finalised draft 1999 Bill. Clause 73 is no longer necessary, given that the
committee’s consolidation is nov” in the form of a new 1999 Bill, not as amendments to the Constitution
Act 1867 (as it was in the consultation draft version of the Bill).

ACHAPTER 9—TRANSITIONAL PROVISIONS

Clauses 78 to 87 provide for transitional arrangements for when the Bill is introduced.
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"CHAPTER 10—CONSEQUENTIAL AMENDMENTS AND REPEALS

Clause 88 amends certain Acts as set out in Schedule 2.

Clause 89 repeals the Acts set out in Schedule 3 and declares that the Imperial Laws set out in
Schedule 4 have no force in Queensland.

SCHEDULE 1—OATHS & AFFIRMATIONS

Schedule 1 contains various oaths and affirmations referred to in the Bill. The schedule includes:

. the oath or affirmation of allegiance taken from existing CA s 4 and referred to in the
Oaths Act 1867, s 5A. This oath or affirmation is to be taken by a member of the
Legislative Assembly under cl 21;

. the oath or affirmation of office to be taken by the Governor under cl 31 (and by the
Acting Governor under cl 41);

. the oath or affirmation of office to be taken by the Premier or other Minister under cl 42;
and

. the oath or affirmation of office and of secrecy to be taken by members of the Executive

Council under cl 47.

Currently, the oath or affirmation of office for the offices of Governor, Premier or other
Ministers and members of the Executive Council are not contained in legislation. In expressing
these oaths or affirmations of office, some stylistic changes have been made to their wording.
The oath of office and of secrecy to be taken by members of the Executive Council has been
altered quite considerably (by replacing the oath of secrecy with an equivalent oath contained in
the current Northern Territory Draft Constitution (Northern Territory). Sessional Committee on
Constitution Development, Final Draft Constitution for the Northern Territory, Government
Printer, Darwin, December 1996— Schedule 5, p 66).

"SCHEDULE 2—GENERAL AMENDMENTS

Certain provisions of the following Acts are amended in Schedule 2:
Acts Interpretation Act 1954,
Constitution Act 1867,
Constitution Act Amendment Act 1890;
Constitution Act Amendment Act 1934,
District CourtAct 1967;
Electoral Act 1992 ;
Supreme CourtAct 1995, and
Supreme Court of Queensland Act 1991.
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"SCHEDULE 3—REPEALED LAWS

Schedule 3 provides for the repeal of the following laws:
. Legislative Assembly Act 1867\

. Proclamation declaring transfer of certain islands dated 22 August 1872 and published in
the gazette on 24 August 1872 at page 1325;

. Ojficials in Parliament Act 1896,
. Constitution Act Amendment Act 1922,
. Royal Powers Act 1953,

. Australia Acts (Request) Act 1985,

. Proclamation of Letters Patent for Governor dated 6 March 1986 and published in the
gazette on 8 March 1986 at pages 903-6; and
. Constitution (Ojfice of Governor) Act 1987.

Existing provisions of the Legislative Assembly Act 1867 and the Officials in Parliament Act
1896 are relocated to both this Bill and the adjunct Parliament of Queensland Bill 1999. It is this
Bill, however, that provides for the repeal of those Acts.

The Parliament of Queensland Bill 1999 incorporates the Constitution Act Amendment Act 1896,
the Parliamentary Papers Act 1992, and the Parliamentary Committees Act 1995 and
consequently provides for the repeal of those Acts.

The commencement provisions contained in this Bill and the Parliament Bill refer to the Acts
commencing on a day to be fixed by proclamation. To completely effect the consolidation
exercise, both this and the Parliament Bill would together be proclaimed to commence at the
same time.

SCHEDULE 4—IMPERIAL LAWS NO LONGER IN FORCE

Schedule 4 provides for the declaration of the following laws to be of no force in Queensland:
Australian Constitutions Act 1850’
New South Wales Constitution Act 1855’

Order in Council dated 6 June 1859 mentioned in the preamble to the Constitution Act
1867,

Australian Constitutions Act 1862, and

Colonial Letters PatentAct 1863.
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"ATTACHMENT 1

Attachment 1sets of the text of the Constitution Act 1867, ss 1,2, 2A, 11A, 11B and 53.

"ATTACHMENT 2

Attachment 2 sets of the text of the Constitution Act Amendment Act 1892, s2 and the
Constitution Act Amendment Act 1934, s 4.

"ATTACHMENT 3

Attachment 2 sets of the text of the Constitution Act Amendment Act 1934, s 3.
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LCARC’S CONSTITUTION BILL 1999

CHAPTER 1—PRELIMINARY
Short title

1. This Act may be cited as the Constiiuiion of Queensland
Act 1999.

Commencement

2. This Act commences on a day to be fixed by proclamation.

Object (-EARC reprint s 3(1) + (4))
3. This Act declares, consolidates and modernises, to the

extent practicable, the Constitution of Queensland.[~EARC
reprint s 3(1)]

Status of particular provisions (new)

4.(1) Sections 6, 7, 8 and 30 are—

(a) restatements of the corresponding provisions of the
Constitution Act 1867, namely, sections 1, 2, 2A and
11A and 1IB ofthat Act;' and

(b) not intended to affect in any way the meaning or effect
of those corresponding provisions.

(2) Section 16 is a restatement of the Constitution Act
Amendment Act 1890, section 2 and is not intended to affect
in any way the meaning or effect of the provision.

(3) In restating the corresponding provisions mentioned, it is
not intended to change the law stated in the provisions.

! Constitution Act 1867, sections 1| (Legislative Assembly), 2 (Legislative

Assembly constituted), 2A (The Parliament), 11A (Office of Governor)
and IIB (Definition of Royal Sign Manual)

Attachment I sets out the fext of these provisions as well as the text of

EXISTING PROVISIONS

EARC’S DRAFT CONSTITUTION BILL 1993

PART 1—PRELIMINARY
Short Title
1. This Act may be cited as the Queensland Constitution
Act 1993.
Commencement
2.(1) Section 55 (Relocations) commences immediately
after the commencement of section 1(Short title).

(2) Section 56 (Repeals etc.) commences immediately
after the commencement of section 55.

(3) Section 57 (Numbering and renumbering of Act)
commences immediately after the commencement of
section 56.

Object

3.(1) This Act declares the Constitution of Queensland.

(2) The existing legislation on the Constitution of
Queensland is consolidated.

(3) Constitutional provisions about the judiciary are
reformed.

(4) Constitutional provisions that may not be amended or
repealed without a referendum are preserved.
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I the Constitution Act !R67, section 53 (Certain measures to be supported
by referendum).

1“ Constitution Act Amendment Act 1890, section 2 (Duration of
Legislative Assembly to be 3 years only)

1 Attachment 2 sets out the text of that provision as well as the text of the

Coitsiiiuiion Act Amendment Act 1934, section 4 (Duration of

Legislative Assembly not to be extended except in accordance with this
section).

References to the Sovereign (new)

5. A reference in this Act to the Sovereign is a reference to
the Queen or King for the time being, and, if necessary,
! includes the Queen’s or King’s heirs and successors.

CHAPTER 2—PARLIAMENT

PART I—CONSTITUTION AND POWERS OF
PARLIAMENT

1 Legislative Assembly (CA s 1 + EARC reprints 5)

6. "Therc is to be within the State of Queensland a Legislative
Assembly.
This is merely a restatement of the Constitution Act 1867, section 1
(Legislative Assembly)—see section 4 (Status of particular provisions).
Also .see attachment 1 for the text of the Constitution Act 1867, section
1 and 53 which provides that a Bill that expressly or impliedly in any
way affects section 1of that Act must not be presented to the Governor

for assent without the approval of a majority ofelectors at a referendum.

Law-making power (CA s 2 + EARC reprint s 6)

7. “within the Slate of Queensland, the Sovereign has power

1by and with the advice and consent of the Legislative
Assembly to make laws for the peace, welfare and good
government of the State in all cases.

*  This is merely a restatement of the Constitution Act 1867, section 2
(Legislative Assembly constituted)—see section 4 (Status of particular
provisions). Also see attachment 1 for the text of the Constitution Act
1867, section 2 and section 53 which provides that a Bill thatexpressly
or impliedly in any way affects section 2 of that Act must not be
presented to the Governor for assent without the approval of a majority

ofelectors at a referendum.

The Parliament (CA s 2A + EARC reprint s 4)

8.(1) ~The of Queensland
Sovereign and the Legislative Assembly.

Parliament consists of the

(2) Every Bill, after its passage through the Legislative

EXISTING PROVISIONS

Legislative Assembly [CA]

1. There shall be within the said Colony of Queensland a
Legislative Assembly.

Legislative Assembly constituted [CA]

2. Within the said Colony of Queensland Her Majesty shall
have power by and with the advice and consent of the said
Assembly to make laws for the peace welfare and good
government of the colony in all cases whatsoever.

The Parliament [CA]

2A.(1) The Parliament of Queensland consists of the Queen
and the Legislative Assembly referred to in sections 1and 2.

(2) Every Bill, after its passage through the Legislative

EARC’S DRAFT CONSTITUTION BILL 1993

PART 2—PARLIAMENT

Legislative Assembly. Order in Council s.1.

5. There shall be within the said Stale of Queensland a
Legislative Assembly.

Legislative Assembly constituted. Ord in Council s.2

6. Within the said State of Queensland Her Majesty shall
have power by and with the advice and consent of the
said Assembly to make laws for the peace welfare and
good government of the State in all cases whatsoever.

The Parliament

4.(1) The Parliament of Queensland consists of the
Queen and the Legislative Assembly referred to in
sections 1 and 2,
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Assembly, must be presented to the Governor for assent by or
in the name of the Sovereign and has no effect unless it has
been duly assented to by or in the name of the Sovereign.

~  This is merely a restatement of the Constituiion Acl 1867, section 2A

(The Parliament)-see section 4 (Status of particular provisions). Also
see attachment I for the text of the Constitudan Acl 1867, section 2A
and section 53 which provides that a Bill that expressly or impliedly in
any way affects section 2A of that Act must not be presented to the
Governor for assent without the approval of a majority of electors at a

referendum.

Also see attachment 3 which sets out the text of the Co/isiittiiion Act
Amendment Act 1934, section 3 (Parliament not to be altered in the
direction of re-establishing the Legislative Council or other body except
in accordance with this section).

Powers, rights and immunities of Legislative
Assembly (CA s 40A)

9.(1) The powers, rights and immunities of the Legislative
Assembly and its members and committees are—

(a) the powers, rights and immunities defined under Act;
and

(b) until defined under Act—the powers, rights and

immunities, by custom, statute or otherwise, of the
Commons House of Parliament of the United
Kingdom and its members and committees at the
establishment of the Commonwealth.* [CA s 40A]

(2) In this section-

“rights” include privileges.

Date ofestabli.shment of the Commonwealth— 1 January 1901

Members of Legislative Assembly (CA s 28)

10. The Legislative Assembly is to consist of members who
are eligible” to be elected by the inhabitants of the State who
are eligible* to elect members.

A Seethe Parliament o f Queen.%lund Bill.

See (he Electoral Act 1992.

EXISTING PROVISIONS

Assembly, shall be presented to the Governor for assent by or
in the name of the Queen and shall be of no effect unless it
has been duly assented to by or in the name of the Queen,

Powers, privileges and immunities of Legislative
Assembly [CA]

40A. The powers, privileges and immunities to be held,
enjoyed and exercised by the Legislative Assembly and the
members and committees thereof shall be such as are defined
by any Act or Acts so far as those powers, privileges and
immunities are not inconsistent with this Act or any other Act
and until so defined shall be those powers, privileges and
immunities held, enjoyed and exercised for the time being by
the Commons House of Parliament of the United Kingdom
and its members and committees so far as those powers,
privileges and immunities are not inconsistent with this Act or
any other Act, whether held, possessed or enjoyed by custom,
statute or otherwise.

Members of Assembly [CA]

28. The Legislative Assembly shall consist of members duly
qualified according to the Legislative Assembly Act 1867 for
the time being to be elected by the inhabitants of the said
State having any of the qualifications mentioned in the
Electoral Act for the time being.

EARC’S DRAFT CONSTITUTION BILL 1993

(2) Every Bill, after its passage through the Legislative
Assembly, shall be presented to the Governor for assent
by or in the name of the Queen and shall be of no effect
unless it has been duly assented to by or in the name of
the Queen.

[Under Acts, by reference to House of Commons

4.(1) The Legislative Assembly,
member has the powers, privileges and immunities

a committee or a
conferred on the Legislative Assembly, committee or
member, as the case may be, by an Act.

(2) Subject to any Act-

(a) the Legislative Assembly has the same powers,
privileges and immunities as the House of
Commons; and

(b) a committee has the same powers, privileges
and immunities as a committee ofthe House of
Commons; and

(c) a member has the same powers, privileges and
immunities as a member of the House of
Commons.

from EARC’s Parliament Bill 1993 contained in

Appendix G to EARC’s October 1992 committees

report.]
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Division of State into electoral districts (new)

II. The State is to be divided into the same number of
electoral districts as there are members of the Legislative
Assembly.*

The Electoral Act 1992 sets out (he process.'

1 member for each electoral district (LAA s4 +
EARC reprint s 8)

12. Each member of the Legislative Assembly is to represent
1 of the electoral districts.

Number of members of Legislative Assembly (LAA s
3+ EARC reprints 7)

13.  The Legislative Assembly is to consist of 89 members.

Power to alter system of representation (CA 1867 s
10)

14. The Parliament under an Act may—

(a) vary the electoral districts of the State that are to be
represented in the Legislative Assembly; and

(b)  establish new and other electoral districts; and

(©) vary the number of members to be elected to the
Legislative Assembly; and

(d) vary and regulate the appointment of returning officers
and make any new and other provision that it
considers convenient for the issuing and return of
writs for the election of members to the Legislative
Assembly and the time and place of holding the
elections.[CA slO]

EXISTING PROVISIONS

One member for each electoral district [LAA]

4. Each member is to represent I of the 89 electoral districts
provided for in the Electoral Act J992.

Number of members of Assembly [LAA]

3. The Assembly is to consist of 89 members.

Power to alter system of representation [CA]

10. It shall be lawful for the legislature of the State by any
Act or Acts to be hereafter passed—

(a) to alter the divisions and extent of the several
counties districts cities towns boroughs and hamlets
which shall be represented in the Legislative
Assembly; and

(b) to establish new and other divisions of the same; and

(©) to alter the apportionment of representatives to be

chosen by the said counties districts cities towns
boroughs and hamlets respectively; and

(d) to alter the number of representatives to be chosen in
and for the State and in and for the several electoral
districts in the same; and

(e) to alter and regulate the appointment of returning
officers and make such new and other provision as
they may deem expedient for the issuing and return
of writs for the election of members to serve in the
said Legislative Assembly and the time and place of
holding such elections.

EARC’S DRAFT CONSTITUTION BILL 1993

1 member for each electoral district

8. Each member of the Legislative Assembly is to
represent 1 of the 89 electoral districts provided for in
the Electoral Act 1992

Numbers of members of Legislative Assembly

7. The Legislative Assembly is to consist of 89 members.
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CH 2, PART 2—PROCEDURAL REQUIREMENTS
FOR THE LEGISLATIVE ASSEMBLY

Summoning, proroguing and dissolution of
Legislative Assembly (CA s 27 + part of s 12)

15.(1) The Governor may summon the Legislative Assembly
in the Sovereign’s name by instrument under the Public Seal
of the State.[CA s 27]

(2) The Governor may prorogue or dissolve the Legislative
Assembly by proclamation or otherwise whenever the
Governor considers it expedient.[CA s 12]

Duration of Legislative Assembly to be 3 years only
(CAAA 1890s2)

16. Every Legislative Assembly is to continue for 3 years
from the day appointed for the return of the writs for
choosing it, and no longer, unless it is dissolved earlier.

This is merely a restatement of the Consuiution Act Amendment Act
IR90. section 2 (Duration of L.egislative Assembly to be 3 years only)—
sec section 4 (Status of particular provisions). Also see attachment 2 for
the text of the Constituiion Act Amendment Acl ]890, section 2 and the
Constituiion Act Amendment Act 1934, section 4 which provides that
Constitution Act Amendment Act 1890, section 2 must not be amended
to extend the 3 year period except in the way provided by section 4
which involves the approval ofthe relevant bill by a majority of electors
at a referendum.

EXISTING PROVISIONS

Constitution of Legislative Assembly [CA]

27. For the purpose of constituting the Legislative Assembly
it shall be lawful for the Governor from lime to time as
occasion shall require in Her Majesty’s name by an
instrument or instruments under the Great Seal of the State to
summon and call together a Legislative Assembly in and for
the said State.

[CA s 12 (Place and time of holding Parliament)
reproduced on p 7 ofthis table]

Duration of Legislative Assembly to be 3 years only
[CAAA 1890]

2. Every Legislative Assembly continues for 3 years from the
day appointed for the return of the writs for choosing it, and
no longer, unless it is dissolved earlier by the Governor.

Duration of Legislative Assembly not to be extended
except in accordance with this section [CAAA 1934]

4.(1) The provisions of section two of "The Constitution Act
Amendment Act of 1890" (referred to in the preamble to this
Act) shall not be amended in the direction of extending the
period of three years, which, as provided by the said section
two, is the period for which any Legislative Assembly, now
or hereafter summoned and chosen, shall continue from the
day appointed for the return of the writs for choosing the
same and no longer (subject, nevertheless, to be sooner
dissolved by the Governor), nor shall any other Act or law
relating to the Constitution be passed extending such period
of three years as aforesaid, except in the manner provided by
this section.

(2) A Bill for any purpose within subsection (1) of this

EARC’S DRAFT CONSTITUTION BILL 1993

Proroguing and dissolution of Legislative
Assembly

15. The Governor may, in accordance with convention-
(a) prorogue the Legislative Assembly; or
(b) dissolve the Legislative Assembly.

Duration of Legislative Assembly to be three
years only.

10. Every Legislative
summoned and chosen shall continue for three years
from the day appointed for the return of the writs for
choosing the same, and no longer; subject nevertheless to
be sooner dissolved by the Governor.

Assembly hereafter to be

SCHEDULE 1. ENTRENCHING PROVISIONS

Duration of Legislative Assembly not to be
extended except in accordance with this section

3. (I)-(6) [WORDING VIRTUALLY IDENTICAL TO
CAAA 1934, s 4 IN MIDDLE COLUMN]
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Time and place for sessions of Legislative Assembly
(part of CA s 12)

17.(1) The Governor may set the times and places in
Queensland for sessions of the Legislative Assembly that the
Governor considers appropriate.[CA s 12]

(2) The Governor may change the times and places if the
Governor considers change advisable and more consistent
with general convenience and the public welfare.[CA s 12]
(3) The Governor must give sufficient notice of a change.[CA
s 12]

Minimum sitting requirement for Legislative
Assembly (CA s 3+ EARC reprints 11)

18.(1) The Legislative Assembly must meet at least once in
every calendar year.[CA s 3 + EARC reprints 11(1)]

(2) One year must not pass between a sitting of the

EXISTING PROVISIONS

section shall not be presented to the Governor for the
reservation thereof for the signification of His Majesty’s
pleasure, or for the Governor’s Assent, or be in any other way
assented to, until the Bill has been approved by the electors in
accordance with this section.

(3) On a day not sooner than two months after the passage of
the Bill through the Legislative Assembly, the question for
the approval or otherwise of the Bill shall be submitted to the
electors qualified to vote for the election of members of the
Legislative Assembly according to the provisions of “7/ze
Elections Acts, 1915 to 1932,” or any Act amending the same
or in substitution therefor.

Such day shall be appointed by the Governor in Council.

(4) When the Bill is submitted to the electors the vote shall be
taken in such manner as the Legislature prescribes.

(5) If a majority of the electors voting approve the Bill, it
shall be presented to the Governor for the reservation thereof
for the signification of His Majesty’s pleasure.

(6) The provisions of this section shall extend to any Bill for
the repeal or amendment of this section.

Place and time of holding Parliament [CA]

12. It shall be lawful for the Governor to fix such place or
places within any part of the State and such times for holding
every session of the Legislative Assembly of the said State as
the Governor may think fit such times and places to be
afterwards changed or varied as the Governor may judge
advisable and most consistent with general convenience and
the public welfare giving sufficient notice thereof and also to
prorogue the said Legislative Assembly from time to time and
to dissolve the said Assembly by proclamation or otherwise
whenever the Governor shall deem it expedient.

One session of Parliament to be held each year [CA]

3. There shall be a session of the Legislative Assembly once
at least in every year so that a period of 12 calendar months
shall not intervene between the last sitting of the Legislative

EARC’S DRAFT CONSTITUTION BILL 1993

Time and place for sessions of Legislative
Assembly.

12. (1) The Legislative Assembly is to hold session
within Queensland at times and places decided by the
Governor.

(2) In deciding the time and place, the Governor must
have regard to the public interest and all relevant matters,

Frequency ofsessions of Legislative Assembly.

11. (1) The Legislative Assembly must meet in session at
least once in every year.

(2) One year must not pass between the last sitting of the
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Legislative Assembly and the next sitting of the Legislative
Assembly.[CA s 3 + EARC reprint s 11(2)]

[ENTRENCHED PROVISION REMAINS IN CAAA 1934
BUT THE TEXT IS REPEATED IN ATTACHMENT 3 TO
THE BILL]

EXISTING PROVISIONS

Assembly in one session and the first sitting of the Legislative
Assembly in the next session.

Parliament not to be altered in the direction of re-
establishing the Legislative Council or other body
except in accordance with this section [CAAA 1934]

3.(1) The Parliament of Queensland (or, as sometimes called,
the Legislature of Queensland), constituted by His Majesty
the King and the Legislative Assembly of Queensland in
Parliament assembled shall not be altered in the direction of
providing for the restoration and/or constitution and/or
establishment of another legislative body (whether called the
“Legislative Council,” or by any other name or designation,
in addition to the Legislative Assembly) except in the manner
provided in this section.

(2) A Bill for any purpose within subsection one of this
section shall not be presented to the Governor for the
reservation thereof for the signification of His Majesty’s
pleasure, or for the Governor’s Assent, or be in any other way
assented to, until the Bill has been approved by the electors in
accordance with this section,

(3) On a day not sooner than two months after the passage of
the Bill through the Legislative Assembly, the question for
the approval or otherwise of the Bill shall be submitted to the
electors qualified to vote for the election of members of the
Legislative Assembly according to the provisions of “The
Elections Acts. 1915 to 1932,” or any Act amending the same
or in substitution therefor.

Such day shall be appointed by the Governor in Council.

(4) When the Bill is submitted to the electors the vole shall be
taken in such manner as the Legislature prescribes.

(5) If a majority of the electors voting approve the Bill, it
shall be presented to the Governor for the reservation thereof
for the signification of His Majesty’s pleasure,

(6) The provisions of this section shall extend to any Bill for
the repeal or amendment of this section.

EARC’S DRAFT CONSTITUTION BILL 1993

Legislative Assembly in a session and its first sitting in
the next session.

SCH 1-ENTRENCHING PROVISIONS °

Parliament not to be altered in the direction of
re-establishing the Legislative Council or other
body except in accordance with this section

2. (1)-(6) [WORDING VIRTUALLY IDENTICAL TO
CAAA 1934, s 3 IN MIDDLE COLUMN]
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CH 2, PART 3—MEMBERS

Division 1— Generally

Eligibility to stand for election as a member
(Electoral Acts 83(1) + part of s 83(2) + EARC
reprint s 27)

19.(1) "An adult who is an Australian citizen living in
Queensland is eligible to stand for election as a member of
the Legislative Assembly.[-Electoral Act s 83(1) .+ EARC
reprint s 27(I)]

(2) However, a person disqualified under an Act from
standing for election is not eligible to stand for election.[part
Electoral Acts 83(2) + EARC reprint s 27(2)]

(3) Subsection (1) is subject to any conditions imposed by an
Act.[EARC reprint s 27(3)]

EXISTING PROVISIONS

Abolition of Legislative Council [CAAA 1922]

2.(1) The Legislative Council of Queensland is abolished.

(2) The office of member of the said Legislative Council is
abolished.

(3) All offices constituted or created in or in connection with
the said Legislative Council are abolished.

(4) The Parliament of Queensland (or as sometimes called the
Legislature of Queen.sland) shall be constituted by His
Majesty the King and the Legislative Assembly of
Queensland in Parliament assembled.

(5) Any reference in any Act, rule, regulation, instrument, or
writing whatsoever to the legislature, or to the Parliament, or
to both Houses of Parliament, or other reference, which, if
this Act had not been passed, would be deemed to include a
reference to the Legislative Council, shall be construed to
refer only to His Majesty the King and the Legislative
Assembly of Queensland in Parliament assembled, or only to
the said Legislative Assembly, as the context may require.

Repeal etc. of certain enactments [CAAA 1922]

4. All enactments or provisions contained in any Act or order
in council relating to the Constitution of Queensland which
are inconsistent with any of the provisions of this Act are
hereby repealed to the extent of any such inconsistency.

Who may be nominated (Electoral Act 1992)

83.(1) A person may be nominated as a candidate for

election, and may be elected, as a member of the Legislative

Assembly for an electoral district if the person is—

(a) enrolled on an electoral roll forthe electoral district
or another electoral district; and

(b) an Australian citizen; and
(c) an adult; and
(d) not a disqualified person under subsection (2).

EARC’S DRAFT CONSTITUTION BILL 1993

PART 4 - MEMBERS OF THE
LEGISLATIVE ASSEMBLY

Eligibility to stand for election as a member

27. ()An adult who is an Australian citizen living in
Queensland is eligible to stand for election as a member
of'the Legislative Assembly.

(2) However, a person disqualified under an Act from
standing for election is not eligible to stand for election.

(3) Subsection (I) is subject to any conditions imposed
by an Act.
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This section is a basic statement about eligibility. The Parliameni of
Queensland Bill contains specific provisions about the qualification of

members-

Disqualification of member (part of CAs 7+ EARC

reprint s 29)

20.(1) "No person who is disqualified under an Act from
being a member of the Legislative Assembly is capable of
becoming a candidate for election as a member or becoming a
member.

(2) A member of the Legislative Assembly who becomes
disqualified under an Act from being a member stops being a
member in accordance with that Act.

This section is a basic statement about disqualification. The Parliament
of Queensland Bill about the
disqualification of members and the effect of unduly qualified members

contains specific provisions

on the validity of the operations of Parliament.
No member to sit or vote without first taking oath
(CAsd +5)

in the Legislative
oath or

21.(1) No member may sit or vote
Assembly unless the member has made the
affirmation of allegiance in schedule I.""[CA s 4 + 5]

(2) The oath or affirmation must be made before the
Governor or a person authorised by the Governor to
administer the oath or affirmation.[CA s 4]

Schedule 1 (Oaths and affirmations)

EXISTING PROVISIONS

(2)... [RELOCATED TO PARLIAMENT OF QUEENSLAND
BILL 1999]

Election of disqualified persons void [CA]

7.(1) If any person by this Acl disabled or declared to be
incapable to sit or vote in the Legislative Assembly shall
nevertheless be elected and returned as a member to serve in
the said Assembly for any electoral district such election and
return shall and may be declared by the said Assembly to be
void and thereupon the same shall become and be void to all
intents and purposes whatsoever.

No member to sit or vote until the member has taken
the following oath ofallegiance [CA]

4. No member of the Legislative Assembly shall be permitted
to sit or vote therein until that member has taken and
subscribed the following oath before the Governor or before
some person or persons authorised by the Governor to
administer the oath—

3

I, .. (name of member) . . do sincerely promise and swear
that I will be faithful and bear true allegiance to Her (or His)
Majesty . . (name of Sovereign) . . as lawful Sovereign of
Australia and Her (or His) other realms and territories, and to
Her (or His) heirs and successors, according to law. So help

me God.”

Affirmation may be made instead of oath [CA]

5. Provided that every person authorised by law to make
affirmation instead of taking an oath may make such
affirmation in every case in which an oath is hereinbefore
required to be taken.

EARC’S DRAFT CONSTITUTION BILL 1993

Disqualification of member

29. (1) No person who is disqualified under an Act from
being a member of the Legislative Assembly is capable
of becoming a member.

(2) A member of the Legislative Assembly who becomes
disqualified under an Act from being a member stops
being a member.

No member to sit or vote without first taking
oath

28. No member may sit or vote in the Legislative
Assembly unless the member has taken the oath or made
the affirmation required by the Oaths Acl 1993.
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CH 2, PART 3

Division 2— Members who are Ministers or

Parliamentary Secretaries

Ministers

22. The law relating to the appointment of members as
Ministers or Acting Ministers is set out in chapter 3, part SV

Chapter 3 (Governor and Executive Government), part 3 (Ministers of
the State)

Appointment of Parliamentary Secretaries (CA s 57)

23.(1) The Governor in Council may appoint members of the
Legislative Assembly as Parliamentary Secretaries.[CA s
57(D)]

(2) However, a Minister may not be appointed as a
Parliamentary Secretary.[CA s 57(2)]

Functions of Parliamentary Secretary (CA s 58)

24. A Parliamentary Secretary has the functions decided by
the Premier.[CA s 58]

Duration of appointment as Parliamentary Secretary
(CA's59)

25.(1) The appointment of a member of the Legislative
Assembly as a Parliamentary Secretary ends on the polling
day of the next election conducted of the members of the
Legislative Assembly.[CA s 59(1)]

EXISTING PROVISIONS

Appointment of Parliamentary Secretaries [CA]

57.(1) The Governor in Council may appoint members of the
Legislative Assembly as Parliamentary Secretaries.

(2) However, a Minister or member of the Executive Council
may not be appointed as a Parliamentary Secretary,

Parliamentary Secretary not officer liable to retire
on political grounds etc. [OPA]

6.(1) A Parliamentary Secretary is not an officer of the Crown
liable to retire from office on political grounds.

(2) Also, an appointment as Parliamentary Secretary is not an
office or place of profit under the Crown. (PROVIDED FOR
IN THE PARLIAMENT OF QVEENSLAND BILL 1999}

(3) This section applies for this Act and for other Acts and
laws.

Functions of Parliamentary Secretary [CA]

58. A Parliamentary Secretary has the functions decided by
the Premier.

Duration of appointment as Parliamentary Secretary
[CA]

59.(1) The appointment of a member of the Legislative
Assembly as a Parliamentary Secretary ends on the polling
day of the next election conducted of the members of the
Legislative Assembly.

EARC’S DRAFT CONSTITUTION BILL 1993
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(2) However, the appointment ends before polling day if—

(a) the member’s seat becomes vacant otherwise than
because the Legislative Assembly is dissolved or
expires by the passage of time; or

(b) the member resigns as Parliamentary Secretary by
written notice of resignation given to the Premier; or

(c) the member is appointed as a Minister; or

(d) the appointment is ended by the Premier under
subsection (3).[CA s 59(2)]

(3) The Premier may, at any time, end the appointment for

reasons the Premier considers sufficient.[CA s 59(3)]

Reimbursement of expenses (CA s 60)

26.(1) A Parliamentary Secretary is entitled to be reimbursed
the Parliamentary Secretary’s reasonable expenses of
office.[CAs60(1)]

(2) The consolidated fund is
reimbursement.[CA s 60(2)]

appropriated for the

CHAPTER 3—GOVERNOR AND
EXECUTIVE GOVERNMENT
PART I—INTERPRETATION
Governor (COGA s 12)

27. “Governor” means—

(a) generally—the person appointed for the time being to
the office of Governor of the State; and

(b) for sections 28, 35, 36, 40, 41, 47 and 49**—includes
a person for the time being exercising the Governor’s
powers under a delegation as Deputy Governor under
section 40 and a person for the time being
administering the Government of the State as Acting
Governor under section 41.

Scclions 28 (Governor in Council). 35 (Power of Governor—removal or
suspension of officer), 36 (Power of Governor—relief for offender). 40

(Delegation by Governor to Deputy Governor), 41 (Administration of
Government by Acting Governor), 47 (Executive Council) and 49

EXISTING PROVISIONS

(2) However, the appointment ends before polling day if—

(a) the member’s seat becomes vacant otherwise than
because the Legislative Assembly is dissolved or
expires by the passage of time; or

(b) the member resigns as Parliamentary Secretary by
written notice of resignation given to the Premier; or

(c) the member is appointed as a Minister or member of
the Executive Council; or

(d) the appointment is ended by the Premier under
subsection (3).

(3) The Premier may, at any time, end the appointment for
reasons that the Premier considers sufficient.

Reimbursement of expenses [CA]

60.(1) A Parliamentary Secretary is entitled to be reimbursed
the Parliamentary Secretary’s reasonable expenses of office.

(2) The consolidated fund is

reimbursement.

appropriated for the

Interpretation [COGA]
12.(1) In this Part—

“Governor” means the person appointed for the time being
to the office of Governor in and over the State and, in
sections 6, 7, 8, 9 and 10, includes a person for the time being
administering the Government of the State pursuant to section
9(1) and a person for the time being appointed to be deputy
of the Governor pursuant to section 10.

(2) In section 9(4)—
“Premier” includes a Minister of the Crown for the time
being performing the duties of the Premier of the Stale.

EARC’S DRAFT CONSTITUTION BILL 1993
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Governor in Council (EARC reprint s 21)

28. The Governor in Council is the Governor acting with the
advice of Executive Council.[EARC reprint s 21]

CH 3, PART 2—GOVERNOR

Governor (COGA s 3(1) + 3(2)(a) + EARC reprints
16)

29.(1) There must be a Governor of Queensland.[COGA s
3(1) + EARC reprint s 16]

(2) The Governor must be appointed by commission under
the signature or royal hand of the Sovereign.[COGA s 3(2)(a)
+ EARC reprint s 16(2)]

Office of Governor (CA ss IIA-IIB + EARC reprint
ss 17-18)

30.(1) "“"The Sovereign’s representative in Queensland is the
Governor who holds office during the Sovereign’s pleasure.

(2) Abolition of or alteration in the office of Governor may
not be effected by an Acl of the Parliament except under the
Constitution Act 1867, section 53."

(3) In this Act and in every other Act, a reference to the
Governor is taken—

(a) to be a reference to the person appointed for the time
being by the Sovereign by commission under the
Sovereign’s Royal Sign Manual to the office of
Governor of the State of Queensland; and

(b) to include any other person appointed by dormant or
other commission under the Royal Sign Manual to
State of

administer the Government of the

Queensland.

EXISTING PROVISIONS

Meaning of commonly used words and expressions
[AIA s 36]

“Governor in Council” means—

(a) for Queensland—the Governor acting with the advice of
Executive Council; or

(b) for another State (other than the Australian Capital
Territory)—the Stale’s Governor acting with the advice of the
State’s Executive Council.

Governor [COGA]

3.(1) There shall be a Governor in and over the Slate.

(2) The appointment of a person to the office of Governor in
and over the State—

(a) shall be during Her Majesty’s pleasure by
commission under Her Majesty’s Sign Manual;

0 T

Office of Governor [CA]

11A .(1) The Queen’s representative in Queensland is the
Governor who shall hold office during Her Majesty’s
pleasure.

(2) Abolition of or alteration in the office of Governor shall
not be effected by an Act of the Parliament except in
accordance with section 53.

(3) In this Act and in every other Act a reference to the

Governor shall be taken—

(a) to be a reference to the person appointed for the time
being by the Queen by Commission under Her
Majesty’s Royal Sign Manual to the office of
Governor of the State of Queensland; and

(b) to include any other person appointed by dormant or
other Commission under the Royal Sign Manual to
administer the Government of the State of
Queensland.
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Governor in Council

21. The Governor in Council is the Governor acting with
the advice of Executive Council

Governor

16. (1) There is to be a Governor of Queensland.

(2) The Governor must be appointed by commission
signed by the Sovereign.

Office of the Governor

17. (1) The Queen’s representative in Queensland is the
Governor who shall hold office during Her Majesty’s
pleasure.

(2) Abolition of or alteration in the office of Governor
shall not be effected by an Act of the Parliament except
in accordance with section 53.

(3) In this Act and in every other Act a reference to the
Governor shall be taken-

(a) to be a reference to the person appointed for the
time being by the Queen by Commission under
Her Majesty’s Royal Sign Manual to the office
of Governor of the State of Queensland; and

(b) to include any other person appointed by
dormant or other Commission under the Royal
Sign Manual to administer the Government of
the State of Queensland.
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(4) In this section—
“Royal Sign Manual” means the signature or royal hand of
the Sovereign.

This is merely a restatement of the Conslitution Act 1867, sections 11A
(Office of Governor) and IIB (Definition of Royal Sign Manual)— see
section 4 (Status of particular provisions). Also see attachment I for the
text of the Conslitution Act 1867, sections I1A and IIB and section 53
which provides that a Bill that expressly or impliedly in any way affects
sections 11A and 11B of that Act must not be presented to the Governor
for assent without the approval of a majority of electors at a referendum.

Constitution Act 1867, section 53 (Certain measures to be supported by

referendum)

Publication of commission, declaration of allegiance
etc. (COGA s 5)

31.(1) Before undertaking any duties as Governor, a person
appointed as Governor must, in the presence of the Chief
Justice, or the next senior Judge of the State who is able to
act, (the “judicial officer”) and of at least 2 members of the
Executive Council—

(a) cause the commission appointing the person as
Governor to be read and published at the seat of
government of the State; and

(b) make the oath or affirmation of allegiance and the oath
or affirmation of office in schedule I, subject to and in
accordance with the law and practice of the
Slate.[COGAs 5(1)1

(2) The Judicial officer must administer the oaths or
affirmations.[COGA s 5(2)]

Termination of appointment as Governor (COGA s
3(2)(b) + EARC reprint s 19)

32.(1) The appointment of a person as Governor may be
terminated only by  instrument signed by the
Sovereign.[COGA s 3(2)(b) + EARC reprint s 19(1)]

(2) The instrument lakes effect on its publication in the
gazette or at a later time stated in the instrument.[COGA s
3(2)(b) + EARC reprint s 19(2)]

EXISTING PROVISIONS
Definition of Royal Sign Manual [CA]

IIB. In section ITA the expression “Royal Sign Manual'
means the signature or royal hand of the Sovereign,

Publication of Governor’s commission—declaration
of Governor’s allegiance [COGA]

5.(1) Every person appointed to the office of Governor in and
over the Stale, before entering on any of the duties of the
office and with all due solemnity—

(a) shall cause the commission appointing the person to
be Governor to be read and published at the seat of
government in the State, in the presence of the Chief
Justice or the next senior Judge of the State who is
able to act and of at least 2 members of the
Executive Council of the State; and

(b) thereafter, then and there shall take in the presence
of the persons referred to in paragraph (a) the oath
of allegiance and the oath of office subject to and in
accordance with the law and practice ofthe State.

(2) The Chief Justice or next senior Judge of the State who is
able to act shall administer the oaths referred to in subsection
(1) or, as permitted by law, take affirmations in lieu of those
oaths.

Governor [COGA s 3]

(2) The appointment of a person to the office of Governor in
and over the State—

(a)

(b) may be terminated only by instrument under Her
Majesty’s Sign Manual taking effect upon
publication thereof in the Government Gazette or at

EARC’S DRAFT CONSTITUTION BILL 1993
Deflnition of Royal Sign Manual.

18. In section 11A the expression “Royal Sign Manual’
means the signature or royal hand of the Sovereign.

Termination of appointment as Governor

19. (1) The appointment of a person as Governor may be
terminated by instrument signed by the Sovereign.

(2) The instrument takes effect on its publication in the
Gazette or at a later time stated in the instrument.
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Genera! power of Governor (COGA s 4(1) + EARC
reprint s 20)

33. The Governor is authorised and required to do all things
that belong to the Governor’s office under any law.[COGA s
4(1) + EARC reprint s 20]

Power of Governor—M inisters (CA s 14 + EARC
reprint s 26)

34. Ministers hold office at the pleasure of the Governor who
in the exercise of the Governor’s power to appoint and

dismiss the Ministers is not subject to direction by any person

and is not limited as to the Governor’s sources of advice.

Power of Governor—removal or suspension of
officer (COGA s 8(a))

35.(1) This section applies without prejudice to the operation
of another Act.[COGA s 8(a)]

(2) To the extent that it is within the Governor’s power and if
there 1is sufficient reason, the
Governor may remove or suspend from office a person
holding an office or place under an appointment made in the

the Governor considers

EXISTING PROVISIONS

a later time specified in the instrument in that behalf.

Authorities and powers of Governor [COGA]

4.(1) The Governor is authorised and required to do and
execute all things that belong to the Governor’s office
according to the laws that are now or shall hereafter be in
force in the Stale.

2)...

Office liable to retire from office on political grounds
[CA s 14*]

14. Officers liable to retire from office on political grounds
shall hold office at the pleasure of the Governor who in the
exercise of his power to appoint and dismiss such officers
shall not be subject to direction by any person whatsoever nor
be limited as to his sources of advice.

* After the commencement of the Public Service Acl 1996,
s 146.

Specific power of Governor [COGA]

8. Without prejudice to the operation of any other Act, the
Governor is authorised and empowered—

(a) so far as it is within the powers of Her Majesty so to
do, upon appearing to the Governor
sufficient—to remove or suspend from office any

cause

EARC’S DRAFT CONSTITUTION BILL 1993

General power of a Governor

20. The Governor is authorised and required to do all
things that belong to the Governor’s office under any
law.

Appointment to offices under the Government of
the State to be vested in the Governor in Council
or alone.*

26. ()The appointment of all public offices under the
Government of the State hereafter to become vacant or to
be created whether such offices be salaried or not shall
be vested in the Governor in Council with the exception
of the appointments of the officers liable to retire from
office on political grounds which appointments shall be
vested in the Governor alone.

Provided always that this enactment shall not extend to
minor appointments which by Act of the Legislature, or
by order of the Governor in Council may be vested in
heads of departments or other officers or persons within
the State,

(2) Officers liable to retire from office on political
grounds shall hold office at the pleasure of the Governor
who in the exercise of the Governor’s power to appoint
and dismiss such officers shall not be subject to direction
by any person whatsoever nor be limited as to the
Governor’s sources of advice.

* Based on CA s 14 as it previously stood.
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name or under the authority of the Sovereign.[COGA s 8(a)]

Power of Governor—relief for offender (COGA s
8(b))

36.(1) This section applies without prejudice to the operation
of another Act.[COGA s 8(b)]

(2) If an offender may be tried in the State for an offence (not

being an offence against a Commonwealth law), the Governor

may grant the offender, in the name and on behalf of the

Sovereign—

(a) a pardon, a commutation of sentence or a reprieve of
execution of sentence for a period the Governor
considers appropriate; or

(b) a remission of a fine, penalty, forfeiture or other
consequence of conviction of the offender.[COGA s
8(b)]

(3) The grant may be unconditional or subject to lawful

conditions,[COGA s 8(b)]

Power of Governor—public seal (COGA s 4(2))

37. The Governor may keep and use the Public Seal of the
State for sealing all public instruments made and passed in
the Sovereign’s name.[COGA s 4(2)]

Power of Governor—appointment of Lieutenant-
Governor (-part COGA s 10(1))

38. The Governor may by an instrument under the Public
Seal of the Stale appoint a Lieutenant-Governor.[-part
COGAs 10(1)]

Statutory powers when Sovereign personally in State
(RPA s2)

39.(1) When the Sovereign is personally present in the State,
any power under an Act exercisable by the Governor may be
exercised by the Sovereign.[RPA 2(1)]

(2) The Governor has the same powers in relation to an act
done, or an instrument made, by the Sovereign under this
section as the Governor has in relation to an act done, or an
instrument made, by the Governor himself or herself.[RPA

EXISTING PROVISIONS

person holding any office or place by virtue of any
appointment made
authority of Her Majesty;

in the name or under the

(b) as the Governor shall see occasion, where an
offender may be tried in the State in respect of an
offence (not being an offence against the laws of the
Commonwealth)—to grant, in the name and on
behalf of Her Majesty, to the offender, either free or

subject to lawful conditions—

(1) a pardon, a commutation of sentence or a
reprieve of execution of sentence for such
period as the Governor thinks fit; or

(i1) a remission of any fine, penalty, forfeiture or
other consequence of conviction of the
offender. [COGA 8]

Authorities and powers of Governor [COGA s 4]

(1)...

(2) The Governor is authorised, and has always had authority,
to keep and use the Public Seal of the State for sealing all
public instruments made and passed in Her Majesty's name.

SEE COGA S 10(1) REPRINTED IN THIS COLUMN TWO
CELLS BELOW

Exercise of statutory powers by Her Majesty [RPA]

2.(1) At any time when Her Majesty is personally present in
Queensland, any power under an Act exercisable by the
Governor may be exercised by Her Majesty.

(2) The Governor has the same powers with respect to an act
done, or an instrument made, granted, or issued, by Her
Majesty by virtue of this section as the Governor has with
respect of an act done or an instrument made, granted, or

EARC’S DRAFT CONSTITUTION BILL 1993
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2(2)]

(3) This section does not affect or prevent the exercise of any
power under an Act by the Governor.[RPA 2(3)]

(4) In this section, references to the Governor or to the
Sovereign include references to the Governor, or to the
Sovereign, acting by and with the advice of the Executive
Council.[RPA 2(4)]

Delegation by Governor to Deputy Governor
(-COGA 10(1) + 4))

40.(1) The Governor may delegate the Governor’s powers to
the person mentioned in subsection (2) only during—

(a) any period, or all periods, the Governor is temporarily
absent for a short period from the State or from the
seat of government but not from the State, except
when administering the Government of the
Commonwealth; or

(b) any period, or all periods, the Governor is ill if there

are reasonable grounds for believing the illness will be
of short duration.[COGA s 10(1)]
(2) The person to whom the Governor’s powers may be
delegated is—
(a) the Lieutenant-Governor; or
(b) if there is no Lieutenant-Governor in the State and

able to act— the Chief Justice; or

(c) if there is no Chief Justice in the State and able to
act—the next most senior Judge of the State who is in
the State and able to act.[~COGA s 10(1) + (4)]

(3) The delegation must be by an instrument under the Public
Seal of the State and specify the power given to the
delcgate.[COGA s 10(1)]

(4) A person exercises the Governor’s powers under a
delegation as Deputy Governor.

EXISTING PROVISIONS

issued, by the Governor himself or herself,

(3) Nothing in this section affects or prevents the exercise of
any power under an Act by the Governor.

(4) In this section, references to the Governor or to Her
Majesty shall include references to the Governor, or to Her
Majesty, acting by and with the advice of the Executive
Council.

Appointment of deputy for Governor [COGA]
10.(1) In the event of—

(a) the Governor having occasion to be temporarily
absent for a short period from the State or from the
seat of government but not from the State, except for
the purpose of administering the Government of the
Commonwealth; or

(b) the Governor considering it desirable so to do by
reason of illness in relation to which there exist
reasonable grounds for believing that It will be of
short duration;

the Governor may by an instrument under the Public Seal of
the State constitute and appoint the Lieutenant-Governor or,
if there be no such officer in the State and able to act, the
Chief Justice of the State or, if there be no ChiefJustice in the
State and able to act, the next senior Judge of the Supreme
Court of Queensland who is in the State and able to act to be
the Governor’s deputy during the Governor’s temporary
absence or illness and in that capacity to exercise, perform
and execute for and on behalf of the Governor during the
Governor’s absence or illness, and no longer, all such
authorities and powers vested in the Governor according to
law as are specified in such instrument, and no other.

(2) Any appointment of a deputy made under subsection (1)
may be revoked by the Governor at any time.

(3) The authority and power of the Governor of the State
shall not be abridged, altered or in any way affected by the
appointment of a deputy made under subsection (1).

(4) This section shall not be construed to require the
Governor of the State to constitute and appoint a deputy upon
an event referred to in subsection (1).
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Administration of Government by Acting Governor
(-*COGAs9)

41.(1) The person mentioned in subsection (2) must
administer the government of the State during—

(a) any vacancy, or all vacancies, in the office of

Governor; or

(b) any period the Governor assumes the administration of
the Government of the Commonwealth; or

(c) any period, or all periods, when the Governor is
absent from duty, or cannot, for another reason,
perform the functions of the office unless a Deputy
Governor is exercising the Governor’s powers under
section 40.“* [-COGAs 9(1)]

(2) The person who must administer the government of the
State is—

(a) the Lieutenant-Governor; or

(b) if there is no Lieutenant-Governor in the State and
able to act— the Chief Justice; or

() if there is no Chief Justice in the Slate and able to
act—the next most senior Judge of the State who is in
the Stale and able to act.[-COGA s 9(1)]

(3) A person administering the government of the State under
this section has all the functions and powers of the Governor
and performs the functions and exercises the powers as
Acting Governor.

(4) Before, or as soon as is reasonably practicable after,
assuming the administration of the State, the person must take
the oaths or affirmations directed by section 31*" to be taken
by the Governor and in the way stated in section 31.[COGA s
9(1)]

(5) The person must not continue
government of the State after—

to administer the

(a) the Governor, by proclamation; or

(b) some otherperson holding an office prior in title to
government of the State under
notice on the

administer the
subsections (1) and (2), by gazette
advice of and signed by the Premier;

has given notice that the Governor or other person has
assumed or resumed or is about to assume or resume, the

EXISTING PROVISIONS

Administration of Government in absence etc. of
Governor [COGA]

9.(1) In the event of—

(a) the office of Governor in and over the State
becoming vacant; or

(b) the Governor assuming the administration of the
Government of the Commonwealth; or

(c) the Governor becoming incapable or being absent
from the State, and a deputy not having been
appointed pursuant to section 10;

the Lieutenant-Governor or, if there be no such officer in the
State and able to act, the Chief Justice of the Stale or, if there
be no Chief Justice in the State and able to act, the next
senior Judge of the Supreme Court of Queensland who is in
the State and able to act shall administer the Government of
the State, having previously to, or as soon as is reasonably
practicable after, the happening of that event taken the oaths
or affirmations directed by section 5 to be taken by the
Governor in the manner prescribed by section 5(1 )(b).

(2) Where the Governor is beyond the boundaries of the State
in the course of passage from one part of the State to another
part of the State the Governor shall be deemed not to be
absent from the State for the purposes of subsection(l).

(3) Every person who duly assumes the administration of the
Government of the State pursuant to subsection (1) is
authorised and required to do and execute all things that the
Governor might do and execute pursuant to this Act.

(4) A person who by virtue of office has duly assumed the
Administration of the Government of the State pursuant to
subsection(I) shall not administer the
Government of the State after—

continue to

(a) the Governor, by proclamation; or

(b) some other person holding an office prior in title to
administer the Government of the State under
subsection (1), by notification published in the
Gazette upon the advice and under the hand of the
Premier of the State;

has notified that the Governor or other person has assumed or
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administration of government of the State.[COGA s 9(4)]

Section 40 (Delegation by Governor to Deputy Governor)

Section 31 (Publication of commission, declaration of allegiance etc.)

CH 3, PART 3—MINISTERS OF THE STATE

Appointment of Ministers of the State (-'part OPA s
3(1) +-EARC reprint s 25 + OPA s 8A)

42.(1) The Governor may appoint a person to be a Minister
ofthe Stale.[-part OPA s 3(1) + EARC reprint s 25 (1)]

(2) To remove any doubt, it is declared that the Attorney-
General is a Minister.[OPA s 8A]

(3) The maximum number of Ministers at any time is 18.[part
OPA s 3(1) + EARC reprint s 25(3)]
(4) A Minister must, before entering on the duties of the

Minister’s office, make an oath or affirmation of office in
schedule 1N

(5) The oath or affirmation must be made before the
Governor or a person authorised by the Governor to
administer the oath or affirmation.
This was previously a reference to ‘officers of the Crown liable to retire
from office on political grounds’.

.Schedule 1 (Oaths and affirmations)

EXISTING PROVISIONS

resumed or is about to assume or resume the administration
thereof.

Governor may declare what Ministers may sit in
Legislative Assembly [OPA]

3.(1) The Governor may from time to litne by proclamation
declare any officers of the Crown, not exceeding 18 in all,
and being officers liable to retire from office on political
grounds, to be capable of being elected members of the
Legislative Assembly and of sitting and voting therein at the
same time.

Attorney-General is a Minister [OPA]

8A. To remove any doubt, it is declared that the Attorney-
General is an officer and a Minister within the meaning of
this Act.

Government offlcers not to sit in Legislative
Assembly except as mentioned [OPA]

5.(1) Any person holding any office or place of profit under
the Crown, or having a pension from the Crown during
pleasure or for a term of years, and not being one of the
officers named in a proclamation made under this Act and not
being a member of the Executive Council who is also a
of the Legislative Assembly
empowered by the Governor to act for the time being in lieu
of any such officer as aforesaid pursuant to section 3(3) shall
be incapable of being elected, or of sitting or voting, as a
member of the Legislative Assembly; and the election of any

member authorised and

such person to be a member of the Legislative Assembly shall
be null and void, and a writ shall forthwith issue for the
election of a member in the person’s stead.

(1A) ..

Certain persons holding office or place of profit under
the Crown may be elected to Parliament [OPA s 5 cont.]
(2) Subsection (1) shall not apply so as to prevent any person
holding any office or place of profit under the Crown who is
otherwise qualified from being nominated as a candidate and

EARC’S DRAFT CONSTITUTION BILL 1993

Ministers of the State

25. (1) The Governor may appoint a person to be a
Minister of the Stale.

Q2)...

(3) The maximum number of Ministers at any time is 18.
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Minister may act for another Minister (-OPA s 8)
43.(1) The Governor or Premier may, in writing, appoint a
Minister to perform all or any of the functions, and exercise
all or any of the powers, of another Minister.[OPA s 8(1) +
part of s 8(2)]

(2) However, an appointment by the Premier may not be for a
period of more than 14 days.[part of OPA s 8(2)]

EXISTING PROVISIONS

being elected as a member of the Legislative Assembly; but if
such person is so elected the person shall vacate and be
deemed to vacate the person’s office or place of profit under
the Crown from the day appointed in the writ for taking the
poll for the person’s election.

3)...
4)...

[OPA s 5 IS PROVIDED FOR IN THE PARLIAMENT OF
QUEENSLAND BILL 1999 IN CHAPTER 5 ON
ELIGIBILITYAND DISQUALIFICATION OF MLAs]

Duties imposed by law on any Minister may be
ordered to be performed by other Minister [OPA]

8.(1) The Governor may from time to time authorise and
empower any of such officers to perform and exercise all or
any of the duties, powers, and authorities imposed or
conferred upon any other of such officers by any Act, rule,
practice, or ordinance, and the officer so authorised and
empowered may perform and exercise any such duties,
powers, and authorities accordingly.

(2) The Premier may, in writing, from time to time authorise
and empower any of such officers to perform and exercise
temporarily for any period not longer than 14 days all or any
of the duties, powers and authorities imposed or conferred
upon the Premier, or any other of such officers by any Act,
rule, practice or ordinance, and the officer so authorised and
empowered may perform and exercise any such duties,
powers and authorities accordingly.

(2A) Notification of any such authority and power may be
published in the gazette and judicial notice shall be taken of
every such authority and power so notified.

(3) In this section—

“officer” includes any member of the Executive Council
who, being a member of the Legislative Assembly, is
empowered by the Governor, by
proclamation, under section 3(3) to act for the time being in

authorised and

the office of any such officer.

EARC'S DRAFT CONSTITUTION BILL 1993
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Acting Ministers (~OPA s 3(3) + (4))

44.(1) The Governor may appoint a member of the
Legislative Assembly to act as a Minister—

(a) for any period the office of Minister is vacant; or
(b) for any period, or all periods, when the Minister is

absent from duty, or is, for another reason, unable to
perform the duties of the office.[~OPA s 3(3)]

(2) The member may be appointed to perform all or part of a
Minister’s functions and exercise all or any of a Minister’s
powers.[OPA s 3(3)]

(3) If a member acts as a Minister for a continuous period of
30 days or more, then, in addition to the salary payable to the
member as a member of the Legislative Assembly, the
member must be paid additional salary at the rate applicable
to the office of M inister.fOP A s 3(4)]

See the ParliametUurv Members' Salaries Act 1988.

EXISTING PROVISIONS

When member of Legislative Assembly may act as
officer [OPA s 3]

(D...

2) ..

(3) The Governor may, by proclamation, authorise and
empower any member of the Executive Council who is not
another such officer but who is for the time being a member
of the Legislative Assembly to perform and exercise during
the absence—

(@) from the State of any such officer who is so absent
in the course of the duties of office; or

(b) from office of any such officer who is so absent on
leave granted under subsection (2);

all or any of the duties, powers, and authorities imposed or
conferred upon the officer so absent or any other officer
mentioned in subsection (I) by any Act, rule, practice, or
ordinance, and the member so authorised and empowered
may perform any such duties, powers, and authorities
accordingly.

(4) A member of the Executive Council who, being a member
of the Legislative Assembly, is authorised and empowered
under subsection (3) to act in the office of any officer
mentioned in subsection (1) shall, in respect of any
continuous period of 30 days or more during which the
member so acts, be paid additional salary at the rate for the
time being applicable to that office under the Parliameniary
Members' Salaries Act 1988 in addition to the salary payable
to the member as a member of the Legislative Assembly.

(5) The provisions of section 5 shall not apply to any member
of the Executive Council who, being for the time being a
member of the Legislative Assembly, holds, or held on or
after I January 1939, an office or place of profit under the
Crown when acting or purporting to act in lieu of any officer
mentioned in subsection (1) during the absence from the State
in the course of the duties of office or during the absence or
purported absence on sick leave of any such officer, and such
member is, and always has been, on and after I January 1939,
capable of being elected, and of sitting and voting, as a
member of the Legislative Assembly, and of receiving for any
continuous period of 30 days or more during which the
member so acts additional salary at the rate for the time being
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Administrative arrangements (~AlIA s 33(14) + ~
EARC reprint s 25(2))

45. The Governor in Council may make administrative

arrangements—
(a) distributing the public business, or any of that

business, among the departments  of
government or any of those departments; or

several

(b)  showing—

) the offices or any of the offices placed under
the control of each Minister respectively, or of
any Minister; or

(i) the Acts, or any of the Acts administered by, each
Minister respectively, or by any Minister.[~AlA s
33(14} + - EARC reprint s 25(2)]

Sick leave (OPA s 3(2))

46. The Governor may, by proclamation, give a Minister who
is ill leave of absence with pay for a period of not more than
6 months.

CH 3, PART 4—EXECUTIVE COUNCIL

Executive Council (part of COGA s 6 + EARC
reprint s 22)

47.(1) There must be an Executive Council for the

State.[COGA s 6 + EARC reprint s 22(1)]

(2) Executive Council consists of the persons appointed as
members of the Executive Council by the Governor under the
Public Seal ofthe State.[EARC reprint s 22(2)]

(3) A member of the Executive Council must, before entering

on the duties of the member’s office, make an oath or
affirmation of office and of secrecy in schedule 1™

EXISTING PROVISIONS

applicable to that office in addition to the salary payable to
the member as a member of the Legislative Assembly.

(6) This section shall not be so read and construed as to limit
the provisions of section 8.

Government officers not to sit in Legislative
Assembly except as mentioned [OPA s 5(1)]

5.(1) SEEOPA S 5(1) TWO CELLS ABOVE IN THIS COLUMN

Acts Interpretation Act (AIA): s 33(14)

(14) Any notification of administrative arrangements by the
Governor in Council distributing the public business, or any
of that business, amongst the several departments of
government or any of those departments, or showing the
offices or any of the offices placed under the control of, or
the Acts or any of the Acts administered by, each Minister
respectively, or by any Minister, shall upon publication in the
gazette be judicially noticed.

Sick leave [OPA s 3]

(2) In the case of illness of any such officer the Governor
may by proclamation grant to the officer leave of absence
with pay for a period not exceeding 6 calendar months.

Executive Council [COGA]

6. There shall be an Executive Council for the State, which
shall consist of—

(a) the persons who immediately before the passing of
this Act are members of the Executive Council; and

(b) persons who may at any time be members of the
Executive Council in accordance with any Act in
force; and
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Ministers of the State

25.(1)...

(2) The Governor, by regulation, may declare a particular
area of the government’s activities for which a Minister
is responsible.

(3)...

Division 2 - Executive Council
Executive Council

22. (1) Executive Council is established.

(2) Executive Council consists of persons appointed to
be Ministers of the State.
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(4) The oalh or affirmation must be made before the
Governor or a person authorised by the Governor to
administer the oath or affirmation.

.Schedule 1 (Oaths and affirmations)

Duration of appointment as members of Executive
Council (part of COCA s 6)

48. The appointment of a person as a member of Executive

Council ends only on the happening of either of the

following—

(a) the person's resignation as a member of Executive
Council;

(b) the person’s removal from Executive Council by the
Governor.

Meetings of Executive Council (COGA s 7+ EARC
reprint s 24)

49.(1) The Governor must preside over a meeting of
Executive Council.[COGA s 7(1) + EARC reprint s 24(1)]

(2) However, if for good reason, the Governor cannot

preside, Executive Council must be presided over by—

(a) if the Governor has appointed a member of Executive
Council to preside—the member; or

(b) if the Governor does not appoint a person to preside—
the member who is taken to be the most senior
member present.[COGA s 7(1) + EARC reprint s
24(2)]

(3) Executive Council must not deal with any business at a

meeting unless—

(a) it has been properly summoned to meet by the

EXISTING PROVISIONS

(c) such other persons as the Governor shall, from time
to time in the name and on behalf of Her Majesty
and subject to any Act in force, appoint under the
Public Seal of the State to be members of the
Executive Council;

until their membership thereof be terminated by death, their
resignation therefrom or their removal therefrom by the
Governor.

Meetings of Executive Council [COGA]

7.(1) The Governor shall attend and preside at all meetings of
the Executive Council unless the Governor is prevented by
some good and sufficient cause and, in the Governor’s
absence, such member of the Executive Council as the
Governor may appoint in that behalf or, in the absence of
such an appointee, the member of the Executive Council who
is for the lime being taken to be the most senior of the
members thereof present at the meeting shall preside.

(2) The Executive Council shall not proceed to dispatch
business unless—

(a) it has been duly summoned by authority of the

EARC’S DRAFT CONSTITUTION BILL 1993

Function and power of Executive Council
23. (1) The function of Executive Council is to exercise
the executive power of the State.

(2) Executive Council may do all things necessary or
convenient to be done for or in connection with the
performance of'its function.

Meetings of Executive Council
24. (1) The Governor must preside over a meeting of
Executive Council.

(2) However, if for good reason, the Governor cannot
preside. Executive Council must be presided over by—

(a) if the Governor has appointed a member of
Executive Council to preside—the member; or

(b) if the Governor does not appoint a person to
preside—the person selected by the members
present.

(3) Executive Council must not deal with any business at
a meeting unless-

(a) it as been properly summoned to meet by the
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Governor; and

(b) at least 2 members, other than any presiding member,
are present for the entire meeting.[COCA s 7(2) +
EARC reprint s 24(3)]

CH 3, PART S—PGWERS OF THE STATE

Division I— General

Powers of the State (AIA s 47A + 47B)

50.(1) The Executive Government of the Stale of Queensland
(the “State”) has all the powers, and the legal capacity, of an
individual.[AIA s 47A + s 47B(1)]

(2) The State may exercise its powers—

() inside and outside Queensland; and

(b) inside and outside Australia.[AIA s 47B(2)j
(3) This part does not limit the State's powers.

Example—

This part does nol affect any power a Minister has apart from this pan
to bind the State by contract.{AEA s 47B(3)J

Division 2-Commercial activities

Deflnitions for div 2 (AIA s 47C)

51. In this division—
“commercial activities” includes—

(a) commercial activities that are not within the ordinary
functions of the State; and

(b) commercial activities of a competitive nature; and

EXISTING PROVISIONS

Governor; and

(b) 2 members thereof, at the least, exclusive of the
Governor or member thereof presiding, are present
and assisting throughout the whole of the meeting at
which the business is dispatched.

PART 12—THE EXECUTIVE
GOVERNMENT OF THE STATE

Purpose of part [AIA]

47.(1) This part declares certain matters.

(2) A declaration about a matter is intended to remove any
doubt about the matter.

Meaning of “State” in part [AIA]
47A. In this part—

“the State” means the Executive Government of the State of
Queensland.

Powers of State [AIA]

47B.(1) The State has all the powers, and the legal capacity,
of an individual.

(2) The State may exercise its powers—

(a) inside and outside Queensland; and

(b) inside and outside Australia.

(3) This part does not limit the State’s powers.

Example—

This part does not affect any power a Minister has apart from this part

to bind the Stale by contract.

Commercial activities by State [AIA]
s47C

(5) In this section—
“commercial activities” includes—

(a) commercial activities that are not within the ordinary
functions of the State; and

(b) commercial activities of a competitive nature; and

EARC’S DRAFT CONSTITUTION BILL 1993

(b)

Governor; and

at least 2 members, other than any presiding
member, are present for the entire meeting.
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(c) activities declared under

commercial activities;

regulation to  be

but does not include activities declared by regulation not to
be commercial activities.

“State” includes—

(a) a department of government of the State; and
(b) a part of a department of government of theState.
[ATAs47C(5)J.

Commercial activities by State (AIA s 47C)
52.(1) The State may carry out commercial activities. [AIA
s47C()].

(2) This section is sufficient statutory authority for the State
to carry out a commercial activity. [AIA s 47C(2)).

(3) Commercial activities may be carried out—
(a) without further statutory authority; and

(b) without prior appropriation from the public accounts
for the purpose. [AIA s 47C(3)]

(4) Commercial activities may be carried out—
(a) inside and outside Queensland; and
(b) inside and outside Australia. [AIA s 47C(4)]

Commercial activities by Minister (AIA s 47D)

53. A Minister may carry out commercial activities for the
State.[AIA s 47D]

Delegation by Minister (AIA s 47E)

54.(1) A Minister may delegate the State’s powers to an
appropriately qualified officer of the State.[AIA s 47E(I)]

(2) An officer of the State may subdelegate delegated powers
to another appropriately qualified officer of the State.[AIA s
47E(2)]

(3) In this section—

“appropriately qualified” includes having the
qualifications, experience or standing appropriate to exercise
the power.

EXISTING PROVISIONS
(c) activities declared by a regulation to be commercial
activities;
but does not include activities declared by a regulation not to
be commercial activities.
“State” includes—
(a) a department of government of the State; and

(b) a part of a department of government of the State.

Commercial activities by State [AIA]

47C.(1) The Stale may carry out commercial activities.

(2) This section is sufficient statutory authority for the State
to carry out a commercial activity.

(3) Commercial activities may be carried out—
(a) without further statutory authority; and

(b) without prior appropriation from the public accounts
for the purpose.

(4) Commercial activities may be carried out—

(a) inside and outside Queensland; and
(b) inside and outside Australia.
(5)...

Commercial activities by Minister [AIA]

47D. A Minister may carry out commercial activities for the
State.

Delegation by Minister [AIA]
47E.(1) A Minister may delegate the State’s powers to an
officer of the State.

(2) An officer of the Slate may subdelegate delegated powers
to another officer of the State.

(3) In this section—
“officer of the State” means—

(a) a chief executive, or employee, of a unit of the
public sector; or

(b) an officer of the public service.
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Example ofstanding—

A person’s level of employment in the entity in which the

person is employed.

“officer of the State” means—

(a) a chief executive, or employee, of a public sector unit:
or

(b) an officer of the public service.[AIA s 47E(3)]

Regulation<making power (AIA s 47F)

55. The Governor in Council may make regulations under
this part.

CHAPTER 4—COURTS

Supreme Court and District Court (SCQA 1991 s 7 +
OCA 1967 s4 + EARC reprints 32)

56. There must be a Supreme Court of Queensland and a
District Courl.[SCQA 1991 s 7 + OCA 1967 s 4 + EARC
reprint s 32]

Supreme Court’s superior jurisdiction (SCQA 1991 s
8+ EARC reprint s 33)

57.(1) The Supreme Court has all jurisdiction necessary for
the administration of justice in Queensland.[SCQA 1991 s 8
(1) + EARC reprint s 33(1)]

(2) Without limiting subsection (1), the court—

(a) is the superior court of record in Queensland and the
supreme court of general jurisdiction in and for the
State; and

(b) has,

subject to the Commonwealth Constitution,

unlimited jurisdiction at law, in equity and
otherwise.[SCQA 1991 s 8(2) + EARC reprint s
332)]

Appointment ofJudges (SCQA 1991 s 12 +DCA s9)

58. The Governor in Council may, by commission, appoint a
barrister or solicitor of the Supreme Court of at least 5 years
standing to be a judge of the Supreme Court or District
Court.ISCQA 1991 s 12 +DCA s 9]

EXISTING PROVISIONS

Regulation making power [AIA]

47F. The Governor in Council may make regulations under
this part.

Continuance [SCQA]

7. The Supreme Court of Queensland, as formerly established
as the superior court of record in Queensland, is continued in
existence.

Jurisdiction generally [SCQA]

8.(1) The court has all jurisdiction that is necessary for the
administration ofjustice in Queensland.

(2) Without limiting subsection (1), the court—

(a) is the supreme court of general jurisdiction in and
for the State; and

(b) has, subject to the Commonwealth Constitution,
unlimited jurisdiction at law, in equity and
otherwise.

Appointment ofjudges [SCQA]

12. The Governor in Council may, by commission, appoint a
barrister or solicitor of the court of at least 5 years standing to
be ajudge.
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PART 5 - COURTS

Supreme Court

32. The Supreme Court of Queensland is established.

Supreme Court’s superior jurisdiction

33. (I)The Court has all jurisdiction that is necessary for
the administration ofjustice in Queensland.

(2) Without limiting subsection (1), the Court -

(a) is the supreme court of general jurisdiction in
and for the State: and

(b) has, subject to the Commonwealth Constitution,
unlimited jurisdiction at law, in equity and
otherwise.

Appointment of Judge

34. A Judge of the Supreme Court or a Judge of the
District Courts is to be appointed by the Governor in
Council by commission in the Sovereign’s name.
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Length ofjudge’s appointment (CA s 15 + SCQA
1991 s 23 + SCA 19955 195(1) + DCA s 14(1) + (2) +
EARC reprint s 35)

59.(1) A judge holds office indefinitely during good
behaviour.[CA s 15 + SCA 1995 s 195(1) + EARC reprint s
35(DH1

(2) However, a judge must retire at 70 years.(SCQA 1991 s
23(1) + DCA s 14( 1)+ EARC reprint s 35(2)]

(3) Despite subsection (2), a judge who, before reaching 70
years, starts the hearing of a proceeding remains a judge for
the purposes of finishing the proceeding.[SCQA 1991 s 23(2)
+ DCA s 14(2)]

(4) A judge’s appointment is unaffected by the end of the
Sovereign’s reign.[CA s 15 + SCA 1995 s 195(1) + EARC
reprint s 35(3)]

(5) In this section—

“judge” means a Supreme Court judge or a District Court
judge.

EXISTING PROVISIONS

Appointment and qualification of Judges [DCA]

9. The Governor in Council may, by commissions in Her
Majesty’s name, appoint judges of District Courts, each of
whom shall be a barrister or solicitor of the Supreme Court of
Queensland of not less than 5 years standing.

Judges continued in the enjoyment of their offices
during their good behaviour notwithstanding any
demise of the Crown [CA]

15. The commissions of the present judges of the Supreme
Court of the said Slate and all future judges thereof shall be
continued and remain in full force during their good
behaviour notwithstanding the demise of Her Majesty (whom
may God long preserve) or of Her heirs and successors any
law usage or practice to the contrary thereof in anywise
notwithstanding.

Commission ofjudges [SCA]

195.(1) The commissions of the present and any future judges
of the said Supreme Court shall be continue and remain in
full force during his, her or their good behaviour
notwithstanding the demise of Her Majesty or of her heirs
and successors any law usage or practice hereof in anywise
notwithstanding.

2)...

Retirement ofjudges [SCQA]
23.(1) A judge must retire on reaching 70 years of age.

(2) Despite subsection (1), a judge who, before attaining 70
years of age, starts the hearing of a proceeding remains a
judge for the purposes of finishing the proceeding.

Retirement ofjudges [DCA s 14]

14.(1) Ajudge must retire on reaching 70 years of age.

(2) Despite subsection (I), a judge who, before attaining 70
years of age, starts the hearing of a proceeding remains a
judge for the purposes of finishing the proceeding.

J3)"Subseclio™|2"does_no™£revenMhe_fininnh"jir
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Length ofJudge’s appointment

35. (1)A Judge of the Supreme Court or a Judge of
District Courts holds office indefinitely during good
behaviour.

(2) However, a Judge must retire at 70, subject to
arrangements under an Act for finishing remaining
duties.

(3) A Judge’s appointment is unaffected by the end of the
Sovereign’s reign.
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Removal ofjudge for misbehaviour or incapacity
{CAs 16+ SCA 1995 s 195(2) + DCA s 15+ EARC
reprint s 36 with PCEAR pars 47,52,58,60,67 and 69)

60.(1) A Supreme Courtjudge or a District Courtjudge may be
removed from office only by the Sovereign on the address of
the Legislative Assembly for proved misbehaviour or proved
incapacity.[CA s 16 + SCA 1995 s 195(2) + DCA s 15 + EARC
reprint s 36( 1) with PCEAR par 47]

(2) The address may only be made after a tribunal has found
that, on the balance of probabilities, the person to be removed
has misbehaved, or is incapable of performing the duties of
office, and the person’s removal is justified.[EARC reprint s
36(2) + PCEAR pars 58 + 60]

(3) The tribunal is to consist of at least 3 persons.[part
PCEAR par 69]

(4) A tribunal member must—

(a) be a former judge or former justice of a State or
Federal superior court in Australia; and

(b) nol be a former judge of the court of which the
person who may be removed is a judge, [part
-PCEAR par 69]

(5) The tribunal members are to be appointed by resolution of
the Legislative Assembly.[PCEAR par 67]

(6) The tribunal has the functions, powers, protection and
immunity given by an Act.N" [partly PCEAR par 52]

The Legal, Constitutional and Adininisltative Review Committee agrees
with the Parliamentary Committee for Electoral and Administrative
Review’s Report on Consolidation and Review of the Queensland
Constitution (1994), para 52, that the functions and powers of the
tribunal can be specified in another Act such as the Parliamentary
(Judges) Commission ofInquiry Ad I98H.

Judge’s salary (CA s 17 + SCA 1995 s 196 + EARC
reprint s 37(1) with PCEAR par 79)

61.(1) A judge must be paid a salary at the rate applicable to
the judge’s office.[CA s 17+ SCA 1995 s 196]

EXISTING PROVISIONS

office from any time after the judge attains 70 years of age
and, for that purpose, the judge’s office is taken to be vacant
from that time.

But they may be removed by the Crown on the
address of Parliament [CA]

16. It shall be lawful nevertheless for Her Majesty Her heirs
or successors to remove any such judge or judges upon the
address of the Legislative Assembly.

Commission of judges [SCA s 195]

(1)...

(2) However, it shall be lawful for Her Majesty her heirs and
successors to remove any such judge or judges upon the
address of the Legislative Assembly.

Removal from Office [DCA s 15]

15. The Governor may remove a judge for incapacity of
misbehaviour on the address of the Legislative Assembly.

Their salaries secured during the continuance of
their commissions [CA]

17. Such salaries as are settled upon the judges for the time
being by Act of Parliament or otherwise and all such salaries
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Removal of Judge for misbehaviour or incapacity

36. (1)A Judge of the Supreme Court or a Judge of
District Courts may be removed from office by the
Governor on the address of the Legislative Assembly in
support of a finding mentioned in subsection (2).

(2) The address may only be made after a tribunal has
found that the person to be removed has been guilty of
misconduct justifying incapable of
performing the duties of office.

(3) The tribunal is to-

removal or is

(a) be independent; and

(b) consist of at least 3 persons each of whom is a
Judge or retired Judge of the Supreme Court or
the High Court.

Judge’s salary

37. (1) The amount of the salary of a Judge of the
Supreme Court or a Judge of District Courts may not be
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(2) This Act authorises payment of the amount for judges’
salaries from the consolidated fund.

(3) The amount ofajudge’s salary may not be decreased.[CA
s 17+ SCA 1995 s 196 + EARC reprint s 37(1)]

(4) In this section—

“judge” means a Supreme Court judge or a District Court
judge.

Protection if judicial office abolished (new)

62.(1) This section applies if a judicial office held by a
Supreme Court judge or a District Court judge is abolished
either directly or by abolition of a court or part of a court.

(2) The judge is entitled at least, without loss of salary, to be
appointed to, and to hold, another judicial office of
equivalent or higher status in the same court in which the
judge held the abolished judicial office or in another court,
unless the judge already holds that type ofjudicial office.

(3) The right mentioned in subsection (2)—

(a) continues for the period during which the judge
would have been entitled to hold the abolished
judicial office, subject to removal under section 60;
and
lapses if the judge fails to take up an appointment to
the otherjudicial office or resigns from it.

EXISTING PROVISIONS

as shall or may be in future granted by Her Majesty Her heirs
and successors or otherwise to any future judge or judges of
the said Supreme Court shall in all time coming be paid and
payable to every such judge and judges for the time being so
long as the patents or commissions of them or any of them
respectively shall continue and remain in force.

Judges’ salaries [SCA]

196. Such salaries as shall be settled upon such judges for the
time being by Act of Parliament or otherwise and all such
salaries as may in future be granted by Her Majesty or
otherwise to any future judge of the Supreme Court shall in
all time coming be paid and payable to every such judge for
the time being so long as the judge’s patent or commission
shall continue or remain in force.

Salary and allowance of District Court judges
[Judges (Salaries and Allowances) Act 1967 s 3(2)]
3(2).However, the total of the annual rates of salary and

allowances payable to a District court judge must not be
reduced by a determination.

EARC’S DRAFT CONSTITUTION BILL 1993

decreased.

(2) A Judge of the Supreme Court or a Judge of District
Courts is entitled to have the amount of the salary
increased at reasonable intervals to ensure that its amount
continues to be at least equivalent to its original value.
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CHAPTER 5—REVENUE
Consolidated fund (CA s 34)

63. All taxes, imposts, rales and duties and other revenues of
the State are to form one consolidated fund to be
appropriated for the public service of the State in the way,
and subject to the charges, specified by this Act.[CA s 34]

Requirement to pay tax etc. (Bill Rts art 4)

64. A requirement to pay a lax, impost, rate or duty of the
State must be authorised by Act. [Article 4 of the Bill of
Rights (Imp)].

Payment from consolidated fund (CA s 39(1))

65.(1) The payment of an amount from the consolidated fund
must be authorised by Act.[CA s 39(1)]

(2) Further, the Act authorising the payment must specify the
purpose for which the payment is made.[CA s 39(1)]

(3) This section does not apply in relation to the costs,

charges and expenses relating to the collection and

management of the fund.[CA s 39(1)]

EXISTING PROVISIONS

All duties and revenues to form consolidated revenue
fund [CA]

34. All taxes imposts rates and duties and all territorial casual
and other revenues of the Crown (including royalties) from
whatever source arising within this State and over which the
present or future legislature has or may have power of
appropriation shall form one consolidated revenue fund to be
appropriated for the public service of this State in the manner
and subject to the charges hereinafter mentioned.

Bill of Rights 1688 (Imp)

4. That levying money for or to the use of the Crown, by
pretence of prerogative, without grant of parliament, for
longer time, or in other manner than the same shall be
granted, is illegal.

Consolidated fund to be appropriated by Act of the
legislature [CA]

39.(1) After and subject to the payments to be made under the
provisions hereinbefore contained all the consolidated fund
hereinbefore mentioned shall be subject to be appropriated to
such specific purposes as by any Act of the legislature of the
State shall be prescribed in that behalf.

(2) However, the consolidation of the revenues of this State
shall not affect the payment of the annual interest or the
principal sums mentioned in any outstanding debentures or
other charge upon the territorial revenue as such interest
principal or other charge severally becomes due nor shall
such consolidation affect the payment of any sum or sums
heretofore charged upon the taxes duties rates and imposts
now raised levied and collected or to be raised levied and
collected to and for the use of this State for such time as shall
have been appointed by any Acts of the said legislature by
which any such charge was authorised.
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PART 6-REVENUE
Consolidated Fund

38. There is to be a consolidated revenue fund called the
Consolidated Fund.

Payment to Consolidated Fund
39. All

revenues of the State must be paid to the Consolidated
Fund.

taxes, imposts, rates and duties and other

Payment from Consolidated Fund
40. The payment of-

(a) an amount from the Consolidated Fund; or

(b) an amount required to be paid to the
Consolidated Fund;

(©) must be authorised by an Act.
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Charges on consolidated fund (CA s 35 +39(1) +
EARC reprint s 41)

66.(1) The consolidated fund is permanently charged with all
the costs, charges and expenses relating to the collection and
management of the fund.[CA s 35 + EARC reprint s 41 (1)]

(2) The costs, charges and expenses are the first charge on the
consolidated fund.[CA s 39(1) + EARC reprint s 41(2)]

(3) However, the costs, charges and expenses may be reviewed
and audited under an Act.[CA s 35 + EARC reprint s 41(3)]

Governor’s recommendation required for
appropriation (CA s 18 + EARC reprint s 42)

67.(1) The Legislative Assembly must not originate or pass a
vote, resolution or Bill for the appropriation of—

(a)  an amount from the consolidated fund; or

(b) an amount required to be paid to the consolidated
fund;

that has not first been recommended by a message of the
Governor.ICA s18 + EARC reprint s 42(1)]

(2) The message must be given to the Legislative Assembly
during the session in which the vote, resolution or Bill will be
passed.[CA s 18 + EARC reprint s 42(2)]

CHAPTER 6—LANDS

Lands (CA ss 30 + 40 + EARC reprint s 9)

68.(1) Parliament may make laws for regulating the sale,
letting, disposal and occupation of the waste lands of the
Crown in Queensland.

(2) The entire management and control of the waste lands
belonging of the Crown in Queensland and also the
appropriation of the gross proceeds of the sales of-the lands
and all other proceeds and revenues of the lands from any
source including all royalties mines and minerals vest in the
Parliament.

EXISTING PROVISIONS

Such fund permanently charged with expenses of
collection [CA]

35. The consolidated fund of this State shall be permanently
charged with all the costs charges and expenses incidental to
the collection management and receipt thereof such costs
charges and expenses being subject nevertheless to be
reviewed and audited in such manner as shall be directed by
any Act ofthe legislature.

[See CA s 39(1) in previous cell.]
No money vote or Bill lawful unless recommended by
Governor [CA]

18. It shall not be lawful for the Legislative Assembly to
originate or pass any vote for the
appropriation of any part of the said consolidated fund or of

resolution or Bill

any other tax or impost to any purpose which shall not first
have been recommended by a message of the Governor to the
said Legislative Assembly during the session in which such
vote resolution or Bill shall be passed.

Legislature empowered to make laws regulating sale
and other disposal of waste land [CA]

30. Subject to the provisions contained in the Imperial Act of
the 18th and 19th Victoria chapter 54 and of an Act of the
18th and 19th years of Her Majesty entitled An Act to repeal
the Acts of Parliament now in force respecting the Disposal
ofthe Waste Lands ofthe Crown in Her Majesty s Australian
Colonies and to make other provisions in lieu thereof which
concern the maintenance of existing contracts it shall be
lawful for the legislature of this State to make laws for
regulating the sale letting disposal and occupation of the
waste lands of the Crown within the said State.
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Charges on Consolidated Fund

41. (I)The Consolidated Fund is permanently charged
with all the costs, charges and expenses incidental to the
collection and management of the fund,

(2) The costs, charges and expenses are the first charge
on the Consolidated Fund.

(3) However, the costs, charges and expenses may be
reviewed and audited under an Act.

Governor’s recommendation required for
appropriation

42. ()The Legislative Assembly must not originate or
pass a vole, resolution or Bill for the appropriation of-

(a) an amount from the Consolidated Fund; or

(b) an amount required to be to the
Consolidated Fund;

paid

that has not been recommended by message of the
Governor.

(2) The message must be given to the Legislative
Assembly during the session in which the vole, resolution
or Bill will be passed.

Lands

9. (1) Parliament may make laws for regulating the sale
letting disposal and occupation of the waste lands of the
Crown.

(2) The entire management and control of the waste lands
belonging to the Crown in Queensland and also the
appropriation of the gross proceeds of the sales of such
lands and of all other proceeds and revenues of the same
from whatever source arising within Queensland
including all royalties mines and minerals shall be vested
in the Legislature.
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Requirements for a local government (CA s 54 +
EARC reprint s 44)

70.(1) A local government is an elected body that is charged
with the good rule and local government of a part of
Queensland allocated to the body.[CA s 54(1) + EARC
reprint s 44(1)]

(2) Other legislation (whenever made) decides the way in
which a local government is constituted and the nature and
extent of its functions and powers.[CA s 54(2) + EARC
reprint s 44(2) + (4)]

(3) Despite subsection (I), if a local government is dissolved
or is unable to be properly elected, other legislation
(whenever made) may provide for all or any of the local
government’s functions to be performed and all or any of the
local government’s powers to be exercised by 1 or more
appointed bodies or persons until the local government has
been properly elected.[CA s 54(3) + (4)]

(4) In subsection (3)—

“local government” includes a joint local government and a
person or persons appointed to perform the functions and
of the government as an

the powers local

administrator.

exercise

EXISTING PROVISIONS

(2) The manner in which local government bodies are
constituted and the nature and extent of their powers,
authorities, duties and functions are as determined by and in
accordance with the laws of the Parliament.

(3) Nothing in this section affects the operation of laws of the
Parliament with respect to the carrying out of the powers,
authorities, duties and functions of a local government body
by a person or persons appointed where—

(a) the council of the local government body has been
dissolved; or

(b) the council of a local government body is unable to
be duly elected;

until such time as the council of a local government body has
been duly elected.

(4) The reference in subsections (2) and (3) to the laws of the
Parliament is a reference to the laws enacted by that
Parliament, before or after the passing of the Constitution Act
Amendment Act 1989, and for the time being in force.

(5) For the purposes of this section a joint local government
and any person or persons appointed to carry out the powers,
authorities, duties and functions of a council of a local
government body as an administrator are deemed to be the
council of a local government body.
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Requirements for a local authority

44. (1) A local authority is an elected body that is
charged with the good rule and local government of a
part of Queensland allocated to the authority.

(2) Other legislation decides the way in which a local
authority is constituted and the nature and extent of its
functions and powers.

Arrangements covering local authority’s
functions and powers

45. (1) Despite section 44(1) (Requirements for a local

authority), other legislation may provide for-

(a) the performance of a function of a local
authority; or

(b) the exercise of a power of a local authority;

by another person or body in circumstances incidental to
the reasonable operation system of local
government.

of a

(2) For example, other legislation may provide-

(a) for the performance of a local authority’s
functions or the exercise of its powers by a
person appointed under legislation until a local

authority’s council has been properly elected if-

) the local authority’s council has been
dissolved; or

(i1) a council of the local authority cannot
be properly elected; or

(b) for-

1) the performance of a function of a
local authority; or

(i1) the exercise of a power of a local

authority;

by a Joint Board or another person for the efficient
operation of a system of local government; or

(c) that a person or body mentioned in paragraph
(a) or (b) is taken to be the council of a local
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CH 6, PART 2—PROCEDURE RESTRICTING
DISSOLUTION OF LOCAL GOVERNMENT
AND INTERIM ARRANGEMENT

Dissolution of local government must be tabled (part
of CA s 55(2) + EARC reprint s 46(1))

71. A copy of an instrument purporting to dissolve a local
government must be tabled in the Legislative Assembly
within 14 silting days after the instrument is made.[CA s
55(2) + EARC reprint s 46(1)]

Suspension until dissolution ratifled (CA s 55(2) + (5)
+ EARC reprint s 47)

72.(1) From the time an instrument purporting to dissolve a
local government is made until it is ratified under section 73
or its effect ends under section 74, it has the effect only of
suspending the local government’s councillors from
office.ICA s 55(2) + EARC reprint s 47]

(2) During the suspension, 1 or more bodies or persons
appointed by law to perform the functions and exercise the
powers of a local government because of its purported
dissolution may be taken to be the local government and to
perform its functions and exercise its powers.fCA s 55(5)]

Ratification of dissolution (CA s 55(2) + (3) + EARC
reprint s 48)

73.(1) The Legislative Assembly may, on the motion of the

Minister responsible for local government, ratify the
dissolution of a local government within 14 sitting days after
a copy of the instrument purporting to dissolve (he local

government is tabled.[CA s 55(2) + EARC reprint s 48( 1)]

(2) If the Legislative Assembly ratifies the dissolution, the
local government is dissolved in accordance with the
instrument from the lime of ratification.[CA s 55(3) + EARC
reprint s 48(2)]

EXISTING PROVISIONS

Manner of appointing persons to exercise powers,
authorities, duties and functions of local government
[CA]

55.(1) A body constituted or deemed to be constituted by 1 or
more persons appointed (but not duly elected) after the
commencement of the Constitution Act Amendment Act 1989
to carry out the powers, authorities, duties and functions of a
council of a local government body is not a council of a local
government body appointed in accordance with section
54(3)(a) and, notwithstanding the provisions of any Act, such
person or persons is or are not authorised to carry out powers,
authorities, duties and functions of a council of a local
government body unless the power conferred by law to
dissolve the council of a local government body constituted
or deemed to be constituted by such person or persons has
been exercised in accordance with this section.

(2) The instrument that purports to dissolve the council of a
local government body or a copy of the instrument must be
tabled in the Legislative Assembly within 14 sitting days after
the instrument has been made and, to the extent that it so
purports, the instrument takes effect merely as a suspension
from office of the duly elected members of the council of the
local government body concerned until the Legislative
Assembly, on the motion of the member of the Assembly for
the time being responsible for local government in the Slate,
within a period of 14 sitting days from such tabling confirms
the dissolution ofthe council of the local government body.

(3) Where the Legislative Assembly confirms the dissolution
of the council of a local government body, the instrument
takes effect according to its terms as a dissolution of the
council of the local government body concerned.
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authority whose functions are being performed
or whose powers are being exercised.

Division 2-Procedure restricting
dissolution oflocal authority’s council

Dissolution of local authority’s council must be
tabled

46. (1) A copy of an instrument dissolving a local
authority’s council must be tabled in the Legislative
Assembly within 14 sitting days after the instrument is
made.

(2) If a copy of a dissolution instrument is not tabled in
accordance with subsection (1), the instrument’s effect
ends.

Suspension until dissolution ratified

47. Despite any other Act, until an instrument dissolving
a council is ratified by the Legislative Assembly, the
instrument only has the effect of suspending the elected
members of the council from office.

Ratification of dissolution

48. (1) The Legislative Assembly may, on the motion of
the Minister responsible for local government, ratify the
dissolution of a local authority’s council within 14 sitting
days after a copy of the instrument dissolving the council
is tabled.

(2) On ratification, the local authority’s council is
dissolved.

(3) For the purpose of calculating the number of sitting
days, it does nol matter whether the days are within the
same or different Parliaments or sessions of Parliament.
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No tabling or ratification of dissolution (CA s 55(4) +
EARC reprint s 49)

74.(1) This section applies if—

(a) a copy of the instrument purporting to dissolve the
local government is not tabled under section 71 # or
(b) the Legislative Assembly refuses to ratify a dissolution
of a local government moved by the Minister
responsible for local government; or
(c) at the end of 14 sitting days after a copy of the
instrument purporting to dissolve the local government
is tabled—
1) the Minister has not moved that the dissolution
be ratified; or
(ii)) the Legislative Assembly has not ratified the
dissolution, even though the Minister has
moved that it be ratified.[CA s 55(4) + EARC
reprint s 49(1) other than (b)(i)]
(2) The effect of the instrument purporting to dissolve the
local government ends.[CA s 55(4) + EARC reprint s 49(2)]
(3) The suspension from office of the local government’s
councillors ends and they are reinstated in their respective
offices.[CA s 55(4)(c) + EARC reprint s 49(3) + (4)]

(4) The appointment of a body or person appointed to
perform the functions and exercise the powers of the local
government because of its purported dissolution ends.[CA s
55(4)(d) + EARC reprint s 49(5)]

Section 7 1 (Dissolution oflocal government must be tabled)

CH 6, PART 3—SPECIAL PROCEDURES
FOR CERTAIN LOCAL GOVERNMENT
BILLS

Procedure for Bill affecting a local government (CA s
56(1) + EARC reprint s 50)

75.(1) This section applies for a Bill for an Act that would—

(a) be administered by the Minister responsible for local
government; and

EXISTING PROVISIONS

(4) Where the Legislative Assembly—

(a) refuses to affirm the motion referred to in subsection
(2); or

(b) fails, within the period of 14 sitting days, to affirm
the motion referred to in subsection (2);

the instrument to dissolve the council of the local government
body thereupon ceases to have effect and—

(c) the suspension from office of the duly elected
members of the council of the local government
body thereupon ceases and they are reinstated in
their respective offices; and

(d) the appointment of the person or persons appointed
to exercise the powers, authorities, duties and
functions of the council of the local government
body thereupon terminates.

(5) Any person or persons appointed (but not duly elected)
according to law to carry out the powers, authorities, duties
and functions of a council of a local government body whose
members are, pursuant to this section, suspended from office
is or are authorised to carry out those powers, authorities,
duties and functions during the period of suspension.

(6) In this section—

“local government body” means a body constituted by duly
elected members and charged with carrying on the functions
of local government.

Procedure on Bills affecting local government [CA]

56.(1) A member of the Legislative Assembly who is to be in
charge of the passage in the Assembly of a Bill that is the
responsibility of the member of the Assembly for the time
being responsible for local government in the State and that.
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No ratification of dissolution

49. (1) The following results happen if-

(a) the Legislative Assembly refuses to ratify a
dissolution of a local authority’s council moved
by the Minister
government; or

responsible  for local

(b) at the end of 14 sitting days after a copy of the
dissolution instrument is tabled-

(i) the Minister has not moved that the
dissolution be ratified; or

(i) the Legislative Assembly has not ratified
the dissolution even though the Minister
has moved that it be ratified.

(2) The effect of the dissolution instrument ends,

(3) The suspension from office of the elected members of
the council ends.

(4) The elected members of the council are reinstated in
their respective offices.

(5) The appointment of any person appointed to exercise
the functions and powers of the council during the
suspension ends.

Division 3-Specialprocedures for certain local
government Bills

Procedure for Bill affecting local government
authority

50. (1) The following procedure must be used for a Bill
for an Act that would-

(a) be administered by the Minister responsible for
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(b) affect local governments generally or any of theni.[CA
s 56(1) + EARC reprint s 50(1)]

(2) The member of the Legislative Assembly who is to be in
charge of the passage of the Bill in the Legislative Assembly

must, if the member considers it practicable, arrange for a

summary of the Bill to be given to a body representing local

governments in the State a reasonable time before the Bill is

introduced in the Legislative Assembly.[CA s 56(1) + EARC

reprint s 50(2) + (3)]

Procedure for Bill ending system of local government
(CA s 56(2)-(6)+ EARC reprint s 51-53)

76.(1) This section applies for a Bill for an Act ending the
system of local government in Queensland.[CA s 56(2) +
EARC reprint s 51(1)]

(2) The Bill may be presented for assent only if a proposal
that the system of local government should end has been
approved by a majority vote of the electors voting on the
proposal.[CA s 56(2) + EARC reprint s 5 1(2) + (5)]

(3) The Bill has no effect as an Act if assented to after
presentation in contravention of subsection (2).[CA s 56(3) +
EARC reprint s 52]

(4) The vote about the proposal must be taken on a day
prescribed under a regulation that is more than 1 month but
less than 6 months before the Bill is introduced in the
Legislative Assembly.[CA s 56(2) + EARC reprint s 51(3)]

(5) The vote must be taken in the way prescribed by an
Act.[CA s 56(4) + EARC reprint s 51(4)]

(6) An elector may bring a proceeding in the Supreme Court
for a declaration, injunction or other remedy to enforce this
section either before or after the Bill is presented for
assent.[CA s 56(5) + EARC reprint s 53(1) + (2)]

(7) In this section—

“elector” means a person entitled to vote at a general
election of members of the Legislative Assembly.[CA s 56(6)
+ EARC reprint s 51(6)]

EXISTING PROVISIONS

if enacted by the Parliament, would affect local government
bodies generally, or any of them, if the member considers
compliance with this subsection is practicable in the
particular case, must cause a summary of the Bill to be given
to an association that represents local government bodies in
that State a reasonable time before the member (or a member
on the member's behalO moves for leave of the Assembly to

bring in the Bill.
(2) -(6)...

Procedure on Bills affecting local government [CA s
56 cont’d]

(D ...
(2) A Bill for an Act whereby the whole of the State would
cease to have a system of local government that conforms to
that prescribed by section 54(1) must not be presented to Her
Majesty or the Governor for assent unless, on a day,
appointed by order in council, no earlier than 6 months and
no later than 1 month before the Bill is introduced in the
Assembly, a proposal that the State should cease to have such
a system of local government has been approved by majority
vote of the electors of the State voting on the proposal.

(3) A Bill assented to consequent upon its presentation in
contravention of subsection (2) is of no effect as an Act.

(4) When such proposal is submitted to the electors of the
State the vote must be taken in such manner as the Parliament
prescribes.

(5) Any of the electors of the State is entitled to bring
proceedings in the Supreme Court for a declaration,
injunction or other remedy to enforce the provisions of
subsection (2) either before or after a Bill of a kind referred

to in subsection (2) is presented for assent.

(6) In subsections (2) to (5)—
“electors of the State” means the persons qualified to vote at
a general election of members of the Assembly according to
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local government; and
(b) affect a local government authority.

(2) The member of the Legislative Assembly who is to be
in charge of the passage of the Bill in the Legislative
Assembly must, if the member considers it practicable,
arrange for a summary of the Bill to be given to a body
representing local government authorities in the State
(the “representative body”).

(3) The summary must be given to the representative
body a reasonable time before the Bill is introduced in
the Legislative Assembly.

Procedure for Bill ending system of local
government

51. (1) The following procedure must be used before a
Bill for an Act ending the system of local government in
Queensland is presented for assent.

(2) The proposal that the system of local government

should end must be submitted to a referendum of
electors.

(3) The referendum must be held on a day-

(a) more than I month but less than 6 months

before the Bill is introduced in the Legislative
Assembly; and

(b) fixed by regulation.

(4)The vote in referendum must be taken in the way
prescribed by an Act.

(5) The Bill may only be presented for assent if the
proposal is approved by a majority vote of the electors
voting on the proposal.

(6) In this section-

“elector” means a person entitled to vole at a general
election of members of the Legislative Assembly.
Result of contravention of .51

52. If a Bill is presented and assented to in contravention
of section 51 (Procedure for Bill ending system of local
government), the Bill has no effect as an Act.
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(CA s 53 REMAINS IN CA 1867 BUT IS REPRODUCED
IN ATTACHMENT 1TO THE BILL]

EXISTING PROVISIONS

the provisions of the Electoral Act 1992.

Certain measures to be supported by referendum
[CA]

53.(1) A Bill that expressly or impliedly provides for the
abolition of or alteration in the office of Governor or that
expressly or impliedly in any way affects any of the following
sections of this Act namely—

sections 1, 2, 2A, 11A. 1IB; and
this section 53

shall nol be presented for assent by or in the name of the
Queen unless it has first been approved by the electors in
accordance with this section and a Bill so assented to
consequent upon its presentation in contravention of this
subsection shall be of no effect as an Act.

(2) On a day not sooner than two months after the passage
through the Legislative Assembly of a Bill of a kind referred
to in subsection (1) the question for the approval or otherwise
of the Bill shall be submitted to the electors qualified to vole
for the election of members of the Legislative Assembly
according to the provisions of the Elections Act 1915-1973
and of any Act amending the same or of any Act in
substitution therefor.

Such day shall be appointed by the Governor in Council by
Order in Council.
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Elector may enforce s.51

53. (1) A person who is entitled to vote at a referendum
under section 51 (Procedure for Bill ending system of
local government) may bring a proceeding in the
Supreme Court for a declaration, injunction or other
remedy to enforce (he section.

(2) The proceeding may be begun either before or after
the Bill is presented for assent.

SCHEDULE 1—ENTRENCHING
PROVISIONS

Certain measures to be supported by referendum

1. (1) A Bill that expressly or impliedly provides for the
abolition of or alteration in the officer of Governor or

that expressly or impliedly in any way affects any of the

following sections of this Act namely-

sections 1*. 2* 2A* 11A*. 11B+, 14#*; and
this section 53*

shall not be presented for assent by or in the name of the
Queen unless it has first been approved by the electors in
accordance with this section and a Bill so assented to
consequent upon its presentation in contravention of this
subsection shall be of no effect as an Act.

(2) On a day not sooner than two months after the
passage through the Legislative Assembly of a Bill of a
kind referred to in subsection (1) the question for the
approval or otherwise of the Bill shall be submitted to
the electors qualified to vote for the election of members
of the Legislative Assembly according to the provisions of
the Elections Act 1915-1973 and of any Act amending the
same or of any Act in substitution therefor.

Such day shall be appointed by the Governor in Council
by Order in Council.
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CHAPTER 8—MISCELLANEOUS
Issue of compliance not justiciable (COGA s 11)

77. Without affecting the justiciability of any other issue
under this Act, it is declared that the issue of compliance with
section 31, 40, 41, 47 or 49" is not justiciable in any
court.[COGA s 11]
Section 31 {Publication of commission, declaration of allegiance etc.),
40 (Delegation by Governor to Deputy Governor), 41 (Administration
of Government by Acting Governor), 47 (Executive Council) or 49

(Meetings of Executive Council)

EXISTING PROVISIONS

(3) When the Bill is submitted to the electors the vote shall be
taken in such manner as the Parliament of Queensland
prescribes.

(4) If a majority of the electors voting approve the Bill, it
shall be presented to the Governor for reservation thereof for
the signification of the Queen’s pleasure.

(5) Any person entitled to vote at a general election of
members of the Legislative Assembly is entitled to bring
proceedings in the Supreme Court for a declaration,
injunction or other remedy to enforce the provisions of this
section either before or after a Bill of a kind referred to in
subsection (1) is presented for assent by or in the name of the
Queen.

(6) Act 24 Geo. 5 No. 35 preserved. The provisions of this
section shall in no way affect the operation of The
Constitution Act Amendment Act of 1934.

Issue of compliance not justiciable [COGA]

11. The issue of compliance with section 5, 6, 7, 9 or 10 shall
not be justiciable in any court.

Suspension of letters patent [COGA]

13. For as long as the provisions of this Part are in force the
provisions of the letters patent constituting the Office of the
Governor of Queensland made by Her Majesty Queen
Elizabeth II on 14 February 1986 and proclaimed in the State
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(3) When the bill is submitted to the electors the vote
shall be taken in such manner as the Parliament of
Queensland prescribes.

(4) If a majority of the electors voting approve the Bill, it
shall be presented to the Governor for reservation thereof
for the signification of the Queen’s pleasure.

(5) Any person entitled to vote at a general election of
members of the Legislative Assembly is entitled to bring
proceedings in the Supreme Court for a declaration,
injunction or other remedy to enforce the provisions of this
section either before or after a Bill of a kind referred to in
subsection (1) is presented for assent by or in the name of
the Queen.

(6) Act 24 Geo. 5 No. 35 preserved. The provisions of
this section shall in no way affect the operation of The
Constitution Act Amendment Act of 1934.

# Based on CA s 53 as it previously stood.

[ * These section numbers werefootnoted to refer to the
clause numbers of EARCs Consolidated Bill to which
the sections were relocated]
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CHAPTER 9—TRANSITIONAL PROVISIONS

CLAUSES 78 - 87 ARE TRANSITIONAL PROVISIONS.

CHAPTER 10— CONSEQUENTIAL
AMENDMENTS AND REPEALS

CLAUSE 88 (AMENDMENTS) AMENDS CERTAIN
ACTS AS SET OUT IN SCHEDULE 2.

CLAUSE 89 (REPEALS ETC) REPEALS THE ACTS SET
OUT IN SCHEDULE 3 AND DECLARES THE IMPERIAL
LAWS SET OUT IN SCHEDULE 4 TO HAVE NO FORCE
IN QUEENSLAND.

SCHEDULE 1—OATHS AND
AFFIRMATIONS

(sections 21, 31,42 and 47*%)
QOath or affirmation of allegiance

\,..{ilame).., do sincerely promise and swear {or, for cm
affirmation—  solemnly and sincerely affirm and declare)
that [ will be faithful and bear true Allegiance to Her {or His)
Majesty..(kame of Sovereign)., as lawful Sovereign of the
United Kingdom, Australia and her {or his) other realms and
territories and to Her {or His) heirs and successors, according
to law.

So help me God! (or omittedfor an affirmation).’.

Sections 21 (No member to sit or vole without first taking oath), 31
(Publication of commission, declaration of allegiance etc.), 42

(Appointment of Ministers of the State) and 47 (Executive Council)

EXISTING PROVISIONS

by His Excellency the Governor on 6 March 1986 are

suspended in their operation.

NOT APPLICABLE

NOT APPLICABLE

QOath of Allegiance of Governor [CA s 4; Oaths Act
1867 ss 1 & 5A]

I, {name), do sincerely promise and swear that I will be
faithful and bear true allegiance to Her {or His) Majesty..
{name of Sovereign)., as lawful Sovereign of Australia and
Her {or His) other realms and territories, and to Her {or His)
heirs and successors, according to Law.

So help me God.

EARC’S DRAFT CONSTITUTION BILL 1993

Regulations

54. The Governor in Council may make regulations
under this Act.

SEE EARC’S TRANSITITONAL PROVISIONS IN
PART 9 OF ITS BILL AT APPENDIX B OF ITS
REPORT ON CONSOLIDATION AND REVIEW OF
THE QUEENSLAND CONSTITUTION, AUGUST 1993.
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Oath or affirmation of office—Governor

1,..(name).., do swear (or, for an affirmation—do solemnly
and sincerely affirm and declare) that I will well and truly
serve Her (or His) M a je sty .of Sovereign)., in the
office of Governor of Queensland and its Dependencies, in
the Commonwealth of Australia, and will duly carry out the
office according to the best of my ability, skill and knowledge
and that I will, in all things associated with the office, duly
and impartially administer justice in Queensland.

So help me God! (or omittedfor an affirmation).’.

Oath or affirmation of office—Premier or other
Minister of the State

\,..(name).., do swear (or, for an affirmation—do solemnly
and sincerely affirm and declare) that I will, according to the
best of my ability, skill and knowledge, well and faithfully
carry out the office and trust of Premier (or Minister for
(name of portfolio)) of the State of Queensland in the
Commonwealth of Australia, and that I will in all things
honestly, zealously, and impartially discharge and exercise
the duties, powers and authorities belonging to me in the
office.
So help me God! (or omittedfor an affirmation).’.

Oath or affirmation of office and of secrecy—
Member of Executive Council

1,..(name).., do swear (or, for an affirmation—do solemnly
and sincerely affirm and declare) that I will, to the best of my
ability, skill and knowledge, faithfully advise and assist the
Governor or other officer exercising a function or power of
the Governor as Deputy Governor or Acting Governor, in all
matters that are brought under my consideration as a Member
of'the Executive Council of Queensland.

And 1 do swear (or, for an affirmation—do solemnly and
sincerely affirm and declare) that, except as may be required
by law, I will not divulge any information (including the
contents of any document) of which I become aware by
reason of my membership of the Executive Council of
Queensland.

So help me God! (or omittedfor an affirmation).’.

EXISTING PROVISIONS

Oath of Office as Governor in and over the State and
its dependencies, in the Commonwealth of Australia

I, (name), do swear that I will well and truly serve Her (or
His) Majesty., (name ofSovereign)..in the office of Governor
in and over the State of Queensland and its Dependencies, in
the Commonwealth of Australia, and will duly execute the
said office accordingly to the best of my skill and ability, and
that I will, in all things appertaining to me in my said office,
duly and impartially administer justice in the said State.

So help me God.

Oath of Office of Minister

I, (name), do swear that I will, according to the best of my
ability, skill and knowledge, well and faithfully execute the
Office and Trust of Minister for (portfolio title) of the State
of Queensland in the Commonwealth of Australia, and that I
will in all things honestly, zealously, and impartially
discharge and exercise the duties, powers and authorities
appertaining to me in the said Office.

So help me God.

Oath of Office and of secrecy - Member of Executive
Council

I, (name), do swear that I will, to the best of my judgement
and ability, faithfully advise and assist the Governor or other
Officer Administering the Government of the State of
Queensland in the Commonwealth of Australia, in all such
matters as shall be brought under my consideration as a
Member of the Executive Council of the said State. And I do
swear and that [ will nol directly or indirectly communicate or
reveal to any person or persons any matter which shall be so
brought under my consideration, or shall become known to
me, as a Member of the said Council, and which shall by the
Governor or other Officer Administering the Government be
directed to be kept secret.

So help me God.

EARC’S DRAFT CONSTITUTION BILL 1993
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SCHEDULE 2
GENERAL AMENDMENTS

[S 88]

VARIOUS PROVISIONS OF THE FOLLOWINGS ACTS ARE
AMENDED [SEE SCH 2/:

e Acts Interpretation Act 1954

*  Constitution Act 1867

»  Constitution Act Amendment Act 1890

»  Constitution Act Amendment Act 1934

e District CourtAct 1967

e Electoral Act 1992

o Supreme CourtAct 1995

o Supreme Court ofQueensland Act 1991
SCHEDULE 3

REPEALED LAWS
[s 89(1)]

Legislative Assembly Act 1867*"

Proclamation declaring transfer of certain islands dated 22
August 1872 and published in the gazette on 24 August 1872
at page 1325

Officials in Parliament Act 1896™
Constitution Act Amendment Act 1922
Royal Powers Act 1953

Australia Acts (Request) Act 1985

Proclamation of Letters Patent for Governor dated 6 March 1986
and published in the gazette on 8 March 1986 at pages 903-6

Constitution (Office of Governor) Act 1987

It is proposed that the provisions of this Act will be dealt with by this
Act and the Parliament of Qiieenxland Bill.

It is also proposed that the Parliament of Queen.sland Bili will repeal
the Constitution Act Amendment Act 1896.
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SCHEDULE 4
IMPERIAL LAWS NO LONGER IN FORCE
[s 89(2)]

Australian Constitutions Act 1850
(Amending Act)

New South Wales Constitution Act 1855
(Amending Acts)

Order in Council dated 6 June 1859 mentioned in the
preamble to the Constitution Act 1867

Australian Constitutions Act 1862
(Amending Acts)

Colonial Letters Patent Act 1863
(Amending Acts)

ATTACHMENT 1

(S 4]

ATTACHMENT 1 SETS OF THE TEXT OF THE
CONSTITUTION ACT 1867, ss 1,2, 2A, 11A, 11B AND 53.

ATTACHMENT 2

[s4]

ATTACHMENT 2 SETS OF THE TEXT OF THE
CONSTITUTION ACT AMENDMENT ACT 1890, s2 AND
THE CONSTITUTIONACTAMENDMENTACT 1934, s 4.

ATTACHMENT 3

[s8]

ATTACHMENT 3 SETS OF THE TEXT OF THE
CONSTITUTION ACTAMENDMENTACT 1934, s 3,

EXISTING PROVISIONS

EARC’S DRAFT CONSTITUTION BILL 1993
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APART FROM EXISTING SECTIONS NOTED ABOVE THAT ARE TO BE REPEALED BY THE COMMITTEE’S PROPOSED LEGISLATION, THE FOLLOWING
EXTENSIVE PREAMBLES TO THE CONSTITUTION ACT 1867 AND THE CONSTITUTIONACTAMENDMENTACT 1934 WILL ALSO BE REPEALED:

Preamble [Constitution Act 1867]

Power of alteration of constitution

WHEREAS by an order in council empowering the Government of Queensland to make laws and to provide for the administration ofjustice in the colony dated at the
court at Buckingham Palace 6 June 1859 it was declared and ordered by the Queen’s Most Excellent Majesty in Council that the legislature of the colony should have full
power and authority from time to time to make laws altering or repealing all or any of the provisions of the said order in council in the same manner as any other laws for
the good government of the colony except so much of the same as incorporates the enactments of the 14th year of Her Majesty chapter 59 and of the sixth year of Her
Majesty chapter 76 relating to the giving and withholding of Her Majesty’s assent to Bills and the reservation of Bills for the signification of Her Majesty’s pleasure and

the instructions to be conveyed to Governors for their guidance in relation to the matters aforesaid and the disallowance of Bills by Her M ajesty.

However, every Bill by which any alteration should be made in the constitution of the Legislative Council so as to render the whole or any portion thereof elective should
be reserved for the signification of Her M ajesty’s pleasure thereon and a copy of such Bill should be laid before both Houses of the Imperial Parliament for the period of
30 days at least before Her M ajesty’s pleasure thereon should be signified.

Giving or withholding assent to Bills

And whereas by clause 31 of an Act of the sixth year of Her M ajesty chapter 76 entitled An Actfor the government of New South Wales and Van Diemen’s Land it was
enacted as follows— That every Bill which has been passed by the said Council and also every law proposed by the Govemor which shall have been passed by the said
Council whether with or without amendments shall be presented for Her M ajesty’s assent to the Governor of the said colony and that the Governor shall declare according
to his discretion but subject nevertheless to the provisions contained in this Act and to such instructions as may from time to time be given in that behalf by Her Majesty
her heirs or successors that he assents to such Bill in Her Majesty’s name or that he withholds Her Majesty’s assent or that he reserves such Bill for the signification of
Her Majesty’s pleasure thereon and all Bills altering or affecting the divisions and extent of the several districts and towns which shall be represented in the Legislative
Council or establishing new and other divisions of the same or altering the number of the members of the Council to be chosen by the said districts and towns respectively
or increasing the whole number of the Legislative Council or altering the salaries of the Govemor superintendent or judges or any of them and also all Bills altering or
affecting the duties of customs upon any goods wares or merchandise imported to or exported from the said colony shall in every case be so reserved except such Bills for
temporary laws as the Governor shall expressly declare necessary to be forthwith assented to by reason of some public and pressing emergency’.

Disallowance of Bills assented to

And by clause 32 of the said lastmentioned Act it was enacted as follows— That whenever any bill which shall have been presented for Her M ajesty’s assent to the
Governor of the said colony shall by such Govemor have been assented to in Her M ajesty’s name the Governor shall by the first convenient opportunity transmit to one of
Her M ajesty’s Principal Secretaries of State an authentic copy of such Bill so assented to and that it shall be lawful at any time within two years after such Bill shall have
been so received by the Secretary of State for Her Majesty by Order in Council to declare her disallowance of such Bill and that such disallowance together with a
certificate under the hand and seal of the Secretary of State certifying the day on which such Bill was received as aforesaid being signified by the Governor to the
Legislative Council of the said colony by speech or message to the said Council or by proclamation in the New South Wales Government Gazette shall make void and
annul the same from and after the day of such signification’.



Assent to Bills reserved

And by clause 33 of the same Act it was enacted as follows— ‘That no Bill which shall be so reserved for the signification of Her M ajesty’s pleasure thereon shall have
any force or authority within the colony of New South Wales until the Governor of the said colony shall signify either by speech or message to the Legislative Council of
the said colony or by proclamation as aforesaid that such Bill has been laid before Her M ajesty in Council and that Her M ajesty has been pleased to assent to the same and
that an entry shall be made in the journals of the said Legislative Council of every such speech message or proclamation and a duplicate thereof duly attested shall be
delivered to the registrar of the Supreme Court or other proper officer to be kept among the records of the said colony and that no Bill which shall be so reserved as
aforesaid shall have any force or authority in the said colony unless Her Majesty’s assent thereto shall have been so signified as aforesaid within the space of two years
from the day on which such Bill shall have been presented for Her M ajesty’s assent to the Govemor as aforesaid’.

Governor to conform to instructions

And by clause 40 of the same Act it was declared and enacted as follows— ‘That it shall be lawful for Her said M ajesty with the advice of Her Privy Council or under Her
Majesty’s signet and sign manual or through one of Her Principal Secretaries of State from time to time to convey to the Govemor of the said Colony of New South Wales
such instructions as to Her Majesty shall seem meet for the guidance of such Governor for the exercise of the powers hereby vested in him of assenting to or dissenting
from or for reserving for the signification of Her M ajesty’s pleasure Bills to be passed by the said Council and it shall be the duty of such Governor to act in obedience to

such instructions’.

Extending the Governor’s powers as to giving or withholding the royal assent

And whereas by the Act of the eighth year of Her Majesty chapter 74 entitled An Act to explain and amend the Actfor the government of New South Wales and Van
Diemens Land and by section 7 thereof after reciting that by the said recited Act (to wit the said hereinbefore mentioned Act of the sixth year of Her M ajesty chapter 76)
‘it is provided that certain Bills shall in every case be reserved by the Govemor for the signification of Her M ajesty’s pleasure thereon and the intent of such provision
was to ensure that such Bills as aforesaid should not be assented to by the Govemor without due consideration’ it was enacted ‘That it shall not be necessary for the
Govemor to reserve any such Bill for the signification of Her M ajesty’s pleasure thereon from which in the exercise of his discretion as limited in the said recited Act he
shall declare that he withholds Her M ajesty’s assent or to which he shall have previously received instmctions on the part of Her Majesty to assent and to which he shall

assent accordingly’.
Reservation of Bills

And whereas by the Act of the 14th year of Her Majesty chapter 59 intituled An Actfor better government of Her Majesty's Australian Colonies it was provided and
enacted that the provisions of the said Act of the sixth year of the reign of Her Majesty as explained and amended by the said Act of the eighth year of the reign of Her
Majesty concerning Bills reserved for the signification of Her M ajesty’s pleasure thereon shall be applicable to every Bill so reserved under the provisions of the said Act
of the 14th year of Her Majesty chapter 59.

And whereas it is expedient to consolidate the laws relating to the constitution of Her M ajesty’s said Colony of Queensland.
[END OF PREAMBLE TO CA 1867]



Long title /[Constitution Act Amendment Act 1934]

An Act to amend the Constitution of Queensland by providing that a Legislative Council (or other similar legislative body) shall not be restored,
constituted, or established, and that the duration of the Legislative Assembly (as now by law provided) shall not be extended unless or until a
referendum of the electors of the State shall so approve, in either case; and for other purposes

Preamble [Constitution Act Amendment Act 1934]

WHEREAS, a Bill intituled The Constitution Act Amendment Bill of 1921 was, during the session of the Parliament holden in the year 1921, passed by the legislature,
and which Bill was, pursuant to the provisions of the Australian States Constitution Act 1907 reserved for the signification of His M ajesty’s pleasure.

And whereas the assent of His M ajesty (whom God may long preserve!) to the said Bill was proclaimed on the 12th year of His M ajesty’s reign on 23 March 1922, and on
the Bill becoming an Act by virtue of such assent, such Act was intituled the Constitution Act Amendment Act 1922, and was numbered No. 32 of such 12th year of His
Majesty’s reign, and which Act is and forms part of the Constitution of Queensland.

And whereas, pursuant to such Act, the Legislative Council was abolished.

And whereas the Parliament of Queensland (or, as sometimes called, the Legislature of Queensland), has since the year 1922 been constituted by His Majesty the King
and the Legislative Assembly in Parliament assembled, and is so presently constituted.

And whereas it is desirable that no other legislative body (whether called the ‘Legislative Council,” or by any other name or designation, in addition to the Legislative
Assembly) should be restored, or constituted, or established, except subject to the provisions hereinafter set forth.

And whereas, pursuant to an Act of the Parliament called the Constitution Act Amendment Act 1890 (which was passed in the 54th year of the reign of Her late Majesty
Queen Victoria and numbered No. 3), it is provided that every Legislative Assembly hereafter (i.e., after 29 September 1890— being the date of the assent of such Act), to
be summoned and chosen shall continue for 3 years from the day appointed for the return of the writs for choosing the same, and no longer (subject, nevertheless, to be
sooner dissolved by the Governor), and which Act is and forms part of the Constitution of Queensland.

And whereas it is also desirable that the provisions of the Constitution Act Amendment Act 1890, hereinbefore referred to, or any other Act or law of the Constitution,
shall not be amended in the direction of extending the said period of time— namely, 3 years— for the duration of the present Legislative Assembly or any Legislative

Assembly to be hereafter summoned and chosen, except subject to the provisions hereinafter set forth.
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The Parliament of Queensland enacts—

CHAPTER 1—PRELIMINARY

Short title
1. This Act may be cited as the Parliament of Queensland Act 1999.

Commencement

2. This Act commences on a day to be fixed by proclamation.

Dictionary
3. The dictionary in the schedule defines particular words used in this
Act.

Object [new]

4.(1) This Act generallyconsolidatesexisting lawsincidental to the
operation of the Assembly.

(2) However, particular lawshave beenreformed, including, for
example, the following—

(a) laws relating to the qualifications of a person to be a candidate for
election as a member;

(b) laws affecting a person’s continued membership of the
Assembly;

(c) laws affecting a person’s capacity because of membership of the
Assembly.

Relationship between this Act and some other Acts about Parliament
[new]

5.(1) This Act contains laws incidental to the operation of the Assembly.
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(2) The Constitution of Queensland Act 1999 establishes the Parliament
of Queensland and its provisions contain basic statements about procedural
requirements for the Assembly and about membership and powers of the
Assembly.

(3) The Parliamentary Service Act 1988 contains laws about
administrative and support services for the Assembly, including the
administrative powers of the Speaker, the office and powers of the Clerk
and the establishment of the parliamentary service.

(4) The Parliamentary Members' Salaries Act 1988 contains laws about
the salaries of members.

Act does not limit power, right or immunity [PPA s 13]

6. Nothing in this Act derogates from any power, right orimmunity of
the Assembly or its members or committees.

When does a member “take” a seat [new]

7. A member “takes” the member’s seat ontakingthe oath or
affirmation mentioned in the Constitutionof Queensland Act 1999,
section 21.

CHAPTER 2—PROCEEDINGS IN THE
ASSEMBLY

Assembly proceedings can not beimpeached or questioned [Bill Rts
art 9]

8.(1) The freedom of speech and debates or proceedings in the Assembly
can not be impeached or questioned in any court or place out of the
Assembly.

(2) To prevent doubt, it is declared that subsection (1) is intended to have
the same effect as article 9 of the Bill of Rights (1688) had immediately
before the commencement of the subsection.
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Meaning of “proceedings in the Assembly” [PPA s 3 + EARC QPB
s 7+ new]

9.(1) “Proceedings in the Assembly” include all words spoken and acts
done in the course of, or for the puiposes of or incidental to, transacting
business ofthe Assembly or a committee.

(2) Without limiting subsection (1), “proceedings in the Assembly”
include—

(a) giving evidence before the Assembly, a committee or an inquiry;
and

(b) evidence given before the Assembly, a committee or an inquiry;
and

(c) presenting or submitting a document to the Assembly, a
committee or an inquiry; and

(d) adocument tabled in, or presented or submitted to, the Assembly,
a committee or an inquiry; and

(e) preparing a document for the purposes of, or incidental to,
transacting business mentioned in paragraph (a) or (c); and

(f) preparing, making or publishing a document (including a report)
under the authority ofthe Assembly or a committee; and

(g) a document (including a report) prepared, made or published
under the authority of the Assembly or a committee.

(3) Despite subsection (2)(d), section 8 does not apply to a document
mentioned in the subsection—

(a) in relation to a purpose for which it was brought into existence

other than for the purpose of being tabled in, or presented or
submitted to, the Assembly or a committee or an inquiry; and

(b) if the document has been authorised by the Assembly or the
committee to be published.

Example—

A document evidencing fraud in a department tabled at a Public Accounts
Committee inquiry can be used in a criminal prosecution for the fraud if the
document was not created for the committee’s inquiry and the committee has
authorised the document to be published.
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(4) Ifthe way in which a document is dealt with has the effect that—
(a) under an Act; or
(b) under the rules, orders, directions or practices of the Assembly;

the document is treated, or accepted, as having been tabled in the Assembly
for any purpose, then, for the purposes of this Act, the document is taken to
be tabled in the Assembly.

CHAPTER 3—PROCEDURES AND POWERS

PART 1—MISCELLANEOUS

Assembly may proceed to business although not more than 5 writs
have not been returned [LAA s 14]

10. On a general election the Assembly may proceed to the transaction of
business at the time appointed by the Governor for the purpose even
though-—

(a) any of the writs of election, not more than 5, have not been
returned; or

(b) in not more than 5 of the electoral districts, the electors have failed
to elect a member to the Assembly.

Standing rules and orders may be made [CA s 8]

11.(1) The Assembly may prepare and adopt standing rules and orders
that appear to the Assembly best adapted to conduct its business and
proceedings.

(2) Without limiting subsection (1), the standing rules and orders may
provide for the following—

(a) the orderly conduct ofthe Assembly;

(b) the way the Assembly must be presided over in the absence of
the Speaker;
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(c) the way its powers, rights and immunities may be exercised and
upheld;

(d) the way notices of Bills, resolutions and other business intended
to be submitted to the Assembly at any session may be published
for general information;

(e) publication of the proceedings of the Assembly and its
committees, whether the Assembly is sitting, adjourned,
prorogued or dissolved;

(f) the proper passing, entitling and numbering of the Bills to be
introduced into and passed by the Assembly;

(g) the proper presentation of Bills to the Governor for royal assent.

(3) A standing rule or order becomes binding and of force on adoption
by the Assembly or at another time decided by the Assembly.

Quorum [LAA s 13]

12. At a meeting of the Assembly, 16 members of the Assembly
exclusive of the Speaker are a quorum.

Voting [LAA s 13]

13. At a meeting of the Assembly or a Committee of the Whole
House—

(a) a question is decided by a majority of the members present and
voting; and

(b) the Speaker or Chairperson of Committees presiding—
(i) has no deliberative vote; but

(i1) ifthe votes are equal, has the casting vote.
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PART 2—THE SPEAKER

The Speaker [LAA s 12]

14.(1) The members of the Assembly must immediately on sitting after
every general election proceed to elect a member to be Speaker.

(2) The Speaker must preside at all meetings of the Assembly, unless
otherwise provided by the standing rules and orders.

(3) The Speaker stops holding office on his or her resignation or removal
by a vote of the Assembly.

(4) On the Speaker’s death, resignation or removal by a vote of the
Assembly, the members must proceed to elect another member to be the
Speaker before proceeding to any other business.

Speaker continues to hold office on Assembly’s dissolution for election
[new]

15. The Speaker holding office on the dissolution of the Assembly for
the holding of a general election continues to hold office until the end of the
day before the first sitting day of the Assembly after the election.

Deputy Speaker in particular circumstances [CAAA 1896 s 3(4) +
new |

16.(1) This section does not affect the way in which the Assembly is
presided over when it is sitting in the absence of the Speaker.

(2) The way in which the Assembly is presided over when it is sitting in
the absence of the Speaker is decided under the standing rules and orders
and any resolution of the Assembly.

(3) Subject to subsections (1) and (2), the Chairperson of Committees
may act as the Speaker—

(a) during a vacancy in the Speaker’s office; or

(b) during a period when the Speaker is absent from duty or from the
State or is, for another reason, unable to perform the duties of the
office.
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(4) If the Chairperson of Committees is for any reason unable to act as
Speaker at a time mentioned in subsection (3)(a) or (b), the most senior
temporary Chairperson of Committees appointed by the Speaker, who is
able to act as Speaker, may act as the Speaker.

(5) For subsection (4), as between temporary Chairpersons of
Committees the most senior temporary Chairperson of Committees is the
one who has continually served longest as a member.

(6) A person acting as the Speaker may bereferred to as the Deputy
Speaker.

PART 3—CHAIRPERSON OF COMMITTEES

Chairperson of Committees [new]

17,(1) The members of the Assembly must as soon as practicable on
sitting after every general election proceed to appoint a member to be
Chairperson of Committees.

(2) The Chairperson of Committees must preside at all meetings of a
Committee of the Whole House of the Assembly, subject to the standing
rules and orders.

(3) The Chairperson of Committees stops holding office on his or her
resignation or removal by a vote of the Assembly.

(4) On the Chairperson of Committees’ death, resignation or removal by
a vote of the Assembly, the members must proceed to appoint another
member to be the Chairperson of Committees before proceeding to any
other business.

Chairperson of Committees continues to hold office on Assembly’s
dissolution for election [new]

18. The Chairperson of Committees holding office on the dissolution of

the Assembly for the holding of a general election continues to hold office
until the end of the day before the first sitting day of the Assembly after the
election.
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PART 4—PROXY VOTING

Member who may give proxy [LAA s 15]

19.(1) This section applies if, because of justified medical emergency,
evidenced by at least 2 medical certificates, a member (the “absent
member”) stated in the certificates is in a state of ill health through no fault
on the member’s part that prevents the member, during a period stated in
the certificates, to attend any sittings ofthe Assembly.

(2) The absent member may notify the Speaker in writing that the
member desires to vote as a member at every sittings of the Assembly and
ofevery Committee of the Whole House—

(a) by way of a named proxy who is also a member (the “first
proxy”); or

(b) if the first proxy is not present, by another named proxy, who is
also a member (the “second proxy”).

(3) The absent member or, if the member is unable to do so through ill
health, another member on the member’s behalf, must present the
certificates and notification to the Speaker.

(4) The Speaker must read the certificates and notification to the
Assembly—

(a) if the Assembly is sitting on the day the Speaker receives
them—on that day; or

(b) ifthe Assembly is not sitting on that day—on the day of the first
sittings of the Assembly afterwards.

(5) If the Speaker declares that the Speaker is satisfied that the matters
stated in the certificates are true, at any division at any sittings of the
Assembly or any Committee of the Whole House during the period stated
in the certificate, subject to section 23,i the proxy may vote as and for the
absent member.

(6) Under subsection (5), the first proxy may vote, or, if the first proxy is
absent, the second proxy may vote.

Section 23 (End of proxy)
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(7) The proxy may vote as and for the absent member either without
voting in the proxy’s own right or in addition to voting in the proxy’s own
right.

(8) In this section—

“division” means any voting of the Assemblyor anyCommittee of the
Whole House for which a division iscalled onany question.

How the proxy votes [LAA s 15]

20.(1) The proxy is to vote by declaring to the Speaker or the
Chairperson of Committees, as the case may be, during the taking of the
votes on the division, that the proxy votes as and for the absent member for
the ‘ayes’ or for the ‘noes’.

(2) If the vote is for the ‘ayes’, the tellers for the ‘ayes’ must count it
accordingly, and if the vote is for the ‘noes’, the tellers for the ‘noes’ must
count it accordingly.

(3) A vote so declared is as effectual as if the absent member had been
personally present in the Assembly on the taking of the votes on the
division and had voted on the side of the question for which the member’s
vote has been so declared by proxy.

(4) A member who, as a proxy, votes as and for the absent member, and
does not vote in the member’s own right, must declare the vote as and for
the absent member from outside the bar of theAssembly.

(5) If the member declares the vote as and for the absent member within
the bar, the member must be taken to vote also in the member’s own right
on the side of the question which the member’s place in the division
indicates.

How a proxy is substituted [LAA s 15]

21.(1) This section applies if during the period stated in the certificates,
the absent member notifies the Speaker in writing that the member desires
to substitute as the member’s first proxy and second proxy or either of
them 2 other named members or 1 other named member, as the case may
be.

(2) The Speaker must read the notification to the Assembly—
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(a) if the Assembly is sitting on the day the Speaker receives the
notification—on that day; or

(b) ifthe Assembly is not sitting on that day—on the day of the first
sittings of the Assembly afterwards.

(3) On the notification under subsection (2) being read to the Assembly
by the Speaker, the other members or member named in the notification—

(a) becomes the first proxy and the second proxy or the first proxy or
the second proxy, as the case may be, in substitution for the
members or member who had been authorised to vote as and for
the absent member; and

(b) as the proxies or proxy, may vote as and for the absent member
as provided under section 20.

End of certificate, notification or declaration on last day of session
[LAA s 15]

22.(1) No certificate or notification and no declaration by the Speaker
under this part is effective beyond the last day of the session of the
Assembly in which the certificate, notification or declaration was received
or made.

(2) However, if the ill health of the absent member and the absent
member’s inability to attend any sittings of the Assembly continue or are
likely to continue beyond the period stated in the certificate, the certificate,
notification, and declaration may be renewed whenever necessary.

End of proxy [LAA s 16]

23.(1) No further vote of the absent member maybe declared by proxy,

if during the period stated in the certificates, and after any declaration made
by the Speaker in relation to the member—

(a) the member attends any sittings of the Assembly or any
Committee of the Whole House; or

(b) the Speaker declares to the Assembly that the Speaker is satisfied
that the member is able to attend the sittings; or
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(c) the Speaker reads to the Assembly a notification by the member
that the member desires that the member’s vote is to be no longer

declared by proxy.

2) When the absent member notifies the Speaker in writing that the

member desires that the member’s vote be no longer declared by proxy, the
Speaker must read the notification to the Assembly—

(a) if the Assembly is sitting on the day the Speaker receives the
notification—on that day; or

(b) ifthe Assembly is not sitting on that day— on the day of the first
sittings of the Assembly afterwards.

Part does not affect vacation of seat provisions [LAA s 18]

24. This part does not affect section 72.2

CHAPTER 4—POWERS, RIGHTS AND
IMMUNITIES

PART 1—POWERS TO REQUIRE ATTENDANCE
AND PRODUCTION

Power to order attendance or production of document or other thing
[CA s41 + PCA s 25]

25.(1) The Assembly may order a person to attend before the Assembly
and also to produce to the Assembly any document or thing in the person’s
possession.

2 Section 72 (Vacating seats of members in particular circumstances)
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(2) A committee of the Assembly authorised by the Assembly or an Act
to call for persons, documents and other things (an “authorised

cominittee”), may order a person to attend before the committee and also to
produce to the committee any document or thing in the person’s
possession.

(3) A statutory committee may call for persons, documents and other
things.3

(4) Any committee of the Assembly may receive testimonial and
documentary evidence voluntarily given.

Summons to non-member to attend or produce documents or other
things [CA s 42(1)-(3) + EARC QPB cl9]

26.(1) Subject to section 28,4 a person who is ordered to attend must be
given a summons issued by—

(a) ifordered to attend by the Assembly—the Speaker; or

(b) if ordered to attend by a committee—the Clerk on notification by
the committee’s chairperson.

(2) The summons must state—
(a) areasonable time and place for the attendance; and

(b) if a document or other thing is ordered to be
produced—reasonable particulars ofthe document or other thing.

Attendance expenses [CA s 42(4) + EARC QPB cl 15]

27. A person, other than a member, ordered to attend the Assembly or an
authorised committee is entitled lo be paid a reasonable amount for
expenses of attendance as decided by the Speaker.

3 For establishment of statutory committees, see section 80.

A Section 28 (Member required to attend without summons)
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Member required to attend without summons [CA s 43] [EARC QPB
cl10]

28. A member may be ordered by the Assembly to attend the Assembly
or an authorised committee without being given a summons.

Examination under oath or affirmation [EARC QPB cl 11]

29.(1) The Assembly or an authorised committee before which a person
attends may require the person to answer questions under oathor
affirmation.

(2) The oath or affirmation may be administered by—

(a) if the person attends before the Assembly—"the Speaker or the
Clerk; or

(b) if the person attends before a committee—the committee’s
chairperson or the Clerk, or Clerk’s delegate, attending the
committee.

Obligation to attend [EARC QPB cl 12 + new]
30.(1) A person ordered to attend must not—
(a) fail to attend before the Assembly or the committee as ordered; or

(b) fail to attend from time to time as required by the Speaker or the
committee’s chairperson in the course of the Assembly’s or the
committee’s proceedings in relation to the matter on which the
person was ordered to attend.

(2) A person may be excused from a failure mentioned in
subsection (1)—

(a) ifordered to attend by the committee—by the committee; or

(b) in any case—by the Assembly.

Obligation to be sworn or to respond [EARC QPB cl 13 + new]

31.(1) A person ordered to attend must not—
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(a) fail to be sworn or to make an affirmation if required under
section 29;5 or

(b) fail to answer a question that the person is required to answer by
the Speaker or the committee chairperson; or

(c) fail to produce a document or other thing that the person was
ordered to produce.

(2) A person may be excused from a failure mentioned in
subsection (1)—

(a) if ordered to attend by the committee—by the committee; or

(b) in any case—Dby the Assembly.

Objecting to answering questions or production [CA s 44 + PCA
s 26(3)]

32. A person may object to answering a question or producing a
document or other thing under sections 25 and 316 on the following
grounds—

(a) the answer, document or thing is of a private nature and does not
affect the subject of inquiry;

(b) giving the answer or producing the document or thing might tend
to incriminate the person and the person would have a claim of
privilege against self-incrimination in a Supreme Court action if
the person were asked in the action to give the answer or produce
the document or thing.

5 Section 29 (Examination under oath or affirmation)

6 Sections 25 (Power to order attendance or production of document or thing) and
31 (Obligation to be sworn or to respond)
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Procedure on objection to answering questions etc. of Assembly [CA
s44 + PCA s 26]

33.(1) This section applies if a person ordered by the Assembly to attend
before the Assembly or to produce to the Assembly any document,
information or thing objects to answering any question that may be asked
by the Assembly, or to producing any document or thing to the Assembly,
under section 32.

(2) The Speaker must report the refusal and the grounds to the
Assembly.

(3) The Assembly may order the person to answer any or particular
questions, or produce any or particular documents or other things to the
Assembly.

(4) A person to whom an order under subsection (3)isdirected must
comply with the order despite section 32.

Procedure on objection to answering questions etc. of authorised
committee [CA s 44 + PCA s 26]

34.(1) This section applies to an authorised committee.
(2) If a person attending before the committee does not—
(a) answer a question asked by the committee; or

(b) produce a document or thing the committee asked the person to
produce to it;

the chairperson of the committee may require the person to comply with the
request.

(3) However, the person need not comply with the requirement if the
person objects to answering the question or producing the document or
thing under section 32.7

(4) The objection must be made directly to the committee orin writing
and must state the grounds of the objection.

7 Section 32 (Objecting to answering questions or production)
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(5) If a person does not comply with an order to appear before the
committee or a requirement to answer a question or produce a document,
the committee may report the failure to comply to the Assembly.

(6) The Assembly may order a person to appear before a committee and
answer any or particular questions, or produce any or particular documents
or other things.

(7) A person to whom an order under subsection(6) isdirected must
comply with the order despite section 32.

(8) An order may be made under subsection (6) for aclass of persons,
including persons who have not appeared, or been asked to appear, before a
committee.

Assembly to have regard to particular things when considering
objection [PCA s 26(6)]

35. In deciding whether to make an order under section 33 or 34,8 the
Assembly must have regard to—

(a) the public interest in having the questions answered before the
Assembly or committee or the documents or other things
produced to the Assembly or committee; and

(b) the public interest in providing appropriate protection to
individuals against invasions of privacy or against
self-incrimination.

Inadmissibility of particular events before a committee [PCA s 26(9)
and (10) + new]

36.(1) Evidence may not be given in any proceeding of an answer given
by a person or before a committee, or of the fact the person produced a
document or other thing to a committee.

(2) However, subsection (I) does not apply to—

Section 33 (Procedure on objection to answering questions etc. of Assembly) or
34 (Procedure on objection to answering questions etc. of authorised committee)
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(a) a proceeding before the Assembly or a committee of
Assembly; or

(b) acriminal proceeding brought against the person about the
or the misleading, threatening or offensive nature, of the evia”
document, information or other thing;" or

7

(c) a criminal proceeding brought against the person about th”

person’s failure to produce a document or thing to, or refus
answer a question before, the Assembly or a committee, t®

(3) Subsection (2) applies despite sections 8 and 9.

PART 2—CONTEMPTS

Meaning of “contempt” of the Assembly [PPVA s 3(3), 4]

37.(1) “Contempt” of the Assembly means a breach or disobedience
the powers, rights or immunities, or a contempt, of the Assembly nr
members or committees.

2) Conduct, including words, is not contempt of the Assembly
amounts, or is intended or likely to amount, to an improper interfer
with—

t*ity

(a) the free exercise by the Assembly or a committee of its auth
or functions; or

(b) the free performance by a member of the member’s duties u®
member.

Examples—

1.

Assaulting, obstructing or insulting a member—

before

For example, see the Criminal Code, section 57 (False evidence
Parliament).

For example, see the Criminal Code, section 58 (Witnesses refusing to
give evidence before Parliament or parliamentary committee).

Sections 8 (Assembly proceedings generally privileged) and 9 (Meaning
“proceedings in the Assembly”)
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(a) in the member’s coming to or going from the Assembly or a meeting of a
committee; or

(b) anywhere else because of the member’s performance of his or her
parliamentary duties.

2. Attempting to compel a member by force, insult or menace to takea particular

position in relation to a proposition or matter pending, or expected to be brought,
before the Assembly or a committee.

3. Sending a threat to a member because of the member’s performance of his or
her parliamentary duties.

4. Sending a challenge to fight a member.
5. The offering of a bribe to or attempting to bribe a member.

6. Creating orjoining in any disturbance in the Assembly or before a committee or
in the Assembly’s or a committee’s vicinity while it is sitting that may interrupt its
proceedings.

7. Contravention of sections 30, 31, 33(4) and 34(7).>2

8. Preventing or attempting to prevent a person from complying with sections 30,
31, 33(4) and 34(7).

9. Improperly influencing, or attempting to improperly influence, a person, in
relation to any evidence to be given by the person to the Assembly or a committee.

10. Treating a person adversely and without lawful authority, or attempting to do
so, because of evidence given by the person to the Assembly or a committee or
because of a belief or suspicion about that evidence.

Decisions on contempt [new]

38. Whether particular conduct is contemptof the Assembly asdefined

under section 37 is a matter for the Assembly to decide, acting on any
advice it considers appropriate.

12 Sections 30 (Obligation to attend), 31 (Obligation to be sworn or to respond), 33
(Procedure on objection to answering questions etc. of Assembly) and 34
(Procedure on objection to answering questions etc. of authorised committee)
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Assembly’s power to deal with contempt [new]

39.(1) The Assembly has the same power to deal with a person for
contempt of the Assembly as the Commons House of the Parliament of the
United Kingdom had at the establishment of the Commonwealth to deal
with contempt of the Commons House.

(2) To remove doubt, it is declared the power includes the power to fine
the person, and impose imprisonment on the person in default of the
payment of the fine, as provided for under sections 40 to 45.

Assembly proceedings on contempt [CA s 45 + EARC QPB cl 17]

40.(1) Subject to section 38, proceedings for punishment by the
Assembly of contempt are to be taken in the way stated in the standing rules
and orders.

(2) The Assembly may order that a person found by it to have
committed a contempt—

(a) pay a fine of an amount not more than an amount stated in the
standing rules and orders; and

(b) if the fine is not paid within a reasonable time stated by the
Assembly, be imprisoned as directed by it—

(1) until the fine is paid; or

(i1)) until the end of the session of theAssembly or a part of the
session.

(3) For subsection (2)(b), the Assembly may order a person to be
imprisoned—

(a) in the custody of an officer of the Assembly; or

(b) in a prison under the Corrective Services Act 1988.

Date of establishment of the Commonwealth— 1 January 1901
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Speaker’s warrant for contempt [CA s 46 + EARC QPB cl 18]

41. The Speaker, on the Assembly’s resolution, may issue a warrant for
the apprehension and imprisonment of a person fined for contempt if the
fine is not paid as required by the Assembly.

Arrest pending warrant in certain cases [CA s47 + EARC QPB cI19]

42.(1) A person who commits a contempt by creating or joining in any
disturbance in the Assembly or before a committee or in the Assembly’s or
a committee’s vicinity while it is sitting that may interrupt its proceedings
may be apprehended without warrant on the Speaker’s order, oral or
written.

(2) The person may be kept in the custody of an officer of the Assembly
pending the person being dealt with by the Assembly under section 39.

Form of warrant [CA s48 + EARC QPB cl 20]

43. A warrant issued under section 4 1 need not be in any particular
form, but it must state in effect that the person has been found by the
Assembly to have committed a contempt of the Assembly.

Duty to assist in execution of Speaker’s order or warrant [CA s 49(1),
50 + EARC QPB cl 21]

44.(1) The commissioner of the police service, all police officers and
other persons are required to assist in the apprehension and detention of any
person who is required to be apprehended under the order or warrant of the
Speaker.

(2) For the purpose of searching for and apprehending a person under the
Speaker’s warrant, a person may enter any place using force that may be
reasonably necessary.

¥ Section 41 (Speaker’s warrant for contempt)
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Warrant to be given effect [CA s 49(2) + EARC QPB cl 22]

45. The person in charge of a prison to whom is delivered a person
apprehended under the Speaker’s warrant must take the person into custody
and detain the person in accordance with the wanant’s terms.

Treasurer’s power to retain allowances to pay fine [LAA s 7E)
46.(1) This section applies if—

(a) amember has been found guilty under section 39 of contempt by
the Assembly; and

(b) the member has been summarily dealt with by the Assembly and
ordered to pay a fine; and

(c) any amount of the fine is not paid by the member as required by
the Assembly’s order.

(2) The Speaker must deliver a signed certificate countersigned by the
Clerk to the Treasurer notifying the Treasurer that the amount has not been
paid as required by the Assembly.

(3) On receiving the certificate, the Treasurer may order that there be set
aside and retained by the Treasurer amounts the Treasurer considers proper
out of the salary to which the member is entitled as a member until the full
amount o f the fine has been paid.

(4) The Treasurer may act under subsection (3), even though the session
in which the fine was imposed has ended.

(5) The Treasurer may at any time amend the order.

(6) All amounts set aside and retained by the Treasurer are part of the
consolidated fund.

Other proceedings [CA s 52 + EARC QPB cl 23(3)]

47.(1) If a person’s conduct is both a contempt of the Assembly and an
offence against another Act, the person may be proceeded against for the
contempt or for the offence against the other Act, but the person is not liable
to be punished twice for the same conduct.
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(2) The Assembly may, by resolution, direct the Attorney-General to
prosecute the person for the offence against the other Act.

PART 3—PARLIAMENTARY PAPERS

Meaning of “authorising person” [PPA s 2]
48. In this part—
“authorising person” means—
(a) the Speaker; or
(b) the chairperson of a committee; or
(c) the Clerk; or
(d) the chiefreporter.

Assembly or committee may authorise publication [PPA s 4]

49.(1) The Assembly may authorise the publication of a document
relating to proceedings in the Assembly.

(2) A committee may authorise publication of—
(a) evidence given before the committee; or
(b) adocument presented or submitted to the committee; or

(c) a document (including a report) prepared ormade by the
committee.

(3) This section does not limit by implication any other power the
Assembly may have to authorise the publication of a document.
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Authority for government printer to publish [PPA s 5]

50. If the Assembly or a committee orders or otherwise authorises
evidence or a document to be printed, then, unless the order or other
authority otherwise expressly provides, the Assembly or the committee is
taken to have authorised the government printer to publish the evidence or
document.

Assembly taken to have authorised certain publications [PPA s6]

51.(1) The Assembly is taken to have authorised a person to whom this
section applies to publish parliamentary documents.

(2) The authority conferred by subsection (1) extends to—

(a) the doing of all acts preparatory to, and for the purposesof,
publication; and

(b) all forms ofpublication.

(3) For this part, a document that purports to be a parliamentary
document is taken to be a parliamentary document unless the contrary is
proved.

(4) In this section—
“document” includes—
(a) acopy ofadocument; and
(b) apartofadocument; and
(c) an abstract of, or extract from, a document;

if the copy, part, abstract or extract is published with the authority of an
authorising person.

“parliamentary document” means—
(a) the Votes and Proceedings; or
(b) the Notices of Motion and Orders of the Day; or
(c) the Questions on Notice and answers to questions on notice; or

(d) Hansard reports of proceedings in the Assembly, acommittee or
an inquiry; or

e
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(e) another document that is published with the authority of an
authorising person.

“person to whom this section applies” means—
(a) amember or a person acting on behalf of a member; or

(b) the Clerk; or

(c) an officer or employee of the parliamentary service acting in the

course of the person’s duties; or
(d) the government printer; or

(e) an officer or employee of the government printer actingin the
course of the person’s duties.

Tabled, unprinted documents may be read etc. [PPA s 7]

52.(1) A person may read any document that is tabled in the Assembly
by a member, but is not ordered or otherwise authorised by the Assembly
to be printed.

(2) The person may make a copy of, take an extract from, or takenotes
of, the document.

(3) A person does not incur any civil or criminal liability for the doing by
the person or another person of an act permitted to be done under this
section.

Particular documents are taken to be printed when tabled or taken to
be tabled in the Assembly [new]

53. The following documents are taken to beprinted when tabled or
taken to be tabled in the Assembly—

(a) areport of a committee or an inquiry;

(b) a Bill presented to the Assembly and the explanatorynote for the
Bill;

(c) areportthat, under an Act—
(i) is received by a Minister or the Speaker; and

(i1) is required or permitted to be tabled in the Assembly.
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Publication of fair report of tabled document [PPA s 8]

54.(1) A person does not incur any civil or criminal liability for the
publication of a fair report of a document that is tabled in the Assembly by a
member with—

(a) the express permission of the Speaker; or
(b) the leave ofthe Assembly.

(2) Subsection (1) applies to a document whether or not the Assembly
orders or otherwise authorises the document to be printed.

Certificates relating to proceedings [PPA s 9 + new]

55.(1) A certificate purporting to be signed by an authorising person and
stating any 1 or more of the matters mentioned in subsection (2) is evidence
ofthose matters.

(2) The matters are—

(a) that evidence was given before the Assembly, a committee or an
inquiry; and

(b) that a document was presented or submitted to the Assembly, a
committee or an inquiry; and

(c) that a document was tabled in, or presented or submitted to, the
Assembly, a committee or inquiry; and

(d) that a document was prepared for the purposes of, or incidental
to, transacting business mentioned in section 9(2)(a) or (c¢);i5 and

(e) that a document (including a report) was prepared, made or
published under the authority of the Assembly, a committee or
inquiry; and

(f) that a committee authorised publication of evidence; and

(g) that the Assembly or a committee authorised the government
printer to publish evidence or a document; and

(h) that a person is a person to whom section 5 U6 applies; and

15 Section 9 (Meaning of “proceedings in the Assembly”)

16 Section 51 (Assembly taken to have authorised certain publications)
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(i) that a thing is a document, or a parliamentary document, for the
purposes of section 51; and

(j) that an act was preparatory to, or for the purposesof,publication
of a thing thatis a parliamentary document forthe purposes of
section 51; and

(k) that a document was tabled in the Assembly by a member, but
was not—

(1) ordered or otherwise authorised, by the Assembly to be
printed; or

(i) taken to be printed by the Assembly; and

() that a document was tabled in the Assembly by a member with—
(i) the express permission of the Speaker; or
(i) the leave of the Assembly; and

(m) thata personis an authorising person; and

(n) thatapersonis the government printer.

No liability for publishing under authority of Assembly or committee
[PPA s 10]

56.(1) A person does not incur any civil or criminal liability for
publishing evidence or a document by order or under the authority of the
Assembly or a committee.

(2) If a proceeding is brought for a publication to which subsection (1)
applies, the defendant may produce to the court a certificate—

(a) signed by an authorising person; and

(b) stating that the publication is a publication to which that
subsection applies.

(3) Before producing the certificate, the defendant must give the plaintiff
or prosecutor and any other defendant 24 hours notice of the defendant’s
intention to produce the certificate.

(4) On production of the certificate, the court must dismiss the
proceeding and may order the plaintiff or prosecutor to pay the defendant’s
costs.
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(5) This section does not affect any other defence available to the
defendant.

Reports of debates taken to be true and correct record [PPA s 11]

57.(1) Reports of the debates in the Assembly published by order or
under the authority of the Assembly may be received in evidence as an
accurate record of what happened in the Assembly.

(2) Evidence must not be admitted contradicting, adding to or otherwise
impugning the accuracy of the reports.

Application of part [PPA s 12]

58. This part applies to evidence given and documents tabled, printed or
published at any time whether before or after the commencement of the
part.

PART 4—TABLING OF REPORTS OUTSIDE
SITTINGS

Tabling of report wben Assembly not sitting [AIA s 29A + new]
59.(1) This section applies to a report that, under an Act—
(a) isreceived by a Minister or the Speaker; and
(b) is required or permitted to be tabled in the Assembly.

(2) If the Minister or Speaker wants to table the report when the
Assembly is not sitting, the Minister or Speaker may give a copyof it to the
Clerk.

(3) The report is taken to have been tabled on the day a copy of the report
is received by the Clerk.

(4) The receipt of the report by the Clerk, and the day of the receipt, must
be recorded in the Assembly’s votes and proceedings for the next sitting
day after the day of receipt.
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(5) For subsection (1)(b), if a report is required or permitted to betabled
in the Assembly, a part of the report or a documentaccompanying the

report is also taken to be required or permitted to be tabled in the Assembly.

(6) A report tabled under subsection (3) is a report tabled in and printed
by order of the Assembly.

(7) This section does not limit the Assembly’s power by resolution or
order to provide for the tabling of reports and other documents when the
Assembly is not sitting.

(8) In this section—
“report” includes—
(a) partofareport; and

(b) a document accompanying a report.

PART 5—CUSTODY OF ASSEMBLY DOCUMENTS
[NEW]

Application of pt 5 [new]
60. This part applies despite any other law.

Clerk has custody of Assembly documents [new]

61. For this part, the Clerk is taken to have custody of all documents in
the possession of, the Assembly, a committee or an inquiry.

Instrument requiring access or production must be addressed to
Clerk [new]

62. (1) An instrument requiring access to or production of a document
mentioned in section 61 must be addressed to the Clerk.

(2) Ifthe instrument is not addressed to the Clerk, it is of no effect.
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Assembly controls release [new]

63. (1) The Clerk may not allow access to, or produce, a document as
required under an instrument mentioned in section 62 unless—

(a) for adocument in the possession of a committee that has not been
tabled in the Assembly—the committee or the Assembly by
resolution has given leave; or

(b) for a document in the possession of an inquiry that has not been
tabled in the Assembly—the inquiry or the Assembly by
resolution has given leave; or

(c) for a document in the possession of the Assembly that has not
been tabled in the Assembly—the Assembly by resolution has
given leave; or

(d) for a document that has been tabled in the Assembly and
prohibited by the Assembly from being published—the
Assembly by resolution has given leave.

(2) However, if—

(a) an instrument requires access to or production of a document in
the possession of the Assembly; and

(b) the Assembly is dissolved, prorogued or adjourned for more than
7 days;

the Speaker may give leave for the document to be accessed or produced as
required under the instrument.
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CHAPTER 5—CANDIDATES AND MEMBERS

PART 1—QUALIFICATIONS

Qualifications to be a candidate and be elected a member [LAA s 7 +
EA s 83(1)-(2) + DCA s 13 + new]

64.(1) A person may be nominated as a candidate for election, and may
be elected, as a member of the Assembly for an electoral district only if the
person is—

(a) enrolled on an electoral roll for the electoral district or another
electoral district; andt”

(b) an Australian citizen; and

(c) an adult; and

(d) nota disqualified person under subsection (2) or (3).
(2) A person is a disqualified person if—

(a) the person—

(i) is subject to a term of imprisonment or detention, periodic or
otherwise; or

(ii)) within 2 years before the day of nomination, has been
convicted of an offence against the law of Queensland,
another State or the Commonwealth and sentenced to more
than 1 year’s imprisonment; or

(iii) has been convicted within 3 years before the day of
nomination of an offence against the Electoral Act 1992,
section 154,168 or 170(a) or (b);is or

See Electoral Act 1992, section 64 (Entitlement to enrolment) and Electoral Act
1918 (Commonwealth), section 93 (Persons entitlement to enrolment and to
vote).

S Electoral Act 1992, sections 154 (False, misleading or incomplete documents),
168 (Influencing voting) and 170 (Voting if not entitled etc.)
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(iv) has been convicted within 7 years before the day of
nomination of an offence against the Criminal Code,
section 59 or 60; or

(v) has been convicted, and not pardoned, of treason, sedition or
sabotage under the law of Queensland, another State or the
Commonwealth; or

(b) the person—

(i) is an undischarged bankrupt under the Bankruptcy Act 1966
(Cwlth); or

(ii)) has executed a deed of arrangement as debtor under the

Bankruptcy Act 1966 (Cwlth), part X and the terms of the

deed have not been fully complied with; or

(c) the person’s creditors have accepted a composition under the

Bankruptcy Act 1966 (Cwlth), part X and a final payment has not

been made under that composition; or

(d) the person is not entitled to be a candidate for election, or to be
elected as a member of the Assembly, under another law.

(3) Also, the following persons are disqualified persons—

(a) the Governor-General, Administrator or head of government of
the Commonwealth or the Governor, Administrator or head of
government of a State;

(b) the holder of ajudicial office of any jurisdiction of a State or the
Commonwealth.

(4) For subsection (2)(a)(i), the circumstances in which a person is
subject to a term of imprisonment or detention—

(a) include circumstances in which the person is released from the
term of imprisonment or detention on parole, home detention,
leave of absence or otherwise without being discharged from all
liability to serve all or part ofthe term; but

*9 Criminal Code, section 59 (Member of Parliament receiving bribes) or
60 (Bribery of member of Parliament)
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(b) do not include circumstances in which a person is subject to a
term of imprisonment but is at liberty because the term of
imprisonment has been suspended.

(5) For subsection (2)(a)(ii), the following apply—
(a) ifthe sentence of imprisonment is suspended, the provision does
not apply;

(b) however, if the person is ordered at any time to actually serve
more than 1 year of the suspended term of imprisonment, the
provision applies.

PART 2—CANDIDATES AND MEMBERS HOLDING
PAID PUBLIC APPOINTMENT

Meaning of “paid public appointment” and related appointment
[OPA s 5+ LAA s 7A + new]|

65.(1) A person holds a “paid public appointment” if the person, for
reward—

(a) holds an office under, or is employed by, the State, another State
or the Commonwealth; or

(b) holds an appointment to or in or is employed by or in—

(i) an entity of the State, another State or the Commonwealth;
or

(i)) the parliamentary service of the Assembly or an
administrative office or service attached to the legislature of
another State or the Commonwealth; or

(iii) a court or tribunal or a registry or other administrative office

of a court or tribunal, of the State, another State or the
Commonwealth; or

(iv) a local government of the State, another State or the
Commonwealth.
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(2) For subsection (I)(b), an entity of the State, another State or the
Commonwealth includes an entity a majority or more of members of
which, or of the governing body of which, are appointed by—

(a) an entity of the State, the other State or the Commonwealth; or

(b) a Minister of, or a person holding a paid public appointment
under, the State, the other State or the Commonwealth.

(3) A “paid State appointment” held by a person, is a paid public
appointment the person holds in connection with the State because of an

office or appointment or employment mentioned in subsection (1)(a) or
(b).20

(4) However, a member does not hold a paid public appointment if—

(a) an Actrequires or expressly permits that the appointment be held
by a member of the Assembly, however described; or

(b) when the appointment is held by a member of the Assembly,
neither the member nor any other person is entitled to or is
entitled to and receives any reward on account of the member
holding the appointment.

(5) For subsection (4)(b), a member is not taken to be entitled to a

reward if the member irrevocably waives for all legal purposes the

entitlement to the reward.

(6) For a waiver under subsection (5), the member must, as soon as
practicable after becoming aware of the entitlement—

(a) waive the entitlement in writing; and
(b) give a copy of the waiver to the Speaker.
(7) In this section—
“reward” does not include—

(a) @ 24Am. do.c\di.td xmdtx Parliamentary Members’ Salaries
Act 1988 or the Parliamentary Contributory Superannuation Act
1970\ or

(b) reasonable expenses actually incurred by or for the member for
any 1 or more of the following—

20 For the effect of this definition, see sections 66, 69 and 72(e).
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(i) accommodation;

(i1)) meals;

(iii)) domestic air travel;

(iv) taxi fares or public transport charges;
(v) motor vehicle hire; or

(¢) an amount (other than an amount paid at the pleasure of the State,
another State or the Commonwealth) paid as a pension,
entitlement, remuneration, allowance or otherwise for—

(i) pastservice in a paid public appointment; or

(il) past or existing service as amember of the
Commonwealth’s military reserve forces.

Effect of paid State appointment on candidate’s election [LAA s 7A +
OPA s 5 + new]

66.(1) If a person who holds a paid State appointment nominates as a
candidate for election to the Assembly, the person must be absent on leave
from the appointment for the election period.

(2) To comply with subsection (1), the person is entitled to take any
accrued leave or leave without reward, despite any other law.

(3) If the person fails to comply with subsection (1), the person is taken
to be on unpaid leave and is not entitled to any reward from anyone for
service in the paid State appointment during the election period.

(4) If the person is elected as a member, the person’s paid State
appointment ends on the day the person is elected, despite any other law.

(5) Subsection (4) applies whether or not the person complies with
subsection (1).

(6) In this section—

“election period” means the period starting on the day the person is
nominated for election to an electoral district and ending on the day of
the election of the candidate who is elected for the electoral district.
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Resignation of particular office holders on becoming candidates [new]

67.(1) A person who holds any of the following offices, or who is a
deputy of anyone holding any of the following offices, must resign office
immediately on the person being nominated under the Electoral Act 1992,
section 84 as a candidate for election—

(a)
(b)
(c)
(d)

(e)
()
(g)
(h)
(@)
(1)
(k)
)
(m)
(n)
(0)
(p)
(q)
(r)
(2)

anti-discrimination commissioner;
auditor-general;
the Clerk;

chairperson or commissioner of the Criminal Justice
Commission or director of any of its organisational units;

children’s commissioner;

commissioner of the police service;

crime commissioner;

crown solicitor;

director of public prosecutions;

electoral commissioner;

health rights commissioner;

information commissioner;

parliamentary commissioner for administrative investigations;
parliamentary counsel;

parliamentary criminal justice commissioner;
public service commissioner;

public tmstee;

solicitor-general.

An office holder who fails to comply with subsection (1) is taken to
resign office on becoming a candidate under the Electoral Act 1992,

section 88(3),21 despite any other law.

21  Electoral Act 1992, section 88 (Announcement of nominations)
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(3) For subsection (1), a person is not a deputy of anyone holding an
office only because the person is temporarily acting in the office of deputy.

Effect of election on particular candidates [new]

68.(1) Any one of the following persons who is elected as a member can
not take his or her seat until the person stops holding the membership or
appointment mentioned in relation to the person—

(a) member of the Commonwealth Parliament or of a legislature of
another State;

(b) mayor or a councillor of a local government of the State or
another State;

(c) holder of a paid public appointment other than a paid State
appointment.22

(2) Subsection (1) does not affect section 72(1)(a).23

Appointment to paid State appointment is of no effect [OPA s 5 +
LAA s 7A]

69.(1) A member must not accept a paid State appointment.

(2) Despite any other law, a purported appointment of a member to hold
a paid State appointment is of no effect as an appointment.24

22 For the effect of a paid State appointment on a candidate’s election, see
section 66.

23 Section 72 (Vacating seats of members in particular circumstances)

24 For an effect of accepting a paid public appointment other than a paid State
appointment, see section 72(e)
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PART 3—RESTRICTIONS ON DEALINGS WITH THE
STATE

Meaning of “transacts business” [CA ss 6-7A] [LAA s 7B]

70.(1) A member “transacts business” with an entity of the State if the
member—

(a) has a direct or indirect interest in a contract with an entity of the
State; or

(b) performs a duty or service for reward for an entity of the State.

(2) However, a member does not “transact business” with an entity of
the State in the following circumstances—

(a) fora contract—

(1) the contract is required of, or expressly permitted for, the
member, under an Act; or

(ii) the contract allows or permits the member to be provided
with goods or to use services that are available to the public
on the same terms the goods or services are available to the
public; or

Examples ofsubparagraph (ii)—

1. A contract to use rail passenger transport.

2. The purchase of a vehicle at a public auction conducted by an entity of
the State.

(ii1)) the contract is for the lawful payment of compensation; or

(iv) the contract is made, entered into, or accepted, by a listed or
non-aligned corporation;

(b) for a duty or service—

(i) an Actrequires or expressly permits the member to perform
the duty or service; or

(i) neither the member nor any other person is entitled to or is
entitled to and receives any reward on account of the
member performing the service or duty; or
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(iii) the duty or service is the attendance at a court or other place
or the giving of evidence at a court or other place in
obedience to any court process.

(3) For subsection (2)(b)(ii), a member is not taken to be entitled to a
reward if the member irrevocably waives for all legal purposes the
entitlement to the reward.

(4) For a waiver under subsection (3), the member must, as soon as
practicable after becoming aware of the entitlement—

(a) waive the entitlement in writing; and
(b) give a copy ofthe waiver to the Speaker.
(5) In this section—
“listed corporation” has the meaning given by the Corporations Law.

“non-aligned corporation” means a corporation with more than
20 shareholders 1 of whom is the member if the member does not—

(a) own 5% or more of the corporation’s shares; or
(b) have control of the corporation’s board;
“reward” does not include—

(a) an amount decided under the Parliamentary Members' Salaries
Act 1988 or the Parliamentary Contributory Superannuation Act
1970, or

(b) reasonable expenses actually incurred by or for the member for
any 1 or more of the following—

(i) accommodation;

(il)) meals;

(iii) domestic air travel;

(iv) taxi fares or public transport charges;

(v) motor vehicle hire.
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Restrictions on member transacting business with an entity of the
State [CA ss 6-7A + LAA s 7B]

71.(1) A member must not transact business, directly or indirectly, with
an entity of the State 25

(2) If a member contravenes subsection (1) in relation to a contract with
an entity of the State—

(a) the contract is invalid to the extent of the contravention; and

(b) the member is not entitled to, and may not receive, the reward in
connection with the contract.

(3) If a member contravenes subsection (1) in relation to the performance
of a duty or service for an entity of the State, the member is not entitled to,
and may not receive, the reward for the duty or service.

(4) A member does not contravene subsection (1) in relation to a contract
with an entity of the State if the member—

(a) acquires the interest in the contract—

(i) under a testamentary disposition or because of the laws of
succession; or

(i1) as executor, administrator or trustee of the estate of a
deceased person; and

(b) disposes of the interest within—

(1) 1year after the day the person whose death gave rise to the
interest mentioned in paragraph (a) died; or

(i1)) the longer period allowed by the Assembly.

(5) A new member does not contravene subsection (1) in relation to an
interest in a contract with an entity of the State arising before the member’s
election if he or she disposes of the interest within 6 months after being
elected.

(6) A new member does not contravene subsection (1) in relation to an
obligation to perform a duty or service arising before the member’s election
if he or she discharges the obligation within 6 months after being elected.

25 The effect of a contravention of this subsection is dealt with under section 72(g)
(Vacating seats of members in particular circumstances).
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(7) It is declared that subsection (1) does not extend—

(a) to a contract or agreement with WorkCover Queensland in
relation to insurance business carried on by it; or

(b) to any contract or agreement securing the repayment of the
principal, or the payment of interest on, or both the repayment of
principal and the payment of interest on, moneys lent to an entity
of the State; or

(c) to any contract or agreement for the provision of legal assistance
under the Legal Aid Queensland Act 1997, or similar assistance
under another law, directly or indirectly by a member who is a
lawyer or by a legal practice in which a member who is a lawyer
has an interest.

(8) In this section—

“new member” means a member who was not a member of the Assembly
immediately before the Assembly was last dissolved.

PART 4—AUTOMATIC VACATION OF MEMBER’S
SEAT

Vacating seats of members in particular circumstances [LAA s 7 +
LGA s 224]

72.(1) A member’s seat in the Assembly becomes vacant if any of the
following happens—

(a) the member fails to take his or her seat within 21 sitting days after
being elected as a member;

(b) the member stops being enrolled on the electoral roll for the
members’s electoral district or another electoral district;

(c) the member stops being an Australian citizen;

(d) the member becomes a member of the Commonwealth
Parliament or of a legislature of another State;

O ® I N A WRN -

_—
= O

—_
W

—_—
AR

16
17

18
19

20
21

22
23

24
25

26

27
28



s 72

26

27

28

29

50 s 72

Parliament of Queensland

(e) the member accepts a paid public appointment, other than a paid
State appointment;26

(f) the member is elected or appointed as mayor or a councillor of a
local government of the State or another State;

(g) the Assembly by resolution—

(i) decides the member has contravened section 71(1), whether
or not after reference of the question to the Court of
Disputed Returns under the FElectoral Act 1992,
section 143;27 and

(i) decides not to make a declaration under section 73;

(h) the member takes an oath or makes a declaration or
acknowledgment of allegiance, obedience or adherence to, or
becomes an agent of, a foreign state or power;

(i) the member is convicted of any of the following offences—

(i) an offence against the law of Queensland, another State or
the Commonwealth for which the member is sentenced to
more than 1 year’s imprisonment;

(i1)) an offence against the Electoral Act 1992, section 154, 168
or 170(a) or (b);28

(iii)) an offence against the Criminal Code, section 59 or 60;29

(iv) treason, sedition or sabotage under the law of Queensland,
another State or the Commonwealth;

(j) the member becomes a bankrupt under the Bankruptcy Act 1966
(Cwlth);

The effect of purporting to accept a paid State appointment is dealt with under
section 69 (Appointment to paid State appointment is of no effect).

Electoral Act 1992, section 143 (Reference of question as to qualification or
vacancy)

Electoral Act 1992, section 154 (False, misleading or incomplete documents),
168 (Influencing voting) or 170 (Voting if not entitled etc.)

Criminal Code, section 59 (Member of Parliament receiving bribes)
or 60 (Bribery of member of Parliament)
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(k) the member—

(i) has executed a deed of arrangement as debtor under the
Bankruptcy Act 1966 (Cwlth), part X; and

(i) breaches the terms of the deed;

() the member’s creditors accept a composition under the
Bankruptcy Act 1966 (Cwlth), part X and the member breaches
the terms of the composition;

(m) the member is absent without the Assembly’s permission from
the Assembly for more than 21 consecutive sitting days, whether
over 1 or more sessions.

(2) For subsection (1)(i)(i), the following apply—

(a) ifthe sentence of imprisonment is suspended, the provision does
not apply;

(b) however, if the member is ordered at any time to actually serve
more than 1 year of the suspended term of imprisonment, the
provision applies.

Assembly may disregard disqualifying events [new]

73.(1) This section applies if the Assembly considers that anything that
happened whether before or after the commencement of this section (the
“disqualifying ground”) may have caused—

(a) aperson to be disqualified from being elected as a member;or
(b) the seat of a member to become vacant.

(2) The Assembly may declare by resolution the disqualifying ground to
be of no effect.

(3) The Assembly may make the declaration only if the Assembly
considers the ground—

(a) has stopped having effect; and
(b) was in all the circumstances trifling in nature; and

(c) happened or arose without the actual knowledge or consentof the
person or member or was accidental or due to inadvertence.
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(4) This section applies despite any other provision of this chapter.

(5) This section has no effect on the jurisdiction of the Court of Disputed
Returns.

Effectofappeals against conviction or sentence [new]

74.(1) This section applies if a member whose seat becomes vacant
because of anything mentioned in section 72(1)(i) (the “disqualifying
ground”) appeals, or applies for leave to appeal, against the relevant
conviction or sentence within 1 calender month after the conviction or
sentence.

(2) If, on appeal, the conviction is quashed or set aside, or the sentence is
changed to a sentence to which section 72(1)(i) does not apply, the
disqualifying ground is taken never to have happened.

(3) To ensure that subsection (2) has effect, a writ for an election to fill
the vacancy in the member’s seat caused by the disqualifying ground can
notbe issued—

(a) until at least 1 calender month has passed after the seat becomes
vacant; and

(b) if the member appeals, or applies for leave to appeal, within 1
calender month after the seat becomes vacant—until the appeal
has ended without subsection (2) applying.

(4) Subsection (3) does not prevent a writ for a general election being
issued.

PART 5—VACATION OF SEAT BY MEMBER

Resignation of seat in the Assembly [LAA s §]

75.(1) A member may resign his or her seat by signedwriting addressed
to the Speaker.

(2) The member’s seat becomes vacant when the Speaker receivesthe
resignation.
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Vacancy because of resignation to contest Commonwealth election
[LAA s 8A]

76.(1) This section applies if, to seek election for the Parliament of the
Commonwealth, a member—

(a)

(b)

resigns the member’s seat not later than 21 days after the issue of
the writ for the election; and

at the time of tendering the resignation,notifies in writing to the
Speaker—

(i) the member’s intention to seek his or her election as a
Commonwealth member; and

(ii)) the member’s intention in the event of failing to secure his or
her election as a Commonwealth member to become again a
candidate for the vacancy in the member’s seat in the
Assembly arising because of the resignation.

(2) The issue of a writ for an election to fill the vacancy in the member’s
seat in the Assembly must be deferred until—

(a)

(b)

(c)

(d)

if the member is elected as a Commonwealth member and a
petition against the member’s election or return as elected is not
lodged within the time allowed for the lodging of that type of
petition—"the expiration of'the time so allowed; or

if the member is elected as a Commonwealth member and a
petition against the member’s election or return as elected is
lodged within the time allowed for the lodging of that type of
petition—the final decision on that petition; or

if the member is not elected as a Commonwealth member and
does not lodge a petition against the election or return as elected of
another person as a Commonwealth member within the time
allowed for the lodging of that type of petition—the expiration of
the time so allowed; or

if the member is not elected as a Commonwealth member and
lodges a petition against the election or return as elected of another
person as a Commonwealth member within the time allowed for
the lodging of that type of petition—the final decision on that
petition; or
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(e) if the member is not nominated as a Commonwealth member, or
if nominated does not consent to the nomination, within the time

required for nomination under the laws of the
Commonwealth—the expiration of that time.

(3) In this section—

“Commonwealth member” means a member of either House of the
Parliament ofthe Commonwealth.

PART 6—GENERAL

Particular matters not to affect function or power [EARC QCA
ss 30-31 + new]

77. The performance of a function, or exercise of a power, by the
Assembly or a committee is not affected because of any of'the following—

(a) the presence of a person who purports to be a member of the
Assembly or committee, but who is not qualified to be a
member;

(b) the presence of a person who purports to be a member of the
Assembly or committee, but who is disqualified under an Act
from being a member;

(c) the presence ofa person whose seat has become vacant;

(d) the presence of a person who was never properly elected as a
member of the Assembly or committee;

() avacancy in the Assembly’s or committee’s membership.
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CHAPTER 6—STATUTORY COMMITTEES OF
THE ASSEMBLY

PART 1—OBJECTS AND DEFINITIONS

Main object of ch 6 and its achievement [PCA s 2]

78.(1) The main object of this chapter is to enhance the accountability of
public administration in Queensland.

(2) The chapter’s main object is to be achieved by establishing
committees of the Assembly with areas of responsibility that include—

(a) administrative review reform, and constitutional, electoral and
legal reform; and

(b) the ethical conduct of members and parliamentary powers, rights
and immunities; and

(c) the integrity, economy, efficiency and effectiveness of
government financial management; and

(d) certain works undertaken by or for government; and

(e) the application of fundamental legislative principles to particular
Bills and subordinate legislation and the lawfulness of particular
subordinate legislation; and

(f) the Assembly’s standing rules and orders.

Definitions for ch 6 [PCA Dictn]
79. In this chapter—

“Annual Appropriation Act” see the Financial Administration and Audit
Act 1977, section 5(1).

“commercial entity” see section 97(4).30

30 Section 97 (Meaning of “constructing authority” for works)

i o

O© 0 AN W N

10

11
12

13
14

15

16
17
18

19

20
21

22
23

24



s79 56 s 79

Parliament of Queensland

“community service obligation” see the Government Owned
Corporations Act 1993, section 121.

“consider” includes examine and inquire.
“constructing authority” see section 97.
“government financial documents” includes—

(@) a document tabled in the Assembly under the Financial
Administration and Audit Act 1977\ and

(b) the annual financial statements and annual reports ofa GOC; and

(c) adocument that would be a government financial document if it
had been tabled in the Assembly as required by law;

but does not include estimates of receipts for the proposed expenditure
under an Annual Appropriation Act.

“major GOC works” means works (other than public works) undertaken
as part of a major infrastructure investment outlined in a GOC’s
statement of corporate intent.

“proposed national scheme legislation” means a Bill—

(a) that is intended to be substantially uniform with, or
complementary to, legislation of the Commonwealth or another
State; and

(b) whose operation may, under the Act, be changed by amendment
ofalaw of the Commonwealth or another State.

“public works” see section 96(1).31

“works” includes—
(a) aproject, service, utility or undertaking; and
(b) apartorstage of works; and

(c) arepair, reconstruction or extension of works.

31 Section 96 (Areas of responsibility of Public Works Committee)
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Examples ofparagraph (b)—

1. Any intermediate stage of works betweenplanning and completion.

2. Engagement of professional consultants for works.

3. Calling of tenders for works.

PART 2—ESTABLISHMENT

Establishment of statutory committees [PCA s 4]

80. The following committees of the Assembly (the “statutory
committees”) are established—

Legal, Constitutional and Administrative Review Committee
Members’ Ethics and Parliamentary Privileges Committee
Public Accounts Committee

Public Works Committee

Scrutiny of Legislation Committee

Standing Orders Committee.

Membership of statutory committees [PCA s 4A]

81.(1) A statutory committee must consist of an equal number of
members nominated by—

(a)

(b)

the member who is recognised in the Assembly as the Leaderof
the House; and

the member who is recognised in the Assembly as the Leader of
the Opposition.

(2) The chairperson of a statutory committee must be the member
nominated as chairperson by the member mentioned in subsection (I)(a).
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Quorum and voting at meetings of statutory committees [PCA s 4B]
82. Atameeting of a statutory committee—

(a) a quorum consists of half the number of members appointed to
the committee plus 1; and

(b) a question is decided by a majority of the votes of the members
of the committee present and voting; and

(c) each member of the committee has a vote on each question to be
decided and, if the votes are equal, the chairperson of the
committee has a casting vote.

Example o fparagraph (a)—

If 6 members are appointed to a statutory committee, the quorum is 4 (half the
number of members (3) plus 1).

PART 3—ROLE OF STATUTORY COMMITTEES

Purpose of pts 3 and 4 [PCA s 7]

83.(1) This part sets out the role of statutory committees for their areas of
responsibility.

2) Part 4 sets out the areas of responsibility for each statutory

committee.

Role of statutory committees [PCA s §]

84.(1) The main role of a statutory committee is to deal with issues
within its areas of responsibility.

(2) The committee is to also deal with an issue referred to the committee
by the Assembly or under another Act, whether or not the issue is within its
areas ofresponsibility.

(3) The committee may deal with an issue by—

(a) considering it; and

O 00 AN W B> U T \ RN,

—_
=

—_
o =

14

15
16

17
18

20
21

22
23
24

25
26



s 85 59 s 86

Parliament of Queensland

(b) reporting on it, and making recommendations about it, to the
Assembly.

PART 4—AREAS OF RESPONSIBILITY OF
STATUTORY COMMITTEES

Division 1—Legal, Constitutional and Administrative Review Committee

Areas of responsibility of Legal, Constitutional and Administrative
Review Committee [PCA s 9]

85. The Legal, Constitutional and Administrative Review Committee has
the following areas of responsibility—

. administrative review reform
. constitutional reform
. electoral reform

. legal reform.

Administrative review reform [PCA s 10]

86.(1) The committee’s area of responsibility about administrative
review reform includes considering legislation, or provisions of legislation,
about—

(a) access to information; or
(b) review of administrative decisions; or
(¢) anti-discrimination; or
(d) equal employment opportunity.
(2) The committee’s area of responsibility does not include—

(a) investigating particular conduct; or

—
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reconsidering or reviewing a decision to investigate, conciliate or
review, not to investigate, conciliate or review or to discontinue

investigation, conciliation or review of a particular complaint or
decision; or

reconsidering or reviewing reports, findings, recommendations or
decisions in relation to—

(i) a particular investigation, complaint or decision; or

(i1)) particular conduct the subject of a report under the
Parliamentary Commissioner Act 1974, section 24(6).32

Constitutional reform [PCA s 11]

87. The committee’s area of responsibility about constitutional reform
includes any Bill expressly or impliedly repealing any law relevant to the
State’s constitution.

Electoral reform [PCA s 12]

88. The committee’s area of responsibility about electoral reform
includes monitoring generally the conduct of elections under the Electoral
Act 1992 and the capacity of the electoral commission to conduct elections.

Legal reform [PCA s 13]

89. The committee’s area of responsibility about legal reform includes—

(a)

(b)

recognition of Aboriginal tradition and Island custom under
Queensland law; and

proposed national scheme legislation referred to the committee by
the Assembly.

32 Parliamentary Commissioner Act 1974, section 24 (Procedure on completion of
investigation)
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Division 2—Members’ Ethics and Parliamentary Privileges Committee

Areas of responsibility of Members’ Etbics and Parliamentary
Privileges Committee [PCA s 14]

90. The Members’ Ethics and Parliamentary Privileges Committee has
the following areas of responsibility—

. the ethical conduct of members

. parliamentary powers, rights and immunities.

Ethical conduct—registration of interests [PCA s 15]

91. The committee’s area of responsibility about the ethical conduct of
members includes—

(a) examining the arrangements, under resolutions of the Assembly,
for compiling, keeping and allowing inspection of—

(i) aregister of the interests of members; and
(ii)) aregister of the interests of persons related to a member; and

(b) considering proposals made by members and other persons about
the form and content of the registers and documents relevant to
the registers, including statements of interests to be made by
members; and

(c) considering complaints referred to the committee about the failure
to register particular interests; and

(d) considering the classes of persons who should be treated as
related to a member; and

(e) considering any other issue about the registration of interests. ,

Ethical conduct—code of conduct [PCA s 16]

92.(1) The committee’s area of responsibility about the ethical conduct of
members includes—

(a) recommending to the Assembly a proposed code of conduct for
members (other than members in their capacity as Ministers); and
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(b) recommending to the Assembly a procedure for complaints about
a member not complying with the code of conduct adopted by the
Assembly, including, for example, the persons who may make
complaints, or the persons who must refer eomplaints, to the
committee; and

(c) considering complaints against particular members for failing to
comply with the code of conduct, reporting to the Assembly
about complaints and recommending action by the Assembly.

(2) In recommending a proposed code of conduct for members to the
Assembly, the committee must have regard to—

(a) the ethics principles and obligations set out in the Public Sector
Ethics Act 1994; and

(b) the desirability of consistency between standards in the code of
conduct and the ethics principles and obligations, to the extent the
principles and obligations are relevant to members and their
functions.

(3) A complaint about a member not complying with the code of conduct
for members may be considered only by the Assembly or the committee.

(4) Subsection (3) has effect despite any other law, but the subsection
does not apply to a court, tribunal or other entity if the entity may, under a
law, consider an issue and the issue that is considered involves the
commission, or claimed or suspected commission, of a criminal offence.

(5) Subsection (4) does not limit or otherwise affect the powers, rights
and immunities of the Assembly and its committees and members.

Parliamentary powers, rights and immunities [PCA s 17]

93. The committee’s area of responsibility about parliamentary powers,
rights and immunities includes the powers, rights and immunities of the
Assembly and its committees and members.

DN AW -

g o

10

11
12

13
14
15
16

17
18

19
20
21
22

23
24

25

26
27
28



s 94 63 s 96

Parliament of Queensland

Division 3—Public Accounts Committee

Area of responsibility of Public Accounts Committee [PCA s 18]

94. The Public Accounts Committee’s area of responsibility is to assess
the integrity, economy, efficiency and effectiveness of government financial
management by—

(a) examining government financial documents; and

(b) considering the annual and other reports of the auditor-general.

Reference of issues to auditor-general [PCA s 19]

95. The committee may refer issues within its area of responsibility to
the auditor-general for consideration.

Division 4—Public Works Committee

Areas of responsibility of Public Works Committee [PCA s 20]
96.(1) The Public Works Committee’s areas of responsibility are—

(a) works (“public works”) undertaken by an entity that is a
constructing authority for the works if the committee decides to
consider the works; and

(b) any major GOC works if the committee decides to consider the
works.

(2) In deciding whether to consider public works, the committee may
have regard to—

(a) the stated purpose ofthe works and the apparent suitability of the
works for the purpose; and

(b) the necessity for, and the advisability of, the works; and

(c) value for money achieved, or likely to be achieved, by the works;
and

(d) revenue produced by, and recurrent costs of, the works or
estimates of revenue and costs for the works; and
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(e) the present and prospective public value of the works, including,
for example, consideration of the impact of the works on the
community, economy and environment; and

(f) procurement methods for the works; and

(g) the balance of public and private sector involvement in the works;
and

(h) the performance of—
(i) the constructing authority for the works; and
(i1) the consultants and contractors for the works;

with particular regard to the time taken for finishing the works
and the cost and quality ofit; and

(1) the actual suitability of the works in meeting the needs and in
achieving the stated purpose ofthe works.

Meaning of “constructing authority” for works [PCA s 21]

97.(1) An entity is a constructing authority for works if the entity is the
State or a department.

(2) An entity is also a constructing authority for a works if—

(a) the entity is established under an Act, or under State or local
govemment authorisation for a public. State or local government
purpose; and

(b) the works are funded from—
(i) the public accounts; or

(i1) the proceeds of a financial arrangement within the meaning
of'the Statutory Bodies Financial Arrangements Act 1982.-

(3) In addition, a GOC is a constructing authority for works if the works
are undertaken specifically or substantially for a community service
obligation of the GOC.

(4) Also, an entity (a “commercial entity” ) is a constructing authority
for works if, under an agreement for the works—

(a) the State or another entity representing the State—
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(1) has, or will or may have, a financial liability or interest; or

(i) has granted, or will or may grant land, or an interest in land
or another right, privilege, monopoly, concession, franchise
or interest; or

(iii) has contributed, or will or may contribute, resources of any
kind; and
(b) the works have become, or will or may become, the absolute

property of the State or another entity representing the State.

(5) A GOC is a constructing authority for major GOC works referred to
the committee by the Assembly.

Issues to which committee may have regard [PCA s 27]

98. In considering works, the Public Works Committee may have regard
to the issues mentioned in section 96(2)(a) to (i).33

Entry and inspection of places [PCA s 28]

99.(1) The Public Works Committee may authorise a committee
member or anyone else (the “authorised person”) to enter and inspect a
place where works that the committee is considering is proposed to be, is
being or has been carried out.

(2) The authorised person may inspect anything in the place relevant to
the works.

(3) Nothing in subsection (1) prevents the committee from authorising
all members ofthe committee to enter and inspect the place.

(4) However, the authorised person may enter the place only if the
committee or authorised person gives reasonable written notice about the
entry to the chiefexecutive of the constructing authority for the works.

(5) On being given the notice, the chief executive must promptly make
arrangements for the entry, including, for example, obtaining the consent of
the following—

33 Section 96 (Areas of responsibiiity of Public Works Committee)
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(a) ifthe place is occupied—the occupier of the place;
(b) ifthe place is not occupied—"the owner of the place.
(6) The arrangements must ensure proper regard is given to safety.

(7) The authorised person may enter and inspect the place without the
consent mentioned in subsection (5) if the chief executive attempted to
obtain the consent, but—

(a) the attempt was unsuccessful (whether because the occupier or
owner refused consent or otherwise); and

(b) the chiefexecutive gave written notice about the entry (of at least
7 days) to the occupier or owner.

(8) In this section—
“building” includes any structure.

“chief executive”, of a constructing authority, includes its chief executive
officer, however called.

“place” includes premises.
“premises” includes—

(a) a building; and

(b) apartofabuilding; and

(c¢) land where a building is situated.

Restriction on procurement of capital works project [PCA s 29]
100.(1) This section applies if the Assembly—
(a) refers works to the Public Works Committee; and

(b) directs that procurement for the works must not startuntil the
committee has considered the works and reported to the
Assembly about it.

(2) The works must not start or further proceed until the committee’s
report is tabled in the Assembly and considered by it.

(3) This section applies despite any other Act.
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Dealing with commercially sensitive information in private session
[PCA s 30]

101.(1) This section applies if, while considering works, it appears to the
Public Works Committee that confidential information may be given to the
committee in a public hearing and publication of the information at the
hearing could—

(a) have a serious effect on the commercial interests of a GOC or
commercial entity; or

(b) reveal trade secrets of a GOC or commercial entity.
(2) The committee must deal with the information in private session.

(3.) This section does not limit any other power of a committee to deal
with an issue in private session.

Reporting commercially sensitive information to Assembly [PCA s 31]

102.(1) This section applies if the Public Works Committee considers
that information obtained by the committee while considering works could,
ifreported to the Assembly—

(a) have a serious effect on the commercial interests of a GOC or
commercial entity; or

(b) reveal trade secrets ofa GOC or commercial entity.

(2) The committee may report the information to the Assembly only if it
considers it is in the public interest to report the information.

Division 5— Scrutiny o fLegislation Committee

Area ofresponsibility of Scrutinyof Legislation Committee [PCA
s 22]

103.(1) The Scrutiny of Legislation Committee’sarea of responsibility is
to consider—
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(a) the application of fundamental legislative principles34 to particular
Bills and particular subordinate legislation; and

(b) the lawfulness of particular subordinate legislation;
by examining all Bills and subordinate legislation.

(2) The committee’s area of responsibility includes monitoringgenerally
the operation of—

(a) the ioWoyNing”"roVisionsoiihQ Legislative Standards Act 1992—
* section 4 (Meaning of “fundamental legislative principles™)
+ part4 (Explanatory notes); and

(b) the following provisions ofthe Statutory Instruments Act 1992—
* section 9 (Meaning of “subordinate legislation™)
*  part 5 (Guidelines for regulatory impact statements)
* part 6 (Procedures after making of subordinate legislation)
*  part7 (Staged automatic expiry of subordinate legislation)
* part 8 (Forms)

*  part 10 (Transitional).

Division 6— Standing Orders Committee

Area of responsibility of Standing Orders Committee [PCA s 23]

104. The Standing Orders Committee’s area of responsibility is standing
orders aboutthe conduct of business by, and the practices and the
procedures of, the Assembly and its committees.

34 “Fundamental legislative principles” are the principles relating to legislation
that underlie a parliamentary democracy based on the rule of law {Legislative
Standards Act 1992, section 4(1)). The principles include requiring that
legislation has sufficient regard to rights and liberties of individuals and the
institution of Parliament.
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PART 5—CHANGE IN COMPOSITION OF
STATUTORY COMMITTEE

Issues dealt with by previously constituted committees [PCA s 32]

105.(1) If the composition of a statutory committee changes before it
finishes dealing with an issue, the newly constituted committee may
continue and finish dealing with the issue as if it had dealt with the issue
from the beginning.

Example—

Evidence given to the previous committee may be taken to have been given to
the newly constituted committee.

(2) Subsection (1) applies even if the committees are constituted during
different Parliaments.

CHAPTER 7—OTHER PROVISIONS ABOUT
COMMITTEES

Act does not limit Assembly’s powers [PCA s 5]

106. The Assembly’s power to establish committees, and confer
functions and powers on committees (including statutory committees), is
not limited by this Act.

Example—

The Assembly may, by resolution, establish a standing or select committee.

Ministerial response to committee report [PCA s 24]

107.(1) This section applies if a report of a committee, other than the
Scrutiny of Legislation Committee, recommends the Govemment or a
Minister should take particular action, or not take particular action, about an
issue.
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(2) The Minister who is responsible for the issue the subject of the report
must provide the Assembly with a response.

(3) The response must set out—

(a) any recommendations to be adopted, and the way and time within
which they will be carried out; and

(b) any recommendations not to be adopted and the reasons for not
adopting them.

(4) The Minister must table the response within 3 months after the report
is tabled.

(5) If a Minister can not comply with subsection (4), the Minister
must—

(a) within 3 months after the report is tabled, table an interim
response and the Minister’s reasons for not complying within
3 months; and

(b) within 6 months after the report is tabled, table the response.

(6) If the Assembly is not sitting, the Minister must give the response, or
interim response and reasons, to the Clerk.

(7) The response, or interim response and reasons, is taken to have been
tabled on the day they are received by the Clerk.

(8) The receipt of the response, or interim response and reasons, by the
Clerk, and the day of the receipt, must be recorded in the Assembly’s votes
and proceedings for the next sitting day after the day of receipt.

(9) The response, or interim response and reasons, is a response, or
interim response and reasons, tabled in the Assembly.

(10) Subsection (1) does not prevent a Minister providing a response to a
recommendation in a report of the Scrutiny of Legislation Committee if it is
practicable for the Minister to provide the response having regard to the
nature of the recommendation and the time when the report is made.

Example—

If the committee recommends that a Bill be amended because, in the
committee’s opinion, it does not have sufficient regard to fundamental legislative
principles and the Bill has not been passed by the Assembly, it may be practicable
for the Minister to provide a response.
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(11) Subsection (6) does not limit the Assembly’s power by order to
provide for the tabling of a response, or interim response and reasons, when
the Assembly is not sitting.

(12) This section does not apply to an annual report of a committee.

Annual report of committee [PCA s 33]

108.(1) Within 4 months and 14 days after the end of each financial year,
the chairperson of each committee that has met and conducted business
during the year must table in the Assembly a report about the committee’s
activities during the year.

(2) The report must include—

(a) alist of meetings of the committee and the names of members
attending or absent from each meeting; and

(b) a summary of issues considered by the committee, including a
description of the more significant issues arising from the
considerations; and

(c) astatement ofthe committee’s revenue and spending for the year;
and

(d) abrief description ofresponses by Ministers to recommendations
ofthe committee.

(3) This section is subject to the Act or resolution of the Assembly under
which the committee is established.
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CHAPTER 8—APPROPRIATION FOR
ASSEMBLY

Separate appropriation for Assembly [EARC QPB s 200]

109.(1) Legislation appropriating the consolidated fund for supplying
services for the Assembly and the parliamentary service, including salaries
payable under the Parliamentary Service Act J988 and the Parliamentary
Members’Salaries Act 1988, is to be contained in a Bill separate from any
other Bill about appropriations for other purposes.

(2) However, an ordinary appropriation Bill may contain appropriations
for the supplying of services mentioned in subsection (1) pending the
passing of an Annual Appropriation Act for the services.

(3) This section is to be read with the Financial Administration and Audit
Act 1977.

CHAPTER 9—REPEALS, AMENDMENTS AND
TRANSITIONAL

PART 1—REPEALS

Repeals
110. The following Acts are repealed—
*  ConstitutionAct Amendment Act 1896
* Parliamentary Committees Act 1995

e Parliamentary Papers Act 1992.
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PART 2—AMENDMENT OF ACTS
INTERPRETATION ACT 1954

Act amended in pt 2
111. This part amends the Acts Interpretation Act 1954.

Omission of s 29A (Tabling of reports when Legislative Assembly not
sitting)

112. Section 29A—

omit.

PART 3—AMENDMENT OF THE DISTRICT COURT
ACT 1967

Act amended in pt3
113. This part amends the District Court Act 1967.

Amendment of s 13 (Judges not to practise or sit in Parliament)
114.(1) Section 13, heading, ‘or sit in Parliament—

omit.

(2) Section 13, and ajudge shall not be capable of being summoned or

being chosen as a member of the Legislative Assembly’—

omit.
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PART 4—AMENDMENT OF ELECTORAL ACT 1992

Act amended in pt 4
115, This part amends the Electoral Act 1992.

Replacement of s 83 (Who may be nominated)
116. Section 83—
omit, insert—

‘Who may be nominated

‘83. Provisions about who may be nominated as a candidate for election,
and may be elected, as a member of the Assembly for an electoral district
are set out in the Parliament of Queensland Act 1999, section 64.35".

PART 5—AMENDMENT OF LOCAL GOVERNMENT
ACT 1993

Act amended in ptS5
117. This part amends the Local Govemment Act 1993.

Omission of s 224 (Termination of membership of Legislative
Assembly on becoming councillor)

118. Section 224—

omit.

35 Parliament of Queensland Act 1999, section 64 (Qualifications to be a candidate
and be elected a member)
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PART 6—AMENDMENT OF PARLIAMENTARY
MEMBERS’ SALARIES ACT 1988

Act amended in pt 6

119. This part amends the Parliamentary Members’Salaries Act 1988.

Amendment of s 2 (Salary entitlement of Legislative Assembly
members)

120. Section 2(2), ‘the Constitution Act Amendment Act 1896'—
omit, insert—

‘part 6°.

Insertion of new ss 6A and 6B
121. After section 6—
insert—
‘Additional salary of Deputy Speaker [CAAA 1896 s 3]

‘6A. If the Chairperson of Committees acts as the Speaker for a
continuous period of 30 days or more, the chairperson is to be paid for the
period additional salary at the rate for the time being applicable to the office
of the Speaker, instead of the additional salary payable to him or her as
chairperson.

‘Additional salary of temporary Chairperson of Committees [CAAA
1896 s 3]

‘6B. If a temporary Chairperson of Committees acts in the office of the
Chairperson of Committees for a continuous period of 30 days or more, the
temporary chairperson is to be paid for the period additional salary at the
rate for the time being applicable to the office of the Chairperson of
Committees, in addition to the salary payable to him or her as a member.’.
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Renumbering ofpt 6
122- Part 6—
renumber 2SpdXil.

Renumbering ofs 12
123. Section 12—

renumber as section 15.

Insertion of new pt 6
124. After section 11—

insert—

TART 6—WHEN SALARIES ARE PAID

‘Salary when to be paid [CAAA 1896 s 6]

‘12.(1) A member is as follows entitled to salary as a member from the
day of the poll at which the person is elected until—

(a) ifthe person is a member on a dissolution of the Parliament and
is not elected at the poll after the dissolution—the day ofthe poll;

(b) in any other case—the day on which the person stops being a
member.

‘(2) An officer of the Assembly is entitled as follows to additional salary
under section 536 from the day of—

(a) foran officer appointed by the Assembly—the appointment;

(b) in any other case—notification to the Speaker of the appointment
to the Assembly;

until the day on which the person stops holding the office.

‘(3) For subsection (2), but subject to subsection (4), the person stops
holding the office on the day on which—

36 Section 5 (Rates of additional salaries)
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(a) the person stops being a member or resigns the office; or

(b) for an officer appointed by the Assembly—a successor is
appointed to the office; or

(c) in any other case—the Assembly is notified of the appointment of
a successor.

‘(4) For subsection (3), if the person is, on the dissolution of the
Parliament, an officer mentioned in section 5(1)(a) to (h)37 the person does
not stop being a member on the dissolution, but if the person is not re-
elected at the poll after the dissolution, the person is taken to stop being a
member on the day of the poll.

‘(5) All the amounts are to be certified fortnightly by the Clerk, and when
so certified are to be paid out of the consolidated fund.

‘Apparent vacation of seat when Assembly not sitting

‘13.(1) This section applies if at any time when the Assembly is not
sitting it is made to appear to the Governor in Council that the seat of any
member has become vacant for any cause.

‘(2) The Governor in Council may direct the Treasurer to retain the
amounts that would be payable to the member for the interval between the
happening of the cause and the next sitting or session of the Assembly.

‘(3) If the Assembly declares the seat to have been vacated, no payment
is to be made to the member for the time that has elapsed since the
happening of the cause.

‘(4) However, if the seat is not declared to have been vacated, the
amounts retained by the Treasurer is to be immediately paid to the member.

37 Section 5 (Rates of additional salaries)
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‘Annual reversion to treasury of undrawn moneys

‘14. (1) If amounts payable to any member under any provision of this
part have not been drawn by the member before the expiration of 7 days
after 1 July in each year, the amounts are to revert to the treasury and
become part of the consolidated fund.

‘(2) The member is no longer entitled to payment of the amounts.’.

PART 7—TRANSITIONAL PROVISIONS

Continuation of existing statutory committees

125. Each statutory committee established under section 8038 is a
continuation of the corresponding committee established under the
Parliamentary Committees Act 1995.

Continuation of the Speaker

126. The member holding office as Speaker immediately before the
commencement of this section, from the commencement is taken to hold
office under section 14.

Continuation of the Chairperson of Committees

127. The member holding office as Chairperson of Committees
immediately before the commencement of this section, from the
commencement is taken to hold office under section 17.

38 Section 80 (Establishment of statutory committees)
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Saving of standing rules and orders

128. The standing rules and orders of the Assembly in existence
immediately before the commencement of this section,from the
commencement are taken to have been preparedand adopted under

section 11.
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SCHEDULE

section 3

DICTIONARY

“Annual Appropriation Act” for chapter 6, see section 79.
“Assembly” means the Legislative Assembly.

“authorised committee” see section 25(2).

“authorising person” for chapter 4, part 3, see section 48.

“Bill” means a Bill for an Act proposed for enactment by the Parliament.

“candidate”, for election, see Electoral Act 1992, section 3, definition
“candidate”.

“Chairperson of Committees” means the Chairperson of Committees in
the Assembly.

“chief reporter” means the chiefreporter, parliamentary reporting staff.
“Clerk” means the Clerk of the Parliament.
“commercial entity” for chapter 6, see section 79.

“committee” means a committee of the Assembly, whether or not a
statutory committee.

“community service obligation” for chapter 6, see section 79.
“consider” for chapter 6, see section 79.
“constructing authority” for chapter 6, see section 79.
“entity” of a State, nieans—

(a) the relevant State; or

(b) a department, service, agency, authority, commission,
corporation, instrumentality, board, office, or other entity,
established for a government purpose of the relevant State; or

O o0 3 O

1
12

13
14
15

16
17

18
19
20
21
22

23
24
25



81

Parliament of Queensland

SCHEDULE (continued)

(c) apartof an entity mentioned in paragraph (b).
“entity of the Commonwealth”, means—
(a) the Commonwealth; or

(b) a department, service, agency, authority, commission,
corporation, instrumentality, board, office, or other entity,
established for a Commonwealth govemment purpose; or

(c) apartofan entity mentioned in paragraph (b).

“fundamental legislative principles” see the LegislativeStandards Act
1992, section 4.

“government printer” in relation to a document or evidence that the
Assembly or a committee orders or otherwise authorises to be printed,
or that is taken to be printed by the Assembly, includes a person
authorised by the Assembly to print the document or evidence.

“inquiry” means an inquiry held under the authority of the Assembly.
“major GOC works” for chapter 6, see section 79.

“medical certificates” means certificates of legallyqualifiedmedical
practitioners.

“member” means a member of the Assembly.
“office” held by a person, includes position.
“paid public appointment” see section 65(1).
“paid State appointment” see section 65(3).
“possession”—

(a) for a document in the possession of the Assembly, or a
committee or an inquiry, includes a document tabled in, or
presented or submitted to the Assembly, the committee or the
inquiry; and

(b) generally includes the following—
(i) control;

(il)) power.
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SCHEDULE (continued)

“proceedings in the Assembly” see section 9.

“proposed national scheme legislation” for chapter 6, see section 79.
“public works” for chapter 6, see section 79.

“reward” includes fee.

“rights” includes privileges.

“Speaker” means the Speaker of the Assembly.

“standing rules and orders” means the standing rules and orders made
under section 11.

“State entity” means—
(a) the State; or

(b) a department, service, agency, authority, commission,
corporation, instrumentality, board, office, or other entity,
established for a State govemment purpose; or

(c) apartofan entity mentioned in paragraph (b).

“statutory committee” means a statutory committee established under
section 80.

“tabled” includes laid before.

‘Svorks” for chapter 6, see section 79.
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Bill Rts

CA

CAAA 1896
DCA

EA

EARC
EARC QCA

EARC QPB

LAA
EGA
OPA
PCA
PPA
PPVA
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KEY

Acts Interpretation Act 1954

Bill of Rights (1 William and Mary Sess.2.c.2(Imp))
Constitution Act 1867

Constitution Act Amendment Act 1896

District Court Act 1967

Electoral Act 1992

Electoral and Administrative Review Commission

Queensland Constitution Act 1993 (Reprint) in Appendix A to
EARC’s Report on Consolidation and Review ofthe Queensland
Constitution (1993)

Queensland Parliament Bill 1993 in Appendix G to EARC’s
Report on Review of Parliamentary Committees (1993)

Legislative Assembly Act 1867
Local GovernmentAct 1993
Officials in Parliament Act 1896
Parliamentary Committees Act 1995
Parliamentary Papers Act 1992

Parliamentary Privileges Act 1987 (Cwlth)
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Parliament of Queensland Bill 1999—Notes to the Bill

PARLIAMENT OF QUEENSLAND BILL 1999

FINAL DRAFT

NOTES TO THE BILL

The attached final draft Parliament of Queensland Bill 1999 (‘the Parliament Bill’ or ‘the Bill’)
represents the Legal, Constitutional and Administrative Review Committee’s proposal for
consolidating the law relating to the Parliament, its powers and procedures, its members and
committees. This final draft Bill supersedes the consultation draft Bill which the committee
released for public consultation in its May 1998 interim report on the consolidation of the
Queensland Constitution. Changes have been made to the Bill to incorporate suggestions made
in public submissions to the committee.

These notes to the Bill consequently supersede the notes to the consultation draft version of the
Bill (contained in Part IQ of the interim report). Nevertheless, the notes to the majority of clauses
are unchanged from those to the consultation draft Bill.

These notes explain each clause of the Parliament Bill, its origins in existing law (also noted in
the clause headings in the actual Bill) and any major changes that have been made in rewording
the existing provision(s) which the clause represents. The notes also highlight proposed changes
to existing law that might be regarded as substantial in nature.

Shaded boxes are used to explain how EARC (and, where relevant, the PCEAR) had approached
the relocation of relevant existing provisions when those bodies considered the issues. The
boxed text especially highlights instances where this committee’s approach diverges from
EARC’s proposals.

The boxes also contain commentary on any substantial modifications made to a clause since the
consultation draft Bill was released. Minor changes are not noted. An asterisk (‘*’) at the start of
the notes for a clause denotes that at least some change has been made to the clause since the
consultation draft Bill was released. Mere renumbering of clauses is not referred to in the notes.

A number of global changes have been made to the consultation draft Parliament of Queensland
Bill 1998. For example, in its First report on the powers, rights and immunities of the
Legislative Assembly, its committees and members, the Members’ Ethics and. Parliamentary
Privileges Committee stated its belief that the most appropriate term to describe ‘parliamentary
privilege’ is the ‘powers, rights and immunities of Parliament, its committees and members’.
Where appropriate, this change in terminology has been effected in this Bill.

Another example is that the phrase ‘laid in the Assembly’ has been replaced with ‘tabled in the
Assembly’ throughout the Bill.

The last page of the Bill provides a key to abbreviated names of Acts referred to in the Bill and
in these notes.
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CHAPTER 1—PRELIMINARY

Clause 1 provides the short title of the Act.

Clause 2 provides for the commencement of the Act. The clause provides that the Act
commences on a day to be fixed by proclamation.

Clause 3 provides that the dictionary in the schedule defines particular words used in the Bill.

Clause 4 (new) explains the object of the Bill. It explains that, whilst the Bill generally
consolidates existing laws incidental to the operation of the Legislative Assembly, there are a
number of laws which have been reformed.

Clause 5 (new) explains the relationship between the Bill and other Acts that concem the
Parliament of Queensland. The clause provides that:

the Constitution of Queensland Act 1999 contains provisions about the establishment of
the Parliament of Queensland, its members and powers;

the Parliamentary Service Act 1988 contains laws about support services for the
Legislative Assembly; and

the Parliamentary Members’ Salaries Act 1988 contains laws about the salaries of
members of the Legislative Assembly.

*Clause 6 [Parliamentary Papers Act 1992 (PPA), s 13] provides that nothing in the Bill
derogates from any power, right or immunity of the Assembly or its members or committees.
‘Right’ is defined in the dictionary to include privilege. Clause 6 is largely based on PPA s 13
but has been expanded to cover the entire Bill, that is, not just the provisions of the PPA being
consolidated as clauses in chapters 2 and 4 of the Bill.

Clause 7 (new) explains when a member takes a seat in the Legislative Assembly. It is important
for a number of clauses in the Bill to establish the precise time a member takes his or her seat [for
example, clause 72 (Vacating seats of members in particular circumstances)]. The clause provides
that a member takes his or her seat on taking the oath mentioned in s 21 of the Constitution of
Queensland Act 1999.

CHAPTER 2—PROCEEDINGS IN THE LEGISLATIVE ASSEMBLY

Provisions consolidated:
* BillofRights 1688 (Imp) Article 9

*+ PPAs3 Meaning of “proceedings in Parliament’

Article 9 of the Bill of Rights 1688 (Imp) enshrines the most important provision relating to
parliamentary privilege—freedom of speech and debates in the Parliament. The article provides
that speeches, debates or other proceedings in the Parliament cannot be impeached or questioned
in any court or place out of Parliament. One of the more obvious effects of the article is to ensure
that words spoken in the Parliament cannot be used as the basis for legal proceedings. For
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example, a person cannot use words spoken in Parliament as a basis for defamation proceedings.
However, the overall effect of article 9 is much wider. The article is designed to protect the
Parliament, its committees, members and witnesses from any adverse action by other organs of the
state, particularly the courts or other tribunals, for what is said or done in Parliament. Therefore, the
article operates to:

. forbid cross-examination in a court, commission of inquiry or other tribunal of anything
said by a member or witness in, or before, Parliament or a parliamentary committee; and

. forbid the questioning of any document prepared for, or tabled in, the Parliament or a
committee.

*Clause 8 {Bill of Rights article 9) is a faithful rewrite of article 9 with the replacement of the
term ‘Parliament’ with ‘Assembly’. Currently, article 9 of'the Bill ofRights applies in Queensland
by virtue of s 40A of'the CA.

However, out of an abundance of caution, a new subclause (2) has been inserted to remove any
doubt that clause 8(1) is intended to have the same scope and effect as article 9 had in Queensland
immediately before the commencement of subclause (1).

The direct importation of article 9 into a Queensland statute was the approach that was adopted by
EARC (see EARC QPB clause 6), although there was no commentary explaining EARC's reasons.
However, considering the importance of article 9 to Queensland’s constitutional framework, the
committee has decided to adopt EARC’s approach and expressly incorporate the article in the Bill,
rather than to continue to rely on the imperial statute.

*Clause 9 (PPA s 3) provides a definition of the term ‘proceedings in the Assembly’. Subclauses
(1) and (2) largely reproduce ss 3(2) and (3) of the PPA but substitute the term ‘Assembly’ for
‘Parliament’. The previous reference to article 9 of the Bill of Rights (as appears in PPA s 3) has
been deleted from clause 9 as clause 8 now incorporates the terms of article 9.

Subclause (3) has been added in accordance with a recommendation of the Members’ Ethics and
Parliamentary Privileges Committee in its Report No 26, First report on the powers, rights and
immunities of the Legislative Assembly, its committees and members, (at p 19). This subclause is
designed to overcome difficulties which might arise in relation to documents which are brought
into existence for some purpose other than specifically for the purpose ofbusiness of the Assembly,
and which later become parliamentary proceedings. The new subclause makes it clear that such
documents can, if their publication has been authorised by the Assembly or the relevant committee,
be questioned or impeached in respect of that other purpose.

CHAPTER 3—PROCEDURES AND POWERS

PART | —MISCELLANEOUS

Provisions consolidated:

 LAAs 14 Assembly may proceed to business although writs not
exceeding 5 shall not have been returned

+ CAs8 Standing rules and orders to be made

+ LAAs 13 Quorum, division and casting vote
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Clause 10 [Legislative Assembly Act 1867 (LAA), s 14] provides that the Assembly may proceed
to transact business even though not more than five writs of election have not been returned or,
that in not more than 5 electoral districts, the electors have failed to elect a member to the
Assembly. This clause slightly amends s 14 of the LAA.

In both its October 1992 Report on Review o fParliamentary Committees (EARC’s 'committees report’)
(at para 10.40) and its August 1993 Report on Consolidation and Review of the Queensland
Constitution (EARC’s ‘consolidation report’) (at para 6.102 and paras 6.249-6.256), EARC
recommended the repeal of s 14 of the LAA. EARC noted that s 14 is based on the practice specified in
$46 of the former Elections Act 1983 of issuing an election wit in each of the 89 electoral districts.
EARC also noted that that Act was repealed by the Electoral Act 1992 and that, under s 123 of the
Electoral Act, the Electoral Commission is required to return a single writ for a Legislative Assembly
general election. EARC stated that, as there is now only one writ for an election, s 14 ofthe LAA was no
longer applicable. Therefore, EARC recommended its repeal.

The committee has come to a different conclusion. TTie committee believes that there is a necessity for a
provision such as s 14. Clause 10, as does s 14 of the LAA, refers to not more than 5 writs or 5 electoral
districts. The provision would thus be operative under the current Electoral Act or, if the previous
practice of a writ for each electoral district was reintroduced, under that new law.

*Clause 11 [Constitution Act 1867 (CA), s 8] is largely a rewrite in modem language of s 8 of
the CA and provides the circumstances in which standing mles and orders may be made for the
Assembly, what those standing rules and orders may provide for and the manner in which those
standing rules and orders are to be adopted.

The committee has adopted EARC’s recommendation (committees report at para 11.24) that the
requirement that the standing orders are to be approved by the Governor be deleted. The committee
believes diat the iniema! proceedings of the Assembly should not be a matter requiring approval from
the Executive. In this regard, the committee notes that approval by the Governor, whilst required in
South Australia, New South Wales and Tasmania, is not rt*uired in Western Australia and Victoria.

Subclause 3 has been amended since the consultation draft Bill to make it clear that the Assembly can
adopt a standing rule or order which is to come into effect at a future time.

Clause 12 (LAA s 13) provides that at a meeting of the Assembly, 16 members exclusive of the
Speaker constitute a quorum. This provision faithfully reproduces in modem language part of s 13
ofthe LAA.

Clause 13 of EARC's Constitution Bill 1993 provided that 23 members (approx. a quarter of the
membership) of the Legislative Assembly constitute a quorum. However, the PCEAR review (paras SO-
BS) of EARC’s Bill disagreed with EARC's proposal and recommended the quorum of 16 be retained.
The LCARC endorses the PCEAR’s recommendation.

Clause 13 (LAA s 13) reproduces in modem language that part of s 13 ofthe LAA which provides
that a question before the Assembly or a Committee of the Whole House is decided by a majority
of members present and voting, and that the Speaker or the Chairperson of Committees presiding
has no deliberative vote but, if the votes are equal, has a casting vote.

EARC recommended in its constitution report (at para 6.56) that s 13 be incorporated into its
Queensland Constitution Bill, However, the committee believes it is more appropriately placed in the
Parliament of Queensland Bill.
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PART 2—THE SPEAKER

Provisions consolidated:
« LAAs 12 Election of the Speaker
* CAAA 1896 s 3(4) Salaries of office holders in Assembly

Clause 14 (LAA s 12) provides that members of the Assembly must immediately on sitting after
every general election proceed to elect a member to be a Speaker. The clause further provides
that the Speaker must preside at all meetings in the Assembly unless otherwise provided by the
standing rules and orders. The clause also provides that the Speaker stops holding office on
resignation or removal by a vote of the Assembly. This is a faithful, though modem, rewrite of
s 12 ofthe LAA. Clause 14 has been drafted to be read with the current Standing Rules and Orders
of the Legislative Assembly which provide that the longest continually serving member of the
House, not being a Minister, shall preside over the election of the Speaker (See SO 4).

Clause 15 (new) is a new clause which provides that the Speaker stops holding office at the end
of'the day before the first sitting day of the new Assembly after a general election. This provision
has been added to provide certainty as to the tenure of the Speaker’s office. Currently, there is no
explicit statutory formula as to when the Speaker’s office is vacated, although in practice the
office of the Speaker is regarded as ending on the day before the new Parliament. This practice
has been given further weight by the provisions of the PMSA which provide that office holders
are to be paid until such time as their successor is appointed.

*Clause 16 [Constitution Act AmendmentAct 1896 (CAAA 1896), s 3(4)] provides that during any
vacancy in the Speaker’s office, or during a period when the Speaker is absent from duty, away
from the State, or is for another reason unable to perform the duties of the office, the Chairperson
of Committees may act as the Speaker. Clause 16(3) replaces s 3(4) of the CAAA 1896. The
provision in no way affects the way that the Assembly is presided over when it is sitting in the
absence of the Speaker—which is dealt with by the Standing Rules and Orders of the Legislative
Assembly (see SO 10-14). Subclauses (4)-(6) are new and provide who may act as Speaker in the
absence ofboth the Speaker and the Chairperson of Committees.

PART 3—CHAIRPERSON OF COMMITTEES

*Clause 17 (new) provides—in terms similar to clause 14 in relation to the Speaker—that the
members of the Assembly must as soon as practicable on sitting after every general election
proceed to appoint a person to be Chairperson of Committees. The Chairperson of Committees
must preside at all meetings of the Committee of the Whole House, subject to the standing rules
and orders.

The committee ha.s amended clause 17 of the consultation draft Bill to replace the word 'immediately’
with ‘as soon as practicable’, and to replace the word ‘elect’ with ‘appoint'. These amendments:

accommodate the practice of appointing the Chairperson of Committees on the third sitting day of a
new Parliament; and

ensure consistency with the current Standing Rules and Orders of the Legislative Assembly in
relation to the appointment (rather than election) of the Chairperson of the Committees (Sec SO 12).
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Clause 18 (new) provides (in similar terms to clause 15 in relation to the Speaker) that the
Chairperson of Cominittees continues to hold office until the eve of the sitting of the new
Parliament.

PART 4—PROXY VOTING

Provisions consolidated:

. LAA 1867 s 15 Voting as and for a member absent through ill health
. LAA 1867 s 16 Cesser of proxy

. LAA 1867 s 18 Saving of's 7

EARC had recommended thai ss 15 and 16 of the LAA 1867 relahng to proxy voting be repealed.
EARC expressed the view in its committees report (at paras 10.36-10.37) that these provisions have no
place in a modern statute dealing with Parliament. EARC reasoned that these provisions were inserted in
1922 during a bitter session when the Government’s majority had been reduced by defections and illness
and there was a refusal to grant pairs.

However, the PCEAR noted in its consolidation report (at paras 96-97) that research revealed that the
provisions had in fact been utilised three times since 1923, and that all of those occasions occurred in
1986 when members were incapacitated due to surgical operations. The PCEAR stated: Technically the
provision functions as a last resort, available only ifthe absent Member "through no fault on his part
has failed to secure a "Pair" during the period specified"” ... In the light ofthis the Committee believes
that the provision for proxy voting has not been abused and should be retained to be used as a last
resort in case of medical emergencies. However, the Committee does not think it appropriate that the
provision should be based on the inability o fa member to obtain a pair. The practice ofpairing has no
legal status. The Committee recommends that approval of a member’ notification of a proxy vote
should he based on a justified medical emergency, evidenced by at least two medical certificates
presented to the Speaker in the manner currently prescribed in s 15 of the Legislative Assembly Act
1867.

Clauses 19-24 of the Bill faithfully reproduce in modem drafting style the relevant provisions of the
LAA.

Clause 19 (LAA si5) provides that a member, who through no fault of their own and because of a
justified medical emergency evidenced by at least two medical certificates, may vote by proxy.
Clause 19 provides for the procedure as to how medical certificates and notification is to be dealt
with by the Speaker.

Clause 20 (LAA s 15) sets out the manner in which a person who is voting for another by a proxy
must declare the vote.

Clause 21 (LAA s 15) sets out how a proxy is substituted.

Clause 22 (LAA s 15) provides that any certificate, notification or declaration by the Speaker under
this part ends on the last day of the session ofthe Assembly in which the certificate, notification or
declaration was received or made. However, this does not prevent renewal of the certificate,
notification or declaration in appropriate circumstances.
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Clause 23 (LAA s 16) provides that the proxy ends if:

the member attends any sitting of the Assembly or any Committee of the Whole House;

or
. the Speaker is satisfied that the member is able to attend the sittings; or
. the member notifies that the member’s vote is no longer to be declared by proxy.

Clause 24 (LAA s 18) provides that the part relating to proxy voting does not affect other
provisions relating to vacating seats of members ofthe Assembly.

ACHAPTER 4—POWERS, RIGHTS AND IMMUNITIES

PART 1—POWERS TO REQUIRE ATTENDANCE AND PRODUCTION

Provisions consolidated:

* CAs4l Power to order the attendance of persons

* CAs42 Order to attend to be notified by summons

* CAs43 Attendance of members

* CAs44 Objection to answer questions or produce documents

to be reported to the House
* PCAs25 Power to call for persons etc

* PCAs26 Privilege against self-incrimination

The powers, rights and immunities of the Assembly, and, in particular, the power of the
Assembly and its committees to require attendance and production of persons, papers and things,
is currently provided for in the CA and in the PCA. Part 1 of chapter 4 of the Bill consolidates
the relevant provisions of those two Acts and standardises the exceptions to the exercise of the
powers and the procedures to be followed. Clause 9 of the accompanying draft Constitution of
Queensland Bill 1999 is the primary source of the powers, rights and immunities of the
Assembly, its committees and members.

Clause 25 [CA s41; Parliamentary Committees Act 1995 (PCA), s 25] provides that the
Assembly or a committee authorised by the Assembly may call for persons, documents and other
things. The clause also provides the definition of an ‘authorised committee’. The term
‘authorised committee’ is a new concept that has been introduced as a shorthand method of
describing a committee which has been authorised by the Assembly or an Act to call for persons,
documents or things. Clause 25(3) makes it clear that a statutory committee may also call for
persons, documents or other things and is, therefore, also an authorised committee. (A ‘statutory
committee’ is a committee established by cl 80 and is defined as such in the dictionary.) Clause
25(4) makes it clear that a committee which is not an authorised committee may nonetheless
receive voluntary testimonial and documentary evidence.

Clause 26 [CA s42(1)-(3)] provides that a person ordered to attend must be given a summons
issued by either the Speaker (if ordered to attend by the Assembly) or the Clerk of the Parliament
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on notification by the committee’s chairperson (if ordered to attend by a committee). Clause 26(2)
provides that the summons must state a reasonable time and place for attendance and reasonable
particulars of any documents or things ordered to be produced. Clause 26(1) is a faithful
reproduction in modem language of s 42(1) of the CA. Clause 26(2) is a rewrite of s 42(2) of the
CA. It should be noted that s 42(3) of the CA which deals with the service of the summons, has
not been incorporated into the Bill because the service of documents is now provided for by s 39
of'the AIA.

Clause 26(2) differs from cl 9(2) of EARC's Parliament Bill 1993 in one particular, namely, clause
26(2) does not require the provision of reasonable particulars in the summons of the matter for which
attendance is required. Such a requirement is not dealt with in any of the existing provisions, and the
committee docs not believe that it is required within the provision. Committees arc accountable to the
Parliament and the Parliament sets out rules and procedures for committees to follow in their dealings
with witnesses. The committee is concerned that setting out statutory requirements for committees about
the content of summons may result in such actions being open to judicial review.

Clause 27 [CA 42(4)] provides that a person (who is not a member) ordered to attend is entitled
to be paid a reasonable amount for expenses of attendance as decided by the Speaker.

Section 42(4) of the CA cunently provides that a person summoned shall be paid a reasonable sum for
his or her expenses of attendance if the person does not reside within 10 kilometres of the Assembly's
chambers.

Draft cl 15 of EARC's Parliament Bill 1993 actually set the amount of expenses for attendance as equal
to that payable for an expert witness attending the Supreme Court under the Rules of the Supreme Court.
The committee prefers to leave the :miount for expenses to be decided by the Speaker. The committee
envisions that the Speaker would issue a general policy as to expenses and that in formulating that policy
regard would be had to the fees paid in the various courts and tribunals of the State.

*Clause 28 (CA 43) is a faithful rewrite in modem style of s 43 of the CA and provides that a
member of the Assembly may be ordered by the Assembly to attend before the Assembly or
before an authorised committee of the Assembly without a summons.

The words ‘by the Assembly’ have been inserted after the word ‘ordered’ since the consultation draft
Bill to ensure that a member can only be required by die Assembly (and not by a commithie) to attend
before the Assembly or a committee without a summons. This accords with CA s 43.

Clause 29 (new) provides that the Assembly or an authorised committee may require a person to
answer questions under oath or affirmation. Clause 29 is a new provision and is based upon cl 11
of EARC’s Parliament Bill 1993.

*Clause 30 (new) makes it clear that a person ordered to attend before the Assembly or a
committee must not fail to attend as ordered. A person may be excused from a failure to attend by
a committee (where ordered to attend by the committee) or the Assembly (in any case). Clause 30
is a new provision based upon cl 12 of EARC’s Parliament Bill 1993.

*Clause 31 (new) makes it clear that a person ordered to attend must not, if required, fail to be
swom or make an affirmation, or fail to answer a question, or fail to produce a document or other
thing that the person was ordered to produce. A person may be excused from such a failure by a
committee (where ordered to attend by the committee) or the Assembly (in any case). Clause 31 is
a new provision based upon cl 13 of EARC’s Parliament Bill 1993.

Clauses 30 and 31 have been amended since the consultation draft Bill to enable a committee or
the Assembly (as the case may be) to excuse persons from certain failures.
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There is no equivalent to clauses 30 and 31 in the CA as such. However, it is made clear in s45 of the
CA that failure to attend pursuant to an order, refusal to be examined or to answer any questions is a
contempt. Note that s 58 of the Criminal Code provides a criminal offence for failure to attend or give
evidence to the Parliament or a committee.

Clause 32 (CA s 44; PCA s 26) provides that a person may object to answering a question or
producing a document or other thing if:

. the answer, document or thing is either of a private nature and does not affect the subject
ofinquiry; or

. the giving of the answer or the producing of the document or thing might tend to
incriminate the person and the person would have a claim of privilege against self-
incrimination in a Supreme Court action.

Clause 32 consolidates the only grounds of objection to the coercive powers of the Assembly and
its authorised committees currently found in s 44 ofthe CA and s 26 of the PCA.

Clause 33 (CA s 44; PCA s 26) explains the procedure that is to take place when a person objects
to answering a question or producing a document or other thing to the Assembly. Whilst this is a
new provision, it is based upon existing CA s 44 and PCA s 26.

Clause 34 (CA s 44; PCA s 26) explains the procedure that is to take place when a person objects
to answering a question or producing a document or thing ordered by a committee. Clause 34 is a
new provision primarily based upon s 26 ofthe PCA.

Clause 35 [PCA s 26(6)] sets out the matters to which the Assembly is to have regard to when
considering objections made to the Assembly or a committee. The Assembly must have regard to
the public interest in having a question answered or the documents or other things produced and the
public interest in providing appropriate protection to individuals against invasions of privacy or
against self-incrimination. Clause 35 largely encapsulates the concepts that have been provided as
exceptions to the coercive powers ofthe Assembly and its committees set out in s 44 of the CA and
s 26 of the PCA.

*Clause 36 [PCA s 26(9) and (10)] is a faithful reproduction of s 26(9) of the PCA and provides
that evidence may not be given in any proceeding of an answer given by a person before a
committee, or of the fact the person produced a document or other thing to a committee.

Clause 36(1) has Ixren amended since the consultation draft Bill so as to revert to an exact reproduction
of s26(9) of the PCA. This is in accordance with submissions received by the committee and a
recommendation of the Members' Ethics and Parliamentary Privileges Committee in its Report No 26,
First report on the powers, rights and immunities of the Legislative Assembly, its committees and
members (at p 22).The concern with the consultation draft version of this clause was that it was drafted
100 widely in that the PCA provisions on which it was based only apply to evidence given to committees,
not to the Assembly. In its former form the clause might have been interpreted widely to preclude
evidence which would not impeach or question parliamentary proceedings and hence unduly restrict the
use of proceedings.

Clause 36(2)(a) and (b) provide that clause 36(1) does not apply to proceedings before the
Assembly or a committee of the Assembly, or a criminal proceeding about the falsity, threatening
or offensive nature of the evidence, document information or other thing.

Clause 36(2)(c) is a new provision. It provides a further exception to the general mle in cl 36(1)
by also allowing the use of the evidence in a criminal proceeding about the person’s failure to
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produce a document or thing or refusal to answer a question before the Assembly or a
committee. Clause 36(2)(c) addresses an anomaly in the existing law, whereby an offence for
such conduct exists but there is doubt as to whether the critical evidence to prove the offence
could ever be used.

PART 2— CONTEMPTS

Provisions consolidated:

« CAs45 House empowered to punish summarily for -certain
contempts

« CAs46 Speaker to issue warrant

« CAs47 Persons  disturbing proceedings of House may be
arrested without warrant

e« CAs48 Form of warrant

« CAs49 Execution of verbal order or warrant

* CAsSO Doors may be broken in executing warrant

« CAsS52 House may direct Attorney-General to prosecute for

other contempts

« LAAST7E Power of Treasurer to retain moneys being allowance to
members adjudged guilty of contempt and ordered to pay
fine

~Clause 37 {Parliamentary Privileges Act 1987 (Cth) (PPVA), s 3(3), 4] defines what
constitutes contempt of the Assembly. This definition is based on the definition of contempt
contained in the Parliamentary Privileges Act 1987 (Cth). The examples of what constitutes
contempt are drawn from CA s 45, although some examples have been amended to incorporate
references to committees. The extension of these matters to committees is thought necessary
because of the more extensive and active committee system that now exists in the Queensland
Parliament.

*Clause 38 (new) makes it clear that whether particular conduct is contempt of the Assembly is
a matter for the Assembly to decide, acting on any advice it considers appropriate.

The Membcr.s” Ethics and Parliamentary Privileges Committee in its First Report on the powers, rights
and immunities o fthe Legislative Assembly, its committees and members (at p 15) recommended that a
general definition of contempt, .such as that contained in the Parliamentary Privileges Act 1987 (Cth).
should be adopted in Queensland and included in the draft Parliament of Queensland Bill. That
committee further recommended that this definition should be qualified by a provision which provides
that it is entirely a matter for the Assembly to decide whether particular conduct does constitute
contempt.

This committee has implemented both of these recommendations in clauses 37 and 38.
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*Clause 39 (new) provides that the Assembly has the same power to deal with a person for
contempt of the Assembly as the House of Commons had, at the establishment of the
Commonwealth, to deal with contempt of the Commons. To remove any doubt, the clause also
provides that the power includes the power to fine the person and, in default of the fine being
paid, impose imprisonment on the person. The manner in which a person can be fined and
imprisoned is provided for in clauses 40 to 45.

Clause 37 is a new clause inseried by this committee in response to a submission from the Members'
Ethics and Parliamentary Privileges Committee dated 10 March 1999. This submission and the reasons
for the change to the contempt provisions in this Bill are explained by the committee in some detail in
section 3.1.2 of its covering report. In essence, the MEPPC highlights the current uncertainty
surrounding this area of the law and the practical difficulties which have arisen as a result. This
committee agrees that the Assembly’s power to deal with contempt should be clarified beyond doubt.
Therefore, this committee has made what the MEPPC and this committee consider appropriate
amendments to the relevant provisions in the Bill. These amendments do not affect the various
procedural fairness safeguards that apply to a contempt investigation.

Clause 39(1) provides that the Assembly’s power to deal with a person for contempt is the same power
as the House of Commons had at the establishment of the Commonwealth to deal with contempt of the
Commons. This link with the House of Commons power as at the establishment o fthe Commonwealth
flows from this committee implementing a recommendation of the MEPPC in its report no 26 (at p 8)
that CA s 40A be amended to provide that the powers, rights and immunities of the Assembly, its
members and committees are those that applied in the House of Commons as at the date of federation.
This committee has implemented that recommendation in its reproduction of CA s 40A, namely, clause 9
of the Constitution of (Queensland Bill 1999.

*Clause 40 (CA s 45) provides that proceedings for the punishment by the Assembly of contempt
are to be taken in the way specified in the standing rules and orders. Clause 40(2) provides that the
Assembly may order that a person found to have committed a contempt may be ordered to pay a
fine of not more than an amount stated in the standing rules and orders and, if the fine is not
paid, imprisoned until the fine is paid or until the end of that session of the Parliament. Clause
40(3) provides that the Assembly may order a person to be imprisoned in the custody of an
officer ofthe Assembly or in a prison under the Corrective Services Act 1988. Clause 40 is based
on the first paragraph of CA s 45 and is largely a reproduction of ¢l 17 of EARC’s Parliament
Bill 1993.

Clause 41 (CA s46) provides that the Speaker, on the Assembly’s resolution, may issue a
warrant for the apprehension and imprisonment of a person fined for contempt if the fine is not
paid as required by the Assembly.

~Clause 42 (CA s 47) provides that a person who commits a contempt by creating or joining in
any disturbance in the Assembly or before a committee while it is sitting that may interrupt its
proceedings may be apprehended without warrant on the Speaker’s order (oral or written) and
kept in the custody of an officer of the Assembly pending the person being dealt with under
section 39.

AClause 43 (CA s 48) provides that a warrant issued under section 41 need not be in a particular
form but it must state in effect that the person has been found by the Assembly to have
committed a contempt of the Assembly.
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Clause 43 closely resembles cl 20 of EARC’s Parliament Bill 1993.

The committee has decided to largely adopt EARC’s provision. However, the provision does not require,
unlike s 48 of the CA, that the nature of the contempt be specified in the warrant. The effect of the
additional requirement in s 48 of the CA may have led to a warrant under the section being subject to
Judicial review. Warrants which simply cite that a contempt has been adjudged are beyond judicial
review: R v Richards: Ex parte Fitzpatrick and Brown (1955) 92 CLR 157.

The committee's clause has recently been endorsed by the Members’ Ethics and Parliamentary
Privileges Committee in its Report No 26 First report on the powers, rights and immunities of the
Legislative Assembly, its committees and members (at pp 21-22).The MEPPC noted (at p 22) that: The
current s 48 derivesfrom the Parliamentary Privileges Act 1861 (Qld)—at a time when Queensland was
a colony and its Parliament in its infancy. The provision no longer has a place in a sovereign state with
a mature legislature.

Clause 44 [CA s49(1); CA s 50] provides that the commissioner of the police service, all police
officers and other persons are required to assist in the apprehension and detention of any person
who is required to be apprehended under an order or warrant of the Speaker. Clause 44(2) provides
that for the purpose of searching for and apprehending a person the subject of a Speaker’s warrant,
a person may enter any place using force that may be reasonably necessary.

Clause 45 [CA s49(2)] provides that the person in charge of a prison to whom is delivered a
person apprehended under a Speaker’s warrant must take the person into custody and detain that
person in accordance with the warrant’s terms.

*Clause 46 (LAA s 7E) provides that if a member commits a contempt and is dealt with by the
Assembly and ordered to pay a fine and that fine is not paid by the member as required, the
Treasurer, upon the Speaker’s signed certificate, may order an amount to be set aside and retained
by the Treasurer out o f the member’s salary until the full amount of the fine has been paid. This is a
faithful modem rewrite of' s 7E ofthe LAA.

Section 7E of the LAA was not dealt widi by EARC in either its Parliament Bill 1993 or Constitution
Bill 1993.

Clause 47 (CA s52) provides that if a person’s conduct constitutes both a contempt of the
Assembly and an offence under another Act, the person may be proceeded against either for the
contempt or for the offence against the other Act, but the person is not liable to be punished twice
for the same conduct. This protection against double jeopardy is new. Clause 47(2.) provides that
the Assembly may direct the Attorney-General to prosecute the person for the offence against the
other Act. Section 52 of the CA currently provides that it is lawful for the Assembly to direct the
Attorney-General to prosecute before the Supreme Court any such person guilty of any other
contempt against the House which is punishable by law.
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EARC appeared to express the view (in cl 23 of its Constitution Bill 1993} that s 52 of the CA was, in
effect, authorising the prosecution before the Supreme Court ofa contempt of Parliament. However, the
committee believes that the better view is that s 52 merely permits the Assembly to direct the Attorney-
General to prosecute a person for an offence that would also constitute a contempt of Parliament. (See
Members’ Ethics and Parliamentary Privileges Committee, Report No 15 at section 7.1.) Therefore, it is
suggested by the committee that its cl 47(2) really encapsulates what is currently the law pursuant to s 52
of the CA.

It should also be noted that clause 47(2) does not precisely reflect s 52 in that it refers to offences
punishable under an ‘Act’ whereas s 52 covers an offence ‘punishable by law*, that is, under statute law
and the common law. The committee notes however that when section 52 was originally drafted criminal
offences were common law offences. Today criminal offences in Queensland are declared by statute,
'nierefore, the committee has kept the references to ‘Act’ in both subclauses of clause 47.

EARC’s cl 23 introduced the concept of double jeopardy, that is, that a person cannot be proceeded
against for both a contempt and an offence at law. The committee endorses this approach.

PART 3—PARLIAMENTARY PAPERS

Provisions consolidated.:

PPA s 2 and ss 4-12

Part 3 relocates section 2 and sections 4-12 of the Parliamentary Papers Act 1992 (the PPA) to
the Bill. These sections, being of recent origin and consistent with modem drafting style, are
virtually reproduced in this part without amendment.

Clause 48 (PPA s 2) defines who is an ‘authorising person’ for part 3.

Clause 49 (PPA s4) provides that the Assembly or a committee may authorise the publication of
certain proceedings.

Clause 50 (PPA s 5) provides that unless the Assembly or a committee otherwise orders, then the
Assembly or the committee is taken to have authorised the govemment printer to publish the
evidence or document authorised for publication by the Assembly or a committee.

*Clause 51 (PPA s 6) provides that the Assembly is taken to have authorised a defined person to
publish parliamentary documents. A definition of ‘parliamentary document’ is provided in the
clause.

This clause has been amended since the consultation draft Bill (then clause 49) to replace, in the
definition of ‘parliamentary document’, the term ‘Notices of Questions’ with the more modern
terminology 'Questions on Notice’.

*Clause 52 (PPA s7) provides that a person may read any document that is tabled in the
Assembly by a member, but is not ordered or otherwise authorised by the Assembly to be
printed. The person may make a copy of, take an extract from, or take notes of, the document and
does not incur any civil or criminal liability for so doing.
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*Clause 53 (new) deems particular documents to be taken to be printed when tabled or taken to
be tabled in the Assembly.

Submissions from both the Clerk of the Senate and the Clerk of the Queensland Parliament expressed
concern at the distinction drawn by clauses 50. 5 1 and 53 of the consultation draft Bill (now clauses 52,
54 and 56) between documents tabled but not printed and those tabled and printed. Their submissions
cite confusion in the existing law. Clause 53 attempts to reduce this confusion by deeming panicular
documents to be printed when tabled (or deemed tabled) in the Assembly.

*Clause 54 (PPA s 8) provides that a person does not incur any civil or criminal liability for the
publication of a fair report of a document that is tabled in the Assembly by a member with the
express permission of the Speaker or by leave of the Assembly.

*Clause 55 (PPA s 9) provides for certificates to be signed by an authorising person as evidence
of the matters stated in the certificate and provides a list of the matters that may be certified.

Clause 56 (PPA s 10) provides that a person does not incur any civil or criminal liability for
publishing evidence or a document by order or under the authority of the Assembly or a
committee. The clause also provides that if a proceeding is brought for a publication to which
subsection (1) applies, the defendant may produce to the court a certificate signed by an
authorising person which states that the publication is of that nature.

Clause 57 (PPA s 11) provides that reports of the debates in the Assembly published by order or
under the authority of the Assembly may be received in evidence as an accurate record of what
happened in the Assembly. However, evidence must not be admitted contradicting, adding to or
otherwise impugning the accuracy of the reports.

*Clause 58 (PPA s 12) provides that the part applies to evidence given and documents tabled,
printed or published at any time whether before or after the commencement of the part.

In the draft consultation Bill, this clause (then clause 55) provided that the part applied to evidence and
documents published after 2 July 1992. being the date on which die PPA 1992 commenced. However, to
ensure that documents tabled prior to 2 July 1992 (whether or not ordered to be printed) can be copied
and distributed without fear of legal reprisal (see cl 52), the committee has amended clause 55 to make it
clear that the part applies to documents whether tabled, printed or published before or after 2 July 1992.

*PART 4—TABLING OF REPORTS OUTSIDE SITTINGS

Provision consolidated:

ATA s 29A TablingofreportswhenAssemblynot sitting

Clause 59 [Acts Interpretation Act 1954 (AIA), s 29A] provides that reports that are required or
permitted to be tabled in the Assembly under an Act may be received by a Minister or the
Speaker, and tabled when the Assembly is not sitting. The clause in effect relocates s 29A of the
AIA. However, the clause further simplifies the requirements currently existing in s 29A of the
AIA by providing that if the Minister or Speaker wants to table the report when the Assembly is
not sitting, the Minister or Speaker may give a copy of the report to the Clerk of the Parliament,
and the report is taken to have been tabled on the day a copy of the report is received by the
Clerk.
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The provision also now provides that the day of the receipt of the report is to be recorded in the
votes and proceedings for the next sitting day after the day of receipt. A wide definition of report
is also provided to include a document accompanying a report. The provision is designed to
promote the efficacious tabling of reports when the Assembly is not sitting.

*PART 5—CUSTODY OF DOCUMENTS (NEW)

Part 5 is a new part which the committee has inserted in response to a submission from the Clerk
of the Queensland Parliament. The Clerk submitted that a new clause be inserted in the Bill to
address the situation where Parliamentary Service officers are served with coercive documents to
produce documents to courts and other inquiries.

Standing Order 327 currently provides that the custody of all joumals, records and tabled
documents vest in the Clerk and places an obligation on the Clerk to not allow such documents
to be removed from the Parliament without the resolution of the Assembly. The Speaker is able
to give his permission to release such document if the Parliament is prorogued or the Assembly
is adjourned for any period exceeding seven days.

The Clerk envisages a problem in that another parliamentary officer served with a coercive
document requiring the production of documents of the Assembly runs the risk of being in
contempt of the court that has issued the subpoena or the Assembly.

This part addresses these concerns.
*Clause 60 (new) makes it clear that the part applies despite any other law.

#“Clause 61 (new) provides that for part 5 the Clerk has the custody of all documents in the
possession of the Assembly, a committee or an inquiry.

*Clause 62 (new) states that that an instrument requiring access to or production of a document
in the possession of the Assembly, a committee or an inquiry must be addressed to the Clerk
otherwise it is of no effect.

*Clause 63 (new) provides that the Clerk may not allow access to, or produce, a document as
required under an instmment and which has not been tabled unless the Assembly, committee or
inquiry, as the case may be, has by resolution given leave.

However, if an instrument requires access to, or production of, a document in the possession of
the Assembly and the Assembly is dissolved, prorogued or adjourned for more than 7 days, the
Speaker may give leave for the document to be accessed or produced as required under the
instrument.

CHAPTER 5—CANDIDATES AND MEMBERS

This chapter locates in one area all the rules relating to the qualification and disqualification of
candidates and members.

This was a task considered in some detail, but never completed, by EARC. PCEAR did not
consider the issue in its review of EARC’s report. The committee decided that its consolidation
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exercise would not be complete without bringing together the various provisions relating to the
qualification and disqualification of candidates and members.

In undertaking this task, the committee elected to adopt an approach that makes the
disqualifications and qualifications that apply to both candidates and members as consistent as
possible. The committee has also elected to amend some of the archaic and largely confusing
language which makes this area of the law difficult to understand. For example, the committee
has elected not to use the existing language ‘office of profit under the Crown’ and has replaced
that language with more modem terminology that is more clearly defined within the chapter. The
Bill continues to ensure that there is no conflict of interest between a member’s duty to the
Assembly and any obligations owed by the member to the Crown.

It is necessary to briefly explain the current qualification and disqualification provisions relating to
candidates and members.

Currently, in accordance with s 83(1) of the Electoral Act (EA), in order to be eligible to be a
candidate, a person must be:

an Australian citizen;
an adult;

enrolled in an electoral district.

n accordance with s 83(2) of the Electoral Act, a candidate is disqualified if:
they are an undischarged bankrupt;

they have executed a deed of arrangement under part X of the Bankruptcy Act 1966 (Cth)
and the terms of the deed have not been fully complied with;

their creditors have accepted a composition under the part X of the Bankruptcy Act 1966
(Cth) and a final payment has not been made under that composition;

they are in prison or subject to a periodic detention order;
they have, within 3 years, committed specified offences under the Electoral Act,

they are a member of the Commonwealth Parliament.

A member is currently disqualified (that is, their seat vacated) under s 7 LAA if he or she:
is absent from Parliament for one whole session without permission;

accepts a foreign relationship (takes an oath to a foreign power or becomes a citizen of a
foreign state);

becomes a bankrupt or insolvent debtor;
becomes a public contractor or defaulter;
1s attainted oftreason, convicted of a crime or infamous offence;

is convicted of a one of a number of specified offences under the Electoral Act (these
offences are the same that apply to candidates).

An examination of the above lists reveals a number of inconsistencies between the
disqualifications affecting candidates and members.
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For example, a candidate is disqualified if they are an undischarged bankrupt, have executed a
deed of arrangement and not fully complied with its terms, or whose creditors have accepted a
composition under the Bankruptcy Act and a final payment has not been made under that
composition. Conversely, a member is only disqualified if they become a bankrupt or an
insolvent debtor.

Another example of inconsistency relates to the commission of offences. Currently, a person is
disqualified from being a candidate if they are in prison, subject to a periodic detention order or
they have committed a specified offence under the Electoral Act within 3 years. Conversely, a
member is disqualified if they are ‘attainted of treason, convicted of a crime or infamous
offence’ or they have committed a specified offence under the Electoral Act. Although some
inconsistency in these provisions might be justified on the basis that the issue of a candidate’s
suitability raises different considerations to denying constituents on-going representation in the
Parliament through their member, clearly it is desirable to rationalise the relevant provisions.

In addition, the language used in the Legislative Assembly Act such as ‘attainted of treason’ and
‘infamous offence’ is outdated. These terms have not been used since the Criminal Code was
passed in Queensland almost 100 years ago.

It is also useful to briefly explain the current provisions relating to restrictions on candidates and
members dealing with the State. In this regard there is considerable overlap between ss 6, 7 &
7A ofthe CA and s 7B ofthe LAA.

Sections 6, 7 and 7A ofthe Constitution Act 1867 provide that a person (candidate or member) is
incapable of being elected to, sitting in or voting in the Assembly during any period he or she is
involved in a contract or agreement for, or on account of, the public service. However, the
restriction only applies to contracts or agreements for furnishing wares to be used or employed in
the public service and does not extend to:

. a lease or contract relating to land, mining or dredging;

. contracts with Suncorp and the Worker’s Compensation Board;

. loans to the Crown; or

. where the member’s interest arises because of his or her interest in a company with more

than 20 shareholders.

In addition, pursuant to s 7B of the LAA a member who transacts any business or performs any
duty or service for the Crown is not entitled to any fee or reward and is liable to expulsion by
resolution of the Assembly. The provision does not apply in certain circumstances including the
performance of functions by Ministers and Parliamentary Secretaries.

Section 5 of the Officials in Parliament Act 1896 (OPA) and s 7A of the LAA also provide
restrictions on members holding ‘an office of profit under the Crown’. The provisions do not
restrict a person holding such an office from nominating as a candidate. However, s 5 of the
OPA provides that any office of profit held by a successful candidate is deemed vacated upon the
retum of the writ. The provision also enables a person who holds such an office to take leave for
up to 2 months in order to enable them to contest an election.

Section 7A ofthe LAA provides that a member is not permitted to take an office of profit under
the Crown and that any such appointment is null and void. There are certain exceptions to this

Part III—Page 17



Parliament of Queensland Bill 1999— Notes to the Bill

provision including where an Act or regulation allows a member to hold the office and where the
office is held by a Minister.

There is a suggestion, noted in EARC’s committees report, that OPA s 5 has been impliedly
repealed by s 7A LAA—at least to the extent that there is inconsistency between the two. (See
the advice from the Crown Solicitor which was attached as Appendix M of EARC’s committees
report.) However, the extent of inconsistency and, therefore, repeal is unclear.

PART 1—QUALIFICATIONS

Provisions consolidated:

 LAASs7 Vacating seats of members of Assembly in certain cases
« EAs83 Who may be nominated
« DCAs 13 Judges not to practice or sit in Parliament

*Clause 64 [LAA s 7; EA s 83(1)-(2); District Courts Act 1967 (DCA) s 13] provides for
candidates’ qualifications. Clause 64(1) is based upon s 83(1) of the EA. Clause 64(2) outlines
the circumstances in which a person is disqualified from being a candidate, and draws upon the
existing prohibitions. Clause 64(3) also makes it clear that the Governor-General, Administrator
or head of Govemment of the Commonwealth or another State and the holder of ajudicial office
in any jurisdiction are not qualified persons. This strengthens the concept of separation of
powers.

Clause 64(1)(a), in prescribing that a candidate must be enrolled on an electoral roll, imports the
requirements for enrolment in s 64(1) of the EA. This section in turn imports the requirements of
s 93 of the Commonwealth Electoral Act 1918 which prescribes as grounds of disqualification
for enrolment: (a) unsound mind; (b) serving a sentence of 5 years or longer for an offence
against Commonwealth, State or Territory law; and (c) convicted of treason or treachery and not
been pardoned.

The specific disqualification of members of the Commonwealth Parliament under s 83(2)(f) of
the EA has been replaced by clause 68(1)(a) which allows members of other Parliaments to be
elected but in order for them to take their seats they must resign their other Parliamentary
membership.

Clause 64(2)(a)(ii) is a new disqualification and has been amended by this committee since the
consultation draft Bill (then clause 57). The subclause disqualifies persons who, within two years before
nominating for election, are convicted of an offence against the law of Queensland, another State (or
Territory—AIA s 33A) or the Commonwealth and are sentenced to more than 1year’s imprisonment.

Subclauses (4) and (5) have also been inserted since the committee’s consultation draft Bill. Subclause
(4) is designed to ensure that clause 64(2)(a)(i) disqualifies persons who are released from a term of
imprisonment or detention on parole, home detention, leave of absence or otherwise without being
discharged from liability to serve all or part of the term. Although, the disqualification is not designed to
apply to persons who are subject to a term of imprisonment but are at liberty because the term of
imprisonment has been suspended.
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SubcJau.se (5) is designed lo ensure tliai, wliere a sentence of imprisonmcni is suspended, the
disqualification in clause 64(2)(a)(ii) only applies if, and when, the person is subsequently ordered to
actually serve more than 1year of the suspended term of imprisonment.

Both new subclauses arc designed to make candidate disqualification provisions consistent with those
relating to members.

PART 2—CANDIDATES AND MEMBERS HOLDING PAID PUBLIC APPOINTMENT

Provisions consolidated.:

LAA s 7A Eligibility of members to hold offices etc

LAA s7C Exclusion of positions from s 7A

O0PAs3 Governor may declare what Ministers may sit in Legislative
Assembly

OPAsS Government officers not to sit in Legislative Assembly

except as mentioned

OPAs6 Parliamentary Secretary not officer liable to retire on political
grounds etc

OPA s 8A Attorney-General is a Minister

LGA s 224 Termination of membership of Legislative Assembly on
becoming councillor

The aim of Part 2 is to ensure that members do not have a conflict between their duty as a
member of Parliament to make the Government of the day accountable and some other duty the
member owes to the Government in their personal capacity. The part does this by preventing a
member from receiving certain pecuniary interests derived from paid offices of the State.

*Clause 65 (OPA s 5; LAA s 7A) provides a definition of the term ‘paid public appointment’.
This is a new term which replaces the old concept of ‘office of profit under the Crown’. A person
holds paid public appointment if the person for reward:

(a)
(b)

(c)

(d)

(e)

holds an office under, or is employed by, the State, another State or the Commonwealth;

holds an appointment to or in or is employed by or in an entity of the State, another State
or the Commonwealth;

holds an appointment to or in or is employed by or in the parliamentary service of a State
or the Commonwealth legislature;

holds an appointment to or in or is employed by or in a court or tribunal or a registry or
other administrative office of a court or tribunal of the State, another State or the
Commonwealth; or

holds an appointment to or in or is employed by or in a local Government of the State,
another State or the Commonwealth.

The provisions are intended to cover all paid public appointments including employees of the
public service and parliamentary service, and statutory office holders. The provisions are not
intended to cover essentially private entities which may operate under or pursuant to a law of the
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State or which receive funding of some sort from the State—unless appointments to those
entities are controlled in some way by the State.

Clause 65(3) defines ‘paid State appointment’ as a paid public appointment held in connection
with Queensland.

Clause 65(4) makes it clear that a member does not hold a paid public appointment if: (a) an Act
expressly permits the appointment to be held by a member; or (b) when the appointment is held
by a member, neither the member nor any other person is entitled to or is entitled to and receives
any reward on account of the member holding the appointment.

Clause 65(5) provides that for subsection (4)(b) a member is not to be taken to be entitled to a
reward if the member irrevocably waives for all legal purposes the entitlement to the reward.

Clause 65(6) requires the member to waive in writing the entitlement as soon as practicable after
becoming aware of the entitlement and provide a copy of the waiver to the Speaker.

Clause 65(7) defines the term Teward’ by providing that a reward does not include:
. an amount decided under the PSMA;

. reasonable expenses actually incurred by or for the member for a number of listed
matters; or

. an amount paid as pension, entitlement, remuneration or allowance for past service in a
paid public appointment, or past or existing service as a member of the Commonwealth’s
military reserve forces.

The exclusion from the term ‘reward’ of an amount decided under the PMSA is important,
because it is that Act which determines the salaries of Ministers and Parliamentary Secretaries.
Therefore, an appointment as a Minister or a Parliamentary Secretary does not qualify as a paid
public appointment.

The committee has made a number of changes to this clause since it appeared as clause 58 in the
consultation draft Bill. Subclauses (4),(5) and (6) and para (b) of the definition of reward in subciause
(7) have been inserted. This is as a result of the committee deciding to incorporate into this Bill the
provisions of the Parliamentary Members (Office of Profit) Amendment Bill 1999 (the 71999 BilP). (See
section 3.2 of the committee’s covering report.)

As a result of incorporating certain provisions of the 1999 Bill, clau.se 59 of the consultation draft Bill

has been deleted. Subparagraph (a) of the former clause 59 (excluding the part from applying to paid

public appointments excluded by an Act) has been incorporated in the new subclause (4), Subparagraph

(b) of the former clause 59 (excluding the part from applying to paid public appointments excluded by

regulation) has been deleted. As noted in the explanatory notes to the 1999 Bill, the risk of a members'

election becoming null and void or the member losing their scat by Parliamenta57 resolution, results
from the ambiguity of the relevant provisions with a complicated and time-consuming series of
resolutions, regulations, or enactment required each time a member wishes to further contribute to the
administration ofthe State by accepting a position on, or performing a servicefor a government board,

committee, council or other body. Hence, the 1999 Bill (and this Bill) no longer require resolutions,

regulations, or specific enactments for each occasion a member is to be appointed. Instead, clearer yet
strict rules apply for the appointment ofa member to a paid public appointment.

The definition of ‘paid State appointment’ in clause 64(3) has also been refined since the consultetion
draft Bill lo make its intent clearer. Subclause (4) of the consultation draft Bill (then clause 58), which
defined ‘paid public appointment under the State, another State or the Commonwealth' and seemed
superfluous, has been removed.
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*Clause 66 (LAA s 7A; OPA s 5; new) describes the effect of a paid State appointment on a
candidate’s election. In summary, the clause provides that a candidate who holds paid State
appointment must, during an election period, be absent on leave from that appointment. For that
purpose, a person is entitled to take any accrued leave or leave without reward for the election
period despite any other law. Clause 66(3) provides that if the person fails to take leave as
required then they are taken to be on unpaid leave and are not entitled to be rewarded for service
in the paid State appointment during the election period.

Clause 66(4) provides that, if a person who holds a paid State appointment is elected as a
member, the person’s paid State appointment ends on the day the person is elected, despite any
other law. The election period is defined as being the period starting on the day of the person’s
nomination and ending on the day that a candidate is elected to that seat.

The committee has amended this clause slightly from the consultation draft Bill (then clause 60) to make
it clear that a candidate who holds a paid State appointment and who is not on leave is not disqualified if
elected.

*Clause 67 (new) provides that certain statutory office holders, and deputies to those office
holders, must resign office immediately on being nominated as a candidate for election. By
inserting this clause the committee adopts the reasoning of the House of Representatives
Standing Committee on Legal and Constitutional Affairs in its Report on Aspect ofsection 44 of
the Australian Constitution - Subsections 44(i) and (v) at 3.92:

It seems that some public sector positions are so sensitive that their occupants should be required to
relinquish the office even before nominatingfor election.

Clause 67(1) lists those offices from which the committee believes office holders should resign
when nominating as a candidate.

Clause 67(2) provides that a prescribed office holder who fails tocomplywith subclause (1) is
taken to have resigned their office on becoming a candidate.

Clause 67(3) makes it clear that a person is not a deputy for the purposes ofsubclause (1) if they
are only temporarily acting in the office of deputy.

The commiuee has amended this clause from the consultation draft Bill (then clause 6!) to include
deputies in the list of those senior officers required to resign before nominating for election to the
Assembly. Clause 67(3) ensures that s 34 of the AIA does not operate to extend the section to cover a
person who may be acting in a deputy position in a temporary capacity.

The committee has also added to the list of offices in subclause (1) the children's commissioner, the
health rights commissioner and the public trustee.

Clause 68 [new; Local Government Act 1993 (LGA), s 224]provides that:

. amember of the Commonwealth Parliament, or of a legislature of another State;
. the mayor or a councillor of a local government; and
. the holder of a paid public appointment other than a paid State appointment (that is, a

public appointment in another State or the Commonwealth);

who is elected as a member, cannot take his or her seat until the person stops holding that
membership or appointment.
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(Note that Clause 72(1)(a) provides that a member who fails to take his or her seat within 21
sitting days after being elected as a member vacates their seat. A member takes their seat upon

the swearing of the oath required under s21 of the accompanying draft Constitution of
Queensland Bill 1999.)

Clause 69 (OPA s 5; LAA s 7A) provides that a member must not accept a paid State

appointment and any such purported appointment is of no effect.

PART 3—RESTRICTIONS ON DEALINGS WITH THE STATE

Provisions consolidated:

+ CAsb©6 Disqualifying contractors and persons interested in contract-
election to take place on vacancies

 CAs7 Election ofdisqualified persons void
« CAs7A Scope of'ss 6 and 7
« LAA s7B Eligibility of members to perform services

This part is concemed with preventing contracts between the Stale and a member which may
bring a member into conflict with his or her duties in making the Government accountable. This
part replaces CA ss 6 to 7A which disqualify contractors and persons interested in contracts from
being members, and LAA s 7B which prevents a member performing any duty or service for the
Crown.

The commiltee has made certain amendments to clauses in this part since the consultation draft Bill to
ensure that there is consistency in references to ‘an entity of the State'.

*Clause 70 [CA s 6-7A; LAA s 7B] provides the definition of the term ‘transacts business’.
Clause 70(1) provides that a member transacts business with an entity of the State if the member
has a direct or indirect interest in a contract with an entity of the State or performs a duty or

service for an entity of the State. Clause 70(2) provides exceptions to the definition in clause
70(1).

The exceptions largely follow the existing exceptions in ss 6 and 7A of the CA. In addition, the
exceptions incorporate provisions of the Parliamentary Members (Office of Profit) Amendment
Bill 1999. In this regard, a member does not ‘transact business’ in the case of a duty or service if
an Act expressly permits the member to perform the duty or service or neither the member nor
any other person is entitled to or is entitled to and receives any reward on account of the member
performing the duty or service.

Clause 70(3) makes it clear that for subsection (2)(b)(ii) a member is not to be taken to be
entitled to a reward if the member irrevocably waives for all legal purposes the entitlement to the
reward.

Clause 70(4) requires the member to waive in writing the entitlement as soon as practicable after
becoming aware of the entitlement and provide a copy of the waiver to the Speaker.

The exclusion from the definition ‘reward’ of an amount decided under the PMSA is important,
because it is that Act which determines the salaries of Parliamentary Secretaries and Ministers.
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Therefore, an appointment as a Parliamentary Secretary or a Minister does not amount to
transacting business with the State.

The committee has made a number of changes to this clause since it appeared as clause 64 in the
consultation draft Biif

Subclauses (2)(b).(3) and (4) and para (b) of the definition of reward in subclause (5) have been
inserted/amended since the committee's draft consultation Bill. This is as a result of the committee
deciding to incorporate into this Bill the provisions of the Parliamenit"y Members (Office of Profit)
Amendment Bill 1999. (See section 3.2 of the committee’s covering report.)

*Clause 71 (CA s 6-7A; LAA s 7B) provides that a member must not transact business, directly
or indirectly, with an entity of the State. A member who contravenes the section is not entitled
to, and may not receive, the reward in relation to a contract with an entity of the State. Therefore,
the provision only prevents the member from profiting from the transaction, and does not itself
cause a disqualification. However, transacting business with the State may lead to
disqualification under clause 72(1)(g).

Clause 71(4) provides that a member does not contravene the section if the member acquires the
interest in a restricted contract under a testamentary disposition or as an executor or a trustee of a
deceased person’s estate and disposes of that interest within 12 months after the day that the
interest accrues (or a longer period allowed by the Assembly). This is a new provision and has
been included in order to avoid difficulties for members who may receive such property via a
testamentary disposition. It enables those members a period of grace to divest themselves of any
interest which it would otherwise be in contravention ofthe Act to hold.

Clauses 71(5) and (6) provide that a new member does not contravene the section if the new
member disposes of their interest in a restricted contract or discharges an obligation to perform a
restricted duty or service within 6 months after being elected as a member. A new member is a
member who was not a member of the Assembly immediately before it was last dissolved. This
is also a new provision and is designed to allow newly elected members a period of grace in
which to dispose of any inappropriate interests. The provision has been inserted in an effort to
provide fairness to those members who may have some substantial business dealings with the
State prior to their election, and where it would be unconscionable to expect them to divest their
interest prior to standing for election.

PART 4—AUTOMATIC VACATION OF MEMBER’S SEAT

Provisions consolidated:
LAAs7 Vacating seats of members of Assembly in certain cases

LGA s 224 Termination of membership of Legislative Assembly on
becoming councillor

EA s 83 Who may be nominated
*Clause 72 (LGA s224; EA s 83) provides that a member’s seat in the Assembly becomes

vacant if any one of a number of listed circumstances occur. The circumstances outlined in the
clause largely mirror the circumstances outlined in clause 64(1) which disqualify a person from
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becoming a candidate for an election. As stated earlier, the chapter has been drafted to provide,
as far as possible, consistency between the rules relating to disqualification and qualification of
members and candidates. The qualifications and disqualifications in clauses 64 and 72 are based
on the disqualifications for candidates currently found in s 83 of the EA and for members
currently found in s 7 ofthe LAA and s 224 ofthe LGA.

However, a significant change has been made in respect of offences, the commission of which by
amember will vacate their seat. Under clauses 64(2)(a)(ii) & 72(1)(i)(i), a candidate and member
will respectively be disqualified if:

(a) in the case of a candidate, the candidate has been convicted within 2 years before the date
of nomination of an offence and sentenced to more than 1year’s imprisonment;

(b) in the case of a member, the member is convicted of an offence for which the member is
sentenced to more than 1year’s imprisonment.

Clause 72(2) provides that, in the case of a member, if the sentence of imprisonment is
suspended, the disqualifying provision does not apply. However, if the member is subsequently
ordered at any time to actually serve more than 1 year of the suspended term of imprisonment,
the disqualifying provision would apply at that later time. [A similar provision exists with
respect to candidates, see clause 64(5).]

A change has also been made to make the qualifications and disqualifications in respect of
bankruptcy, deeds of arrangement and compositions under the Bankruptcy Act consistent.

The clauses relating to the disqualification of candidates and members have been amended since the
consultation draft Bill. The earlier clauses provided that, then under clauses 57 & 66 respectively, a
candidate and member will be disqualified if:

(a) in the case of a candidate, the candidate has been convicted within 1 year before the date of
nomination of an offence punishable by more than 1year’s imprisonment;

(b) in the case of a member, the member is convicted of an offence punishable by more than 1 year’s
imprisonment.

This committee believed—after considering a range of offences and the penalties which apply to those
offences and the circumstances in which a person might find themselves convicted of an offence— that it
was more appropriate to link the disqualification provisions to an actual sentence rather than the
maximum penally which attaches to the offence. This links a candidate’s/member’s disqualification to
the actual penalty imposed by a body skilled in assessing facts (a court) and allows for consideration lo
be given to the severity of the offence in the particular circumstances.

Given these amendments, the former clause 66(i)(i) of the consultation draft Bill has been deleted from
the final draft Bill.

Clause 73 (new) provides that the Assembly may by resolution declare a disqualifying
circumstance otherwise outlined in the part to be of no effect. The Assembly must consider that
the circumstance has stopped having effect, was trifling in nature, and happened without the
actual knowledge or consent of the person or member. However, clause 73(5) provides that the
section has no effect on the jurisdiction of the Court on Disputed Returns. Clause 73(5) is a new
provision and is based on the Constitution Act 1975 (Vic).

Clause 74 (new) provides for circumstances in which a member’s seat has become vacant under
clause 72(1)(i) and the member appeals, or applies for leave to appeal, against the relevant
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conviction or sentence within 1 calendar month after the conviction or sentence. The clause
ensures that a writ for an election to fill the vacancy in the member’s seat can not be issued until
at least 1 calendar month has passed after the seat becomes vacant and, if the member appeals
within 1 calendar month after the seat becomes vacant, until the appeal has ended.

If, on appeal, the conviction is quashed or set aside, or the sentence is changed to a sentence to
which clause 72(1)(i) does not apply, then the member’s seat does not become vacant.

Clause 74 was not contained in the consultation draft Bill. The commiltee has inserted this clause as it
believes that provision should be made for circumstances where a member, convicted of an offence
which renders their seat vacant, successfully appeals that conviction.

Similar provision Is made in s 222(2) of the Local Government Act 1993 (Qld) which provides that a
local government councillor vacates office on conviction of certain offences;

(a) if the councillor appeals against the conviction—on the appeal being dismissed, struck out or
discontinued; or

(b) if the councillor does not appeal against the conviction—at the end of the time fixed by law within
which an appeal must be started.

However, to ensure that the appeal process is not unduly lengthy— leading to an extended period in
which a member's constituents are unrepresented—the committee has drafted clau.se 74 so that it
requires a member to lodge an appeal (or apply for leave to appeal) within the usual appeal period of 28
days.

PART 5—VACATION OF SEAT BY MEMBER

Provisions consolidated:
+ LAASsS Resignation of seats in the Assembly

LAA s 8A Vacancy occurring by reason of resignation to contest
Commonwealth election

Clause 75 (LAA s 8) provides that a member may resign his or her seat by writing addressed to
the Speaker and that the seat becomes vacant when the Speaker receives the resignation.

Clause 76 (LAA s 8A) provides a mechanism for a member to resign to contest a
Commonwealth election and replaces s 8A ofthe LAA.

The committee understands that s 8A of the LAA has not been used since its introduction in
1977. Unfortunately, when s 8A was introduced there was sparse accompanying information
provided about its intent and the procedure to be followed. Clause 76 is a modem reproduction
of s 8A ofthe LAA, in all but one respect. Section 8A(a) provides that the member must resign
their seat ‘not later than 21 days prior to the issue of the writ’ for the Commonwealth election.
The committee finds this provision impracticable—how would a member of the Legislative
Assembly know when a writ for the Commonwealth election was to be issued? Theoretically, it
could mean that a member of the Legislative Assembly could resign months before a
Commonwealth election pursuant to this clause and a by-election for that member’s seat could
not occur before the Commonwealth election.
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In the absence of any detailed explanation in the debates during the 1977 amendment, the
committee believes that what must have been intended was that the member must resign not
more than 21 days after the writ for the Commonwealth election has been issued. Clause 76 has,
therefore, been drafted accordingly. Clause 76 is required because s 163 of the Commonwealth
Electoral Act provides that a member of a State Parliament cannot be elected to the
Commonwealth Parliament.

PART 6—GENERAL

Clause 77 is a new provision based on els 30 and 31 of EARC’s Constitution Bill 1993
(Reprint). It provides that the performance of a function or exercise of a power by the Assembly
or a committee is not invalidated merely because of the presence of a person who was not
qualified to be elected or whose seat has for any reason become vacant.

CHAPTER 6—STATUTORY COMMITTEES OF THE ASSEMBLY

Chapter 6 relocates the Parliamentary Committees Act 1995 within the Parliament of
Queensland Bill 1999.

The object of the Parliamentary Committees Act (PCA) was to establish a new system of
committees for the Legislative Assembly. Unless specifically referred to in these notes, it is not
the intention of the committee to in any way change the object of that Act or the current
provisions of that Act in this chapter.

The background to, and reasons for, the Parliamentary Committees Act 1995 is discussed in the
explanatory notes to the 1995 Bill.

In this chapter:

. part 1contains the object of chapter 6 and definitions for chapter 6;

. part 2 establishes statutory committees of the Legislative Assembly;

. part 3 sets out the role of statutory committees;

. part 4 sets out the specific areas of responsibility of each committee as they are currently

described in the PCA; and
. part 5 deals with changes in composition of statutory committees.

The powers and privileges of all committees are now found in chapter 4 of the Act.

PART I—OBJECTS AND DEFINITIONS

Provisions consolidated:
+ PCAs2 Main object and its achievement

+ PCA Dictionary
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Clause 78 (PCA s2) declares the legislative object of the chapter, namely, to enhance the
accountability of public administration in Queensland by establishing committees of the
Assembly with areas ofresponsibility which include:

* administrative review reform, and constitutional, electoral and legal reform;

* the ethical conduct of members and parliamentary powers, rights and immunities;

* the integrity, economy, efficiency and effectiveness of government financial management;
» certain works undertaken by or for government;

» the application of fundamental legislative principles to particular Bills and subordinate
legislation and the lawfulness of particular subordinate legislation; and

» the Assembly’s standing rules and orders.

Clause 79 (PCA Dictn) provides definitions for terms used in the chapter.

PART 2—ESTABLISHMENT

Provisions consolidated:

« PCAs4 Establishment of statutory committees
« PCAs4A Membership of statutory committees
« PCAs4B Quorum and voting at meetings of statutory committees

Clause 80 (PCA s4) continues the establishment of six statutory committees: the Legal,
Constitutional and Administrative Review Committee; the Members’ Ethics and Parliamentary
Privileges Committee; the Public Accounts Committee; the Public Works Committee; the
Scrutiny of Legislation Committee; and the Standing Orders Committee.

Clause 81 (PCA s4A) provides that a statutory committee must consist of an equal number of
members nominated by the Leader of the House and the Leader of the Opposition. Clause 81(2)
provides that the chairperson must be a member nominated by the Leader of the House.

Clause 82 (PCA s 4B) provides for the quorum and voting at meetings of a statutory committee.

PART 3—ROLE OF STATUTORY COMMITTEES

Provisions consolidated:
« PCAs7 Purpose of part

* PCAsS8 Role of statutory committees

Clause 83 (PCA s 7) states the purpose ofparts 3 and 4.

Clause 84 (PCA s 8) sets out the role of statutory committees. The main role of a statutory
committee is to deal with issues which fall within its area of responsibility. However, a statutory
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committee is also to deal with an issue referred to it either by the Legislative Assembly or under
another Act, even if that issue does not fall within its areas of responsibility. A committee may
deal with an issue by considering it and reporting on it (with recommendations) to the Assembly.

PART 4—AREAS OF RESPONSIBILITY OF STATUTORY COMMITTEES

Provisions consolidated:
e PCA ss9-23 (Various)
* PCA ss27-31 (Various)

Division 1—Legal, Constitutional and Administrative Review Committee

Clause 85 (PCA s9) sets out the areas of responsibility of the Legal, Constitutional and
Administrative Review Committee. These areas are administrative review reform, constitutional
reform, electoral reform and legal reform.

Clause 86 (PCA s 10) states that the Legal, Constitutional and Administrative Review
Committee’s responsibility for administrative review reform enables it to examine legislation
which deals with:

. access to information (for example, the Freedom ofInformation Act 1992);

. review of administrative decisions (for example, the Judicial Review Act1991  andthe
Parliamentary Commissioner Act 1974);

. anti-discrimination (for example, the Anti-Discrimination Act 1991); and

. equal employment opportunity (for example, the FEqual Opportunity inPublic
Employment Act 1992).

The clause also provides that the committee may not investigate particular conduct or reconsider
or review a decision to investigate etc a particular complaint or decision. This is to ensure that
bodies and officers such as the Parliamentary Commissioner for Administrative Investigations
(the Ombudsman), the Information Commissioner and the Anti-Discrimination Commission can
operate independently in carrying out their statutory duties to investigate particular cases, while
enabling the committee to examine the overall effectiveness of the legislation under which they
operate.

Clause 87 (PCA sll) provides that the Legal, Constitutional and Administrative Review
Committee’s responsibility for constitutional reform includes any Bill impliedly or expressly
repealing any law relevant to the State’s Constitution.

Clause 88 (PCA s 12) provides that the Legal, Constitutional and Administrative Review
Committee’s responsibility for electoral reform includes monitoring generally the conduct of
elections under the Electoral Act and the Electoral Commission’s capacity to conduct elections.

Clause 89 (PCA s 13) provides that the Legal, Constitutional and Administrative Review
Committee’s responsibility for legal reform includes the recognition of Aboriginal tradition or
Island custom under Queensland law, and any proposed legislation referred to the committee by
the Legislative Assembly which would establish law that is uniform with that of other
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jurisdictions. However, the committee’s responsibility for legal reform is not limited by these
two matters. The committee has power to review any legal issue that falls within the purview of
the Parliament of Queensland.

Division 2—Members” Ethics and Parliamentary Privileges Committee

The committee has made certain amendments to this division since the consultation draft Bill in
accordance with the Members* Ethics and Parliament*y Privileges Committee’s statement in its First
report on the powers, rights and immunities o fthe Legislative Assembly, its committees and members
that the appropriate term to describe ‘ptuliamentary privilege’ is the ‘powers, rights and immunities of
Parliament, its coimnittees and members’ (at p 4). However, the committee has not gone so far as to
change the committee’s name.

Clause 90 (PCA s 14) provides that the Members’ Ethics and Parliamentary Privileges
Committee has responsibility for the ethical conduct of members of the Legislative Assembly
(MLAs) and for parliamentary powers, rights and immunities.

Clause 91 (PCA s 15) sets out the committee’s responsibilities in regard to the registration of
members’ interests.

Clause 92 (PCA s 16) sets out the committee’s responsibilities with regard to the development
and implementation of a code of conduct for members. The Assembly and the committee have
exclusive jurisdiction to investigate alleged or suspected breaches by members of the code of
conduct, except where there is alleged or suspected criminal misconduct by a member. Where
criminal misconduct is alleged or suspected, courts, tribunals and other entities such as the
Criminal Justice Commission and the Police Service will have jurisdiction.

Clause 93 (PCA s 17) sets out the committee’s responsibilities with regard to parliamentary
powers, rights and immunities.

Division 3—Public Accounts Committee

Clause 94 (PCA s 18) sets out the area of responsibility of the Public Accounts Committee. The
Public Accounts Committee has responsibility to ensure that the Legislative Assembly has
sufficient information to hold Government accountable for the management of public finances.
The committee may examine Govemment financial documents (including annual financial
statements and annual reports of agencies) and the reports of the Auditor-General.

Clause 95 (PCA s 19) provides that the Public Accounts Committee may refer issues within its
areas of responsibility to the auditor-general.
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Division 4—Public Works Committee

The committee has made certain amendments to this division since the consultation draft Bill in
accordance with a submission by the Public Works Committee. The Public Works Committee submitted
that currently the relevant provisions of the PCA use both the term ‘work’ and ‘works’ and that it would
be preferable if the Act was consistent in its usage of these terms. The Public Works Committee
submitted that it would be best if the term was expressed in the plural.

W hilst the committee notes that s 32C of the AIA states that words in the singular include the plural and
that words in the plural include the singular, the committee agrees that, to remove doubt, there should be
consistency in the term as used in the relevant provisions. Changes in accordance with this position have
been made in this division.

Clause 96 (PCA s 20) sets out the works which the Public Works Committee may examine. The
Public Works Committee may examine works which are the responsibility of a constructing
authority, or which are being carried out by a government owned corporation if the committee
decides to consider the works. The clause also sets out issues to which the Public Works
Committee may have regard when examining those works, such as the necessity for, and the
advisability of carrying out the works and procurement methods for the works.

In other words, the role of the Public Works Committee is to ensure that the Legislative
Assembly has sufficient information to hold Government accountable for its use of public
resources in developing and managing public works. The Public Works Committee also has the
responsibility for monitoring and reviewing proposed works (for example, the building of roads
and the construction of new schools) in which the State has, or will have, any financial interest or
liability, or to which State resources are to be devoted, and of which the State has, will or may
acquire, sole ownership.

Clause 97 (PCA s 21) defines what is a ‘constructing authority’ for works.

Clause 98 (PCA s 27) provides that when considering works, the Public Works Committee may
have regard to the issues mentioned in section 96(2)(a) to (i).

Clause 99 (PCA s 28) sets out the procedures to be followed by the Public Works Committee
when seeking to gain entry to places for inspection. The clause ensures that owners and
occupiers of places are given fair warning of the committee’s intention to enter and inspect a
place (for example, a building or building site). The clause also sets out when an authorised
person may enter and inspect without the occupier’s or owner’s consent.

Clause 100 (PCA s29) provides that, if the Legislative Assembly has so resolved, the
procurement for a work referred to the Public Works Committee by the Assembly may not
commence until the committee has reported on the works to the Assembly.

Clause 101 (PCA s 30) provides that the Public Works Committee must hear commercially
sensitive information in private session.

Clause 102 (PCA s 31) provides that the Public Works Committee may report on commercially
sensitive information to the Legislative Assembly only if the committee considers that it is in the
public interest to do so.
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Division 5—Scrutiny ofLegislation Committee

Clause 103 (PCA s 22) sets out the area of responsibility of the Scrutiny of Legislation
Committee. In particular, the committee is to scrutinise Bills and subordinate legislation for
compliance with the fundamental legislative principles set out in the Legislative Standards Act
1992. These principles require legislation to have sufficient regard, for example, to the rights and
liberties of individuals and to the institution of Parliament. The Scrutiny of Legislation
Committee also has responsibility for overseeing the general operation of certain provisions of
the Legislative Standards Act 1992 and the Statutory Instruments Act 1992.

Thus, the committee’s role is to monitor legislation. The committee may raise issues (such as
breaches of fundamental legislative principles) with the responsible Minister, or with a Member
sponsoring a Private Member’s Bill, prior to pursuing issues, where appropriate, in the
Assembly.

Division 6—Standing Orders Committee

Clause 104 (PCA s 23) provides that the Standing Orders Committee has responsibility for the
standing rules and orders which set out the procedures for the conduct of business in the
Legislative Assembly and its committees.

PART 5—CHANGE IN COMPOSITION OF STATUTORY COMMITTEE

Provision consolidated:

PCA s 32 Issues dealt with by previously constituted committees
Clause 105 (PCA s 32) provides that if a statutory committee changes before it finishes dealing
with an issue, the newly constituted committee may continue and finish dealing with the issue as

if it had dealt with the issue from the beginning. The clause applies even if the committees are
constituted during different Parliaments.

CHAPTER 7—OTHER PROVISIONS ABOUT COMMITTEES

Provisions consolidated:

* PCAsS Act does not limit the Assembly’s powers
+ PCAs24 Ministerial response to committee reports
« PCAs33 Annual report of committee

The provisions in this chapter, whilst taken from the PCA, apply to all committees of the
Assembly.

Clause 106 (PCA s 5) provides that the Act does not limit the Assembly’s capacity to establish
other committees. The Legislative Assembly can, by resolution, establish other committees (that
is, for example, the method by which the Estimates Committees which examine the
Government’s proposed expenditure for the next year are established). Further, the Act does not
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affect the power of Parliament to create other committees by other Acts of Parliament (such as
the Parliamentary Criminal Justice Committee).

Clause 107 (PCA s 24) of the Act requires the appropriate Minister to respond to a committee’s
report when the committee has recommended action by the Govemment. The clause also
requires the Minister to respond when a committee’s report recommends that the Govemment
not take action on an issue.

Clause 107 provides that the Minister must table his or her response within three months of the
tabling of the committee’s report. However, if a committee’s report may not be able to be
analysed and considered appropriately by the Govemment within three months of the committee
tabling the report (for example, because the report is very complex), clause 107 provides that:

. the Minister’s response may be tabled within 6 months, rather than 3 months, of the
committee tabling its report; and

. if this applies, the Minister must table an interim response within 3 months of the tabling
of'the report, together with reasons for not tabling the response within 3 months.

To demonstrate that the Govemment has considered the issues raised in the committee’s report,
the Minister is required to state:

. which recommendations, if any, have been accepted by the Govemment and the method
and timing of their implementation; and

. which recommendations, if any, have been rejected by the Govemment and the reasons
for their rejection.

Clause 107(1) provides that the Minister need not respond to a report of the Scmtiny of
Legislation Committee. This provision was originally included in the PCA because the strict
time limits applying to the committee’s review of Bills would not enable Ministers to respond in
the manner envisaged by clause 107. Ministers will generally respond to the Scmtiny of
Legislation Committee’s reports during parliamentary debate on the legislation. However, clause
107(10) makes it clear that Ministers are not prevented from making a formal response to the
Scrutiny of Legislation Committee’s reports when it is practicable to do so.

*Clause 108 (PCA s 33) requires each committee that has met and conducted business during
the year to produce within 4 months and 14 days after the end of each financial year, an annual
report detailing their activities for the year. The clause also provides for the matters which must
be included in the annual report. This clause is based on s 33 of the PCA, but has been changed
so that it applies to all committees of the Assembly that have met and conducted business during
the year, not just statutory committees.

The committee has amended this clause since the consultation draft Bill (then clause 10l) to require that
annua! reports of committees are tabled within 4 months and 14 days after the end of the financial year
instead of “as soon as practicable”. This brings the reporting time period in line with that required of
most Govemment departments and agencies.
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CHAPTER 8—APPROPRIATION FOR ASSEMBLY

*Ciause 109 (new) provides that there must be a Bill, separate from any other Bill for
appropriations, for the Assembly. This has been the practice for a number of years. It was a
matter recommended by EARC in its committees report (at paras 9.26 to 9.49 and see ¢l 200 of
EARC’s Parliament Bill).

CHAPTER 9—REPEALS, AMENDMENTS AND TRANSITIONAL

The clauses in Chapter 9 are largely machinery in nature to ensure the repeal of other legislation
and to make incidental amendments to other legislation.

Part 1 (cl 110) repeals the CAAA 1896, PCA and PPA.

Part 2 (els 111-112) makes an incidental amendment to the AIA in view of clause 59.

Part 3 (els 113-114) makes incidental amendments to the DCA in view of clause 64(3)(b).

Part 4 (clauses 115-116) makes an incidental amendment to the EA in view of clause 64.

Part 5 (clauses 117-118) makes an incidental amendment to the LGA in view of clause 72(I)(f).

Part 6 (clauses 119-124) amends the PMSA by relocating provisions from the CAAA 1896
which relate to the salaries of members. The CAAA 1896 is repealed by cl 110.

Part 7 (clauses 125-128) contains transitional provisions.

SCHEDULE

The schedule contains a dictionary which defines particular words used in the Bill.

There have been some amendments made to terms defined in the dictionary since the
consultation draft Bill as a result of the amendments to the Bill.
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