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1 Introduction
The Coal Mining Safety and Health Act 1999 (Qld) (CMSHA) requires, at section 76(2)(a), that the
Coal Mining Safety and Health Advisory Committee (CMSHAC) periodically review the effectiveness
of the Act, regulations and Recognised Standards. This Report has been prepared to assist
CMSHAC to discharge its accountabilities under section 76(2)(a).
The Report constitutes an independent expert assessment of the intrinsic adequacy of the legal
framework governing coal mining safety and health in Queensland. The assessment has been
conducted by a multidisciplinary team from The University of Queensland, incorporating
representatives from the Sustainable Minerals Institute's Minerals Industry Safety and Health Centre
(MISHC), and the T.C. Beirne School of Law.
The Report highlights key issues for CMSHAC to consider in the context of its primary function to
'give advice and make recommendations to the Minister about promoting and protecting the safety
and health of persons at coal mines'.1
The assessment team is acutely aware that the legislative framework is but one component of the
many factors that can influence safety and health in Queensland's coal mining industry.
Nevertheless, how the legislation, regulations, and Recognised Standards, are constructed certainly
has the potential to impact on safety and health outcomes. Ensuring that the legislative framework
is as clear, coherent, current and comprehensive as it can be is therefore an important task.

2 Scope
In accordance with the scope provided to us by the Queensland Commissioner for Mine Safety and
Health (the Commissioner), this Report considers the extent to which the CMSHA, the associated
Coal Mining Safety and Health Regulation 2017 (Qld) (CMSHR), and the related Recognised
Standards are:
Clear
Coherent

Current
Comprehensive

Are obligations and requirements unambiguous, and able to be readily
understood?
Are related aspects logically linked? Does the framework avoid contradiction?
Is there an appropriate balance between the CMSHA, the CMSHR, and the
Recognised Standards?
Does the legislative framework take account of current mining practices and
developments in mining safety and health?
Are there any significant gaps in the framework?

The above questions are significant ones. Central to the rule of law are the requirements that laws
be clear so that citizens can comply with them; that laws be free from contradictions; and that laws
requiring the impossible be avoided.2 Clarity of legislative drafting is a fundamental legislative
1
2

Section 76 (1) Coal Mining Safety and Health Act 1999.
Lon Fuller, The Morality of Law (New Haven: Yale University Press, revised edition, 1969), pp. 46-81.
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principle under the Legislative Standards Act 1992 (Qld) which states, in effect, that good law 'is
unambiguous and drafted in a sufficiently clear and precise way'.3
It is important to note that this Report does not encompass any evaluation of how effectively, or
otherwise, the legislative framework governing safety and health in the Queensland coal mining
industry is implemented. Such an evaluation would require separate processes.
It is also important to realise that the assessment team were not asked to consider whether any
fundamental realignment of the legislative framework is required. That is, we were not asked to
consider whether harmonisation of the coal mining safety and health framework with either general
workplace health and safety legislation, or mining specific legislation elsewhere, was appropriate.
Rather, the assessment team worked from the given premise that the overarching architecture of a
separate coal mining safety and health act, regulations, and standards, would remain.
Consideration of an approach to determining how, and whether, matters should be subject to a
Recognised Standard, and consideration of the implementation of the recommendations from recent
inquiries on coal mine dust lung disease, were also specifically excluded from the scope of the
expert legal assessment.
Finally, for the avoidance of doubt, this Report is not, and does not purport to be, 'legal advice' to
the Commissioner, CMSHAC, or the Queensland Government.

3 Methodology & Approach
3.1

Assessment components

The expert assessment of the CMHSA, CMSHR, and Recognised Standards consisted of three
broad components:
1. A desktop analysis of the legislative framework, along with relevant court decisions, and
coronial inquiries. The framework itself was scrutinised in accord with current approaches to
statutory interpretation as identified by both the High Court of Australia and the Court of
Appeal of Queensland, that is, through consideration of text, context and statutory purpose. 4
We initially sought to read the documents in the framework through 'fresh' eyes; rather than
through any filter of industry interpretations. The desktop analysis also considered whether
the CMSHR falls with the scope of the regulation-making power of the Act.5
2. Semi-structured interviews with industry representatives from a wide range of backgrounds.
Our consultation list for this purpose was provided by the Commissioner. Interviews were
3
4

5

Section 4(3)(k), Legislative Standards Act 1992 (Qld).
See, for example, Sztal v Minister for Immigration and Border Protection [2017] HCA 34; SAS Trustee Corporation
v Miles [2018] HCA 55; Comcare v Banerji [2019] HCA 23; Simonova v Department of Housing and Public Works
[2019] QCA 10.
The approach taken by the Supreme Court of Queensland in Maryborough Solar Pty Ltd v The State of
Queensland [2019] QSC 135 was applied.
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used to obtain interviewee views as to those aspects of the CMSHA, CMSHR, or
Recognised Standards that were felt to be difficult to understand, open to multiple
interpretations, or out of date. We also sought interviewee perspectives on gaps in the
framework.
3. Re-evaluation of the legislative framework in the light of insights provided by interviewees.

3.2

Interview protocols

All interviews were conducted on the basis that detailed interview records would only be shared
within the assessment team. Interviewees were also advised that while points made during their
interview might be utilised in this Report; those points would not be attributed to individuals or
organisations without prior agreement. The assessment team took this approach to allow
interviewees the opportunity to express their views free of any need to be seen to be providing a
'representative' opinion. Most interviewees also subsequently provided supplementary material to
the assessment team. This supplementary material has been treated as 'interview records' for the
purposes of this Report.
Our interviewees provided comments at multiple levels. In a single interview there could be
discussion of core principles and obligations underpinning the CMSHA; as well as very specific
changes deemed to be necessary to the wording of single provisions in the CMSHR. We have
endeavoured to analyse all of these comments. On occasion, comments were made which
reflected a lack of awareness of the provisions of the CMSHA or CMSHR, (for example, where an
interviewee called for a provision to be inserted, that was already within one of those documents).
We have not taken any further action in relation to those comments. We have compared all other
points made in interviews with the actual wording of the legislative framework to ensure that issues
identified are genuinely within scope, and relate to the contents of the framework, rather than to its
implementation.
Many interviewees highlighted what they saw as gaps in the legislative framework. In some cases,
the issues identified arose from technological change, or from developments in the understanding of
health and safety management, in the years since the promulgation of the CMSHA. In other
instances, interviewees put forward policy changes that they believed needed to be made. Again,
we have endeavoured to record all potential 'gaps' regardless of the basis on which they have been
identified. Having said this, where we are of the view that an issue would require substantive
industry discussion and evaluation before any change could or should be made, we have not
provided any further detailed comment. We are conscious that the assessment team has no
decision-making role in this regard.

3.3

Report structure

This Report begins by highlighting four core issues that impact the legislative framework as a whole.

6

The Report then deals, in turn, with the content of the CMSHA; the CMSHR; and the Recognised
Standards; respectively (recognising that issues in one instrument, may well have consequential
impacts on another). Within each of these parts, we have identified:
 Provisions that are unclear
 Potential gaps.
For each issue identified, we have then proposed an approach for consideration by CMSHAC. As
will be seen, in some instances the assessment team has put forward specific changes to the
wording of individual sections. In others, given the policy complexity of the issues raised; or their
technical nature; we have suggested that further discussion within relevant industry forums is
required.

4 Core Issues
4.1 Acceptable Level of Risk
The legislative framework governing safety and health in the Queensland coal industry is
underpinned by the concept of 'acceptable level of risk'.
Throughout the framework, the success or failure of safety and health measures is required to be
judged against whether or not an 'acceptable level of risk' is achieved. Obligations, such as those
applying to Site Senior Executives (SSEs) in s42 CMSHA; defences in proceedings such as those
applying in s48 CMSHA; the actions of key functionaries under the Act including inspectors, Industry
Safety and Health Representatives, and Site Safety and Health Representatives; the standard
underpinning the safety and health management system in s62 CMHSA; and many other aspects of
the legislative framework, are all based around this concept.
It is critical, then, that 'acceptable level of risk' is clearly defined.
The concept of 'acceptable level of risk' is described in s29 CMSHA. Given the significance of this
section to the entirety of the coal mining safety and health legislative framework, the section is
reproduced below in full.
29

What is an acceptable level of risk

(1)

For risk to a person from coal mining operations to be at an acceptable level the operations
must be carried out so that the level of risk from the operations is(a) within acceptable limits; and
(b) as low as reasonably achievable.
To decide whether risk is within acceptable limits and as low as reasonably achievable
regard must be had to(a) the likelihood of injury or illness to a person arising out of the risk: and
(b) the severity of the injury or illness.

(2)

7

It is important to appreciate that, at law, ensuring that an acceptable level of risk is achieved,
involves ensuring that the risk is both 'within acceptable limits'; and 'as low as reasonably
achievable'. Neither of these terms is defined in the CMSHA. The Dictionary to the CMSHA refers
those seeking greater understanding of the section back to the section itself.6 The term
'unacceptable level of risk' is defined only as being the opposite of an 'acceptable level of risk'.
Subsequent sections, including s30, which describes how an acceptable level of risk may be
achieved, do not address the fundamental lack of clarity in the definition of the term itself.
From a statutory interpretation perspective, there are multiple problems with s29, and,
correspondingly, with the use of 'acceptable level of risk' throughout the legislative framework.
In addition to the lack of clarity regarding key terms in s29, the relationship between the two,
undefined, requirements that a risk be 'within acceptable limits'; and 'as low as reasonably
achievable', is unclear. Depending on the meaning allocated to both terms, it is difficult to envisage
a situation, for example, where a risk would be 'as low as reasonably achievable'; but would not be
'within acceptable limits'. Section 29 is meant to articulate the safety and health standard that
industry must achieve. It does not adequately do so. It is worth noting that even s29(2), which
references such commonly utilised terms as 'likelihood' and 'severity' could be clearer. 'Likelihood'
for example is defined in Recognised Standard 02 – Control of Risk Management Practices, as 'a
qualitative description of probability and frequencies'.7 'Probability' is then defined as the 'likelihood
of a specific outcome.' The reasoning is circular. In our view, the lack of clarity associated with the
term 'acceptable level of risk' is inconsistent with fundamental legislative principles.
Not surprisingly, if our sample is in any way representative, there seems to be considerable industry
variation in the approach taken to 'acceptable level of risk'.
Some interviewees indicated that, in effect, they interpreted this term to be equivalent to 'so far as is
reasonably practicable' - the standard provided for in workplace health and safety legislation in
multiple jurisdictions. However, as we will show later, 'so far as is reasonably practicable' has a well
articulated, and particular, meaning. Others advised that they tended to ignore s29(1)(a) and
instead focus solely on their own internal interpretation of 'as low as reasonably achievable'.
Several interviewees described substantial internal, and external, disagreements over what
'acceptable level of risk' meant. Several interviewees also queried whether s29 needed to be
updated in the light of changes to industry understanding of safety and health risk management over
the past two decades. Specifically, interviewees queried whether there should be a stronger
emphasis on elimination of risk, and implementation of controls. While there will always be
differences of view based on personal experience, levels of understanding, and individual
perspective; the considerable, self-reported, degree of variability in understanding of 'acceptable
level of risk' is, in our view, reflective of the problematic use of this terminology in the legislative
framework. It must be emphasised that in making these comments we are not expressing any
negative view about the nature and effectiveness of safety and health risk management in the
industry.

6
7

Schedule 3, CMSHA.
Section F, Recognised Standard 02 - Control of Risk Management Practices.
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Where legislation is unclear, Courts will, to the extent that this is possible, seek to interpret the
meaning of the provisions in question. Relevantly, though there are a number of cases which shed
light on particular provisions in the CMSHA, or CMSHR, (and these will be dealt with during
discussion of those sections), to date the High Court of Australia has not considered the meaning of,
and application of, the concept of an 'acceptable level of risk'. Additionally, although reference to
'acceptable level of risk' has been made in judgments of the Industrial Court of Queensland, the
Supreme Court of Queensland and the Federal Court of Australia, no detailed analysis of the
concept has yet been undertaken by these Courts.8 Were the High Court of Australia to be asked to
consider the current approach to coal mining safety and health in Queensland based on 'acceptable
level of risk', there is, in our view, the real possibility that the approach could be the subject of
significant criticism.9
Given the importance of clear requirements, both to allow individuals to understand their obligations;
and to provide greater certainty as to when those obligations are, or are not, being met; we are of
the view that amendments to the CMSHA, (and consequential amendments across the framework),
are required. Interestingly, most of our interviewees, across all categories, also believed that
amendments to, or replacement of, s29 was desirable. The minority that did not, indicated that they
had reached an accommodation with the existing definition of 'acceptable level of risk' which they
were comfortable with, or expressed concern that any attempt to clarify the terminology might run
the risk of creating additional issues, or felt that the existing wording, while imperfect, at least
encouraged people to consider what was 'achievable'. While appreciating those perspectives, we
do not see them as a sufficient basis on which to leave a clearly ambiguous, crucially important,
component of the framework in place, unaltered. We also believe that the concerns expressed can
be overcome. If we are committed to adopting and utilising a legislative approach that fosters
ongoing improvement to safety and health outcomes in the coal mining industry then, we believe,
change should be made.
4.1.1 Recommendation
Within the bounds of our scope, the assessment team considers that there are two broad options
available to address the issues raised by the lack of clarity regarding the term 'acceptable level of
risk'.
Option A
The first option would be to replace provisions relating to 'acceptable level of risk' with the
'reasonably practicable' concept from the Work Health and Safety Act 2011 (Qld) (WHSA). Part 2 of
the WHSA sets out duties applying to all persons under the Act.

8

See for example Dalliston v Taylor [2015] ICQ 017; Edwards v North Goonyella Coal Mines Pty Ltd [2005] QSC.

9

242; Grant v BHP Coal Pty Ltd [2017] FCA 1374; MacPherson v Rio Tinto Coal Australia Pty Ltd [2005] QSC 120.
See for example, Monis v The Queen [2013] HCA 4; Queensland v Congo [2015] HCA 17; Rowe v Electoral
Commissioner [2010] HCA 46; Stanford v Stanford [2012] HCA 52.
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Section 17 of the WHSA is reproduced below:
Part 2 Health and safety duties
17

Management of risks
A duty imposed on a person to ensure health and safety requires the person—
(a)
to eliminate risks to health and safety, so far as is reasonably practicable; and
(b)
if it is not reasonably practicable to eliminate risks to health and safety, to
minimise those risks so far as is reasonably practicable.

The WHSA then continues as follows:
Subdivision 2
18

What is reasonably practicable

What is reasonably practicable in ensuring health and safety
In this Act, reasonably practicable, in relation to a duty to ensure health and safety, means
that which is, or was at a particular time, reasonably able to be done in relation to ensuring
health and safety, taking into account and weighing up all relevant matters including—
(a)
the likelihood of the hazard or the risk concerned occurring; and
(b)
the degree of harm that might result from the hazard or the risk; and
(c)
what the person concerned knows, or ought reasonably to know, about—
(i)
the hazard or the risk; and
(ii)
ways of eliminating or minimising the risk; and
(d)
the availability and suitability of ways to eliminate or minimise the risk; and
(e)
after assessing the extent of the risk and the available ways of eliminating or
minimising the risk, the cost associated with available ways of eliminating or
minimising the risk, including whether the cost is grossly disproportionate to
the risk.

In its entirety, Part 2 of the WHSA sets out clear principles to follow in determining whether a duty
and subsequent obligation arise; and provides clear guidance as to the standard of care required.
The wording of Part 2 mirrors the existing principles underpinning common law duty of care and
breach of duty of care. Sections 17 and 18 of the WHSA also reflect the current position in the Civil
Liability Act 2003 (Qld) which is a statutory modification of the common law principles relating to
standard of care.10 Importantly, these concepts are well considered, and readily applied by Courts.
The legislative frameworks applying to mining safety and health in other jurisdictions, while different
in structure to the Queensland arrangements, also rely on the 'reasonably practicable' concept, and
reflect the common law duty of care, and breach of duty of care, requirements. The concept of
'reasonably practicable' is also utilised in the Electrical Safety Act 2002 (Qld). It is worth noting that
the Report on the Accident Moura No 2 Underground Mine recommended that any new coal mining
legislation should adopt the concept of 'duty of care'.11 Notwithstanding that the Explanatory Notes
to the Coal Mining Safety and Health Bill (Qld) state that the Act adopts common law principles, in
10

11

Section 9, Civil Liability Act 2003 (Qld).
Report on an Accident at Moura No 2 Underground Mine on Sunday, 7 August 1994, p. 74.
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our view the CMSHA does not adequately reflect those principles.12
Adoption of the concept of 'reasonably practicable' would strengthen the 'effectiveness' of the Coal
Mining Safety and Health Act 1999 (Qld) by providing much needed clarity, and far greater certainty
in relation to the operation and enforcement of the existing Act.
Adoption of 'reasonably practicable' would require legislative amendment of the Coal Mining Safety
and Health Act 1999 (Qld) and corresponding changes to the Coal Mining Safety and Health
Regulation 2017 (Qld). Were our view to be endorsed, it would be logical to consider whether
similar changes needed to be made to the Mining and Quarrying Safety and Health Act 1999 (Qld),
and the Mining and Quarrying Safety and Health Regulation 2017 (Qld).
Option A is our preferred approach.
Option B
An alternate approach would be to retain the concept of 'acceptable level of risk', but to seek to
clarify its meaning. A starting point would be to remove the, confusing, reference, at s29(1)(a) to
'within acceptable limits'. The revised section 29(1) could read as follows:
Section 29

What is an acceptable level of risk
(1)

For risk to a person from coal mining operations to be at an acceptable level,
the operations must be carried out so that the level of risk from the operations
is as low as reasonably achievable.

There would also then need to be greater delineation of the term 'as low as reasonably achievable'.
This approach is, in our view, a poor alternative to Option A. It does not provide the level of clarity
and certainty that would be accessible under Option B. 'As low as reasonably achievable' is not an
existing common law concept. Defining it further is likely to be very challenging. The only other use
of the term in (non-mining specific) Australian legislation is in the Radiation Safety Act 1999 (Qld),
where, once again, the term is not defined. Additionally, we are highly doubtful that the concerns
addressed by many interviewees would be addressed by this approach.
Option B is not recommended.

4.2 Definition and structure of Safety and Health Management System
requirements
In an early judgment in which the CMSHA was considered, the Supreme Court of Queensland noted
that 'the safety and health management system is of central importance in both the operation and
interpretation of the Act'.13 That being the case, both the clarity of individual sections referring to the
safety and health management system (SHMS); and the degree to which those sections are
12
13

Explanatory Notes to the Coal Mining Safety and Health Bill (Qld) 1999, p. 1.
CFMEU v Oaky Creek Coal [2003] QSC 33 at [8].
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integrated, is critical to any assessment of the intrinsic adequacy of the legislative framework.
Section 62 of the CMHSA describes the nature and contents of a SHMS for the purposes of the Act.
Of particular interest is s62(2) which states as follows:
62

Safety and health management system
(2)
The safety and health management system must be a single, auditable documented
system that(a) forms part of an overall management system; and
(b) includes organisational structure, planning activities, responsibilities, practices,
procedures and resources for developing, implementing, maintaining and reviewing a
safety and health policy.

While some of our interviewees felt strongly that s62 was a reasonable reflection of requirements in
Australian and International Standards, and were content with this provision in its current form;
many interviewees, across the spectrum of those consulted, felt that s62(2)(b) in particular was
insufficiently clear. 14
Concerns were expressed that this provision could be read both very broadly, and relatively
narrowly; and that disputes were arising over which documents did, and did not, fall within the scope
of an SHMS. Queries were raised about whether, for example, training records or maintenance
management system records could reasonably be described as forming part of the SHMS. Several
interviewees indicated that they relied on a letter that had they had been advised had been provided
by a former Chief Inspector in 2015 (not sighted by the assessment team), which sought to address
confusion over the scope of SHMSs. Other interviewees were unaware of this letter. As was noted
in interviews, confusion over the boundaries of the SHMS concept can have practical implications
given the various powers and obligations across the legislative framework that are tied to the term
'safety and health management system'.
There were other issues raised in relation to s62. Section 62(5) provides more specific
requirements as to the content of a SHMS (without dealing with the question of scope outlined
above). As advised to the assessment team, s62(5) is based around an earlier version of the
relevant Australian Standard. It does not reflect current guidance. Interviewees also queried what
constituted a 'significant change to the coal mining operations of the coal mine' that would trigger an
'immediate review of the safety and health management system'.15
In addition to provisions in the CMSHA, the CMSHR contains multiple references to particular
requirements that must be included in the SHMSs of underground and surface mines. These
requirements are spread across the Regulation. Interviewees expressed concern that it was
necessary to 'search' through the CMSHR to find all of the requirements that might apply to a
particular type of mining operation. Examples were given of underground mine managers being
initially unaware that some 'surface' SHMS requirements also applied to their operations.

14

15

For example, AS/NZS 4801:2001 Occupational health and safety management systems—Specification with
guidance for use.
As per s62 (5) (g) CMHSA.
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The dispersed nature of the SHMS provisions is not a trivial issue. As indicated previously, effective
legislation is clearly drafted to allow those it applies to see what their obligations are, and to ensure
that compliance with statutory obligations is possible. Site Senior Executives (SSEs), for example,
who are charged with 'developing' and 'implementing' a SHMS need to be able to readily ascertain
exactly what components of that SHMS are mandated by law.
4.2.1 Recommendations
The assessment team believes there would be value in attempting to delineate, more clearly, the
scope of an SHMS under the CMSHA. Given the policy, rather than legal, issues involved, we
suggest that this be a matter for further discussion by CMSHAC.
We also recommend that SHMS obligations be consolidated, for easier consideration by obligation
holders. This could be achieved by either a restructure of, in particular, the CMSHR; or by the
addition of Schedules for underground and surface operations. Our strong preference is for a
restructure and consolidation of SHMS obligations within the CMSHR itself.

4.3 Principal Hazard Management
At present, at s20, the CMSHA defines, a 'principal hazard at a coal mine' as a 'hazard…with the
potential to cause multiple fatalities'. Section 62, CMSHA provides that a SHMS must include
principal hazard management plans (PHMPs), that identify and respond to the 'risk associated with
principal hazards'. Section 64, CMSHA sets out circumstances under which the SSE 'must review
the PHMPs'. Section 149 of the CMSHR provides that 'an underground mine must have PHMPs for
at least the following –
(a) Emergency response;
(b) Gas management;
(c) Methane drainage
(d) Mine ventilation
(e) Spontaneous combustion
(f) Strata control.
There is no companion requirement regarding PHMPs and surface mines.
Interviewees from across the spectrum raised concerns in regard to the existing approach to
principal hazard management in the legislative framework. Doubts were raised as to whether the
'potential to cause multiple fatalities' referred to in s20 CMSHA should be read as relating only to
multiple fatalities at the same time; or as relating to many fatalities over time. Interviewees queried
the uneven treatment of underground and surface mines, noting that it was quite possible for a
simultaneous multiple fatality to occur in a surface operation. A number of interviewees argued that
the listing in s149 CMSHR was actually a mix of both hazards (eg spontaneous combustion); and
controls (eg gas management). Some interviewees suggested that the approach taken in the Work
Health and Safety (Mines and Petroleum Sites) Regulation 2014 (NSW), whereby there are
separate requirements for PHMPS, and Principal Control Plans, should be adopted.16 Others
16

Work Health and Safety (Mines and Petroleum Sites) Regulation 2014 (NSW), ss 23-26.
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suggested that, at minimum, the current underground 'bias' should be addressed by incorporation of
a listing of mandatory surface mine PHMPs into the CMSHR. Overall, there was support, from
multiple quarters, for a reassessment of how principal hazards, and principal hazard management
are dealt with in the legislative framework.
There were also specific issues raised in relation to the clarity of s64 CMSHA. For ease of
reference the text of s64 is reproduced below:
64 Review of principal hazard management plans and standard operating procedures
(1) This section applies if(a) A safety and health management system has been developed for a new coal mine; or
(b) It is proposed to change a safety and health management system at an existing coal
mine.
(2) The site senior executive must review the principal hazard management plans and standard
operating procedures in consultation with coal mine workers affected by the plans and
operating procedures.
(3) The review under subsection (2) must take place(a) For a new coal mine – as soon as practicable after the start of coal mining operations; or
(b) For a change at an existing coal mine – before the change happens.
Interviewees from varying backgrounds noted that the nature of the consultation required under
s64(2) could be contentious. There was support from different groups for clarification in this regard.
Interviewees also queried why, as per s64(3)(a), a review of PHMPs would take place after coal
mining commenced, given that the PHMPs would presumably only recently have been developed.
It should be noted that s64 has previously been described by the Supreme Court of Queensland as
a 'difficult section'.17 In CFMEU v Oaky Creek Coal [2003] QSC 33, the Court raised a number of
issues that 'might usefully be addressed by Parliamentary Counsel if the section is reviewed'.18
These issues include those raised by our interviewees.
4.3.1 Recommendations
The assessment team believes that the concerns about lack of clarity, and balance, in relation to
principal hazard management in the legislative framework are well founded. This is of particular
concern given the whole of industry desire to eliminate fatalities. Rather than suggesting rewording
of individual sections, we believe it would be appropriate for CMSHAC to give further consideration
to updating the principal hazard management requirements overall. We note that the separate
requirements in the NSW Regulation regarding PHMP and PCPs seem well constructed and logical.
We suggest that CMSHAC may wish to evaluate the applicability of this approach to the
Queensland coal industry.

4.4 Balance Between Framework Components
The assessment team were specifically asked to consider the current balance between the CMSHA,
the CMSHR, and the Recognised Standards.
17
18
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We have approached this aspect of our scope mindful of the following principles:
1. In considering the difference between an Act of Parliament and a Regulation made under the
authority of that Act, a distinction is commonly made between 'legislative activity' and
'executive activity'. Whereas 'legislative activity' involves the creation of new rules of general
application, 'executive activity' involves the application of those general rules to particular
circumstances. An Act of Parliament should, therefore, determine the content of the law, and
a Regulation made under that Act of Parliament should apply the law to particular
circumstances.19
2. Mandated requirements should not be placed in instruments, such as Recognised
Standards, and Guidance Notes, which are designed to be optional, and have uncertain
status at law.20
In our view the current CMHSA is overly detailed. It contains numerous sections that could at best
be described as 'operational' in nature. A good example is the entirety of Part 13, Mines Rescue.
While s219, which sets out the main purposes of the Part, and stipulates, amongst other things, that
'each coal mine operator of an underground mine' must 'provide a mines rescue capability for the
mine', can be seen as outlining core requirements; many other sections in this Part 13 would be
more appropriately situated in the CMSHR. All of Division 3, Part 13, dealing with accredited
corporations, falls within this category.
Similarly, while the functions and powers of Site Safety and Health Representatives (SSHRs) are
appropriately situated in the CMSHA, (particularly given that those individuals are specifically
provided for in s7 which sets out how the objects of the Act are to be achieved); the considerable
detail surrounding the election and removal of SSHRs could be dealt with elsewhere. (Further
discussion of the SSHR election provisions can be found below).
While it is difficult to be definitive about the impact of the inclusion of a considerable amount of
operational detail in the CMSHA; it seems reasonable to conclude that the current approach
heightens the possibility that industry participants may find it difficult to navigate, digest, and
comprehend requirements under the Act.
Of greater concern is the present approach to Recognised Standards (RS). At time of writing there
were 19 RS applying to the Queensland coal industry, with others under development. The broad
purpose of RS is set out in s71 of the CMSHA as follows:
71

Purpose of recognised standards
A standard may be made for safety and health (a recognised standard) stating ways to

19

20

See for example; Russell Hinchy, The Australian Legal System: History, Institutions and Method (Thomson
Reuters, 2nd edition, 2015) pp. 393-395; Russell Hinchy Context and Method in Australian Law (Thomson
Reuters, 2019) pp. 256-258; RC Capital Radio Ltd v Australian Broadcasting Authority [2001] 113 FCR 185, [40] [47].
Comcare v Banerji [2019] HCA 23; Norbis v Norbis (1986) 161 CLR 513.
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achieve an acceptable level of risk to persons arising out of coal mining operations.
The relationship between obligations under the CMSHA and RS is set out in s37 of the Act:
37

How obligation can be discharged if regulation or recognised standard made
(3)…'if a recognised standard states a way or ways of achieving an acceptable level of risk,
a person discharges the person's safety and health obligation in relation to the risk only by(a) adopting and following a stated way; or
(b) adopting and following another way that achieves a level of risk that is equal to or
better than the acceptable level.

As s37(3)(b) makes clear, obligation holders have the option of choosing not to follow a RS provided
that they can meet the other requirements of this sub-section. It should be noted that the lack of
clarity as to what methodology could or should be used to demonstrate, and determine, that
'another way' 'achieves a level of risk that is equal to or better than the acceptable level', has been
raised as a concern by interviewees from all backgrounds.
During the course of our interviews, we received considerable feedback that the RS, or at least
some of them, were being treated as 'de-facto' regulation. Where it is intended that a requirement is
mandatory it should be stipulated in either the CMSHA or the CMSHR. Where a 'way' is
documented in a RS it should be clear to all, including those with accountabilities for enforcing
aspects of the legislative framework, that 'another way' may be equally valid. We note that
CMSHAC has recently endorsed an approach to be utilised to determine what matters might be
covered in the future by RS. Our understanding is, however, that this approach will not be applied
to consideration of the appropriateness of the existing Standards. We will deal with the contents of
the RS later in this Report.
4.4.1 Recommendation
Given our view that the CMSHA is presently too detailed, and concerns expressed about the current
approach to RS, we believe that CMSHAC could usefully consider a recalibration across the
legislative framework in accordance with the principles we have previously outlined. Such a
process would best be conducted under CMSHAC auspices; and utilising legal expertise to ensure
that unintended consequences are not introduced.

5 CMSHA
In addition to the points made in regard to the legislative framework as a whole, there are a number
of matters specific to the content of the CMSHA, (though with implications elsewhere), which need
to be addressed. For ease of reference, these matters have been separated into issues related to
the clarity of the existing Act; and gaps in the legislation.
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5.1 Clarity
Issues regarding the clarity of the CMSHA are discussed in the order in which the relevant
provisions appear in the Act.
5.1.1 Section 5A, Relationship with Rail Safety National Law (Queensland)
This provision purports to clarify the circumstances in which the CMSHA and the Rail Safety
National Law apply. It reads, in part, as follows:
5A Relationship with Rail Safety National Law (Queensland)
(1) This section applies if(a) this Act, in the absence of this section, would apply to a mining railway; and
(b) the Rail Safety National Law (Queensland) also applies to the mining railway.
(2) This Act does not apply to the mining railway to the extent that the Rail Safety National Law
(Queensland) applies.
As interviewees indicated to us, there may very well be occasions when an SSE and other
obligation holders need to quickly identify which Act is relevant to particular circumstances. In our
view it would be impossible for obligation holders to do so simply by reading s5A. The provision
should not, as one interviewee noted, only be capable of being read by lawyers.
5.1.1.1 Recommendation
Section 5A should be redrafted to state, in plain English, when the respective Acts apply.
5.1.2 Section 9, Meaning of coal mine
Some interviewees have suggested that the meaning of 'coal mine' in s9 CMSHA needs to be
amended. Specifically, those interviewees argue that s9(1)(b) is insufficiently clear. Section 9(1)
reads, in part, as follows:
9

Meaning of coal mine
(1) A coal mine is any of the following places(a)
a place where on-site activities are carried on, continuously or from time to time,
within the boundaries of the land the subject of a mining tenure;
(b)
a place where on-site activities are carried on, continuously or from time to time, on
land adjoining, adjacent to, or contiguous with, the boundaries of land the subject of a
mining tenure and within which is a place mentioned in paragraph (a);

Interviewees have suggested that the terms 'adjoining', 'adjacent to' and 'contiguous with' are
unnecessarily ambiguous and need to be defined. It is worth noting that when examining this
provision, the Supreme Court of Queensland has previously utilised Macquarie Dictionary definitions
of these terms.21 This approach is in accord with that preferred by the High Court of Australia when
interpreting terms in common usage. We do however note, in passing, that the inclusion of
21
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'contiguous with' may be unnecessary. The words 'adjoining' and 'adjacent to' would seem
adequate for the purposes of this section.
If the approach taken by the Supreme Court of Queensland is not preferred, then it would seem one
way to give greater precision to s9(1)(b) would be to introduce some form of measured distance for
each term. For example, in Smyth v State of Qld & Ors, Justice Wilson observed that an accident
site one kilometre from the land the subject of one mining lease was not 'adjacent to or contiguous
with' that lease.22 Discussion could be had as to how close a place needed to be to fit within this
terminology. The assessment team is not in a position to provide advice on the appropriate
distances. We do note, however, that introduction of measures of distance will always have the
potential consequence that some situations will fall just outside of the distances specified.
5.1.2.1 Recommendations
In our view, a decision on whether or not to attach precise measurement to s9(1)(b) is a matter for
CMSHAC to consider. We do not see this as an instance where the language of the existing
provision is fundamentally flawed.
We do, however, suggest that the words 'contiguous with' be removed from s9(1)(b) to aid clarity.
5.1.3 Section 10, Meaning of on-site activities
Section 10 CMSHA lists activities that are deemed to be 'on-site activities'; and specific exceptions
to this term. Interviewees from varying backgrounds expressed concern that there was ambiguity
as to whether the construction and installation of telecommunications, and electricity services, by
external providers such as Telstra, NBN and Energex, fell within the meaning of 'on-site activities'.
The assessment team shares this view.
The scope of what may fall within the category of 'on-site activities' is potentially broad. Relevantly,
s10(1) provides, in part:
10

Meaning of on-site activities
(1) On-site activities are activities carried on principally for, or in connection with, exploring
for or winning coal and include the following(a) constructing(i)
things required or permitted to be constructed under an exploration permit,
mineral development licence or mining lease'…

Conceivably, the construction and installation of telecommunications and electricity services by
external providers could fall within the above definition.
Some interviewees also sought an amendment to specify that pastoral activities on rehabilitated
land were not caught by the term 'on-site activities'. The present wording of s10 clearly indicates
that while rehabilitation activities are on-site activities; pastoral activities are not. We are not aware
22
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of the reasons why pastoral activities on rehabilitated land might be deemed on-site activities. We
are not persuaded that any change to the wording of the provision is required to deal with the issues
raised.
5.1.3.1 Recommendation
The assessment team recommends that an amendment be made to s10(2) to introduce explicit
exemptions from the term 'on-site activities' to cover the construction and installation of
telecommunications and electricity services by external providers. Care will need to be taken to
ensure that telecommunications and electricity facilities authorised, funded, constructed and
installed within the mining tenure, by the tenure holder remain within the definition of 'on-site
activities'.
5.1.4 Section 12, Meaning of competence
Section 12 CMHSA provides as follows:
12

Meaning of competence
Competence for a task at a coal mine is the demonstrated skill and knowledge required to
carry out the task to a standard necessary for the safety and health of persons.

During our interviews, some interviewees expressed concern that s12 was being interpreted in such
a way that 'competence' was being equated with 'certificates of competency'. Once again, the
assessment team is not in a position to comment on the implementation of the CMSHA. We would
point out, however, that if such an interpretation is being applied, it goes beyond the plain words of
the section. Requirements for certificates of competency are dealt with separately.
5.1.5 Section 14, Meaning of standard operating procedure
Interviewees from varying backgrounds expressed concern that the scope of s14 as currently
drafted is unclear. For ease of reference, s14 is reproduced below:
14

Meaning of standard operating procedure
A standard operating procedure at a coal mine is a documented way of working, or an
arrangement of facilities, at the coal mine to achieve an acceptable level of risk, developed
after consultation with coal mine workers.

It was noted that there continued to be disputes, for example, about whether written work methods
provided by suppliers for using particular equipment could fall within the s14 definition of an SOP.
The assessment team notes that for a document to be an SOP under this section it needs to be
have been 'developed after consultation with coal mine workers'. On a careful reading of the
provision, this would seem to exclude the example provided above. Nevertheless, we appreciate
that the reference to a 'documented way of working' is broad. Notably, while the term 'standard
operating procedure' is listed in the Dictionary to the CMSHA, there is no actual definition
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provided.23 The reader is referred back to s14. While the multiple references to SOPs in the
CMSHR provide some clarity in regard to specific procedures, the general question of what does,
and does not, fall within the scope of s14 remains.
5.1.5.1 Recommendation
The assessment team believes that s14 should be amended to provide for clarity as to what falls
within the scope of an SOP.
5.1.6 Section 25, Meaning of site senior executive
Site Senior Executives have very significant obligations under the CMSHA and CMSHR. It is
important, therefore, that the legislative framework clearly stipulates who is, and isn’t an SSE.
A number of interviewees expressed concern that the existing definition is insufficiently clear. For
ease of reference, s25 currently reads, in part, as follows:
25

Meaning of site senior executive
(1) The site senior executive for a coal mine is the most senior officer employed or otherwise
engaged by the coal mine operator for the coal mine who(a) is located at or near the mine; and
(b) has responsibility for the mine.

While the assessment team is aware that this definition has been the subject of ongoing debate
within the industry, and that this debate has its roots in policy differences as to who should be able
to fill an SSE role, a particular issue has been raised in relation to SSEs employed by contractor
firms. Given that s25(1) refers to SSEs being 'employed or otherwise engaged by the coal mine
operator', doubt has been raised as to the status of contractor SSEs whose companies, rather than
the SSE him or herself, have been engaged by coal mine operators.
5.1.6.1 Recommendation
In the interests of removing confusion, the assessment team recommends that s25(1) be amended
to specifically deal with the appointment of contractor SSEs.
5.1.7 Section 26, Meaning of supervisor
A number of concerns were raised by interviewees in relation to s26. The provision currently reads
as follows:
26

Meaning of supervisor
A supervisor at a coal mine is a coal mine worker who is authorised by the site senior
executive to give directions to other coal mine workers in accordance with the safety and
health management system.

23
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Interviewees commonly observed that the definition was too general, and too open to capturing any
individual providing direction to a coal mine worker. It is worth noting that the current wording of s26
is an amendment to the original wording of the section which was arguably broader still. An
additional issue raised is the use of the word 'authorised'. The suggestion made is that the word
'appointed' would more clearly reflect the intention of the amendment to restrict the term 'supervisor'
to those specifically appointed by the SSE to be supervisors.24
The issues of supervisor competencies, and supervisor obligations, are dealt with elsewhere.
5.1.7.1 Recommendation
The assessment team believes that the wording of the section as drafted makes it plain that a
supervisor can only be a person 'authorised by the SSE to give directions…in accordance with the
SHMS'. However, to remove any doubt, we recommend replacement of the word ‘authorise’ with
word ‘appointed’.
5.1.8 Section 38, How obligations can be discharged if no regulation or recognised
standard made
At present s38(3) reads as follows:
38

How obligations can be discharged…
(3)
…'the person discharges the person's safety and health obligation in relation to risk
only if the person takes reasonable precautions, and exercises proper diligence, to ensure
the obligation is discharged.'

During interviews the meaning of the term 'proper diligence' was queried, and a suggestion made
that this should be altered to the more generally understood 'due diligence'. It is worth noting that
'due diligence' is the term utilised in s47A of the CMSHA which deals with the obligation of officers
of corporations.
5.1.8.1 Recommendation
The assessment team recommends the replacement of reference to 'proper diligence', with 'due
diligence'. We also support inclusion of a definition of the term 'due diligence' in the Dictionary to
the CMSHA.
5.1.9 Section 39, Obligations of persons generally
In Grant v BHP Coal [2017] FCAFC 42, the Full Court of the Federal Court of Australia determined
that a coal mine worker may be directed to attend a medical examination when that course of action
is reasonable and necessary to ensure that no one is exposed to an unacceptable risk of injury.25 In
so ruling, the Court referenced s39 CMSHA.

24
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Section 39 of the Act reads, in part, as follows:
39

Obligations of persons generally
(1)

A coal mine worker or other person at a coal mine or a person who may affect the
safety and health of others at a coal mine or as a result of coal mining operations has
the following obligations—
(a)
(b)

(c)

(2)

to comply with this Act and procedures applying to the worker or person that
are part of a safety and health management system for the mine;
if the coal mine worker or other person has information that other persons
need to know to fulfil their obligations or duties under this Act, or to protect
themselves from the risk of injury or illness, to give the information to the
other persons;
to take any other reasonable and necessary course of action to ensure
anyone is not exposed to an unacceptable level of risk.

A coal mine worker or other person at a coal mine has the following additional
obligations…
(d)
to comply with instructions given for safety and health of persons by the coal
mine operator or site senior executive for the mine or a supervisor at the
mine.

The decision in Grant v BHP Coal [2017] FCAFC 42 is authoritative as it stands. It would be
appropriate now to consider whether, and how, section 39 should be amended to reflect the
judgment.
During interviews, a further issue was raised in relation to s39(2)(f). As per that sub-section a coal
mine worker or other person at a coal mine has the obligation:
(f)
not to do anything wilfully or recklessly that might adversely affect the safety and
health of someone else at the mine.
Concerns were raised that the scope of what was 'wilful or reckless' was unclear. Given the
potential linkage of this terminology to penalties that might be applied, we share the view that there
would be value in defining 'wilful and reckless' in the context of the CMSHA.
Relevantly, the WHSA describes 'reckless conduct' as a 'Category 1' offence. The Explanatory
Notes to the Workplace Health and Safety Bill 2011 (Qld), indicate that Category 1 offences involve
reckless conduct (i.e. relates to a pattern of conduct/behaviour overtime which could include an
omission) that exposes an individual to a risk of death or serious injury or serious illness without
reasonable excuse. The WHSA itself provides as follows:
31

Reckless conduct—category 1
(1)

A person commits a category 1 offence if—
(a)
the person has a health and safety duty; and
(b)
the person, without reasonable excuse, engages in conduct that exposes an
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(c)

individual to whom that duty is owed to a risk of death or serious injury or
illness; and
the person is reckless as to the risk to an individual of death or serious injury
or illness.

There may be value in drawing from the WHSA approach, to clarify the scope of s39(2)(f).
5.1.9.1 Recommendations
The assessment team recommends that s39 CMSHA be amended to either reflect the judgment in
Grant v BHP Coal [2017] FCAFC 42 or, if this is not the preferred approach, to explicitly exclude the
usage of s39 for the purposes of requiring a coal mine worker to attend a medical examination. We
recognise that this is a contested area. Determining the appropriate policy response is beyond the
scope of this assessment.
The assessment team further recommends that s39(2)(f) be amended to read as follows:
39

Obligations of persons generally
(2)
(f)

A coal mine worker or other person at a coal mine has the following additional
obligations…
not to engage, without reasonable excuse, in wilful or reckless conduct that
might adversely affect the safety and health of someone else at the mine.
Examples:
1. Conduct is “wilful” where there is an intention to engage in conduct that might
adversely affect the safety and health of someone else at the mine.
2. Conduct is “reckless” where there is reckless indifference as to the risk that the
conduct might adversely affect the safety and health of someone else at the
mine.

5.1.10 Section 41, Obligations of coal mine operators; and Section 42, Obligations of site
senior executive for coal mine
Sections 41 and 42 CMSHA set out the obligations of coal mine operators (CMOs), and SSEs
respectively. During our consultation process concerns were expressed that the Act does not place
any positive requirement on CMOs, and other company representatives 'offsite or offshore', to avoid
directing SSEs to act in ways contrary to SSE obligations under the CMSHA. We were given
examples of instances where SSEs felt they had been asked to take action inconsistent with their
accountabilities under the Act by the CMO or their corporate representatives.
While s41 sets out a series of obligations that must be met by CMOs, it is the case that there is no
specific obligation placed on a CMO to ensure that no direction may be given to an SSE, (or
presumably, to any other obligation holder) that is inconsistent with the provisions of the CMSHA.
Section 39, which deals with 'obligations of persons generally' may be helpful in dealing with the
concern raised, but certainly does not address it directly. Nor are there any specific obligations of
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the sort proposed apportioned to officers of corporations under s47A.
Some interviewees also indicated that they felt there was an imbalance between the obligations
under s41, and those under s42, with interviewees querying whether some SSE obligations should
more appropriately be apportioned to CMOs. It was observed that the legislation seemed 'set up
around the idea of single point accountability' to the SSE. This was seen to be at odds with the
reality that significant decisions with the potential to impact on safety and health, such as, for
example, a decision to appoint a particular contractor, for a particular aspect of a mining operation,
could be made offsite.
Concerns were also expressed regarding the references in ss 41 and 42, to the SSE 'developing
and implementing' the mine SHMS. It was noted that, in practice, the SSE was highly unlikely to
ever personally develop the SHMS. Interviewees suggested that s41(1)(e)(i), and s42(c) be
amended to refer to the SSE needing to 'ensure' the development and implementation of the SHMS.
5.1.10.1 Recommendations
The assessment team believes that there would be value in amending s41 to explicitly provide that
a CMO has the obligation to 'avoid giving any direction to a site senior executive, that is inconsistent
with the site senior executive's own obligations under the Act'. The CMO could also be required to
'ensure that no direction is given to a site senior executive by other representatives of the holder or
CMO that is inconsistent with the site senior executive's' obligations.
We also support the proposed amendments to ss41 and 42 regarding the SSE's obligations in
relation to the SHMS.
With respect to the 'balance' between CMO, and SSE obligations, the assessment team
recommends that this be the subject of further discussion within CMSHAC.
5.1.11 Section 44, Obligations of designers, manufacturers, importers and suppliers of plant
etc. for use at coal mines, and Schedule 3, Dictionary
Interviewees raised several concerns with this section. The use of the term 'etc' in the title was
queried, given the difficulty in ascertaining exactly what 'etc' is likely to refer to. The assessment
team agrees that this is unhelpful.
Some interviewees suggested that the definition of term 'plant', which is provided in the Dictionary to
the Act, should be amended to include 'part of a plant'. The relevant component of the definition
currently reads as follows:
Plant includes(c) a component of a plant and a fitting connection, accessory or adjunct to plant.
The assessment team is not convinced that any amendment is necessary to cover the issue raised.
It was also proposed that the terms 'design' and 'manufacture' should be defined in the Act. We
share the view that this may be helpful given the range of scenarios that could potentially fit within

24

those categories and the need for clarity as to who, exactly, holds obligations under the CMSHA.
Perhaps most substantially, interviewees proposed that the obligations under this section be
extended to require that obligation holders 'give or provide appropriate information (as defined in
s44(5)) to each person who will use the plant'; and 'provide the results of tests, analysis,
examinations and assessments to those who will use the plant'. Given the very real safety and
health impacts that may arise at coal mines as a result of the activities of the obligation holders
under this section, we would support this change. It is, however, a matter of policy for consideration
by CMSHAC.
5.1.11.1 Recommendations
The term 'etc' should be removed from the title of this section. We also support the inclusion of
definitions for 'design' and 'manufacture'. The extension of obligations proposed should be
discussed by CMSHAC.
5.1.12 Section 47, Obligations of service providers
Multiple questions and concerns were raised by interviewees in relation to this section.
Interviewees from varying backgrounds were unclear as to the groups that might fall within the
category of 'service provider'. There were queries as to whether other divisions of the company that
was the holder, and/or CMO, would be classified as 'service providers'. As is the case with a
number of other provisions in the CMSHA, the Dictionary for the Act is of no assistance in defining
the term 'service provider'.26 The reader is once again referred back to the section itself - which
does not contain a definition. The lack of clarity as to who s47 is meant to capture is concerning;
and is certainly at odds with fundamental legislative principles.
In addition, there would appear to be an error in drafting which could have the result of inadvertently
restricting the scope of s47. The provision begins as follows:
47

Obligations of service providers
(1) A person who provides a service (a service provider) at a coal mine has the following
obligations [emphasis added]

This wording implies that only persons who deliver their service within the confines of the 'coal mine'
are captured by s47. However, the phrasing is at odds with s47(1)(d) which begins as follows: 'if the
service provider is present at the coal mine … '. The words 'is present' contemplate the situation
where the service provider is not present at the coal mine.
The issue is much more than a semantic one. At s47(1)(f) service providers are obliged to provide a
safety and health management plan to the SSE, and to make any changes required by the SSE
before the service is provided. Some interviewees indicated that at present offsite providers of, for
example, maintenance and testing services were being required to provide safety and health
management plans to the SSE. Others stated that this requirement was only being applied to
26

Schedule 3, CMSHA.
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service providers who were physically present at the coal mine. On the basis of our interviews
alone, there appears to be the real likelihood that the wording of s47 is enabling a differential,
unintended, variability in approach. Interviewees who commented on this section commonly
expressed a desire for the uncertainty to be rectified; and supported the idea that the provision
should be redrafted to clearly provide that offsite service providers fall within the scope of s47.
5.1.12.1 Recommendations
The assessment team recommends that s47 be amended so that s47(1) reads as follows:
'a person who provides a service to a coal mine has the following obligations…' [emphasis added]
We further recommend that the scope of who is meant to be captured by the term 'service provider'
be defined in the Act.
5.1.13 Section 54, Appointment of site senior executive
During the interview process we received feedback to the effect this section needed to be amended
to allow for the appointment of more than one SSE at a coal mine. The relevant component of this
section reads as follows:
54

Appointment of site senior executive
(1) A coal mine operator for a coal mine or for a separate part of a surface mine must not
appoint more than 1 site senior executive for the mine or for the part for which the person
is coal mine operator.

We were told that, in some circumstances, requiring a single individual to be responsible for multiple
components of the site could introduce a safety risk.
In our view the provision itself is clear. The issue raised is one of policy, and beyond our scope to
pursue further.
It was also suggested that the section needed to be amended to stipulate SSE competencies. This
matter is dealt with under the general heading of 'competencies and certification' later in this Report.
5.1.14 Section 55, Management structure for safe operations at coal mines
Section 7 of the CMSHA sets out the core means by which the objects of the Act are to be
achieved. Relevantly, s7(h) provides that one such means is through:
(h) requiring management structures so that persons may competently supervise the safe
operation of coal mines;
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This provision is elaborated on in s55, which provides, in part, as follows:
55

Management structure for safe operations at coal mines
(1) The site senior executive of coal mine must(a) develop and maintain a management structure for the coal mine in a way that allows
development and implementation of the safety and health management system; and
(b) document the management structure.
(2) The document must state…
(c) the responsibilities and competencies required for senior positions in the structure; and…
(ca) the name of the person who is responsible for establishing and implementing a system
for managing contractors and service providers at the coal mine; and
(d) the competencies required, and the responsibilities, for each supervisory position at the
mine.

The assessment team encountered widespread, multi-faceted, concern about the text and usage of
s55.
Many interviewees queried whether the documented management structure under s55 was, or
needed to be, the same as a mine site's actual management structure. Interviewees referenced
varying responses on this question from individuals with enforcement obligations under the CMSHA.
In that context, the purpose of the entire section was repeatedly questioned. Is the section meant to
ensure that key individuals with SHMS obligations are identified; or to capture every person with any
management accountability?
Interviewees also queried what was meant by the reference in s55(2)(b) to 'senior positions'; and
the reference in s55(2)(d) to 'supervisory positions'. The term 'competencies' was also queried. It
was noted that in some instances, 'competencies' had been taken as shorthand for 'certificates of
competency'.
With respect to s55(2)(ca) it was observed that there may be more than one person with the
accountability for establishing, and most particularly for implementing, a system for managing
contractors and service providers. In those circumstances it was unclear as to whether multiple
names should be included in the documented management structure.
The assessment team shares the view that s55 could be clearer. We believe that much of the
confusion described by interviewees can be ascribed to a lack of a sufficiently precise description of
the purpose the provision is endeavouring to achieve. We note that a RS on management
structures is being considered, but nevertheless believe that the provision itself requires review and
amendment. Referral back to s7(h) may be useful in this regard.
5.1.14.1 Recommendation
The assessment team recommends that CMSHAC specifically review the purpose of s55.
Amendments to the provision to clarify other areas of uncertainty should be made after the intent of
the section as a whole has been examined.
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5.1.15 Section 58, Other appointments during absences
This section requires the appointment of 'competent persons in circumstances where a person
'mentioned in the management structure for a coal mine documented under section 55' is
'temporarily absent'.
Interviewees from varying backgrounds suggested that the term 'temporarily absent' needed to be
defined. It is worth noting that the preceding section requires the appointment of an acting SSE
where the substantive SSE is 'temporarily absent from duty for more than 14 days'.
5.1.15.1 Recommendation
The assessment team support the suggestion that the term 'temporarily absent' in s58 should be
defined.
5.1.16 Section 60, Additional requirements for management of underground mines
Section 60(6) provides, in part, that:
60

Additional requirements for management of underground mines
(6)
A person must not give a direction to the underground manager about a technical
matter in relation to the underground mine unless the person giving the direction is
the holder of a first class certificate of competency for an underground mine…..
(8)
The underground mine manager must appoint a person holding a first or second
class certificate of competency or a deputy's certificate of competency to be
responsible for the control and management of underground activities when the
manager is not in attendance at the mine.
(9)
The underground mine manager must appoint a person holding a first or second
class certificate of competency or a deputy's certificate of competency to have control
of activities in 1 or more explosion risk zones.

Interviewees from across the spectrum queried the meaning of the term 'technical matter', and
sought the definition of this term in the CMSHA.
Interviewees expressed varying views about the qualifications that should be required in relation to
appointments under s60(8) and s60(9). Some sought amendments to these sections to, in the case
of s60(8,) remove the possibility of appointing a person with a deputy's certificate; and in the case of
s60(9) to remove the requirement for a first or second class certificate of competency.
5.1.16.1 Recommendation
The assessment team believes the term 'technical matter' should be defined in the CMSHA and/or
that examples should be given. We note the suggestion from one interviewee that a direction on
production targets should not be seen as a 'technical matter' (though, depending on the
circumstances, it may conceivably fall within the category, set out in s60(7), of directions that may
adversely affect safety and health); but a direction on the placement of roof bolts should be deemed
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to fit within the term. The logic of this delineation seems sound.
5.1.17 Section 68, Mine record
Section 68 CMSHA purports to prescribe the core components of the 'mine record', as well as
setting out how it may be accessed. Our interviews suggest across the board confusion about the
scope of what must be included in the mine record. There is also widespread confusion over the
purpose of the section – that is, what is the maintenance of a mine record meant to achieve? In our
view the wording of the section fosters this confusion. It should be noted that while 'mine record' is a
term listed in the Dictionary to the Act, the reader seeking clarity is, once again, referred back to the
section itself.
At present s68 provides, in part, as follows:
68

Mine record
(1) A coal mine operator for a coal mine must keep a mine record that includes(a) All reports of, and findings and recommendations resulting from inspections,
investigations and audits carried out at the mine under this Act; and
(b) All directives issued under this Act to the coal mine operator and the operator's
agents or representatives; and
(c) A record of all remedial actions taken as a result of directives issued under this Act;
and
(d) A record of and reports about all serious accidents and high potential incidents that
have happened at the mine; and
(e) All other reports or information that may be prescribed under a regulation for this
section.

While sections 68(1) (b), (c), and (d) are clearly drafted, and understood by interviewees, there is
both room for doubt, and actual doubt, about the scope of sections 68 (1) (a) and (e). Interviewees
noted that, in particular, section 68(1)(a) could encompass a very considerable range of materials.
There was general interest in amending s68(1) to be more specific about what documents fall within
the scope of the term 'mine record'.
Interestingly, some interviewees indicated that they interpreted the 'mine record' as being equivalent
to the 'record book' which had been provided for under the previous legislation, the Coal Mining Act
1925 (Qld). Perusal of that Act indicates that the old 'record book' had a particular focus on
Inspectors' reports.27 The provisions are considerably narrower than those of s68(1). There is a
2008 Guidance Note on Keeping and Using the Mine Record at Mining and Quarrying Operations in
Queensland.28 Despite its title, the Guidance Note encompasses the keeping of the mine record at
coal mines. The Guidance Note does not deal in any substantive way with the purpose of the mine
record. The Guidance Note may have inadvertently contributed to the tendency to see the mine
record in the same terms as the old 'record book' given that, while it does not prescribe the form of
the mine record, it does say that 'one way of keeping the mine record is to use an A4 size notebook'

27
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Coal Mining Act 1925 (Qld), s65.
QGN 05 - Guidance Note on Keeping and Using the Mine Record at Mining and Quarrying Operations in
Queensland.
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to document 'the core part of the mine record including reports (and directives) made by inspectors,
inspection officers, district workers' representatives, and industry safety and health
representatives'.29
The confusion over what is, and isn’t, captured under the terms of section 68(1) has impacted views
of s68(4) which reads, in part as follows:
(4) The coal mine operator must ensure the mine record, relating to at least the previous 6
months is available at all reasonable times for inspection by each of the following(a) coal mine workers employed at the mine;
Some interviewees feel strongly that the reference to 'at all reasonable times' should be removed,
arguing that coal mine workers should be able to view reports whenever they needed to do so.
Others argued equally strongly that the sheer scope of the mine record meant that access to it
needed to be controlled, and the reference to 'at all reasonable times' retained.
5.1.17.1 Recommendation
The assessment team believes that the question of when coal mine workers should be able to
access the mine record is logically associated with the issue of what the mine record actually is. We
strongly suggest that CMSHAC revisit the purpose of the mine record with a view to clarifying its
scope. Access can then be considered in the light of that clarification.
5.1.18 Section 69, Display of reports and directives
At present s69 reads as follows:
69

Display of reports and directives
The site senior executive for a coal mine must display a copy of current directives and
reports of inspections carried out at the mine under this Act in 1 or more conspicuous
positions at the mine in a way likely to come to the attention of coal mine workers at the mine
affected by the directive or report.

Queries have been raised about the term 'conspicuous positions', with the suggestion made that
directives and reports of inspections should be specifically required to be displayed at all entry
points to the mine.
5.1.18.1 Recommendation
The assessment team is supportive of the suggestion made.
5.1.19 Part 6, Division 2, Coal mining safety and health advisory committee and its functions
During our interviews a range of issues were raised in relation to CMSHAC's functions, and
membership. It was observed, for example that CMSHAC had no explicit function to analyse trends
29
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in coal industry safety and health performance, and yet, in practice, was expected to provide advice
on this. Some interviewees also questioned whether CMSHAC should be provided with regular
briefing material in this regard.
There were also varying views as to whether the membership of CMSHAC should be broadened (to
provide for one contractor firm representative); or tightened (to stipulate that CMSHAC members
must have more specific experience and certificates of competency).
In addition, in the light of the time taken to make recent CMSHAC appointments, some interviewees
proposed that the Act should specify that following receipt of nominations under s79 CMSHA, the
Minister should be required to make appointments within a specified time period.
5.1.19.1 Recommendation
The assessment team believes that the matters raised are best discussed by the Commissioner,
CMSHAC, and the Queensland Government. They involve policy judgements in relation to the role
and nature of CMSHAC, rather than any lack of clarity in the CMSHA itself.
5.1.20 Section 93, Election of site safety and health representatives; & Part 2B CMSHR
Election of site safety and health representatives and Schedule 1B, Site safety and
health representative election process
The legislative framework contains a very considerable amount of detail on the election of site
safety and health representatives (SSHRs). Though we have not confirmed this to be the case, we
have sympathy with the view expressed by one interviewee that 'there is more written in the Act on
the election of an SSHR than there is on managing spontaneous combustion'! Interviewees from
varying backgrounds indicated that the provisions as they stand, and arguments about those
provisions, have led to situations where SSHR elections are delayed by many months, leaving sites
with one, or no, SSHRs in place. Were this to be the case, it would be concerning given the
important place SSHRS have in the legislative framework. Their role is specifically mentioned in s7
CMSHA which deals with how the objects of the Act are to be achieved.
The assessment team is of the view that changes could usefully be made to the CMSHA, and the
CMSHR, to streamline the requirements relating to the election of SSHRs. Though some
interviewees were hopeful that we would undertake this simplification, there are policy issues
involved that need to be discussed before any drafting takes place. As a starting point, we suggest
that CMSHAC may wish to consider the equivalent provisions in the Work Health and Safety Act
2011 (Qld); and the Work Health and Safety (Mines and Petroleum Sites) Regulation 2014 (NSW).
Both seem clearer, and simpler, than the existing arrangements under the CMSHA and CMSHR.
At present, s93 of the CMSHA stipulates that 'coal mine workers at a coal mine may elect up to 2 of
their number' to be SSHRs. We were given examples of circumstances where a coal mine may
have thousands of coal mine workers (including contractors) onsite in any given month. It was
suggested that the restriction to 2 SSHRs needed to be lifted.
We note that the Work Health and Safety (Mines and Petroleum Sites) Act 2013 (NSW) provides at
s38(3) that 'more than one individual may be elected' as a mine safety and health representative, 'if
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the mine operator agrees or the regulator directs'. A similar process could be followed were there to
be agreement that, in some circumstances, more than 2 SSHRs could be elected.
5.1.20.1 Recommendations
The assessment team believes that the legislative framework needs to be streamlined to provide for
simpler processes for election of SSHRs.
The number of SSHRs provided for in the Act is a matter of policy, and should be considered by
CMSHAC.
5.1.21 Section 94, Further election if site safety and health representative not available
Section 94(1) currently provides that in certain circumstances coal mine workers 'may elect 2 coal
mine workers who are practical miners to inspect the coal mining operation'.
The term 'practical miner' is not defined. Interviewees offered varying views as to what this term
might mean.
5.1.21.1 Recommendation
If, after further review of the provisions relating to election of SSHRs, section 94 is retained, then the
term 'practical miner' should be defined.
5.1.22 Section 99, Functions of site safety and health representatives
The assessment team received considerable feedback on s99. For ease of reference, the relevant
portions of the section are reproduced below:
99

Functions of site safety and health representatives
(1) A site safety and health representative for a coal mine has the following functions(a) to inspect the coal mine to assess whether the level of risk to coal mine workers is at
an acceptable level;
(b) to review procedures in place at the coal mine to control the risk to coal mine workers
so that it is at an acceptable level;
(c) to detect unsafe practices and conditions at the coal mine and to take action to
ensure the risk to coal mine workers is at an acceptable level;
(d) to investigate complaints from coal mine workers at the mine regarding safety or
health.
(2) The site senior executive and supervisors at the coal mine must give reasonable help to
a site safety and health representative in carrying out the representative's functions.

Much of the discussion has centred around s99(1)(b). Two issues have been raised: whether
SSHRs should have the function of reviewing procedures at all; and, conversely, whether the term
'procedures' should be replaced with the much broader, and yet to be fully defined, term 'SHMS'.
Both of these options are matter of policy beyond our brief. We were advised that at some sites
there have been significant, ongoing, disputes over the type of documents an SSHR is entitled to
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review under s99(1)(b). Once again, we are not in a position to comment on the veracity of this
information. We do believe, however, that if the reference to 'procedures' is retained, the scope of
what is envisaged should be clarified.
A further issue raised in relation to s99(1)(a) was the timing of SSHR inspections. We were advised
that in some instances SSHRs were being required to conduct inspections on their own time, (ie
outside of work hours). If true, this seems at odds with the role allocated to the SSHRs under the
CMSHA.
Some interviewees also queried whether the reference in s99(2) to SSEs and supervisors needing
to give 'reasonable help' could be defined. We were advised of alleged instances where it was felt
that SSEs had failed to provide 'reasonable help' by, for example, not responding to SSHRs for
extended periods, scheduling activities for times when the SSHR was offsite; or determining that
SSHRS could only review procedures when they were in situ at the coal mine. Once again, the
assessment team stresses that we are not in a position to comment on the accuracy of these
alleged examples. They are listed only to illustrate the point that 'reasonable help' is a contested
term.
5.1.22.1 Recommendation
On balance, given the issues raised, and without commenting on the accuracy or otherwise of
examples given, the assessment team supports:
(a) clarification of the term 'procedures' in s99(1)(b)
(b) clarification that the inspections under s99(1)(a) would normally be conducted during an
SSHR's shift at the coal mine
(c) definition of the term 'reasonable help' in s99(2).
5.1.23 Section 100, Powers of site safety and health representative
Section 100(b) provides that SSHRs have the power to 'examine any documents relevant to safety
and health held by the site senior executive under this Act' under certain specified circumstances.
Contrary to s109 which sets out the powers of Industry Safety and Health Representatives (ISHRs),
s100(b) does not contain an explicit power for SSHRs to make, or request, copies of documents.
We are unaware as to whether the absence of this power is a deliberate, or inadvertent, omission;
and the Explanatory Notes to the Coal Mining Safety and Health Bill 1999 are of no assistance in
clarifying this question. SSHRs and ISHRs have different roles under the CMSHA, but the variation
in those roles is not such as to justify the omission.
The assessment team was advised that in some instances the absence of an explicit provision
allowing SSHRs to obtain copies had resulted in SSHRs making time consuming handwritten copies
of all or parts of documents. Again, we are not in a position to comment on the veracity of these
allegations.
5.1.23.1 Recommendation
It would be a simple matter to redraft s100 to provide SSHRs with the power to make, or request
copies of documents. It is suggested that CMSHAC discuss this option.
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5.1.24 Section 101, Stopping of operations by site safety and health representatives
During the course of our interviews, it was suggested that SSHR powers to stop operations should
be removed. Quite obviously this would be a policy change. We note that such a move would also
be contrary to the provisions of other Australian workplace health and safety legislation.
A further suggestion made in relation to s101 was that SSHRs who stop operations should be
required to notify ISHRs and Inspectors of having done so. This seems sensible given the roles
played by these individuals under the Act.
5.1.24.1 Recommendations
That s101 be amended to require SSHRs to notify ISHRs and Inspectors when they stop
operations.
5.1.25 Section 109, Appointment of industry safety and health representatives
At present this section reads, in part, as follows:
109

Appointment of industry safety and health representatives
(1)
The union, may, after a ballot of its members, appoint up to 3 persons to be industry
safety and health representatives.
(2)
The persons appointed must be holders of a first or second class certificate of
competency or a deputy's certificate of competency.

Some interviewees argued that the restriction on the numbers of ISHRs embodied in s109(1) was
inconsistent with a need to maintain coverage across the Queensland coal industry. They sought
the removal of the reference to 'up to 3 persons'. These interviewees noted that a previous
Queensland Government had proposed, in 2013, to increase the number of ISHRS from 3 to 4.30
Interviewees suggested that, should this be done, one ISHR at least should be specifically allocated
to surface mines, and be required to have relevant open cut experience.
Other interviewees suggested that s109(1) should be amended to indicate that the ballot should be
a ballot of all coal mine workers regardless of whether or not they were members of 'the union'.
5.1.25.1 Recommendation
Once again, the suggestions made are matters of policy, and could be considered further by
CMSHAC. The assessment team is not in a position to make recommendations in this regard.
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As outlined in a Media Release, entitled Proposals to improve mine safety out for public discussion, released by
the then Minister for Natural Resources and Mines, Andrew Cripps, on 11 September 2013.
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5.1.26 Section 118, Functions of industry safety and health representatives
A number of interviewees expressed confusion as to what was meant by s118(1)(d). Section 118
currently reads, in part, as follows:
118
Functions of industry safety and health representatives
(1) An industry safety and health representative has the following functions(d) to participate in investigations into serious accidents and high potential incidents and other
matters related to safety or health at coal mines.
Concerns were raised that the term 'participate' was too loose. Interviewees described a variety of
different mine site approaches to this provision.
5.1.26.1 Recommendation
In the context of the important role played by ISHRs under the CMSHA, the assessment team
believes that the term 'participate' in s118(1)(d) should be clarified.
5.1.27 Section 119, Powers of industry safety and health representatives
Interviewees raised concerns regarding the wording of two components of s119. The relevant
provisions are set out below:
119

Powers of industry safety and health representatives
(1) An industry safety and health representative has the following powers(c) to examine any documents relating to safety and health held by persons with
obligations under this Act if the representative has reason to believe the documents
contain information required to assess whether procedures are in place at a coal
mine to achieve an acceptable level of risk to coal mine workers;
(d) to copy safety and health management system documents, including principal hazard
management plans, standard operating procedures and training records.

Several interviewees had the view that the term 'documents' in s119(1)(c) was too broad. This view
was based on alleged experiences of large volumes of material being sought. It is worth noting that
the power to examine documents is qualified by the ISHR needing to have 'reason to believe' that
the documents contain certain information. The provision is not as open ended as some
interviewees have suggested. Any move to limit the term 'documents' in the context of this provision
would need to be consistent with the objects of the Act.
A further concern related to the power to 'copy' SHMS documents. Queries were raised as to
whether s119(1)(d) should be read as requiring ISHRs to personally photocopy materials; whether it
encompasses ISHRSs printing out electronic documents; or whether it should be interpreted to
mean that that ISHRs could 'request' or 'require' documents to be provided to them. Clearly,
s119(1)(d) allows ISHRs to do more than 'examine' materials as provided for in s119(1)(c). It seems
reasonable to assume that the reference to 'copy' in s119(1)(d) contemplates the ISHR taking
materials, (otherwise what would be the point of copying them). In our view, to avoid confusion, and
contention, s119(1)(d) should be amended. We suggest that the most constructive approach in this
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regard would be to allow ISHRs to require materials be provided to them, (the word 'require' here is
more appropriate than 'request' given that ISHRs already have the power to obtain documents).
There may need to be a supplementary reference to how expeditiously those materials need to be
supplied.
5.1.27.1 Recommendations
The question of whether the term 'documents' should be made more specific touches on matters of
policy which should be discussed by CMHSAC.
The assessment team recommends that s119(1)(d) should be amended to allow ISHRs to 'require'
SHMS documents to be provided to them within a reasonable, specified, time period.
5.1.28 Section 133, Entry to places
The assessment team were advised that Inspectors were, in certain instances, having to wait for
long periods at electronically controlled gatehouses. In that context, it was argued that s133(2)
needed to be amended to make it clear that Inspector access was to be allowed without barriers.
Section 133(2) currently reads as follows:
133

Entry to places
(2) For subsection (1) (a), for the purpose of asking the occupier of a place for consent to
enter, an office may, without the occupier's consent or warrant(a)
enter land around premises at the place to an extent that is reasonable to contact the
occupier; or
(b)
enter part of the place the officer reasonably considers members of the public
ordinarily are allowed to enter when they wish to contact the occupier.

As will be observed, the circumstances described in s133(2) are quite limited. In our view the
provision contemplates Inspectors having relatively unfettered access to a place for the specific
purposes described. We would support an amendment to specify that the SSE should ensure that
access under s133(2) is not obstructed.
5.1.28.1 Recommendation
The assessment team recommends that s133(2) be amended to specify that 'an SSE should ensure
that access for the purposes of this sub-section is not obstructed'.
5.1.29 Directives
The CMSHA contains a range of provisions on directives that may be given. During the course of
our interviews we were queried as to why some directives required an inspector (or inspection
officer, or ISHR), to have a 'reasonable belief' or a 'reasonable suspicion' and others merely
required the officer to have a 'belief'.

36

For ease of reference, the variation across Part 9, Division 5, Subdivision 2 CMSHA is set out
below:
s164
s165
s166
s167
s168
S169
s170
s171
s172

Directive to ensure coalmine worker competent – 'belief' required
Directive to carry out test – 'reasonable suspicion' required
Directive to reduce risk – 'reasonable belief' required
Directive to suspend operations for unacceptable level of risk – 'belief' required
Directive to review SHMS and PHMPs – 'belief' required
Directive to suspend operations for ineffective safety and health management system –
'belief' required
Directive to isolate site – 'belief' required
Directive about separate part of the mine – no standard specified
Directive to provide independent engineering study – no standard specified.

While recognising both that the directives in subdivision 2 deal with circumstances with varying
degrees of urgency; and that the consequences of particular directives for sites range considerably;
we are nevertheless of the view that there would be value in reconsidering the standards required
before directives may be issued. At minimum, for consistency and clarity, we would suggest that
the standard in s165 be changed to 'reasonable belief'. More than this, however, we are
unconvinced that the current mix of 'belief' and 'reasonable belief' should be retained as is.
5.1.29.1 Recommendation
The assessment team recommends that CMSHAC and/or the Inspectorate review the standards
applied across Part 9, Division 5, Subdivision 2.
5.1.30 Part 10, Board of examiners
Some interviewees queried whether the entirety of this Part needed to be 'overhauled'. Questions
were raised as to whether members of the Board needed to have skills in training and assessment;
whether the CMSHA should specify reporting lines for the Board; and whether, indeed, the Board
remained the appropriate vehicle to consider the whole area of competency, and certificates of
competency.
In our view these are substantive questions of policy, rather than matters relating to the clarity of the
CMSHA. We make no further comment in relation to them.
5.1.31 Section 198, Notice of accidents, incidents, deaths or diseases
A range of issues were raised by our interviewees in relation to this section. Interviewees queried
why, in s198(1) an SSE must notify an inspector and ISHR of a serious accident, high potential
incident or death 'as soon as practicable'; but as per s198(3) must provide detailed information in
regard to those events 'as soon as possible'. We were asked to consider whether the same
terminology should be used in both sub-sections. The terms 'practicable' and 'possible' are given as
synonyms in a number of dictionaries.
In relation to these notifications, it was also observed that in practice it was not always the SSE who

37

actually took this action, and it was suggested that s198 needed to be amended to explicitly
recognise that the SSE could appoint persons to do so.
Interviews also queried why s198 was entitled 'Notice of accidents, incidents, deaths or diseases';
but the related Part 3 of the CMSHR was entitled 'Accidents, high potential incidents, diseases and
injuries'.
It was also noted that s198(2)(b) currently refers to 'a high potential incident at a coal mine of a type
prescribed under a regulation'; when those incidents were actually listed in Schedule 1C of the
CMSHR.
It was further suggested that s198(2)(b) should refer explicitly to 'a disease mentioned in Schedule
1, column 1, in the circumstances mentioned opposite the name of the disease in Schedule 1,
column 2, is prescribed'.
5.1.31.1 Recommendation
The assessment team recommends that the changes to this section proposed by interviewees be
made; with 'as soon as possible' being the term used in both s198(1) and s198(3).
5.1.32 Section 198A, Requirement to give primary information
It was suggested that 'worker type' (that is, is the worker a contractor employee, or an employee of
the CMO), should be part of the 'primary information' required under this section.
5.1.32.1 Recommendation
The assessment team supports the inclusion of 'worker type' in s198A.
5.1.33 Section 199, Place of accident must be inspected
During interviews, we did receive one suggestion that this provision, which currently stipulates that
all locations of serious accidents causing death at a coal mine need to be inspected by inspectors,
should be amended. It was argued both that not all such places could be inspected, and that some
might not need to be inspected.
5.1.33.1 Recommendation
The assessment team is not in a position to determine whether or not the points raised are sound.
We suggest that the Inspectorate give further consideration to the matter.
5.1.34 Section 200, Site not to be interfered with without permission
Section 200(1) currently provides as follows:
200

Site not to be interfered with without permission
(1)
A person must not interfere with a place at a coal mine that is the site of a serious
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accident or high potential incident of a type prescribed by regulation, without the
permission of an inspector.
Some interviewees indicated that the word 'interfere' needed to be defined. An example was given
of a person being prevented from taking photographs of an incident scene on the grounds that this
constituted 'interference'. In our view, and taking the approach of the High Court of Australia in
utilising Macquarie Dictionary definitions, the taking of a photograph would not normally fit within the
confines of the term 'interference'. We would support clarification in this regard.
It was also noted that s200(1) needed to be amended to refer to 'a type of serious accident or high
potential incident mentioned in Schedule 2' CMSHR.
5.1.34.1 Recommendations
The assessment team recommends that the term 'interfere' in the context of s200(1) be defined; and
that s200(1) be updated to reference Schedule 2 CMSHR as proposed.
5.1.35 Section 201, Action to be taken in relation to site of accident or incident
Section 201(1)(c) provides that where an 'accident or incident is a type prescribed by regulation' a
'report must be forwarded to an inspector within 1 month after the accident or incident'. Some
interviewees suggested that this time limit was unnecessarily restrictive given the complexity of
certain accidents and incidents. They proposed that s201 be amended to allow companies to obtain
approval, from the Chief Inspector, for submission of a report over a longer period.
Once again, interviewees also noted that the reference in s201(1)(c) to a regulation needed to be
removed and replaced with a reference to 'a type of serious accident or high potential incident
mentioned in Schedule 2' CMSHR.
5.1.35.1 Recommendations
The assessment team recommends that s201(1)(c) be updated to refer to Schedule 2 CMSHR.
We recommend insertion of an option into the sub-section for the Chief Inspector's approval to be
obtained for a longer period in which a report may be furnished.
5.1.36 Section 275AA, Protection from reprisal
Some interviewees questioned whether these provisions should be strengthened to take account of
whistleblowers' protections in other legislation.
The Work Health and Safety Act 2011 (Qld) sets out a range of prohibitions on discriminatory,
coercive or misleading conduct at ss 104 - 113. These prohibitions are both more specific, and
more all-encompassing, than those described in s275AA CMSHA. The WHSA approach reflects a
more modern view of prohibited conduct and protection from reprisal.
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5.1.36.1 Recommendation
The assessment team believes that s275AA should be replaced by the equivalent of ss 104 - 113 of
the WHSA Qld.

5.2 Comprehensiveness
As indicated, interviewees identified a range of 'gaps' in the CMSHA, and the legislative framework
as a whole. The following section discusses the points raised.
5.2.1 Remote Operations Centres
At present the CMSHA does not explicitly deal with remote operations centres. While CMOs
currently operate these facilities in the context of the existing legislative framework, uncertainties
have arisen.
Dispatchers in remote operations centres do not work at coal mines. They provide guidance and
instructions to coal mine workers; but do not sit within a coal mine's supervisory structure. In the
absence of any specific legislative provisions, the obligations applying to remote dispatchers are
contested and unclear.
We note that there has been some contention over whether remote operations centre dispatchers
can be deemed to be supervisors under s26 of the CMSHA. Without engaging in the provision of
legal advice to any party, we note that the wording of s26 would seem to preclude this, given the
references to supervisors being 'at a coal mine' and being a 'coal mine worker'.
We share the view that it is presently difficult to determine exactly what the obligations of remote
operations centre dispatchers under the Act are. This uncertainty should be addressed given the
scope for these individuals to impact on safety and health outcomes at a coal mine. One way this
could be done would be to explicitly deem these dispatchers to be service providers under s47 of
the Act. Another alternative would be to provide a separate set of obligations for dispatchers. We
favour the latter course of action given the dispatchers' ability to directly influence activities at the
mine.
5.2.1.1 Recommendation
That a new section be inserted into the CMSHA explicitly dealing with the obligations of remote
operations centre dispatchers.
5.2.2 Statutory Functions
During the course of our interviews, we received numerous suggestions, from interviewees of all
backgrounds, that the legislative framework should prescribe additional statutory functions.
Specifically, it was proposed that new four statutory positions should be mandated.
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The positions, and brief rationales for their inclusion, are set out below:
Mechanical Engineering Manager
Interviewees noted that the legislative framework already specifically references Electrical
Engineering Managers; and saw the inclusion of a Mechanical Engineering Manager position as
being consistent with this. It was also observed that Mechanical Engineering Managers are
required in NSW.
Open Cut Mine Manager (or Mining Engineering Manager)
It was perceived that there needed to be a stronger emphasis on competencies at surface
operations. Interviewees differed as to whether there should be a specific requirement for an Open
Cut Mine Manager or whether a requirement for a Mining Engineering Manager at both underground
and surface operations would be appropriate. Mining Engineering Managers are stipulated in the
NSW legislative framework.
Undermanager
This statutory position is required in NSW. Interviewees argued that the role was potentially
significant in safety and health terms.
Mining Surveyor
This statutory position is required in NSW. Interviewees argued that the role was potentially
significant in safety and health terms.
Geotechnical Engineer
Given the technical complexities of the geology of mines and the ongoing issues relating to ground
control, it was suggested that this role be made a statutory position in Queensland. It should be
noted that there is no such statutory position in the NSW legislative framework.
The question of what roles should be mandated as statutory positions is beyond the scope of this
assessment.
5.2.2.1 Recommendation
That CMSHAC give consideration to the proposals for additional statutory positions.
5.2.3 Obligations of supervisors
The assessment team also received considerable feedback, from interviewees from a variety of
backgrounds, to the effect that the CMSHA should be amended to provide for a specific section on
the obligations of supervisors. It was suggested that, given the potentially critical role played by
supervisors in influencing safety and health outcomes, s39(2)(b) provided insufficient detail.
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Section 39(2)(b) presently reads as follows:
39

Obligations of persons generally
(2) A coal mine worker or other person at a coal mine has the following additional
obligations(b) To ensure, to the extent of the responsibilities and duties allocated to the worker or
person, that the work and activities under the worker's or person's control, supervision, or
leadership is conducted in a way that does not expose the worker or person or someone
else to an unacceptable level of risk.

Interviewees described trying to adjust s39(2)(b) for the purposes of briefing supervisors on their
accountabilities under the CMSHA.
5.2.3.1 Recommendation
The assessment team believes there is a sound argument for the introduction of a separate
'Obligations of supervisors' section into the CMSHA.
5.2.4 Supervisor Competencies
Some interviewees suggested that s56 of the Act should be augmented with references to additional
specific competencies for supervisors.
Section 56 currently reads as follows:
56

Competencies of supervisors
A site senior executive must not assign the tasks of a supervisor to a person unless the
person(a) is competent to perform the task assigned; and
(b) if there is a safety and health competency for supervisors recognised by the committee,
has the relevant competency.

Some interviewees indicated that this section should require supervisors to have the competencies
for the task they are supervising. Others suggested that the Act should provide that supervisors
must have risk management competencies.
5.2.4.1 Recommendation
The assessment team believes that there is no need to alter s56 as it stands. We emphasise that
we are not forming a judgment on whether or not supervisors need to have additional, or alternate,
competencies. Rather, we are simply indicating that the existing section is capable of
encompassing any agreed changes to supervisory competency requirements.
5.2.5 Inspector Qualifications
Interviewees noted that the CMSHA does not require inspectors or inspection officers to have any
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specific qualifications. Sections 126 and 127 of the Act merely refer to these persons needing to
have 'appropriate competencies and adequate experience'. This description was contrasted with
the s109 requirement for ISHRs to be the 'holders of a first or second class certificate of
competency or a deputy's certificate of competency'.
The assessment team agrees that the absence of any requirement for specific qualifications for
inspectors and inspection officers seems anomalous in the context of the CMSHA. Inspectors and
inspection officers have both important roles, and considerable powers, under the Act. It may be
that stipulating minimum requirements in the CMSHA would provide assurance that those roles and
powers would be exercised by suitably qualified persons. We note, however, that the situation is
similar in NSW where inspectors are required to have 'appropriate knowledge and skills, and
adequate experience'; although s19 of the Work Health and Safety (Mines and Petroleum Sites) Act
2013 does go on to indicate that if 'qualifications are prescribed by regulations for the purposes of
this section', inspectors must have those qualifications or any deemed equivalent by the regulator.
Ultimately, the qualifications of inspectors and inspection officers are a matter for government.
5.2.5.1 Recommendation
That the Queensland Government consider stipulation of qualifications for inspectors and inspection
offices in the CMHSA.
5.2.6 Compliance meetings
A number of interviewees queried why the Level 3 and Level 4 compliance meetings initiated by
inspectors were not provided for in the Act. It was suggested that a new section should be inserted,
setting out the basis on which compliance meetings could be called; specifying that attendance at
such meetings is mandatory; and stipulating the consequences applying when persons failed to, or
refused to, attend meetings.
The assessment team is of the view that this proposal would constitute a policy change which
requires further industry discussion.
5.2.6.1 Recommendation
That CMSHAC and the Queensland Government give further consideration to the points made in
regard to compliance meetings.
5.2.7 Funding of inspectorate and ISHRs
During the course of our interviews, the assessment team received a number of suggestions
regarding the funding of both the Inspectorate and ISHRs. Views were expressed to the effect both
that the Inspectorate was underfunded generally, and that there should be a mandated ratio of
inspectors to coal mine workers.
Suggestions were also made that industry should be levied to fund ISHRs, (though on the proviso
that ISHRs retained their independence from mining companies).
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These matters lie well beyond our scope. They are mentioned only for completeness.
5.2.8 Industrial Manslaughter
The assessment team received strong, contrary, feedback on whether or not an industrial
manslaughter offence should be included in the CMSHA. We emphasise that we have not been
asked to advise on the potential impact of industrial manslaughter provisions. We make no
comment on whether industrial manslaughter legislation is, or isn’t, efficacious in improving safety
and health outcomes. Given that the introduction of industrial manslaughter provisions to the
CMSHA would constitute a policy change beyond our scope, we make no further comment in this
regard. The matter should instead be discussed by CMSHAC.

6 CMSHR
As with the CMSHA, we have separated our discussion of the Coal Mining Safety and Health
Regulation 2017, into issues regarding the clarity of the Regulation, and potential gaps. Where a
matter has been dealt with earlier in this Report, (for example, the election of SSHRs), we have not
repeated our analysis in this section.
The assessment team received a number of suggestions as to how the electrical provisions in the
CMSHR could be enhanced. These comments came from persons with electrical qualifications.
Where, on review of the relevant provisions of the Regulation, the issues identified seem to be
based on a sound understanding of the current wording of the CMSHR, we have included the
suggestions made without further comment. The assessment team is not in a position to judge the
technical appropriateness of the points made.

6.1 Clarity
Issues regarding the clarity of the CMSHR are discussed in the order in which the relevant
provisions appear in the Regulation.
6.1.1 Section 11, Accessing standard operating procedures
Under s10 CMSHR an SSE is required to keep a record of disagreed matters relating to the
development of SOPs. (More on issues relating to the contents of s10 is set out in s6.2.1 below).
Section 11 CMSHR provides that SSEs must make certain arrangements to ensure that SOPs are
'easily accessible' to coal mine workers.
During the course of our interviews, some interviewees argued that s11 needed to be amended to
make it clear that the 'disagreed matters' should be made available in the same manner as the
SOPs themselves. They indicated that, at some sites, obtaining the record of 'disagreed matters'
had proven to be difficult.
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6.1.1.1 Recommendation
Given that SSEs are already required to keep a record of disagreed matters, and given the
importance of SOPs to the safe management of coal mines, the assessment team recommends that
s11 be amended to provide specifically for 'a record of disagreed matters to be kept in a location
that is easily accessible by each coal mine worker at the mine'.
6.1.2 Section 15, Investigating accidents and incidents
Section 15 (1) provides, in part:
15

Investigating accidents and incidents
(1) A coal mine's safety and health management system must provide for the following(c) implementing corrective action for accidents and incidents.

It has been suggested that, for completeness and accuracy, s15(1)(c) should be reworded to
include the requirement to develop corrective actions.
6.1.2.1 Recommendation
The assessment team recommends that s15(1)(c) be amended to read 'developing and
implementing corrective action for accidents and incidents'.
6.1.3 Section 16, Giving notice of incidents
Interviewees indicated that s16 needed to be updated and clarified in several ways. For ease of
reference, relevant portions of s16 are provided below:
16

Giving notice of incidents
(1) The site senior executive for a coal mine must give an inspector notice, in the approved
form, about a following incident at the mine within 1 month after the incident happens(a) a person suffers an injury(i) of a severity that requires treatment by a doctor, or a nurse, or a person qualified to
give first aid; or
(ii) that prevents the person from carrying out the person's normal duties at the mine;
(b) A high potential incident not mentioned in paragraph (a)

It was noted that there was confusion as to what was meant by the 'approved form'. Interviewees
queried whether this was the Monthly Incident Summary Report, or the Incident Report (Form 5A),
or both? Interviewees also noted that the 'reporting manual' no longer required reporting of first aid
cases. It was also observed that, if the 'approved form' constituted the Monthly Incident Summary
Report, in practice, this no longer included high potential incidents.
6.1.3.1 Recommendation
The assessment team recommends that s16 be amended to ensure reporting requirements are
clear and consistent.
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6.1.4 Section 23, Design, installation and maintenance
Interviewees identified that this section does not currently refer to 'arc flash risk'. It was suggested
that 'arc flash risk' needed to be included in s23(d). The assessment team agrees that 'arc flash risk'
is not included in s23.
6.1.4.1 Recommendation
That CMSHAC consider the amendment proposed.
6.1.5 Section 24, Isolators for equipment driven by electricity
At present, s24(2) provides as follows:
24

Isolators for equipment driven by electricity
(2) The electrical engineering manager must ensure(a) The isolator is(i) clearly identified as the isolator for the equipment; and
(ii)
situated in a location that is easily accessible by a person working on the
equipment and;
(b) The equipment is clearly identified as being supplied with electricity from the isolator.

Interviewees noted that in some cases new installations were being built with isolators located within
locked switchrooms; and that were not 'easily accessible' for unauthorized coal mine workers. They
further noted that having isolators remote from the equipment increased the risk of inadvertently
isolating incorrectly.
It was suggested that a new example be added to this section to state that an isolator could be
identified for subsection (2) 'by placing the isolator adjacent to the equipment'.
6.1.5.1 Recommendation
That CMSHAC consider the amendment proposed.
6.1.6 Section 26, Control circuits
At present, s26(1) reads as follows:
26

Control circuits
(1) A coal mine's electrical engineering manager must ensure a control circuit at the mine run
[sic] externally to an enclosure form which the circuit originates(a) Has a voltage of not more than a nominal voltage of 55V to earth; or
(b) Is protected by earth leakage current protection of not more than 30mA sensitivity; or
(c) Minimises the risk of direct contact and limits prospective touch voltage to within
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acceptable limits.
Interviewees suggested that the wording 'run externally to an enclosure' should rightly read 'run
externally from an enclosure'. It was noted that control circuits do not always run externally to an
'enclosure'. They can run directly to a control device such as a solenoid/pressure switch etc. It was
believed that the current wording was a drafting error.
Additionally, interviewees proposed that the words 'and has a voltage of not more than a nominal
110V a.c or 120V d.c.' should be added to s26(1)(b). It was noted that control circuits are typically
extra low voltage or 55V to earth or nominal 110V. Currently the legislation allows 'any' control
voltage as long as it has 30mA earth leakage protection. Equipment has been identified with
nominal 415V control circuits, and, on the current wording of the section, strictly speaking this would
be allowed as long as 30mA earth leakage is fitted.
6.1.6.1 Recommendation
That CMSHAC consider the amendments proposed.
6.1.7 Section 27, Modification of electrical control systems
This section currently sets out the aspects relating to modification of electrical control systems that
must be contained in a coal mine's SHMS. During interviews it was suggested that the section
needed to be augmented by a requirement that the electrical engineering manager 'should be in
control of the procedure within the mine's SHMS'.
While the proposed amendment wording may need some further consideration, the intent of the
suggestion would appear to be consistent with s18 CMSHR, which sets out the duties of the
electrical engineering manager.
6.1.7.1 Recommendation
That CMSHAC consider the amendments proposed.
6.1.8 Section 29, Operating times and tripping current for circuit protection devices
Section 29 provides that risk assessment must be conducted 'of the operation of the part of the
electrical installation the [circuit protection] device protects'. Interviewees suggested that the
provision should be augmented to specify that 'this risk assessment shall take into consideration arc
flash hazard levels'.
6.1.8.1 Recommendation
That CMSHAC consider the amendment proposed.
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6.1.9 Section 31, Unearthed electrical installations
At present, this section reads as follows:
Section 31, Unearthed electrical installations
(1) A coal mine's electrical engineering manager must ensure an unearthed electrical
installation at the mine has earth fault detection and control.
(2) Subsection (1) dos not apply to a single-phase 240V generator of less than 25kW
capacity at a surface mine.
Some interviewees noted that unearthed circuits such as 'strip' lighting systems used in a NERZ and
operating below extra low voltage, pose a minimal hazard, and argued that the requirement for earth
fault detection adds excessive circuit complexity for no gain. There may also be some issues if the
circuit is explosion protected. Interviewees believed that greater use of some of these circuits,
including strip lighting, improves mine safety. They suggested that subsection 31(2) be amended to
read as follows:
(1) Subsection (1) does not apply to:
(a) a single-phase 240V generator of less than 25kW capacity at a surface mine.
(b) a circuit operating at extra low voltage or less, used in an NERZ and having other protection
systems incorporated in its design.
6.1.9.1 Recommendation
That CMSHAC consider the amendment proposed.
6.1.10 Part 5, Emergencies, Section 35, General
At present s35(1) provides as follows:
35

General
(1)
A coal mine's safety and health management system must provide for managing
emergencies at the mine.

Some interviewees observed that certain sites were reliant on emergency management assistance
being provided by town services. They argued that s35(1) needed to be amended to specify that all
mines must have sufficient emergency response capability physically located at the mine site. As we
understand it, part of the concern is based on a desire to ensure that emergency management is
available at all times.
The provision as currently drafted does not specify a timeframe. It is likely, in our view, that it would
be interpreted as applying 24 hours a day, 7 days a week. However, it may be appropriate to make
a minor amendment to s35 to make this clearer.
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6.1.10.1 Recommendation
That s35(1) be amended by insertion of the words 'at all times' at the end of the subsection.
6.1.11 Section 42, Safety and health management system for personal fatigue and other
physical and psychological impairment and drugs
Section 42 CMSHA has been the subject of very considerable comment from interviewees. Section
42 has also been considered by the Courts. Even on a read of the section without benefit of either
interviewee feedback, or guidance from the Courts, there are multiple issues with this provision.
Section 42 is a voluminous section (a potential problem in itself), however, given the multi-faceted
nature of the issues we have reproduced the entirety of the section below:
42 Safety and health management system for personal fatigue and other physical and
psychological impairment and drugs
(1) A coal mine's safety and health management system must provide for controlling risks at the
mine associated with the following(a) personal fatigue;
(b) other physical or psychological impairment; Example of other physical or psychological impairment
– an impairment caused by stress or illness

(2)

(3)
(4)

(5)

(c) the improper use of drugs.
The system must provide for the following about personal fatigue for persons at the mine(a) an education program;
(b) an employee assistance program;
(c) the maximum number of hours for a working shift;
(d) The number and length of rest breaks in a shift;
(e) The maximum number of hours to be worked in a week or roster cycle.
The system must provide protocols for other physical and psychological impairment for
persons at the mine.
The system must provide for the following about drug consumption and ingestion for persons
at the mine(a) an education program;
(b) an employee assistance program;
(c) an obligation of a person to notify the site senior executive for the mine of the person's
current use of medication that could impair the person's ability to carry out the person's
duties at the mine;
(d) an obligation of the site senior executive to keep a record of a notification given to the
site senior executive under paragraph (c);
(e) the following assessments to decide a person's fitness for work(i)
voluntary self-testing;
(ii)
random testing before starting, or during, work;
(iii)
testing the person if someone else reasonably suspects the person's ability to
carry out the person's duties at the mine is impaired because the person is under
the influence of drugs.
The site senior executive must consult with a cross-section of coal mine workers at the mine
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in developing the fitness provisions.
(6) In developing the fitness provisions, the site senior executive must comply with section 10,
other than section 10 (1) (a) and (d) (ii) (C), as if a reference in the section to a standard
operating procedure were a reference to the fitness provisions.
(6A) If the fitness provisions provide for the assessment of coal mine workers for a matter
mentioned in subsection (1) (a) or (b) the site senior executive must establish the criteria for the
assessment in agreement with a majority of coal mine workers at the mine.
(7) If the fitness provisions provide for the assessment of coal mine workers for a matter
mentioned in subsection (1) (c), the site senior executive must make a reasonable attempt to
establish the criteria for assessment in agreement with a majority of workers at the mine.
(7A) If the majority of workers at the mine disagree with the criteria for the assessment under
subsection (7), the criteria for assessment stated in a recognised standard apply until an
agreement is reached.
(8) In this sectionfitness provisions means the part of the safety and health management system that
provides for the things mentioned in subsections (2) to (4).
As may be appreciated, we have sympathy with the view expressed by one interviewee to the effect
that, once he had finished reading s42, he felt obliged to start over again in order to understand it.
In summary, the issues arising from the current construction of s42 are as follows:
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The combination of multiple components (ie personal fatigue, physical impairment,
psychological impairment, and drugs) into the one section; with differing approaches to
handling each component, is inherently confusing.



There is an imbalance, intended or not, in the way psychological impairment is dealt with in
s42; as compared with the detail given for drugs and personal fatigue.



The references back to section 10 consultation processes are unnecessarily confusing.



The reasoning in Anglo Coal (Capcoal Management) Pty Ltd v Reynoldson [2016] QSC 52
has created at least the perception amongst some components of the industry that the
consultation provisions in relation to fatigue are 'unworkable' in that Justice Lyons has
concluded that the provisions of s42(6), and s10, require that when developing 'fitness
provisions' in consultation with a cross-section of coal mine workers at the mine 'unanimity is
required if there is to be a change to the safety and health management system in that all
the workers consulted must agree.'31



There is no clarity as to what is meant by the references to 'criteria for assessment'. Does
the term 'criteria for assessment' encompass technology which might, for example, detect a
'micro-sleep'; or should the term be more properly confined to methodologies used to
determine approaches to fatigue once the 'micro-sleep' has been recorded?



The phrase 'a majority of workers at the mine' in s42(7) has been interpreted in CFMEU v
Anglo Coal (Capcoal Management) Pty Ltd v Reynoldson [2016] QSC 52, at [36].
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Queensland and Anglo Coal [2007] QSC 382 to mean '50% plus one of all the workers who
come within the subsection', but this interpretation has not been explicitly reflected in the
CMSHR.32


Observations made in Kerle v BM Alliance [2016] QSC 304 regarding accountability for
fatigue experienced by a coal mine worker while travelling after work at a coal mine are not
reflected in s42; leaving considerably uncertainty as to CMO and employer obligations in
regard to fatigue experienced by coal mine workers on their post-shift journeys.33



Some industry representatives are strongly of the view that matters such as the most
appropriate fatigue detection methods; or methods for testing for impairment in relation to
drugs; should be determined by expert groups, rather than SSEs or coal mine workers.
Those holding this view have expressed concern that safety and health at some coal mines
is currently compromised by the inability, under s42, to allow expert determination. It has
been noted that, under a previous government, it was proposed to leave these decisions
with an 'expert panel'.34

While we are well aware that many of the points made in relation to s42 are contentious, the
assessment team believes that retention of the section as it stands is undesirable. Going further,
we believe that, as it is currently drafted, s42 has the potential to negatively impact on safety and
health management in the Queensland coal industry. Fatigue, psychological impairment, and
impairment as a result of drugs, can all affect the safety and health of an individual coal mine
worker. The behaviour of an impaired coal mine worker can profoundly negatively impact the safety
and health of coal mine workers at a site more generally. We note, and endorse, the strong views
expressed by some interviewees that it is essential to distinguish detection and response to
impairment from a health and safety perspective; from any punitive reactions to that impairment.
The latter set of issues falls outside of the scope of this assessment.
6.1.11.1 Recommendation
The assessment team recommends that:
 provisions relating to personal fatigue, physical impairment, psychological impairment, and
drugs be situated in separate sections for ease of reference;
 consideration be given to providing greater detail in regard to how a coal mine's SHMS
should provide for psychological impairment;
 the consultation requirements for each (new) section be more clearly specified;
 the term 'criteria for assessment' be defined;
 what is meant by a 'majority of the workforce' be explicitly specified;
 CMSHAC consider appropriate wording in relation to obligations in regard to journey
management in the light of observations made in Kerle v BM Alliance [2016] QSC 304;
 CMSHAC, and the Queensland Government, give further consideration to the most
appropriate means for determining the methodologies to be used to detect fatigue, and to
test for impairment in relation to drugs.
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CFMEU v Queensland and Anglo Coal [2007] QSC 382, at [42].
Kerle v BM Alliance [2016] QSC 304 at [170] - [392].
Andrew Cripps, Proposals to improve mine safety out for public discussion', 11 September 2013.
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6.1.12 Part 6, Division 2, Coal mine workers' health scheme
As previously indicated, detailed consideration of the implementation of the recommendations from
the Monash and Parliamentary Select committee inquiries into CMDLD are specifically excluded
from the scope of this assessment. There are, however, a number of specific issues related to
health assessment which we have addressed in this paper. Suggestions for expansion of the coal
mine workers' health scheme, and health surveillance more generally, are dealt with under Section
6.2 of this Report.
6.1.13 Section 46, Employer must arrange for health assessment
As currently written, s46 provides, in part, as follows:
46

Employer must arrange for health assessment
(1)
An employer of coal mine workers must ensure an assessment (a health
assessment) is carried out for each person to be employed, or employed, by the
employer as a coal mine worker.
(2)
The health assessment must be carried out(a)
for a person to be employed as a coal mine worker- before the person is
employed as a coal mine worker; and
(b)
for a person employed as a coal mine worker – within the period, of no more
than 5 years after the last health assessment was carried out for the person,
decided by the employer's appointed medical adviser.

During interviews, we were advised that the Department of Natural Resources Mines and Energy
was interpreting s46(1) to mean that each time a contract worker was deployed to a different coal
mine, a new health assessment would need to be carried out. It should be noted that we have not
confirmed with the Department that this approach is being taken. Interviewees queried whether the
interpretation described could be sustained based on the wording of the CMSHR.
Our view is that the current wording of s46 does not cater adequately for a situation where an
employee of a contractor firm is required to attend multiple mine sites within a 5 year period. We
note that, taken in its entirety, Subdivision 3 on Health assessments, health monitoring and exist
assessments contemplates that health assessments will be carried out before employment; 'no
more than 5 years after the last health assessment';35 if a 'subsequent assessment' if required under
s46B; if a 'further health assessment' is required under the terms of s48; or on request by a 'person
who permanently retires from working as a coal mine worker'36. None of those situations apply to
the circumstances outlined by our interviewees. On the basis of the existing Subdivision 3, we are
doubtful that it is intended that contract workers would be subject to a new health assessment prior
to each deployment to a different coal mine. We also note, that there is no definition of 'employer' in
either the CMSHA, or CMSHR. It may be useful to include one for the purposes of this section, to
make completely clear who has the accountability for ensuring that a health assessment is carried
out.
35
36

As per s46(2)(b) CMSHR.
As per s49A CMSHR.
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A further issue has been raised in relation to s46(2)(b). The health assessment encompasses a
chest x-ray examination. It has been observed that, as presently drafted, the section does not
permit Appointed Medical Advisors the ability to temporarily exempt pregnant workers from that
component of the assessment. Interviewees noted that this could be viewed as being discriminatory
to pregnant workers; and have the unintended consequence of excluding otherwise fit employees
from being able to work. We share these concerns.
6.1.13.1 Recommendations
The assessment team recommends that s46 be amended to clarify the requirements for health
assessments where a contractor employee is deployed to different mine sites within a 5 year period.
We further recommend that who constitutes an 'employer' for the purposes of this section be
clarified.
Additionally, the assessment team further recommends that s46(2)(b) be amended to allow
Appointed Medical Advisors to temporarily exclude pregnant coal mine workers from the chest x-ray
component of the health assessment.
6.1.14 Section 47, Employer's responsibility for health assessment
Section 198(6) of the CMSHA requires an SSE to give notice of reportable diseases to an inspector
and an ISHR. By contrast, accountabilities under s47 CMSHR are placed on 'an employer of coal
mine workers'. In a situation where the 'employer' is a contractor company, there is no explicit
obligation on the employer to notify the SSE for the coal mine at which a coal mine worker is
working, if that worker has a reportable disease. Some interviewees have expressed concern that,
in such a circumstance, not only would the SSE be unable to fulfil her or his obligations under the
Act, but there may be a delay in notification of a reportable disease.
Strictly viewed, the SSE's obligation under s198(6) is to give notice of a reportable disease 'as soon
as practicable after receiving a report of a reportable disease'. Thus, if a report is not made to the
SSE, under s198(6) it may be argued that the SSE's obligation is not activated. However, given that
protection of the health of coal mine workers is one of the objects of the Act; and given the
significant accountabilities of the SSE under s42 CMSHA; we see merit in the argument that the
respective roles of the 'employer' and the SSE, and the interaction between them, need to be
clarified.
6.1.14.1 Recommendation
The assessment team recommends that the respective roles of contractor 'employers' and SSEs in
regard to health assessments, and reporting of reportable diseases be reviewed, with a view to
ensuring clarity and consistency across the legislative framework.
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6.1.15 Section 64, Providing personal protective equipment
Section 64 CMSHR currently provides, in part:
64

Providing personal protective equipment
A coal mine operator for a coal mine must(a) Provide, for the mine's coal mine workers, personal protective equipment that is(i)
appropriate for the hazards associated with the workers' tasks;

Interviewees suggested that s64(a)(i) should be amended to specify that the PPE provided was also
'appropriate for the hazards associated with the materials being used to carry out the task'. This is to
ensure that PPE is appropriate, to, for example, chemicals being handled.
6.1.15.1 Recommendation
The assessment team recommends amending s64(a)(i) as proposed.
6.1.16 Section 66, Braking systems
Section 66 CMSHR currently reads, in part:
66

Braking systems
(1) A coal mine's safety and health management system must provide for the continued
effectiveness of braking systems on fixed and mobile plant used at the mine.
Examples of braking systems for subsection (1) –1. hoist brakes on shovels or draglines; 2. Braking
systems on winders

(2) The system must provide for the following –
(a) the dynamic testing of service brakes;
Interviewees sought a number of changes to this section.
It was suggested that additional examples needed to be given, namely: 'electrical and mechanical
trucks', 'excavators', 'trailers and lighting plants'. We were advised that currently lighting plants and
trailers were not being tested at the majority of sites.
It was also suggested that s66(2)(a) be amended to refer to 'functional' rather than 'dynamic' testing
on the basis that 'the word dynamic implies that a physical test must be completed, which isn’t the
correct way to test Dragline and Shovel brakes'.
Additionally, it was proposed that s66 specify that the SHMS must 'ensure the person is qualified to
carry out the test'; and that there be a specific requirement for fail safe enclosed braking systems on
all underground vehicles.
6.1.16.1 Recommendation
The assessment team is not in a position to judge the technical appropriateness, or otherwise of the
suggestions made. We recommend that CMSHAC consider the amendments proposed.
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6.1.17 Section 67, Machine guarding or fencing
At present, s67 CMSHR reads as follows:
67

Machine guarding or fencing
A coal mine's safety and health management system must provide for minimising the risk to
persons from exposed moving or rotating machine components by guarding or fencing the
components.

Interviewees indicated that this section needed to be updated to take account of requirements in AS
4024 Safety of Machinery.
It was suggested that, in accordance with the Standard, s67 should instead read:
67

Machine guarding or fencing
(1) A coal mine's safety and health management system must provide for minimising the risk
to persons from exposed moving or rotating machine components by effective guarding,
interlocks, or fencing the components.
(2) Effective guarding must require the use of a tool for removal.

The assessment team notes that the more general issue here is whether or not the legislative
framework should consistently refer to coal mines needing to be aligned with Australian Standards.
This is a discussion that should be had by CMSHAC.
6.1.17.1 Recommendations
The assessment team is not in a position to judge the technical appropriateness, or otherwise of the
suggestions made. We recommend that CMSHAC consider the amendments proposed for s67.
More generally, we suggest that CMSHAC discuss the appropriate role of Australian Standards in
the Queensland legislative framework. In principle, we would favour the view that coal mines be
required to comply with Australian Standards, unless they are specifically excluded in the CMSHA
or CMSHR. A list of Australian Standards could be appended as a Schedule to the CMSHR.
6.1.18 Section 69, Pre-start warning
Section 69 currently reads as follows:
69

Pre-start warning
(1)
(2)

This section applies if starting fixed or mobile plant at a coal mine is likely to cause a
hazard to a person near the plant.
The mine's safety and health management system must provide for the plant to be
fitted with a device that sounds a warning before the plant is started.
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An amendment to s69(2) has been proposed to require the warning to be sounded 'before the plant
is started or moved'. This is on the basis that low visibility of ground level objects means a horn
sequence is required to indicate direction of travel.
6.1.18.1 Recommendation
The assessment team recommends that CMSHAC consider the amendment proposed.
6.1.19 Section 70, Safe access to plant
During interviews it was suggested that the CMSHR should mandate 'routine inspections of access
systems' on fixed and mobile plant. It was proposed that results of these inspections should be kept
in a 'location that is easily accessible by each coal mine worker at the mine.' Were these proposals
to be accepted, s70 would need to be amended.
6.1.19.1 Recommendation
The assessment team recommends that CMSHAC consider the amendment proposed.
6.1.20 Section 71, Safety checks by competent person
Some interviewees have expressed concern that s71 is not having the impact originally intended;
and have sought amendments to more clearly specify requirements. At present, s71 reads as
follows:
71

Safety checks by competent person
A coal mine's safety and health management system must provide for(a) fixed and mobile plant used at the mine to be checked for hazards that might reasonably
be expected from operating the plant; and
(b) the checks be carried out(i) by a person competent in recognising the hazards; and
(ii) periodically and, if the plant has been stopped for at least 24 hours, before the plant
is started again.

Interviewees argued that s71(b)(ii) was written at a time when current practices, such as 'hot seat
changeovers' were not envisaged. They indicated that in some instances constant use of plant
meant that the checks envisaged under s71 were not being conducted for extended periods.
Interviewees suggested that s71(b)(ii) needed to be amended to specify that checks should be
conducted once per shift by a competent person, with the results of that check documented and
auditable.
The assessment team notes that it is important that the legislative framework is relevant to present
day circumstances. If the intention is that the checks required should be conducted within a
particular timeframe, then it would make sense for the section to be updated accordingly. Other than
where plant has been stopped for 24 hours or more, the current wording of s71(b)(ii) places no
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requirement on the timing of checks.
6.1.20.1 Recommendation
The assessment team recommends that s71(b)(ii) be amended to more clearly describe the
maximum interval allowable between safety checks.
6.1.21 Section 73, Checking mobile plant
Interviewees also questioned whether s73 needed to be amended to more clearly specify the timing
of checks of mobile plant. Section 73 CMSHA currently provides, in part:
73

Checking mobile plant
(1) A coal mine must have a standard operating procedure for checking mobile plant used at
the mine.
(2) The procedure must provide for the operator of the plant, as soon as practicable after
taking control of the plant, to check that the plant's brakes, steering, lights and any other
safety features are functioning properly.

The assessment team were told that individual operators were being encouraged to interpret 'as
soon as practicable' in s73(2) as meaning after they had gotten work well underway, or on a crib
break. Once again, we emphasise that we are not in a position to comment on the veracity or
otherwise of these statements. We doubt, however, that the practices described, if occurring, would
fall within the terminology of 'as soon as practicable after taking control of the plant'. Nevertheless,
if the checks envisaged under s73 are meant to be 'pre-start checks', then it is the case that s73(2)
does not clearly provide for this.
Some interviewees also queried what was meant by 'safety features', advising that there had been
repeated disputes in this regard.
6.1.21.1 Recommendation
The assessment team recommends that CMSHAC discuss the purpose of s73(2). If it is deemed
that the section is meant to provide for pre-start checks, then the provision needs to be amended
accordingly.
The assessment team is less convinced that there is a need to specify 'safety features' given the
likelihood that these will change as equipment is developed and introduced. However, there may be
value in providing examples for guidance purposes.
6.1.22 Section 76, Using mobile plant
Some interviewees have indicated that this section should be updated to take account of the advent
of autonomous vehicles.
Others have requested that collision avoidance systems should be mandated in this section.
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At present, s76 CMSHR reads, in part, as follows:
76

Using mobile plant
(1) A coal mine must have a standard operating procedure for using mobile plant.
(2) The procedure must include ways of minimising risks from the following(a) light and heavy vehicle interaction;
(b) overtaking and parking vehicles.

The assessment team sees merit in there being explicit recognition of the need for SOPs to include
ways of minimising risk associated with autonomous vehicles.
Whether or not to mandate collision avoidance technology is a policy decision for Government.
6.1.22.1 Recommendation
The assessment team recommends that s76(2) be updated to include reference to autonomous
vehicles.
6.1.23 Section 87, Bathrooms, toilets and dining facilities
A number of interviewees raised concerns about a perceived lack of bathroom facilities at some
sites. We were told that there were instances where 40 people were being expected to use 2
toilets; and where coal mine workers were 'going outside the machine' due to an inability to access
facilities. Several interviewees raised specific concerns about difficulties that they had been made
aware of that had been faced by female coal mine workers. The assessment team were provided
with examples of alleged instances where female coal mine workers had contracted infections
through being unable to access toilet facilities sufficiently regularly; and of others where
menstruating women had been unable to maintain adequate personal hygiene. While, once again,
we are not in a position to confirm the veracity, or otherwise, of these accounts, it is worth noting
that they were provided by interviewees from varying backgrounds and in considerable detail.
It is, of course, important, legally as well as otherwise, that coal mines provide access to hygienic
toilet facilities for both men and women.
Section 87 (1) currently reads as follows:
87
Bathrooms, toilets and dining facilities
(1) The site senior executive for a coal mine must ensure the mine has sufficient potable
water bathrooms, toilets, and other personal hygiene facilities and dining facilities to cater for
the needs of the largest number of workers who may be employed at the mine in a single
shift.
The assessment team believes that it would be appropriate to amend s87(1) to require the SSE to
ensure that the mine has sufficient toilets to cater for the needs of the largest number of workers,
'both women and men' who may be employed in a single shift.
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Interviewees also questioned the meaning of 'potable water'. We see value in including a definition
in this regard in the Dictionary to the CMSHR.
6.1.23.1 Recommendation
The assessment team recommends that s87 be amended as outlined; and a definition of 'potable
water' be inserted into the Dictionary CMSHR.
6.1.24 Section 89, Dust and Section 89A, Dust monitoring and reporting procedure
During interviews we received feedback to the effect that these provisions were deficient in that
they:
 Did not clearly specify what action should be taken in the event of exceedances
 Did not reference the exposure limits determined by Safe Work Australia (SWA)
 Prescribed limits based on an 8 hour shift, in a context where most coal mine workers would
be onsite for far longer than this
 Did not adequately link with the current requirements of RS 14: Monitoring respirable dust in
coal mines.
We note that these sections of the CMSHR do require reporting and recording of exceedances. We
acknowledge, however, that some interviewees would prefer that additional action was taken where
dust limits were breached. We also note that s89(2) specifically deals with circumstances where a
person is working a shift of more than 8 hours.
The assessment team is of the view that s89(1)(b) could reasonably be replaced with a requirement
for compliance with the relevant SWA exposure standards adjusted as necessary for shift length.
However, consistent with our earlier comments, we also note that in NSW 'Air quality, dust or other
airborne contaminants' is an identified 'principal hazard' at mine sites. There are corresponding
requirements for PHMPs and Control Plans dealing with this hazard. The assessment team
believes this holistic approach has much to recommend it.
6.1.24.1 Recommendation
The assessment team recommends that CMSHAC consider the adequacy of the existing provisions
relating to dust in the context of principal hazard management and control more generally.
6.1.25 Section 91, Noise
At present s91 CMSHR provides, in part:
91

Noise
(1) A coal mine's safety and health management system must provide ways of ensuring(a) each coal mine worker's exposure to noise is kept to an acceptable level; and
(b) the worker is not exposed to noise levels exceeding the levels stated in the national
standard for occupational noise.
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(2) The system must provide for the following(a) supplying personal protective equipment for persons in the work environment if there is
no practical way of reducing the person's noise dose to comply with subsection (1);
Interviewees raised several issues with this section which are summarised as follows:


Section 91(1)(a) is redundant. If exposure is above levels stated in the national standard for
occupational noise, then it cannot be at an 'acceptable level'.



There is no requirement to ensure that hearing protection is used in accordance with
national standards, or that fit testing of hearing protection be mandated.



Section 91(2) provides no incentive for coal mines to take steps to exposure to noise.

The assessment team believes that all of these points have merit. We support amendment of the
section to remove s91(1)(a), and to mandate fit testing of hearing protection. We note that were the
current emphasis on 'acceptable level of risk' to be replaced by the 'reasonably practicable'
approach as recommended earlier in this Report, there would be a clearer emphasis on eliminating
and reducing risk in general. If 'acceptable level of risk' is retained, we see the steps mandated in
the CMSHR in relation dust as being potentially relevant to noise also.
6.1.25.1 Recommendations
The assessment team recommends that specific amendments be made to s91 as proposed; and
that CMSHAC at the least give further consideration to applying a similar regime to noise, as that
presently required for dust under ss 89 and 89A CMSHR.
6.1.26 Section 100, Requirements for drilling and abandoning boreholes
Section 100 currently reads, in part, as follows:
100

Requirements for drilling and abandoning boreholes
(1) If a borehole is drilled or abandoned at a coal mine, the site senior executive for the coal
mine must ensure(a) the following provisions of the Petroleum and Gas (Safety) Regulation 2018 are complied
with(i)
Sections 28 to 30 and 44 to 46;
(ii)
For a drilling rig used to drill the borehole – section 20; and
(b) the requirements in schedule 2AA are complied with.

The assessment team has been advised that referencing schedule 2AA is problematic as the
schedule allows for fluid to be left in an abandoned borehole, and this creates an inrush risk in
conflict with s295 CMSHR. It has been suggested that, rather than calling up schedule 2AA the
specific requirements that need to be met should be included in the CMSHR. The assessment team
is not qualified to comment in detail on this matter.
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6.1.26.1 Recommendation
That CMSHAC consider the approach proposed.
6.1.27 Section 105, Open-cut examiner's responsibilities and duties-general
The assessment team received considerable feedback on the role of open cut examiners. These
included suggestions that:





All OCEs should be employed by CMOs on the basis that contract OCEs are allegedly
fearful of speaking up about safety concerns.
OCEs should have similar powers to SSHRs including the capacity to stop operations.
OCEs should report directly to the SSE given their important safety related role, with no
other persons in the management structure being able to give an OCE direction.
The CMSHR should specify that all OCEs must be given sufficient time to carry out their
safety related duties.

As may be observed, all but the last of these suggestions would require policy changes. The
CMSHR as it stands places responsibility on the SSE to ensure, as per s105(1)(a) that 'the main
responsibility of an open-cut examiner for the mine is the safety and health of persons…' We
believe that implicit in that obligation is a requirement that OCEs should be given the time and
opportunity to fulfil their 'main responsibility'.
Some interviewees also queried why the inspections carried out by an ERZ controller are specified
in Schedule 5 of the CMSHR, but there is no companion schedule for the inspections carried out by
an OCE. The assessment team is of the view that the CMSHR currently takes an inconsistent
approach to inspections; giving far more attention to delineating the inspections required
underground. We are of the view that this imbalance should be addressed.
6.1.27.1 Recommendations
That CMSHAC further consider the policy issues raised in relation to OCEs.
In addition, that an additional Schedule 5A be appended to the CMSHR detailing the inspections
that must be undertaken by OCEs under the Regulation.
6.1.28 Section 112, Live testing electrical equipment
It has been suggested that this section needs to be updated to ensure that a mine's SOP for live
testing electrical equipment provides for 'dealing with high arc flash energy levels'.
6.1.28.1 Recommendation
That CMSHAC consider the amendment proposed.
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6.1.29 Section 113, Electrical protection for electrical distribution system
At present s113 CMSHR reads, in part, as follows:
113

Electrical protection for electrical distribution system
(1) The site senior executive for a surface mine must ensure an earthed electrical
distribution system at the mine has earth leakage protection.
(2) Subsection (1) does not apply if(a) Persons at the mine are protected against indirect contact with the system; or

It has been suggested that the words 'above extra low voltage' be added after 'electrical distribution
system' in s113(1); and that subsection 113(2)(a) be deleted. This would align with current industry
installation standards.
6.1.29.1 Recommendation
That CMSHAC consider the amendments proposed.
6.1.30 Section 114, Electrical protection for mobile or transportable equipment
Subsection (2) of this section reads as follows:
114

Electrical protection for mobile or transportable equipment
(2) If the equipment does not have a local earthing system, the site senior executive for the
mine must ensure the cable has an earth continuity monitoring system that cuts off the
electricity supply immediately after an earth continuity fault is detected in the cable or
equipment.

It has been suggested that this subsection be augmented with the following: 'this earth continuity
monitoring device must have an easily accessible external test button on the equipment for
effectively testing the device'. We are advised that this would align with s193 underground coal
requirements and is typically what happens to ensure circuit protection devices operate correctly.
6.1.30.1 Recommendation
That CMSHAC consider the amendment proposed.
6.1.31 Section 119, Entry to highwall mining underground excavation
Interviewees have identified that the CMSHR does not deal explicitly with Auger mining. It is
suggested that the provisions in relation to entry to a highwall mining underground excavation be
expanded to also refer to Auger mining.
6.1.31.1 Recommendation
That s119 be amended to apply to Auger mining.
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6.1.32 Section 125, Safety and health management system for highwall mining
Once again, interviewees have suggested that this section be amended to encompass Auger
mining.
In addition, there were some suggestions that new sections needed to be introduced to provide
further detail on the nature of risk assessments required for highwall or Auger mining; to specify
what must be in an SOP for highwall or Auger mining; to prescribe the processes to be followed
when changing an SOP for highwall or Auger mining; and to require SSEs to give an inspector 60
days notice, prior to the planned commencement of highwall or Auger mining.
The assessment team notes that highwall and Auger mining represent relatively recent
developments in coal mining practice in Queensland. We see merit in the view that there should be
risk assessments and SOPs in place in relation to these practices. It is less clear that an SSE
should be required to give advance notice to an inspector when these mining methods are to be
used. As will be discussed later in this Report, there is already considerable scope for confusion
over the purpose (and usefulness), of other notices to inspectors.
6.1.32.1 Recommendations
The assessment team recommends that s125 be augmented by reference to Auger mining.
We further recommend that CMSHAC consider what other stipulations in relation to highwall and
Auger mining are appropriate in the context of the CMSHR.
6.1.33 Section 141, Safety inspections
Some interviewees indicated that s141 does not clearly enough indicate what safety inspections
must be carried out in open cuts. Our comments in relation to s105, and the recommendation that a
new Schedule 5A be formulated are relevant in this context.
6.1.34 Section 142, Flammable or toxic gas
This section sets out the core contents of a surface mine SOP 'for protecting persons from risks
from flammable or toxic gas at the mine'. It has been suggested that this section need to be
augmented to stipulate that the SOP must specify training requirements, and calibration of testing
equipment. We were advised that there were examples of shortcomings in both areas at some
mines. Once again, we are not in a position to attest to the veracity, or otherwise, of this assertion.
6.1.34.1 Recommendation
The assessment team recommends that CMSHAC consider the amendment proposed.
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6.1.35 Section 153, Giving technical directions to a person appointed under s60 (8) or (9) of
the Act
As with s60 of the CMSHA, interviewees sought clarification as to what was meant by a 'technical
direction'.
Some interviewees believed that s153 should specify that only a person with a first class certificate
of competency should be able to direct another person with a first class certificate on a matter that
impacts safety. We note that one difficulty with this approach would be the need to define what 'a
matter that impacts safety' might consist of.
6.1.35.1 Recommendation
Consistent with our recommendation in regards to s60 CMSHA, the assessment team believes that
the term 'technical direction' should be clarified within the CMSHR.
6.1.36 Section 156, Emergency mine sealing and entry airlocks
The assessment team received two specific recommendations for change to section 156(1). That
subsection currently reads as follows:
156

Emergency mine sealing and entry airlocks
(1)

The site senior executive for an underground mine must ensure(a)
each entrance from the surface to the underground mine is capable of being
sealed(i) at the surface without requiring persons to travel in front of the entrance to
seal it; or
(ii) if the entrance is a vertical shaft(A) In the way mentioned in subparagraph (i); or
(B) In a roadway at the bottom of the shaft;
(b) At least 1 entrance from the surface to the underground mine has a mine entry
airlock.

It was observed that there were no provisions in the CMSHR dealing with exclusion zones around
shafts and portal entrances when sealing operations were undertaken. It was suggested that a new
subsection (c) be added to s156(1) to provide that 'the SSE must ensure that the method of sealing
mentioned in s156(1) (a) and (b) establishes suitable positions so that the risks to persons
conducting the sealing operation is at an acceptable level. This may involve the use of exclusion
zones or suitable blast shields'.
Separately, interviewees raised concern that s156(1)(a)(ii) had been interpreted as encompassing
any borehole entering the underground mine including a gas riser, cable borehole, or
communications borehole. It was noted that the risk associated with sealing a 6m shaft would likely
be very different to that associated with sealing a 6cm borehole. It was suggested that the scope of
s156(1)(a)(ii) needed to be clarified.
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6.1.36.1 Recommendation
The assessment team believes that both of these proposals appear to have merit. We recommend
that the changes proposed be further considered by CMSHAC.
6.1.37 Section 180, Application of division
Division 2 deals with electrical equipment and installations in underground mines. Section 180
CMSHR currently reads as follows:
180

Application of division
This division does not apply to electrical equipment and installations that are being used at
an underground mine in a life-threatening emergency.

Recent experience has prompted the suggestion that s180 should also specify that the division does
not apply 'in a sealed mine or part thereof where no persons are underground and the risk on the
surface of the mine is at an acceptable level and is low as reasonably achievable'.
Subject to our earlier comments on 'acceptable level of risk' we would support the clarification
proposed.
6.1.37.1 Recommendation
That s180 be amended to make clear that Division 2 does not apply in a sealed mine or part thereof
where no persons are underground.
6.1.38 Section 182, ERZ 1
Interviewees have suggested that this section should be amended to clearly encompass portable
electrical equipment.
At present s182(1) reads as follows:
182

ERZ 1
(1)
The site senior executive for an underground mine must ensure fixed, mobile and
transportable electrical equipment installed or operated in an ERZ1 at the mine(a) is suitable for use in an underground mine; and
(b) is certified as having explosion protection.

It was noted that portable electrical equipment are presently dealt with in RS1: Underground
electrical equipment and electrical installations; however interviewees argued that there was no
continuing, substantive, rationale for excluding portable electrical equipment from the scope of s182.
6.1.38.1 Recommendation
That CMSHAC consider the approach proposed.
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6.1.39 Section 191, Earth fault current limitation, and section 192, Earth leakage protection
These sections presently set out very specific requirements in relation to earth fault current
limitation, and earth leakage protection. Certain exceptions to those requirements are allowed
under both sections.
The assessment team were advised that there were now systems and installations incorporating
technology that was not in use when sections 191 and 192 were included in the CMSHR. We were
informed that some of these systems could potentially provide greater mining efficiencies, at a lower
risk level than traditional approaches. On that basis, it was suggested that ss191 and 192 needed
to be amended to provide for exceptions 'when an engineering study identifies that an electrical
installation or system can provide equivalent or better protection' to that provided by the
specifications in the CMSHR.
6.1.39.1 Recommendation
That CMSHAC consider the approach proposed.
6.1.40 Section 194, Limitation on earthing conductor's current
Section 194 CMSHR currently reads as follows:
194

Limitation on earthing conductor's current
(1)
The electrical engineering manager for an underground mine must ensure an
earthing conductor at the mine is not used to carry an electrical circuit's normal
current.
(2)
Subsection (1) does not apply if the conductor is used for earth continuity protection
and as a lockout earth fault current protection device.

The assessment team were advised that, at present, underground mines running variable speed
devices would be unlikely to be in compliance with s194(1) due to the high frequency circulating
currents in the earthing circuit that are typical of these drives. It was suggested that that s194(2) be
augmented by the words 'or if the conductor is used and managed as part of a variable speed
device circuit'.
6.1.40.1 Recommendation
That CMSHAC consider the approach proposed.
6.1.41 Section 198, Traction battery powered vehicles
The assessment team were advised that the section as it stands does not consider the possible
effects of using lithium batteries.
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Section 198 presently reads as follows:
198

Traction battery powered vehicles

The site senior executive for an underground mine must ensure(a) A vehicle powered by a traction battery and used at the mine is fitted with a detector for, and
protection from, battery earth leakage current; and
(b) The traction battery is adequately ventilated to prevent accumulations of explosive mixtures
of hydrogen and air forming in the battery's immediate vicinity.
To ensure that risks associated with lithium batteries are catered for, it was suggested that a new
subsection (c) be inserted to specify that the battery is 'adequately protected to prevent thermal
runaway'.
6.1.41.1 Recommendation
That CMSHAC consider the approach proposed.
6.1.42 Section 199, Trolley wire traction systems
It was suggested that this section is redundant, and should be removed from the CMSHR, on the
basis that trolley wire traction systems were neither used nor recommended.
6.1.42.1 Recommendation
That CMSHAC consider the approach proposed.
6.1.43 Chapter 4, Part 6, Division 3, Standard operating procedures for explosives and
explosive-powered tools
The assessment team was advised that 'alternate products' were being trialled and used as a
replacement for P1 explosive. These products are not considered to be 'explosives' but
nevertheless have the potential to cause harm to persons if stored, transported, handled, used and
disposed of incorrectly.
It was suggested that Division 3 needed to be amended to include these 'alternate products'.
6.1.43.1 Recommendation
The assessment team believes further thought needs to be given to the suggestion made. Simple
reference to 'alternate products' may not be sufficiently specific.
6.1.44 Section 226, Acknowledging alarms
The assessment team received suggestions that this section needed to be augmented with greater
detail on the SOP for acknowledging alarms.
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At present s226, CMSHR reads as follows:
226

Acknowledging alarms
(1)

An underground mine must have a standard operating procedure for acknowledging
alarms that are activated when gas alarm levels are exceeded.
(2)
The procedure must provide for at least 1 person to be(a)
on the surface when a person is underground; and
(b)
authorised by the underground mine manager for the mine to acknowledge
the alarms.
We were advised that there were concerns that some SOPs for acknowledging alarms were
insufficiently specific to provide assurance that those alarms would be adequately dealt with. Once
again, we are not in a position to comment on the veracity, or otherwise, of those assertions.
It was proposed that s226 be augmented with the following subsection:
3) The standard operating procedure for acknowledging alarms must provide for:
(a) recording the date, time, location and values; and
(b) recording the identification of persons receiving and acknowledging alarms; and
(c) recording the action taken upon receiving and acknowledging alarms; and
(d) keeping the information mentioned in Subsection (3) based at the mine in a way that
enables the information to be easily accessed and inspected.
In our view, the proposed amendments reflect what might reasonably have been expected from an
SOP for acknowledging alarms. If those aspects are deemed to be a mandatory requirement then
we would support the amendment proposed.
6.1.44.1 Recommendation
That consideration be given as to whether the proposed amendments reflect mandatory
requirements, and, if so, that s226 be augmented as suggested.
6.1.45 Provisions regarding methane in longwall tailgate
The assessment team received very detailed submissions in regard to perceived inadequacies in
the CMSHR in regard to the detection of methane in longwall tailgates. In essence, those
submissions argued that current requirements could allow methane in tailgates to reach dangerous
levels. We recognise that those arguments may be contested.
Interviewees suggested that the following changes need to be made to the CMSHR:
Current regulation
243

Main return airway and return airway in a ventilation split

(1) At least 1 automatic methane detector must be located in(a) Each main return airway; and
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(b) Each return airway in a ventilation split.
(2) The detector must automatically activate a visible alarm when the general body
concentration of methane detected in the return air exceeds the percentage stated in the
mine's principal hazard management plan for ventilation as the percentage that must not be
exceeded before the detector activates the alarm.
Proposed change
It was suggested that a new subsection (3) be introduced as follows:
243

Main return airway and return airway in a ventilation split

(3) The detector required by s243(1)(b) for the return airway of a longwall or development
ventilation split must automatically trip the electricity supply to non-intrinsically safe
equipment in the return airway of the ventilation split when the general body concentration
exceeds 2.0%.
Current Regulation
244

Longwall face

(1) At least 1 automatic methane detector must be located in the following places(a) the intersection between the longwall face and an intake airway;
(b) the intersection between the longwall face and the return airway.
Proposed change
It is suggested that a new subsection (1) (c) be introduced as follows:
(c) in the return airway of a longwall face, at a distance not to exceed 400m from the
longwall face.
It is further suggested that a new (4) be added to s244 which would read:
(4) A detector located in the longwall return airway in accordance with s244(1)(c) must
automatically trip the electricity supply to longwall equipment in the longwall face and nonintrinsically safe equipment in the return airway when the general body concentration of
methane detected exceeds 2.0%.
Current Regulation
344

Other things for which ventilation system must provide

This section currently mandates certain aspects of a mine's ventilation system.
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Proposed change
It is suggested that the ventilation system must provide for controlled ventilation in 'the return airway
from each working place in an ERZ1'. This would necessitate the addition of a new s344(1)(b)(iv).
In addition, interviewees suggested that the listing of high potential incidents under Schedule 1C
CMSHR be amended to include 'a general body concentration of methane detected that exceeds
2.5% in part of the mine required to be ventilated under s344(1)(b) of the CMSHR'.
The assessment team fully recognises that the amendments proposed will require further discussion
within CMSHAC, and more broadly. Given the potential significance of the issues raised, and of the
proposed changes, we would encourage their timely consideration.
6.1.45.1 Recommendation
That the amendments proposed in relation to methane detection be given timely consideration.
6.1.46 Section 242, Intake airways
Presently, s242(4) CMSHR provides as follows:
242

Intake airways

(4) A detector located at an interface between 2 NERZs must(a) automatically activate a visible alarm when the general body concentration of methane
detected at the interface exceeds 0.25%; and
(b) if the NERZ has been subdivided- automatically trip the electricity supply to non-intrinsically
safe plant in the adjacent subdivided part when the general body concentration of methane
detected at the interface exceeds 0.5%.
The assessment team has been advised that in the circumstances described in s242, it is critical
that some low power storage systems remain inside equipment such as monitoring and measuring
devices. These devices are normally located inside explosion protected equipment. We are advised
that if the conditions of use in the relevant standards are followed then the risk, particularly in a
NERZ can be managed to an acceptable level.
On the above basis, it has been suggested that s242 be amended to clarify that 'Part (b) does not
include low power storage systems'.
6.1.46.1 Recommendation
That CMSHAC consider the approach proposed.
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6.1.47 Section 250, Action to be taken if methane detector activates or is non-operational
Section 250(1) CMSHR currently provides as follows:
250

Action to be taken if methane detector activates or is non-operational

(1) An underground mine must have a standard operating procedure for taking action when any
of the following happens(a) An automatic methane detector fitted to a machine, vehicle or plant mentioned in section
233, 234, 235, 236, 237, or 238(i)
Trips the electricity supply to the machine, vehicle or plant; or
(ii)
Stops its internal combustion engine;
Interviewees have queried why s250(1)(a) does not also cross-reference s239 CMSHR, which deals
with other explosion-protected electrical plant. The situation is seen as an oversight.
6.1.47.1 Recommendation
That s250(1)(a) also reference s239 CMSHR.
6.1.48 Section 254, Using aluminium alloys underground
Some interviewees argued that the specifications in this section needed to be brought into line with,
(depending on the interviewee), approaches taken in the United States, NSW, or ISO standards.
The assessment team is not in a position to provide any particular guidance on this issue.
6.1.48.1 Recommendation
That CMSHAC and the Queensland Government consider whether there should be any particular
change in relation to use of aluminium alloys underground.
6.1.49 Section 265, Safety and health management system for hot work
At present s265(2)(e) provides that a coal mine's SHMS must encompass:
265

Safety and health management system for hot work

(2) (e) restricting access by persons, other than persons involved in the work, to the ventilation
split in which the hot work is being carried out;
Interviewees advised they had been given varying interpretations as to who would fall into the
category of 'persons involved in the work' as described in s265(2)(e). They suggested the
subsection be clarified to indicate that mines should be allowed to identify those who could have
access during hot work through a risk assessment process.
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6.1.49.1 Recommendation
The assessment team supports clarification of s265(2)(e).
6.1.50 Section 283, Plan of surface land
At present this s283(2) CMSHR requires as follows:
283

Plan of surface land
(2)

the scale of a hard copy of the plan must be 1:2500.

Interviewees suggested that this requirement was anachronistic, given present day approaches to
development of plans. The assessment team agrees with this view.
6.1.50.1 Recommendation
That section 283(2) CMSHR be deleted.
6.1.51 Section 288, ERZ 1
At present s288(2) provides that a workplace where brushing in an outbye location is taking place is
not an ERZ1.
The section defines brushing as 'removing a layer of material from the floor, roof or side of a
heading or cut-through'.
During the course of our interviews we were provided with alleged examples where 'brushing' was
interpreted as encompassing 'mining a metre of stone in the floor' and 'removing several layers'. It
was asserted that the exclusion of brushing in an outbye location from an ERZ 1 was being abused.
Once again, we are not in a position to comment on the veracity or otherwise of these statements.
We note that various dictionary definitions of 'brushing' refer to a 'light' motion or touch. On the face
of it the alleged examples provided would not seem to fit within that definition. We recognise,
however, that there may be other views. In any case, in the light of the points made, there would
seem to be a need for a more specific definition of 'brushing' in the CMSHR.
6.1.51.1 Recommendation
That a more specific definition of 'brushing' be provided in the CMSHR.
6.1.52 Section 289, NERZ
It has been suggested that there would be value in clarifying that a part of a mine with 'an inert
atmosphere with no persons underground' should be identified as an NERZ under s289. The
assessment team supports the logic of this approach.
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6.1.52.1 Recommendation
That s289 be amended to specify that 'a part of a mine with an inert atmosphere with no persons
underground' is an NERZ.
6.1.53 Section 296, Escapeways
At present s 296(1) CMSHR states as follows:
296

Escapeways
(1)

The site senior executive for an underground mine must ensure the mine has at least
2 trafficable entrances (escapeways) from the surface that are separated in a way
that prevents any reasonably foreseeable event happening in 1 of the escapeways
affecting the ability of persons to escape through the other escapeway.

The construction of “reasonably foreseeable event” for the purposes of section 296(1) was
considered in CFMEU v Queensland and Anglo Coal [2005] QCA 127.37 While the Court provided
guidance in this regard, we are of the view that the section itself could usefully be clarified further.
We suggest there would be value in providing the following explanation of the meaning of
“reasonably foreseeable event” in s296:
A “reasonably foreseeable event” for the purposes of section 296(1) is an event which a
reasonable person in the position of the site senior executive ought to have in contemplation
when ensuring that the mine has at least 2 trafficable entrances (escapeways).
6.1.53.1 Recommendation
That s296(1) be amended as proposed.
6.1.54 Section 315, ERZ controller must be present during mining in ERZ1
The assessment team received a number of comments about s315 CMSHR.
At present, s315 reads as follows:
315

ERZ controller must be present during mining in ERZ1
(1) The ERZ controller for an ERZ1 must be present in the zone whenever coal or stone is
being mined, or strata control activities are being carried out, in the zone.
(2) Subsection (1) does not apply if the controller is(a) in an adjacent ERZ0 for which the controller has been appointed; or
(b) inspecting plant, in a NERZ, in the immediate vicinity of the ERZ1.

37

CFMEU v Queensland and Anglo Coal [2005] QCA 127, at [27].
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Interviewees argued, variously, that:





The term 'strata control' was insufficiently clear. 'Is strata control only roof bolting?' 'Is strata
monitoring part of 'strata control'?'
The requirement that an ERZ controller 'must be present in the zone' is too vague, and is
being interpreted in widely different ways within the industry.
The location of the ERZ controller should be risk based and dependant on the task being
undertaken.
The words 'immediate vicinity' are too vague and should be clarified.

The assessment team believes there would be value in clarifying s315 to deal with the issues
raised.
6.1.54.1 Recommendation
That there be further discussion in regard to the intention of s315, and that the section be
subsequently amended to deal with issues raised.
6.1.55 Section 320, Notices to inspector
From the outset, the assessment team has been concerned that s320 requires an SSE to provide
an inspector with a notice about proposed second workings. The effectiveness of the provision
could be enhanced by providing specific actions the inspector must take when they have been given
a notice about proposed second workings.
During interviews we received considerable feedback to the effect that s320 had become some form
of de facto approval process. Strong doubts were expressed as to whether s320 as drafted served
any useful purpose.
We are of the view that, either: the role to be played by inspectors with regard to second workings
needs to be more clearly specified; or s320 needs to be removed from the CMSHR. In the absence
of any sound argument being provided as to why inspectors should need to approve or otherwise
deal with notices of second workings, we favour the second of the two options.
6.1.55.1 Recommendation
That s320 be removed from the CMSHR.
6.1.56 Section 326, Notice of intention to seal a mine, and section 327, Sealing underground
mine
Section 326 CMSHR presently requires mines to give notice of proposed sealing to an inspector
and an ISHR. Section 327 CMSHR provides, in part, as follows:
327

Sealing underground mine

(1) The underground mine manager for an underground mine must ensure the mine, or part of
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the mine, is not sealed unless(a) the underground mine manager has given notice of the proposed sealing under section
326; and
(b) the inspector to whom the notice was given has given the underground mine manager a
written acknowledgement that the inspector is satisfied with the details of the proposed
sealing given in the notice.
(2) The underground mine manager must ensure the mine, or part, is sealed in the way
acknowledged by the inspector.
Interviewees indicated that both mines and inspectors were interpreting s327 to mean that sealing
could not occur without the approval of an inspector. We are of the view that this interpretation is
understandable given the construction of the section.
Some interviewees questioned why an inspector's acknowledgement (or approval) should be
required at all for routine sealing. Those interviewees argued that at present mines were
experiencing delays (s326 requires notices of intention to seal a mine to be provided 'at least 30
days' beforehand) for no actual safety related purpose. By contrast, other interviewees indicated
that a longer notice period should be provided to allow more detailed scrutiny of sealing plans.
The assessment team is of the view that discussions should be held to define to the role inspectors
should play in relation to routine sealing. In that context, it should be noted that s128 CMSHA does
not list 'approval' as one of the functions of inspectors or inspection officers, although provision of
'advice and information' is included at s128(d). If it were deemed that approval was
necessary/appropriate, then consideration would need to be given as to whether s128 CMSHA, as
well as sections 326 and 327 CMSHR should be amended. If 'approval' is not the role to be given to
inspectors in relation to sealing then this should be clarified; and consideration given to adjusting the
wording of sections 326 and 327.
6.1.56.1 Recommendation
That there be further discussion in relation to the appropriate role of inspectors in regard to sealing
of underground mines.
6.1.57 Section 343, Ventilation system must provide for general body concentrations for
particular contaminants and gases; Section 359, Exposure to atmospheric
contaminants other than carbon dioxide; Section 361, Prohibition on working in poor
quality air; Schedule 6
Each of these sections reference limits for particular contaminants and gases which are then listed
in Schedule 6, General body concentrations for atmospheric contaminants, CMSHR.
Some interviewees suggested that rather than attempting to maintain an up to date listing of
acceptable concentrations in the CMSHR, the Regulation should instead require adherence to
Safework Australia Occupational Exposure Limits (OELs). This would avoid the need to update the
CMSHR each time OELs were altered; and ensure that the approach taken in the Regulation is not
out of step with SWA requirements.
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The assessment team notes that almost all of the acceptable concentrations currently listed in
Schedule 6 are the same as the current Safework Australia OELs. The exception is the limit for
acetaldehyde which has been updated by Safework Australia; but not revised within the CMSHR.
With regard to carbon dioxide, we note that there has previously been a view that SWA limits should
not apply in a mining context. It may be appropriate for the Department to reconsider this position.
The review team is of the view that there is a weight of opinion that warrants the Department
revisiting the limits for carbon dioxide.
6.1.57.1 Recommendation
The assessment team recommends that CMSHR specific exposure standards be removed and
reference made to the relevant Safework Australia occupational exposure standard, unless none
exists.
We further recommend that consideration be given to whether it remains appropriate to have a
mining specific approach to carbon dioxide concentrations.
6.1.58 Section 344, Other things for which ventilation system must provide
Interviewees raised concern that the references to 'standing work place' in s344(1)(b)(ii) were
unclear. We were advised that this terminology was not in common usage and there were multiple
interpretations of it. It was suggested that the subsection be removed
Some interviewees also queried whether s344(2) needed to be redrafted. Section 344 currently
reads, in part, as follows:
344

Other things for which ventilation system must provide
(1)

(2)

The ventilation officer for an underground mine must ensure the mine's ventilation
system provides for the following(a)
minimising, within acceptable limits, the layering and accumulation of noxious
and flammable gas in each place where controlled ventilation is required
under paragraph (b)….
Subsection (1) (a) does not apply when there is a sudden, temporary increase in the
general body concentration of methane to more than 2.5% and the ventilation system
is capable of quickly reducing the methane concentration to not more than 2.5%.

The assessment team was provided with a copy of advice to the effect that 'every occasion when
methane is found in mine roadways required to be ventilated under regulation at a general body
concentration of 2.5% or greater, must be reported as a high potential incident'. Interviewees
argued that this advice was inconsistent with s344(2).
6.1.58.1 Recommendations
The assessment team recommends that either the term 'standing working place' be clarified, or
s344(1)(b)(ii) be deleted.
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We further recommend that discussions be held to clarify what is expected in regard to methane in
mine roadways; with amendments to the CMSHR being made in the light of those discussions.
6.1.59 Section 360A, Exposure to internal combustion engine pollutants
At present s360A provides as follows:
360A Exposure to internal combustion engine pollutants
An underground mine's safety and health management system must provide for controlling
the exposure of persons to an atmosphere at the mine containing internal combustion
engine pollutants.
Some interviewees saw this section as being inadequate, given the potential health effects of
exposure to diesel emissions, and sought inclusion of further detail on the control of diesel engine
usage and ventilation splits underground. While noting that a Guidance Note was under
development, it was suggested that certain aspects, such as, for example, a requirement for a
diesel exhaust management plan, should be included in the CMSHR itself.
We are of the view that the present re-examination of the legislative framework offers an appropriate
opportunity for industry and government to consider what should be mandated in relation to
exposure to internal combustion engine pollutants.
6.1.59.1 Recommendation
That further consideration be given to what requirements should be mandated in relation to
exposure to internal combustion engine pollutants.
6.1.60 Section 366, Withdrawal of persons in case of danger
During interviews, we were advised that there was contention as to where coal mine workers should
be withdrawn to in the event of a part of an underground coal mine, or the entirety of the mine, being
taken to be dangerous. We note that s366 is silent on this question. Without wanting to prescribe
particular locations, we do see that there would be value in the section being augmented to deal
with how suitable locations may be determined.
6.1.60.1 Recommendation
That further discussion be held as to how s366 could be amended to respond to the issue raised.
6.1.61 Schedule 1C, Types of high potential incidents for section 198(2)(b) of the Act
The assessment team received a range of suggestions for changes to Schedule 1C as follows:
 Include 'fall from heights'
 Include 'open cut spontaneous combustion'
 Include 'reports of verbal and physical abuse, bullying and harassment'
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Replace the reference in (10) (b) to 'ventilation failure causing a dangerous accumulation of
methane or other gas' with the more generic 'an event'. This would encompass outbursts
and gas release where the ventilation system is not compromised and there is potential for
ambiguity – i.e. the ventilation system is still operating but there has been a sudden increase
in gas concentrations to a potentially dangerous level.

While these suggestions should be discussed further, we note that the inclusion of 'reports of verbal
and physical abuse, bullying and harassment' would raise many issues, including legal ones. We
would not recommend this course of action.
6.1.61.1 Recommendation
That there be further discussion on the suggestions made for amendment to Schedule 1C.
6.1.62 Schedule 2, Types of serious accidents and high potential incidents for section 200(1)
and 201(1) of the Act
The assessment team also received feedback to the effect that Schedule 2 was too underground
focussed. It was argued that a 'fire' in an open cut might not necessarily constitute a high potential
incident for the purposes of sections 200, and 201 CMSHA. Queries were also raised as to whether
the term 'electric shock' needed to be clarified.
6.1.62.1 Recommendation
That there be further discussion in relation to the issues raised regarding Schedule 2.

6.2 Comprehensiveness
As with the CMSHA, interviewees identified a range of 'gaps' in the CMSHR. The following sections
discuss the points raised.
6.2.1 Section 10, Developing standard operating procedures
Section 10 CMSHR sets out the detailed steps to be taken in 'developing standard operating
procedures for managing and controlling hazards at the mine'.
Interviewees raised two main concerns with s10 as it stands. It was noted that, as drafted, the
section does not clearly deal with the review of SOPs. It was suggested that s10 be augmented to
do so. It is the case that while s64 CMSHA requires the review of SOPs under certain
circumstances; the method by which this review is to occur is not prescribed.
Some interviewees also observed that s10 CMSHR does not deal with a circumstance where the
operator of multiple sites would like to introduce a standard SOP across those sites (with possible
minor adaptations for particular site circumstances).
In our view, the two matters raised do need to be addressed in the CMSHR. Review of SOPs is
clearly an important component of coal mine worker engagement in safety and health. While we are
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aware that the concept of multi-site SOPs is not supported by some sections of the industry; we see
no reason, in principle, to exclude consideration of this concept. There seems no objective evidence
that multi-site SOPs are intrinsically inadequate. The processes followed to ensure that they are,
indeed, relevant to individual site circumstances will be key.
6.2.1.1

Recommendation

The assessment team recommends that CMSHAC discuss the issues raised, with a view to
augmenting the CMSHR to specifically deal with both matters.
6.2.2 Health Surveillance
During our consultations, the assessment team were provided with detailed suggestions for
changes that could be made to strengthen requirements for coal mine worker health surveillance in
the CMSHR. These proposals were based on the view that the existing Coal Mine Worker's Health
Scheme falls short of a fully functional health surveillance system – as described by the
International Labour Organisation (ILO).38 Our interviewees suggested that the CMSHR should be
amended to mandate:










annual auditing of the records provided to the Department, by an appropriately medically
qualified person, to ensure that the quality of records is acceptable;
analysis of health records held by the Department on at least an annual basis to identify
trends in the incidence of nominated diseases and conditions;
provision of reports on the analysis of health records to the Commissioner and to CMSHAC;
electronic storage of records held by the Department;
review of the scope and effectiveness of the Scheme at least every five years in consultation
with coal mine workers and retired coal mine workers. This review could be conducted by
CMSHAC;
adequate resources be provided to the Scheme;
management of the Scheme by an appropriately qualified Executive Director Medical
Services; and
broadening of the scope of the Scheme to encompass collection, analysis and reporting on
health surveillance data to monitor trends in hearing loss, musculoskeletal function, and skin
diseases and disorders.

Without wishing to exceed our brief, the assessment team notes that the suggestions made are in
accord not only with ILO guidance, but also with the objects of the Act.
6.2.2.1 Recommendation
The assessment team recommends that CMSHAC give positive consideration to the suggestions
made.

38

See International Labour Organisation, Technical and Ethical Guidelines for Workers' Health Surveillance,
Occupational Safety and Health Series, No. 72, Geneva, 1998.
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6.2.3 Health risk assessment and control
A number of interviewees have expressed the view that the current approach to occupational health
risk in the Queensland legislative framework is inadequate. It has been noted that there is no
requirement for sites to conduct health risk assessments, or to prepare a health control plan (as is
mandated under the NSW Work Health and Safety (Mines and Petroleum Sites) Regulation 2014).39
The International Council on Mining and Metals has provided guidance on what constitutes a good
health risk assessment which could be utilised by the Queensland mining industry. We were
advised that while some sites have independently chosen to conduct these assessments, and to
prepare the equivalent of health control plans, this is not commonplace.
The assessment team notes that the Queensland legislative framework takes a relatively minimalist
approach to occupational health assessment and control.
6.2.3.1 Recommendation
The assessment team recommends that CMSHAC give positive consideration to the inclusion of
requirements for health risk assessments, and health control plans, in the CMSHR.
6.2.4 Chapter 4, Part 4, Division 4, Mines rescue
The assessment team received a variety of comments in relation to mines rescue. In summary,
these were as follows:





That mines rescue requirements should be applied to open cut operations.
That mines rescue teams should be able to attend sites without having to go through any
form of site induction.
That the CMSHR should stipulate that there should be sufficient mines rescue capability
continuously across every shift, not every FIFO.
That there needs to be a clearer relationship between QMRS requirements and the
provisions of the CMSHR.

Our view is that each of these suggestions are matters that would require further industry
discussion.
6.2.5 Dictionary
In the body of this Report we have highlighted a number of instances where terms need to be
defined, or better defined, in dictionaries to the CMSHA and CMSHR.
In addition, interviewees have suggested that the dictionary to the CMSHR should be augmented by
inclusion of the following definitions for the following terms:


39

Goaf means the part of a mine from which coal and stone has been partially or wholly
removed by second workings. (Also known as Goaves or Gob).
Work Health and Safety (Mines and Petroleum Sites) Regulation 2014 (NSW), s26.
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Misfire means the failure of a charge, or part of a charge, to explode or ignite.



Bord and Pillar for an underground coal mine means, partial or full coal extraction methods
by equipment other than mechanised Longwall machinery.



A Shaft for an underground coal mine means any borehole of any diameter connecting the
surface of a mine to underground mine workings that has been used for upcast or downcast
ventilation. Shafts are subject to provisions within sections 326, 327, 328 and 329.



Borehole for an underground coal mine means a borehole of any diameter connecting the
surface of a mine to underground mine workings for purposes other than ventilating the mine
and or providing primary, secondary or emergency access. Boreholes are subject to
provisions within sections 326, 327, 328 and 329.



First workings, for an underground mine, means the first phase of mining, developing and
supporting roadways within the mine on advance. First workings include increasing a
roadway width for installation of equipment.



Waste or Abandoned Workings for an underground coal mine means part or parts of a
mine which coal and stone has been partially or wholly removed by either First or Second
Workings and now cannot be safely accessed by coal mine workers.



Airlock for application in mines is a compartment or small room with controlled pressure and
parallel sets of doors, to permit movement between areas of different pressure differential,
airlocks may also be used in the application of dust control for maintaining clean rooms.

6.2.5.1 Recommendation
That the terms and definitions proposed be positively considered for inclusion in the Dictionary to
the CMSHR.
6.2.6 Drones
Interviewees highlighted the lack of any reference to drones in either the CMSHA or CMSHR. It
was suggested that the CMSHR should be amended in this regard, and very detailed potential
provisions were provided.
The assessment team is not disposed to recommend any changes to the CMSHR in relation to
drones unless, and until, it can be shown that other legislation is deficient in dealing with the usage
of these devices.
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7 Recognised Standards
7.1 General Observations
The assessment team received considerable negative feedback in relation to the existing
Recognised Standards. In summary, the issues raised were as follows:






The usefulness and readability of the existing RS varies widely. 'Some of them don’t make
much sense'.
Some RS are 'out of date', and there is no agreed program for reviewing them.
The contents of some standards – interviewees most commonly referenced RS 16: Use and
control of polymeric chemicals at underground coal mines – should be included in the
CMSHR on the bases that there is no other acceptable approach; and that incorrect use of
these chemicals can have very significant consequences.
The RS seem to have been written without sufficient understanding of their status at law,
and there is confusion over whether 'shall', 'should' or 'must' are appropriate words to use in
the documents.

The assessment team shares the view expressed by many interviewees that the content of all RS
requires more detailed reconsideration and review. We suggest that this review could usefully take
the following approach:
1
2
3
4

Identification of which components, in which RS, the Department wishes to mandate.
Insertion of the relevant mandatory components in the CMSHR.
Reassessment of the remaining content of each Standard by individuals with expertise in
drafting of statutory instruments, with a view to streamlining and clarifying the documents.
CMSHAC consideration of redrafted RS.

We also support the suggestions made by interviewees that each RS should be reviewed by
CMSHAC every 5 years to ensure that its content remains current; and that there would be value in
developing a template for RS to facilitate greater consistency in approach.
In addition, the assessment team believes that a change needs to be made to s37 CMSHA that
makes clear who is responsible for determining whether a way, other than a RS, 'achieves a level of
risk that is equal to or better than the acceptable level'. In the context of the apportionment of
obligations under the Act; the logical options in this regard would seem to be 'the SSE' or 'an
inspector'.
On balance, given that RS are envisaged as a means by which sites may be able to adopt and
follow innovative processes, we would support the SSE having the role of determining whether or
not 'another way' meets the requirements of the Act. If this was agreed, the relevant section of the
CMSHA would read as follows:
37

How obligation can be discharged if regulation or recognised standard made
(3) Subject to subsections (1) and (2), if a recognised standard states a way for ways of
achieving an acceptable level of risk, a person discharges the person's safety and health
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obligation in relation to the risk only by(a) adopting and following a stated way; or
(b) adopting and following another way that the SSE determines achieves a level of risk that
is equal to or better than the acceptable level.

7.2 Recommendations
That CMSHAC support a more detailed review of the existing RS as proposed.
That the content of each RS be reviewed every 5 years.
That a template be developed for use in drafting all future RS.
That s37 CMSHA be amended to clearly stipulate who is responsible for determining that 'another
way' 'achieves a level of risk that is equal to or better than the acceptable level'; and that CMSHAC
give positive consideration to the specific amendment proposed.

83

8 Appendices
8.1 Summary of Recommendations
Fundamental changes
Acceptable Level of Risk
The concept of 'acceptable level of risk' in s29, and throughout the legislative framework, should
be replaced with the 'reasonably practicable' concept from the Work Health and Safety Act 2011
(Qld) (WHSA).
SHMS Obligations
SHMS obligations should be consolidated for easier consideration by obligation holders.
Restructure of Legislative Framework
The balance between the framework components – ie the Act, Regulation, and Recognised
Standards – should be recalibrated to transfer operational detail from the Act to the Regulation,
and to ensure that mandatory requirements are placed in the Regulation rather than in
Recognised Standards.

New provisions CMSHA
Additions to the Dictionary CMSHA
Definitions for the following terms should be added to Schedule 3, Dictionary, CMSHA:
 'Due diligence' – in the context of s38.
 'Design' and 'manufacture' – in the context of s44.
 'Service provider' – in the context of s47.
 'Temporarily absent' – in the context of s58.
 'Technical matter' – in the context of s60. (Or alternatively, examples should be given for
this term).
 Subject to the retention of s94, 'practical miner' – in the context of s94.
 'Procedures' – in the context of s99(1)(b).
 'Reasonable help' – in the context of s99(2).
 'Interfere' – in the context of s200(1).
Obligations of supervisors
A new 'Obligations of supervisors' section should be added to Part 3, Division 3, CMSHA.
Remote operations centres
A new section explicitly dealing with the obligations of remote operations centre dispatchers
should be added to Part 3, Division 3, CMSHA.
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New provisions CMSHR
Additions to the Dictionary CMSHR
 Definitions for the following terms should be added to Schedule 9, Dictionary, CMSHR:
 'Potable water' – in the context of s87.
 'Technical direction' – in the context of s153.
 'Goaf'
 'Misfire'
 'Bord and pillar'
 'Shaft'
 'Borehole'
 'First workings'
 'Waste or abandoned workings'
 'Airlock'.
OCE inspections
A new Schedule 5A should be appended to the CMSHR detailing the inspections that must be
undertaken by OCEs under the Regulation.

Specific CMSHA provisions requiring amendment
Section 5A
Section 5A should be redrafted to state, in plain English, when respective Acts apply.
Section 9
The words 'contiguous with' should be removed from s9(1)(b) to aid clarity.
Section 10
Section 10(2) should be amended to introduce explicit exemptions from the term 'on-site activities'
to cover the construction and installation of telecommunications and electricity services by
external providers.
Section 14
Section 14 should be amended to clarify what falls within the scope of an SOP.
Section 25
Section 25(1) should be amended to specifically deal with the appointment of contractor SSEs.
Section 26
The word 'authorise' should be replaced with the word 'appointed'.
Section 38
Reference to 'proper diligence' should be replaced with 'due diligence'.
Section 39
Section 39(2)(f) should be amended to read 'not to engage, without reasonable excuse, in wilful or
reckless conduct that might adversely affect the safety and health of someone else at the mine'.
Examples of 'wilful' and 'reckless' conduct should be given.
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Section 41
Section 41 should be amended to provide that a CMO has the obligation to 'avoid giving any
direction to a site senior executive, that is inconsistent with the site senior executive's own
obligations under the Act'. The CMO could also be required to 'ensure that no direction is given to
a SSE by other representatives of the holder or CMO that is inconsistent with the SSE's
obligations.
Section 41(1)(e)(i) should be amended to reflect the reality that the SSE will be unlikely to
personally develop the SHMS.
Section 42
Section 42(c) should be amended to require the SSE to 'ensure' the development and
implementation of the SHMS.
Section 44
The term 'etc' should be removed from the title of this section.
Section 47
Section 47(1) should be amended to read 'a person who provides a service to a coal mine has the
following obligations…'
Section 69
The section should be amended to specify that directives and reports of inspections be required
to be displayed at all entry points to the mine.
Election of SSHRs
The legislative framework should be streamlined to provide for simpler processes for election of
SSHRs.
Section 99
Section 99(1)(a) should be amended to clarify that inspections would normally be conducted
during an SSHR's shift at the coal mine.
Section 101
Section 101 should be amended to require SSHRs to notify ISHRs and inspectors when they stop
operations.
Section 118
The term 'participate' should be clarified within s118(1)(d).
Section 119
Section 119(1)(d) should be amended to allow ISHRs to 'require' SHMS documents to be
provided to them within a reasonable, specified, time period.
Section 133
Section 133(2) should be amended to specify that 'an SSE should ensure that access for the
purposes of this sub-section is not obstructed'.
Section 198
Section 198 should be amended to allow SSEs to appoint persons to provide notifications.
Sub-sections 198(1) and 198(3) should both use the term 'as soon as possible'.
The title of s198 should be harmonised with the related Part 3 of the CMSHR.
Section 198(2)(b) should refer to Schedule 1C of the CMSHR.
Section 198(2)(b) should explicitly refer to 'a disease mentioned in Schedule 1, column 1, in the
circumstances mentioned opposite the name of the disease in Schedule 1, column 2, is
prescribed.'
Section 198A
'Worker type' should be a category of primary information listed under s198A(1).
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Section 200
Section 200(1) should be amended to refer to 'a type of serious accident or high potential incident
mentioned in Schedule 2' CMSHR.
Section 201
Section 201(1)(c) should be updated to refer to Schedule 2 CMSHR.
The section should also be amended to provide an option allowing the Chief Inspector's approval
to be obtained for a longer period in which a report may be furnished.
Section 275AA
Section 275AA should be relaced by the equivalent of ss 104-113 of the WHSA Qld.

Specific CMSHR provisions requiring amendment
Section 11
Section 11 should be amended to specifically provide for a 'record of disagreed matters to be kept
in a location that is easily accessible by each coal mine worker at the mine.'
Section 15
Section 15(1)(c) should be amended to read 'developing and implementing corrective action for
accidents and incidents.'
Section 16
Section 16 should be amended to ensure reporting requirements are clear and consistent.
Part 5, Section 35
The words 'at all times' should be inserted at the end of s35(1).
Section 42
Provisions relating to personal fatigue, physical impairment, psychological impairment, and drugs
should be situated in separate sections for ease of reference.
The consultation requirements for each (new) section should be more clearly specified.
Section 46
Section 46 should be amended to clarify the requirements for health assessments where a
contractor employee is deployed to different mine sites within a 5 year period.
Who constitutes an 'employer' for the purposes of this section should be made explicit.
Section 46(2)(b) should be amended to allow Appointed Medical Advisers to temporarily exclude
pregnant coal mine workers from the chest x-ray component of the health assessment.
Section 64
Section 64(a)(i) should be amended to specify that PPE be 'appropriate for the hazards
associated with the materials being used to carry out the task.'
Section 71
Section 71(b)(ii) should be amended to more clearly describe the maximum interval allowable
between safety checks.
Section 76
Section 76(2) should be updated to include reference to autonomous vehicles.
Section 87
Section 87(1) should be amended to require the SSE to ensure that the mine has sufficient toilets
to cater for the needs of the largest number of workers, 'both women and men' who may be
employed in a single shift.
Section 91
Section 91(1)(a) should be removed.
Fit testing of hearing protection should be mandated.
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Section 119
The section should be amended to apply to Auger mining.
Section 125
The section should be augmented by reference to Auger mining.
Section 180
Section 180 should be amended to make clear that Division 2 does not apply to a sealed mine or
part thereof where no persons are underground.
Section 250
Section 250(1)(a) should also reference s239 CMSHR.
Section 265
'Persons involved in the work', as described in s265(2)(e), should be clarified.
Section 283
Section 283(2) should be deleted.
Section 288
A more specific definition of 'brushing' should be provided.
Section 289
Section 289 should be amended to specify that 'a part of a mine with an inert atmosphere with no
persons underground' is an NERZ.
Section 296
Section 296(1) should be amended to incorporate the following explanation of a 'reasonably
foreseeable event': a 'reasonably foreseeable event' for the purposes of section 296(1) is an event
which a reasonable person in the position of the site senior executive ought to have in
contemplation when ensuring that the mine has at least 2 trafficable entrances (escapeways).
Section 320
Section 320 should be removed from the CMSHR.
Sections 343, 359, 361, and Schedule 6
CMSHR specific exposure standards should be removed and reference made to the relevant
Safework Australia occupational exposure standard, unless none exists.
Section 344
Either the term 'standing working place' should be clarified, or s344(1)(b)(ii) should be deleted.

Aspects requiring further policy consideration - CMSHA
SHMS scope
There would be value in attempting to delineate, more clearly, the scope of an SHMS under the
CMSHA. This should be discussed by CMSHAC.
Principal Hazard Management
CMSHAC should give further consideration to the overall approach taken to principal hazard
management in the CMSHA and CMSHR. It is specifically suggested that CMSHAC evaluate the
applicability for the Queensland coal industry of New South Wales requirements for Principal
Hazard Management Plans, and Principal Control Plans.
Section 37
CMSHAC should give positive consideration to the SSE being specifically identified as the person
who determines that 'another way' 'achieves a level of risk that is equal to or better than the
acceptable level' under s37.
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Section 9
CMSHAC should consider whether it is appropriate to attach precise measurement to s9(1)(b).
Section 39
Consideration should be given to either amending s39 to reflect the judgment in Grant v BHP
Coal [2017] FCAFC 42; or to explicitly excluding the usage of s39 for the purposes of requiring a
coal mine worker to attend a medical examination.
CMO and SSE Obligations
CMSHAC should give further consideration to whether the 'balance' of CMO and SSE obligations
is appropriate.
Section 44
CMSHAC should give further consideration to proposals that obligations under this section be
extended to require obligation holders to 'give or provide appropriate information (as defined in
s44(5)) to each person who will use the plant'; and to 'provide the results of tests, analysis,
examinations and assessments to those who will use the plant'.
Section 55
CMSHAC should review the purpose of s55. Amendments to the provision to clarify areas of
uncertainty should be made after the intent of the section as a whole has been examined.
Section 68
CMSHAC should give further consideration to the purpose of the Mine Record, with a view to
clarifying its scope. Access to the Mine Record can then be considered in the light of that
clarification.
CMSHAC
Interviewee comments regarding CMSHAC's functions, and membership; and suggestions that
the Act should specify a timeframe in which appointments to CMSHAC must be made; should be
discussed further by the Commissioner, CMSHAC, and the Queensland Government.
SSHRs
CMSHAC should consider whether it is appropriate to provide for more than 2 SSHRs per site.
Section 100
CMSHAC should discuss whether s100 ought to be redrafted to provide SSHRs with the power to
make, or request copies of documents.
Section 109
CMSHAC should give further consideration to whether:
 The existing restriction on ISHR numbers should remain.
 The Act should provide that, in the event of an increase in ISHR numbers, one ISHR at
least should be specifically allocated to surface mines, and be required to have relevant
open cut experience.
 Section 109(1) should be amended to indicate that the ballot should be a ballot of all coal
mine workers.
Section 119
CMSHAC should discuss whether to it is appropriate to be more specific about the 'documents'
that an ISHR can examine under s119(1)(c).
Section 199
The Inspectorate should give further consideration to the suggestion that not all locations of
serious accidents causing death at a coal mine need to be inspected by inspectors.
Directives
CMSHAC and/or the Inspectorate should review the standards underpinning the issuing of
directives in Part 9, Division 5, Subdivision 2.
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Statutory Positions
CMSHAC should give further consideration to the proposals for additional statutory positions,
namely those of geotechnical engineer, mining surveyor, undermanager, mechanical engineering
manager, open cut mine manager, and mining engineering manager.
Inspector Qualifications
The Queensland Government should consider stipulation of qualifications for inspectors in the
CMSHA.
Compliance Meetings
CMSHAC and the Queensland Government should give further consideration to suggestions that
the Act be amended to set out the basis on which compliance meetings could be called; specify
that attendance at such meetings is mandatory; and stipulate the consequences that would apply
when persons failed to attend meetings.

Aspects requiring further policy consideration - CMSHR
Electrical amendments
CMSHAC should give further consideration to proposals to update electrical provisions in the
CMSHR and, specifically to suggested amendments to:
 Section 23(d)
 Section 24
 Section 26
 Section 27
 Section 29
 Section 31(2)
 Section 112
 Section 113
 Section 114
 Section 182
 Section 191
 Section 192
 Section 194(2).
Australian Standards
CMSHAC should discuss the appropriate role of Australian Standards in the Queensland
legislative framework.
Section 10
CMSHAC should discuss how Section 10 might be amended to deal with the review of SOPs, and
the use of 'standard' SOPs across multiple sites.
Section 42
Consideration should be given to providing greater detail on how a coal mine's SHMS should
provide for psychological impairment.
CMSHAC should consider appropriate wording in relation to obligations regarding journey
management in the light of observations made in Kerle v BM Alliance [2016] QSC 304.
CMSHAC, and the Queensland Government should give further consideration to the most
appropriate means for determining the methodologies to be used to detect fatigue, and to test for
impairment in relation to drugs.
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Section 47
The respective roles of contractor 'employers' and SSEs in regard to health assessments, and
reporting of reportable diseases should be reviewed, with a view to ensuring clarity and
consistency across the legislative framework.
Section 66
CMSHAC should give consideration to proposed amendments to s66 to: add additional examples;
reference functional rather than dynamic brake testing; and require that an SHMS ensure
qualified persons carry out brake testing.
Section 67
CMSHAC should consider proposed amendments to s67 aimed at updating the provision to take
account of requirements in AS 4024 Safety of Machinery.
Section 69
CMSHAC should consider whether s69(2) should be amended to require a warning be sounded
'before the plant is started or moved'.
Section 70
CMSHAC should consider amendments proposed regarding mandating 'routine inspections of
access systems' on fixed and mobile plant.
Section 73
CMSHAC should discuss the purpose of s73(2). If it is deemed that the section is meant to
provide for pre-start checks, then the provision needs to be amended accordingly.
Sections 89 and 89A
CMSHAC should consider the adequacy of existing provisions relating to dust in the context of
principal hazard management and control more generally.
Section 91
CMSHAC should, at the least, give further consideration to applying a similar regime to noise as
that presently required for dust under ss 89 and 89A CMSHR.
Section 100
CMSHAC should consider whether specific requirements that need to be met when drilling or
abandoning boreholes should be included in the CMSHR.
Section 105
CMSHAC should give further consideration to the policy issues raised in relation to OCEs.
Section 125
CMSHAC should consider what other stipulations in relation to highwall and Auger mining are
appropriate in the context of the CMSHR.
Section 142
CMSHAC should consider whether the section needs to be augmented to stipulate that the SOP
must specify training requirements, and calibration of testing equipment.
Section 156
CMSHAC should give further consideration to proposals that the section be amended to deal with
exclusion zones around shafts and portal entrances when sealing operations are undertaken.
CMSHAC should consider whether the scope of s156(1)(a)(ii) needs to be clarified.
Section 198
CMSHAC should consider whether a new subsection (c) should be inserted to ensure that risks
associated with lithium batteries are catered for.
Section 199
CMSHAC should consider whether section 199 should be removed from the CMSHR.
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Section 226
Consideration should be given as to whether proposed additions to the section, to specify the
contents of the SOP for acknowledging alarms, reflect mandatory requirements. If so, s226
should be augmented as suggested.
Provisions regarding methane in longwall tailgate
Amendments proposed to sections 243, 244, 344, and Schedule 1C CMSHR should be given
timely consideration.
Section 242
CMSHAC should consider whether s242 needs to be amended to clarify that 'Part (b) does not
include low power storage systems.'
Section 254
CMSHAC and the Queensland Government should consider whether there should be any
particular change in relation to use of aluminium alloys underground.
Section 315
There should be further discussion in regard to the intention of s315, and, subsequent to this, the
section should be clarified to deal with issues raised by interviewees.
Sections 326 and 327
There should be further discussion in relation to the appropriate role of inspectors in regard to
sealing of underground mines.
Section 344
Discussions should be held to clarify what is expected in regard to methane in mine roadways;
with amendments to the CMSHR being made in the light of those discussions.
Section 359
Consideration should be given as to whether it remains appropriate to have a mining specific
approach to carbon dioxide concentrations.
Section 360A
Further consideration should be given to what requirements should be mandated in relation to
exposure to internal combustion engine pollutants.
Section 366
Further consideration should be given to how s366 could be amended to respond to the issues
raised by interviewees.
Schedule 1C
Further consideration should be given to the suggestions made for amendment to Schedule 1C.
Schedule 2
There should be further discussion in relation to the issues raised regarding Schedule 2.
Health Surveillance
CMSHAC should give positive consideration to the suggestions made for amendment of the
CMSHR to strengthen requirements for coal mine worker health surveillance.
Health risk assessment and control
CMSHAC should give positive consideration to the inclusion of requirements for health risk
assessments, and health control plans, in the CMSHR.
Recognised Standards
CMSHAC should support a more detailed review of the Recognised Standards along the lines of
the approach proposed in the Expert Legal Assessment.
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Administrative issues
Section 73, CMSHR
Consideration should be given to whether there is value in providing guidance on examples of
'safety features' for the purposes of this section.
Chapter 4, Part 6, Division 3
Further consideration should be given as to how best to characterise the 'alternate products' being
trialled and used as a replacement for P1 explosive. An amendment to this section should then
be considered.
Recognised Standards
The content of each Recognised Standard should be reviewed every 5 years.
A template should be developed for use in drafting all future Recognised Standards.
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