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Chapter 1
Introduction
On 11 October 2012, the Attomey-General and Minister for Justice, the Honourable
Janod· Bleijie, announced our appointment as an Advisory Panel to review and to repon to
him, on the Crime and Misconduct Act 2001 (Qld), agencies charged with or concerned in the
operation of the Act, the prioritisation of focus of such agencies, and such other matters as rhe
Panel might think relevant to those mauers.
The Terms of Reference are set out in Appendix I.
A Review of this kind takes the form of advice to the Executive. We did not have any
coercive powers to compel persons to produce documents or appear before us. No public
hearings were convened. We did everything we could to conduct the Review quickly and
economically, insisting on government premises presently not occupied, the use of existing
government furniture and a staff of two as well as one banister, a junior counsel, to assist.
Upon commencing the Review, advertisements were placed in the Courier Mail and in
the Australian newspapers drawing attention to the Review and its Terms of Reference, and
calling for submissions from any interested parties.
We also wrote to those persons who, we believed, might have some particular interest
in matters within the Tern1s of Reference inviting them to lodge a submission, or to meet us
to discuss the Review. We also met, at the earliest oppm1unity, Mr Ross Ma11in SC,
Chairperson of the CMC and Mr Wanen Strange (Assistant Commissioner, Misconduct) and
Ms Kathleen Florian (Assistant Commissioner, Crime).
Following that meeting, we wrote to Mr Martin and subsequently the acting
Chairperson on numerous occasions, concerning matters about which we considered .it
necessary ro educate ourselves, and concerning events which had come to our notice in the
course of the Review. It seemed to us that the way in which the CMC dealt with such cuJTent
matters would give us at least some indication of the operation of the Commission under the
Crime and Misconduct Act. Our letters to the CMC and the responses we received are

included as Appendix 2. Much of that conespondence speaks for itself. It is an indication of
the matters which were, or came to be of concern to us. It forms the basis for some of our
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recommendations. Tt also provided the CMC with an opportunity to deal with those concerns.
As appears from our recommendations, the Chairperson did not always manage to allay our
concerns.
A confidential Appendix 2A contains letters dealing with either confidential
operational or current matters.
In cotal, we received more than 60 written submissions. They are listed in Appendix 3.
Some of them concerned particular cases about which complaints had been made to the
CMC, and which the submitter claimed had either been the subject of unfair or prejudicial
responses, or which the CMC ought to have pursued but did not. Our Review did not provide
a forum in which matters of that kind might be dealt with. The Terms of Reference
contemplate a Review of a more general or overarching kind, although inevitably we were
enabled by our inquiries to form some views as to how some other agencies have performed
in discharge of their statutory or other functions in specific instances, particularly in
situations in which one or more of those agencies were engaged with the CMC.
Without coercive powers, and any means to protect absolutely the confidentiality of
material submitted to us, we could not in any event pursue complaints about individual cases.
Nor did we think it necessary to seek such powers to conduct the Review according to the
Terms of Reference. In addition to wtitten submissions, we received infonnal submissions
from various experienced lawyers and public servants acquainted with the CMC and its
processes. When submitters and others insisted on anonymity, we treated what they told us
with caution. The information that they provided was however generally consistent with
other material and submissions that we received, and the impressions we were gaining as we
proceeded.
_Some of the submissions call for particular attention. They _are dealt with in Chapter 5. _.
The remainder of the submissions concerned, in a general sense, the nature of the CMC and
its activities. They were considered for the light that they might shed on the operation of the
Crime and Misconduct Act, and the functioning of the CMC and related agencies.
At an early stage of the Review, it stm1ed to become apparent that there existed an
extraordinary multiplicity of agencies, statutory office holders, departmental ethical standards
units and other persons concemed in what has been characterised as Queensland's public
sector "inLegiity regime", with functions primarily of maintaining or adjudicating on, of
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overseeing, of promoting integrity in the public sector, or of investigating conduct which is
said to run counter to it. We are far from confident that we have been able to identify all of
those offices and bodies but can say that they include the following 15 statutory office
holders, agencies and institutions:
a. the Ombudsman;
b. the Integrity Commissioner;

c. the Privacy Commissioner;
d. the Information Commissioner;

e. the Coroner;
f.

Public Service Commission;

g. the Auditor-General and the Queensland Audit Office (QAO);
h. the Public Interest Monitor;
1.

the CMC;

j.

the Queensland Civil and Administrative Tribunal (QCAT) (quasi-judicial);

k. the Health Quality and Complaints Commission;

I.

the Electoral Commissioner;

m. the Parliamentary Clime and Misconduct Commissioner (the Parliamentary
Commissioner);

n. the Parliamentary Ethics Committee;
o. the Parliamentary Crime and Misconduct Committee (the Parliamentary

Committee).
The CMC has entered into Memoranda of Understanding with various agencies and
groups. Elsewhere in our Report, we express the opinion that Memoranda of Understanding .
into which the CMC has entered are unnecessary, time consuming in their negotiation and
documentation, and have a capacity to distract the CMC (and possibly the other parties ,to
them) from the performance of their statutory obligations. :The tripartite Memorandum of
Understanding between the CMC, the Commissioner of Police and the Coroner is a case in
point. It provides for, we think, a premature and unduly interventionist role by the CMC in
the iiJVestigation of deaths in custody. We do not question in any way the necessity for a
dose examination of these deaths. Custody means precisely that, and carries with it a serious
obligation of care. The CMC should only have a role in such a matter if and when the
Comner is unable to unearth evidence (an unlikely proposition in light of the Coroner's
extensive powers) or otherwise there appear reasons for intervention. The Office of Coroner
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is an ancient and respected office and those who fill it are people of ability and experience in
lhe investigation of deaths.
The Parliament itself has great power. It is on the floor of the House that great public
affairs, including of maladministration and conuption, are exposed and play out. In addition,
there are the Courts themselves, and the various other bodies {including other Parliamentary
committees 1 a!'ld QCAT) charged with duties which include either directly or indirectly, the
oversight of politicians and officials. Moreover, most if not all Depmtments have within
them an "ethical standards unit" and often have one or more legal units or sections as well.
Some departments (the Health Department is one), also have an internal ''Audit and
Operational Review Unit".
The number of offices and bodies, the overlap in functions which this inevitably
produces, and the potential problems this creates in terms of cost and the burden on public
administration, .and on those subjected to the1r activities, give rise to serious questions.
Expansion and overlapping are not unprecedented or confined to Australia. For example, a
Review of Regulation, Audil, Inspection and Complaints Handling of PubUc Services in
Scotland conducted in 2007 found that the sciutiny arrangements there were unnecessarily

complex and burdensome, a problem which had come about in part because of the ad hoc
nature of the creation of such bodies and the absence of any rigorous subsequent assessment

2

.

Two other aspects of this tendency to mindless {as it sometimes is) expansion should also be
noted. The language used in statutory and policy documents stating the functions of the
bodies and persons is always aspiration a! and often repetitive, as if to suggest that to state the
purpose in those terms is to achieve it. The second aspect is that the language and the
proliferation of agencies have a tendency to overcomplicate the three fundamental and very
simple elements of "integrity", which are honesty, fairness and openness. The language is
unnecessarily bureaucratic and for that reason also obscure to outsiders. In our
conespondence in which we have questioned the CMC about its use of such language, the
response has often been more than defensive of its usage.
Why has this proliferation of people, agencies, schemes and legislation to ensure
imeglity by public servants in Queensland occun·ed? It is difficult to avoid the conclusion

Such as the Committee of the Legislative Assembly.
Scottish Government, The Crerar Review: The Report oft he l!ldependent Review of the Regulation,
Audit. ln.~pection and Complainrs Handling of Public Sen•ices in Scotland (2007), see tbe Foreword.
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that !here musl have been, still is perhaps, an apprehension of widespread dishonesty and
unethical behaviour in public administration, and a contagion in respect of which the
proliferation of such arrangements is the only antidote. And yet, according to international
perceptions, the level of corruption in Australia as a whole is consistently very low 3 . This
ought not to be a licence for complacency, of course. But it is the universal duty of
employees to be honest in their employment and in the affairs of their employers generally.
This is so obvious a truth that it seems inconceivable that any employee would need to be
instructed repeatedly about it, let alone "educated" by officers and agencies established with
that as one of their purposes. Our inquiries revealed that there are many people employed in
the public service who have a role in "educating" other employees about their duties of
honesty and in overseeing the honest performance of those duties. Indeed, a picture emerged
of a new and expensive integrity industry for which the taxpayer is meeting the bill. Has its
advent resulted in perceptible improvements in public integrity? Evidence which might
provide an answer to these questions is nor easy to find. We had to seek those answers, in
large pmt, from the officers and the agencies themselves. While Deprutments frequently
drew attention to high levels of satisfaction and perceived benefit recorded by employees
following such education programs, when we randomly asked individual employees about
them, it was noticeable how often the education programs were described as being routine,
burdensome or ineffective.
In the interests of better understanding how the various integrity bodies and units
managed the overlap in practice, and coordinated their various functions and responsibilities,
we wrote not only to the CMC and several of the agencies refened to above, but also to the
Directors-General of the Department of Health, the Department of Education, Training and
Employment and the Depa11ment of Justice and Attorney-General, and the Auditor-General.
In most cases, the Departments have Ethical Standards Units which have or claim both
educative and investigative functions. Although managers within the departments may also
be under statutory obligations to ensure that public sector employees are aware of their
ethical obligations, there has been we think a tendency in too many of them to overlook the
fact that managers should manage, and that they should have the p1imary responsibility to
ensure honest and proper dealings by those whom they manage and therefore supervise.

According to Transpm·ency International's Corruption Perceptionslndex 2012, Australia is ranked
seventh out of 176 countries iJl terms of perceptions of corruption.
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Public Service Departments are hierarchical bodies having well established gradations of
responsibility and remuneration. It is entirely appropriate now, and used to be as a matter of
course, that managers must manage and take responsibility for the failures of those they are
managing.
We deal with this important issue further in Chapter 8. There, we state that this
proliferation of agencies concerned with the integrity of government and its activities can
lead to a lack of clarity as to which agency has particular responsibilities, and therefore a lack
of accountability by bodies concerned with public sector integrity when there is a serious
failure within an agency. Moreover, there is a tendency, because these numerous agencies
have been established to concem themselves with integrity, for the managers within the
public sector either lo regard themselves as obliged to refer any possible misconduct, no
matter how minor and no matter how implausible the complaint might be, to one m· more of
those bodies. The result is that managel'S may in practice be divested of, or abdicate, their
fundamental duty to supervise staff. A culture of complaint-making evolves, in which office
disputes can become elevated to a level which they do not warrant, the integrity units
themselves become inundated with complaints, the times within which the complaints are
dealt with become longer, and, ultimately, the integrity bodies become lost in a sea of (often
trivial) complaints. The result too often is a Joss of perspective, where every complaint is
treated as selious or potentially so, with the inevitable consequence of a lack of
proportionality in the treatment of them.
The Crime and Misconduct Act, cUJiously, defines the Supreme Court (as wei! as its
registry and other administrative offices) as a "unit of public administration" and therefore
subject to the jurisdiction of the CMC along with all other such units. However, that Act also
treats investigations and reports concemingjudicial officers and the courts differently, the
CMC especially being directed to proceed having proper regard for judicial independence4 •
Other respects in which the Crime and Misco11duct Act has relevance to the judiciary is
the Supreme Court's jurisdiction to hear applications for the issue of warrants, the
determination of claims of privilege and contempt of presiding officers of £he CMC, and
judicial review of the Commission's activities. Moreover, the CMC is authorised to

In particular in ss 49, 58 and 65 ~Jf the Crime and MisconducT Ac1 2001 (Qld) (Crime and Misco11duct
Acr).
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undertake investigations and hearjngs notwithstanding concwTent proceedings before the
courts 5•
We consulted the Chief Justice for his views about the appropriateness and
effectiveness of the provisions to which we have referred and any related provisions. The
Chief Justice infmmed us that there were only a small number of complaints about judges
which come to his attention under the current regime and that his experience had been that
the system has worked. (How it would work in a major crisis may be altogether a different
matter). The Chief Justice also expressed satisfaction with the way in which the Crime and
Misconduct Acl engaged the Court's supervisory activities, in the practical operation of those

activities, and with the role of, and assistance given to, the Court by the Public Interest
Monitor.
We did our work, first by reading the legislation relevant to the CMC and other
"integrity" bodies, published reports, policies, leamed papers and other reputable wlitten
sources, including the submissions of the Government to the Fitzgerald Inquiry. We also
looked elsewhere, to relevant legislation, Parliamentary debates, and the performance of
similar integrity agencies in other parts of Australia. Secondly, we considered the
submissions, and had consultations with people whose knowledge of the operation of the
Crime and Misconduct Act and the CMC might assist.

Thirdly, we asked the CMC a series of questions in \'lriting, in order to have on record
written answers. We also sought to raise with the CMC matters of interest as they arose for
our consideration. The CMC was at liberty, as we told it more than once, to make such
submissions within our Terms of Reference, as it wished.
We also asked others, including the Auditor-General, the retired and current Police
Commissioners, and the Director-General of the Department of Justice and Attorney General,
about matters relevant to our Review. Certain correspondence between us and the AuditorGeneral concerning the matler refened to in Chapter 8A is contained in a separate
confidential Appendix 2A.
The CMC pressed us to receive a presentation at the CMC premises to last three days at
the beginning of our Review. We said that it was premature for that to occur, as appears from

Crime and Misconduct Acr s 331.
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a transcript of a note which our Counsel Assisting, Mr Hmton, made at our meeting on 12
October 2012. We said that we would like a presentation when we felt it would best assist us.
Another arrangement was made for a presentation on l 8 October 2012, but by reason of the
CMC providing written responses to questions we had asked, it did not take place. In
response to a request by our Secretary, Mr McCabe, seeking a presentation on 26 February
20 I 3, Mr Hmton was told the CMC would not make it. Later, in correspondence (see letter
of28 February 2013), the CMC complained that because we would not submit to a
presentation when the CMC wanted to make it, the CMC would not do so now, asserting that
our request was "gestural''. That was wrong.
Our process has been one of seeking to inform ourselves from many sources, and of
assessing the relevance and weight of the information obtained. It has been a continuing
process, leaving to the end the formation and expression of opinions and the formulation of
recommendations which we think should flow from them. We have also brought to bear on
the issues our own personal, professional and academic knowledge and experience.
A few weeks ago, the Chairperson of the CMC, in a dignified speech, indicated his
intention to resign from his position. We think it necessary and only fair to him to make this
point. Our Review took place not long after Mr Ross Martin SC was appointed to the
position. Our Report is, in several respects, critical of the CMC. Mr Martin took office not
long before a general election following which the State government changed. It is notorious
that that election was conducted by some on a "no holds baned" basis. Mr Martin had to
deal, on the run as it were, with complaints during the course of that election. The CMC is an
institution which he necessarily inherited from his predecessors. It is understandable that Mr
Marrin may not have had the time and opportunity to come to grips with the many facets of
activity and demands made upon the CMC. Whatever its culture was, he inberhed it. To
effect change to that could not have been, and will not be easy for his successor. We have
also sought to write our Report fully conscious of the great demands that the Chairperson has:
there are very mar1y tensions with which a Chailperson of the CMC has to deal, often
involving complex and difficult political and legal issues concerning the police, the public
service, politicians, the media and his or her OW11 staff. That having been said, we refer to the
correspondence between Mr Martin and us attached to this Report which does show, among
other things, we suggest, a resistance to any ctiticism or even questioning of the CMC, and a
tisk of its increasing bureaucratisation.
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We were ably assisted in the conduct of the Review by Mr Andrew McCabe, a senior
solicilOr who also acted as the Review's Secretariat. Ms Sarah Phillips 6 and Ms Nikki
Williams7 , law graduates, successively assisted us with secretarial work, legal research and
general administration. So too, Mr Horton as the only Counsel Assisting provided invaluable
assistance in all matters in which we engaged. We express our gratitude to them all for their
assistance.
Neither the Attorney-General, the Chief Justice, nor anyone else suggested (and nor did
we ever contemplate) the abolition of a body or bodies with the responsibility of investigating
and uncovering police misconduct, official misconduct and serious crime.

November 20!2· 23 January 2013.
From 21 January 2013.
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Chapter 2
Constitutional and historical context
It is necessary, we think, to place the Crime and Misconduct Act in its legal and
constitutional context so that the CMC's roles and relationships with the main and paramount
arms of government in our democratic Westminster system of governme11t can properly be
understood. We think this necessary in order to put the CMC as an appointed staLUtory body
anned with great powers in perspective, and to ensure that its role and position in the public
order are properly understood not only by the public, but also by the Executive, the
Parliament and the CMC itself.

Constitutional background
The foundations of Queensland's constitutional system are presently embodied in
several fundamental statutes enacted by the Queensland Parliament. The three most
important are the Constitution Act 1867, the ConstitutionAct Amendment Act 1934 and the

Constitution of Queensland 2001. Queensland's constitutional system, implemented by these
Acts and others, continues to exist, subject to the terms of the federal constitution 8, and is
also shaped by the Australia Acts 1986 (UK) and (Cth}.
The Constitution Acr establishes the Parliament of Queensland as consisting of the
Queen and the Legislative Assembly 9, and affirms that the Parliament has the power to make
laws for the "peace welfare and good government" of Queensland "in all cases
whatsoever" 10 • {The Crime and Misconduct Act, under which the CMC is established, is such
a law,) The Constitution Act also establishes the office of Governor as the Queen's
representative in QueensJand

11
•

Importantly, the Act provides that any parliamentary bill that

expressly or impliedly in any way affects the sections of the Act conceming the Parliament

10
II

Constitution of the Commonwealth of Australia, s 106. The Constitution of the Commonwealth of
Australia is contained in the Commonwealth of Australia Constitution Act '1900 (UK).
Constitution Act 1867 (Qld) s 2A(l ).
Constillltion Act 1867 (Qld) s 2.
Consli!Uiion Acr I 867 (Qld} s ll A( l).
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and the Governor shall not be presented for royal assent unless it has first been approved by

the majority of elecLOrs voting at a referendum 12 .
The Constitution Act Amendment Act provides that a second chamber or upper house of
Parliament, such as the Legislative Council which was abolished in 1922 13, cannot be reestablished unless the bill for that purpose is similarly approved by the majodty of electors
voting at a referendum

14

•

Queensland is the only Australian State which has a UtJicameral

legislature, a situation which political and legal commentators from time to time have
regretted, plimarily on the basis that, as politicized as upper houses may have tended to
become, they nonetheless do act to some extent as houses of review, scrutinising proposed
Jaws and regulations, as well as the conduct of Ministers, in a way and to an extent that a
single lower house cannot, because it is controlled atall times by the political party (or

. ) t hat IS
. (.or are) Ill
. government 15 .
parlles
The Constitution

qf Queensland makes general provision for the

and functioning of the Legislative Assembly

16

,

composition, powers

the appointment, powers and functioning of

the Governor and the Executive Government (including the Premier, Cabinet and Executive
Council)

17

,

and the appointment of judges and establishment and jurisdiction of Queensland

Courts (including the Supreme Court and the District Comt)

18

As interpreted by the Courts,

•

the legislative powers of the Parliament do indeed literally extend to "all cases whatsoevet",
subject only to the requirement that changes to the Constitution Act 1867 and Constitution

Act Amendment Act 1934 must be approved by referendum, and certain limitations imposed
by the Commonwealth Constitution

19

•

The powers of the Governor similarly extend to ail of

the powers conferred upon the Governor pursuant to any law

20

,

and the Executive

Government i.s declared to have, in addition, all the powers, and the legal capacity, of an
12
D

14
IS
lG
17

lH
19

211

Constitution Act !867 (Qld) s 53. On the effectiveness of this provision, see Gerard Carney, The
Conslitutional Systems of the Australian States and Territories (Cambridge University P1·ess, 2006) ch 6.
ConslitUiion Aci AmeiUfmenl Acl 1922 (Qld).
Constitution Act AmendmenT Act 1934 (Qld), s 3.
Jeremy Waldron, 'Bicameralism and the Separation of Powers' {2012) 65{ l) Current Legal Problems 31.
Constitwion of Queensland 2001 (Qld) ch 2.
Constitwicm q{Queensland 2001 (Qld) ch 3.
Constirurivn of Queensland 2001 (Qid) ch 4.
TI1e Commonwealth Constitution prevents the State Parliaments from validly enacting Jaws which
impose excise and customs duties (s 90) or interfere with interstate '[rade, commerce or intercourse (s 92);
it also provides that a State law which is inconsistent with a Commonwealth law is invalid to the extent
of the inconsistency (s 109); and there are several further limitations on the legislative powers of the
State Parliaments which the High Court of Australia has said are implied by the Commonwealth
Constitution.
Constillltion qf' Queensland 2001 (Qld) s 33.
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16

The Supreme Court in turn is declared

administration of justice in Queensland

22

to

have all jurisdiction necessary for the

•

As such, Queensland's constitutional system is founded upon three principal
institutions of government: the Parliament, the Executive and the Courts. None of the State's
other agencies of government are as fundamental. These Llu·ee institutions have been the
central and essential elements of the constiwtional system since the establishment of
Queensland as a separate colony in 1859

23

.

The Parliament and the Governor are entrenched

by the Const;ruaon Act 1867, and the existence and jurisdiction of the Supreme Court is
recognised and now even protected, as a repository of federal jurisdiction by the
Commonwealth Constitution24 • The Supreme Court is the highest court in the State. It
exercises all the jurisdiction of the great and ancient courts of Westminster.
Such a tripartite scheme of govemment has long been basic to the constitution of the
United Kingdom, and had been incorporated into the constitutions of numerous other selfgoverning Blitish colonies, including those of Australia.
Another important aspect of the British inheritance is the practice of parliamentary
responsible government, an integral pa11 of Queensland's system of govemment since its
establishment in 1859. Under a system of responsible government the powers formally
vested in the Queen are exercised by the Gove.rnor on the advice of the Premier and Ministers
of the Crown who have the support and confidence of the Parliamem, which in Queensland is
the one house of Parliament, the Legislative Assembly. The conventions of responsible
government contemplate that the Govemor will appoint as Premier a person who can
guarantee the passage of the annual supply bills through the Parliament in order to finance the
ordinary operations of the government. The Premier will then advise the Govemor to appoint
other particular members of Parliament. as Ministers of the Crown, and together the Premier
and Ministers will advise the Governor in relation to the assent to bills passed by the
Parliament and the exercise of the Gove.rnor' s executive powers. The Premier, Cabinet and
21

22

n

CoJtsritution of Queensland 2001 (Qld) s 5]( 1). This contrasts with the positio11 of the Commonwealth
Executive, as recently decided by the High Court in Williams v Commonwealth f2012] HCA 23; (2012)
86 ALJR 713. The Executive Government is not defined in the Comtitution, but appears to include the
Governor, the Executive Council, the Premier and the other Ministers of the Crown.
Consril!tlion qf Queensland 2001 (Qld) s 58(1 ).
Leuers Pment Constitming rhe Colony of Queensland, 6 June 1859 (Imp); Ordet in Council Empowering
the Governor of Queensland To Make Laws and To ProFidefor the Administration ofJustice in the Said
Colony, 6 June 1859 (Imp).
Kable l' Direclorof Public Prosecwions (NSW) ( 1996) 189 CLR 51.
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wider Ministry are collectively responsible to the Parliament for their administration of the
government, and if they lose the confidence of the lower house they are under an obligation

to resign: individual Ministers are also responsible to the Parliament for the administration of
Lheir deparunents, and if a Minister fails lO perfom1 his or her ministerial duties properly, he
25

or she should also resign • If a Premier loses the suppo11 of the House and does not resign,
the Governor has a "reserve power" to dismiss the Premier and appoint in his or her stead a
member of Parliament whom the Governor believes can guarantee supply or who will advise
the Governor to call a general election.

lL is not in-elevant to this discussion that Parliament has, in theory, and has exercised in
fact, a power of dealing with threats to it and its processes 26 .
These practices of parliamentary responsible government are not laws which can be
enforced by the courts. They are conventions which rest very largely on the general
recognition and consent of the Queen, the Governor and Members of Parliament. The
conventions are recognised in practice as compelling for moral reasons. It is widely
acknowledged that the powers of govemment vested in the Queen and Governor ought to be

exercised in a manner that is responsive to the will and opinion of a democratically elected
Parliament It is also recognised that the Queen and Governor will not in practice be able to
goven1 unless the Parliament passes laws authorising the imposition of taxes and the
expenditure of money for the annual services of govemment. To work properly,
parliamentary responsible government must therefore rely in large measures on honesty,
integrity and good faith, as well as respect for the rule of law and for the proper functions of
each of the major institutions of government within the State. Ministers are expected to
regard themselves as accountable to Parliament, and Parliament is expected to hold them to
account. As John Stuart MiJl put it

27

:

the proper office of a represe111ative assembly is to warch and control the govemment:
to throw the light of publicity on its acts; to compel a full exposition and justification
of all of them which any one considas questimwble; lo censure them iffound
condemnable, and, if the men who compose the government abuse their trust, orfulfil
it in a manner whh·h conflicts with the deliberate sense oft he nation, to expel/hem
from office, and either expressly or virtually appoint their successors.

25

26

27

FAJ Insurances Ltd 1' Winneke (I 982) ]51 CLR 342, 364-5 per Mason J.
See, for example, R v Richards; Ex parte Fitzpatrick & Browne ( 1955) 92 CLR I 57.
Considerarions on Representative GovernmenT (London: Everyman Ed, 1861) p 239, pa1'tly cited in Egan
v Willis (1998) 195 CLR 424,451 per Gaudron, Gummow and Hayne JJ.
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Moreover, as the High Comt of Australia bas observed, lhis responsibility to
Parliament is not limited to those who hold ministerial office, but extends through the
Ministry to the entire public service. as well as "the affairs of statutory auth01ities and public
utilities which are obliged to report to the legislature or to a Minister who is responsible to
the legislature"

28

.

Indeed, it is sometimes overlooked thar according to Westminster

convention, the principle that where there is a substantial failure in public administration the
Minister in whose deparm1ent it has occmTed should resign, entails the reciprocal plinciple
that the relevant senior official whose conduct has caused or contributed to the failure should
29
also either resign or be subject to termination of office . We refer to this reciprocal principle

at this point because, as will appear from later chapters in this Report, officials in supervisory
positions appear quite frequently to have abdicated or delegated their responsibilities for
those they supervise, especially

Lo

integrity, audit or ethics units in their depa11ments, and on

occasion indeed to the CMC itself. The Chairperson of the CMC, Mr Ross Martin, in his
recent evidence before the Parliamentary Crime and Misconduct Committee, adverted to the
general principle when he accepted "ultimate responsibility" for the erroneous release of
Fitzgerald Inquiry documents.

Constitutional theory
Two highly influential theories of government have been advanced to explain the
evolution of and rationale for the tripartite approach to defining and arranging the basic
institutions of govemment which Queensland has inherited. The oldest of these theories,
traceable to classical authors such as Plato, Aristotle, Poiybius and C1cero, is that of the
"mixed constitution". This theory rests on two fundamental propositions. The first is that
there are three basic forms of government; the government of the one, of the few, and of the
many. The second is that govemments can be assessed as good or bad depending on whether
they govem for the common good or for the private interests of the governing class. Each
basic form of government may be assessed, on this view, as either good or bad depending on
whether the governors rule for the. common good or in their own private interests. According
to Aristotle, the good form of the government of the one was conventionally called
"monarchy" and its bad fmm called "tyranny"; the good form of government of the few was
called "aristocracy" and its bad fmm called "oligarchy"; and the good form of government of

29

Lange v Australian Broadcasting Cmporaiion (1997) 189 CLR 520 at 561.
See Me Kinnon v Secretary, Dept. qf Trea.tuT)' (2006) 228 CLR 423 per Callinan and Heydon JJ at 463 464.
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the many was called "polity" and its bad fom1 called "democracy". Obviously, today, we use
several of these terms in a different way; in particular, the term "democracy" is almost always
used in either neutral or positive terms, rather than in the negative way in which it was used
by Aristotle and other classical authors. The theory of the mixed constitution was based on
the idea that il will be difficult for most political communities to find a person or a small
group of persons who possess the necessary wisdom and virtue to govern for the common
good, and yet it is just as unlikely that an unlimited democracy will always govern in a
manner that is fair and just, and so the best system of government for' most political
communities is considered to be a mixed one, in which the powers of government are
distributed or shared among the one, the few and the many.
It can be seen how the British system of government, as it evolved over the centuries,

could be understood as a mixed system which combines the advantages of monarchy,
mistocracy and democracy. Although we nowadays usually think of ourselves as living in a
democracy, clearly there is a monarchical element in modern Westminster systems, not only
in the institution of the Crown but also in the principle that executive power is vested in a
single institution, called the Executive, just as in the United States, executive power is
officially vested in one person, the President. Executive, legislative and judicial authority in
Queensland is organised in a way that could also be wel1 described as a mixed system of
government. Executive power is vested fonnally in the Queen and exercised by the Governor
on the advice of a Premier and other Ministers of the Crown who have the confidence and
support of a majority of members of a democratically elected Legislative Assembly.
Legislative power is likewise formally vested in a Parliament consisting of the Queen and the
Legislative Assembly, although much of its business is conducted under the direction and
effective control of the Premier and Cabinet. Judicial power is vested in cou1ts which consist
of judges given tenure, appointed by the Govemor on the advice and following the
deliberation of the Premier, Attomey-General and Cabinet.
According to the theory of the mixed constitution, this combination of offices and roles
is meant to encourage a system in which the each of elements of the rule of the one, the few
and the many contributes to good governmem in its own characteristic way, while at the same
time placing a check on the capacity of each other element in tbe system to govem in
accordance with its own plivate interests. It ls clear that society does not consider democracy
to be an unqualified good, otherwise it would not, for example, appoint individual judges,
chosen for their superior knowledge and wisdom in the law, to dete1mine legal disputes and
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to make final decisions about the application of penalties for the breach of the law. One only
has to think of the trials of Socrates, or of Jesus, or of the disturbing phenomenon of lynch
mobs, (o recognise that the unqualified mle of the many can sometimes result in severe
injustice and oppression. On the other hand recollections of the autocratic rule of Stalin, of
Pol Pol or of ldi Am in Dada show that the unqualified rule of the one can lead to ten-ible
atrocities and oppression. It was in this sense that Winston Churchm, speaking of the British
system of government, said that "democracy is the worsl form of government except all the

others that have been tried'' 30 ,
Basic to the theory of the mixed constitution is the idea that government can be either
good or bad, that rulers can be either virtuous or conupt, and that the best form of
government is one which encourages rulers to govern in the interests of the common good
and which places checks or limits on the capacity of governors to rule in their own selfinterest This latter aspect of the theory, that of checks and balances, fom1ed the basis for the
development of the second highly influential theory of government which has been used to
explain and justify a tripartite division of governing power, focussed on the idea that there are
three basic kinds of governmental power: the power to make law, the power to execute law
and the power to adjudicate disputes concerning the application of the law. In the mid- I 8 111
century, Baron de Montesquieu argued that personal liberty would best be secw·ed within a
political community where these tlU'ee types of governmental power (legislative, executive
and judicial) are vested in separate institutions, so that no individual or group of individuals
have the capacity to make, execute and apply the law. Montesquieu believed- rightly or
wrongly~

Lhat such a system had been established in the classical Roman Republic and in the

British constitutional system of his day~ • Such a system, he argued, preserved liberty and
1

helped to ensure that government would be administered according to, and subject to law, and
not according the unfettered discretion of the persons who govern. The theory is closely
associated with the fundamental principle of constitutionalism, pursuant to which all
government power must be authorised specifically by pre-existing Jaw. These ideas of the
separation of powers, the rule of law and constitutionalism influenced the framers of the
American Constitution, who deliberately vested legislative, executive and judicial power

Sir Winston Churchill, British polilician { 1874 • 1965) from a House of Commons speech on Nov. 11,
1947, HC Deb II November 1947 vol444 cc203.
Montesguieu, Tile Spi1i1 of Laws, Bk XL
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separately in the Congress, President and Supreme Court of the United States32• The High
Court of Australia has held that the same theory, subject to certain important qualifications,
also informs the design and structure of the Australian Constitution 33 •
The separation of powers is rarely if ever instituted in its pure form. Even in the United
States, legislation can only be enacted with the consent of the President, and executive
decisions such as appointment of judges and entry into international u·eaties have to be
34

ratified by the Senate

•

In Westminster systems of government, such as Queensland's, the

separation between executive and legislative power is qualified even further. Although
executive power is vested fonnally in the Queen and exercised by the Govemor, the power is
exercised on the advice of a Premier and otber Ministers who have the confidence and
support of the Legislative Assembly. If they should lose the confidence of the Assembly, the
conventions of responsible government dictate that the Premier, Cabinet and other Ministers
should resign, and if they should refuse to do so, it is within the power and duty of the
Governor to dismiss them and appoint in their stead a Premier and Ministry that has the
confidence of the Legislative Assembly, if such can be found. This means that Government
is, in theory, continually responsible to the Parl.iament, but it also means, in practice, that the
Premier and Ministers have effective control over the exercise of both legislative and
executive power. This "fusion" of executive and legislative power is typical of all
Westminster systems

35

,

but it is especially so in Queensland where there has been no upper

house since the abolition of the Legislative Council in 1922. In the other Australian States, as
well as at a Commonwealth level, there is a second chamber of Parliament over which the
governing party or pru1ies rarely secure political control, generally because of longer peliods
of tenure in the upper houses, and a different, usually proportional, voting system for it. As a
consequence, the Premier, Ministers and governing party in such systems rarely have
effective or complete political control over the Parliament's legislative power. The result is a
practical separation of executive and legislative power because the Government usually has
to secure the support of the Opposition or Minority parties in order to see its preferred
legislation enacted by the Parliament But this is nol so in Queensland, except in the unusual
circumstances of a minority government dependent upon the support of crossbench members
of the Legislative Assembly.
.n
)4

.~5

US Constitution, Articles I, 11 and II.
R ,, Kirby; Ex pane Boilermakers' Sociery of Austmlia (1956) 94 CLR 254.
US Constitution, Art II, sec 2, cl 2 .
Walter Bagehot, The English Constitulion (London: Fontana, 1963) p 65.

Review of the Crime and Misconduct Acr 2001 (Qid)

22

For these reasons, the separation of powers is not always or well understood in
Queensland. There have been numerous times when Premiers, Ministers and members of
Parliament- on both sides of politics- have acted in a way or expressed opinions which
betray an ignorance of or disregard for the principle.

Maintaining good government in Queensland
All of this is of utmost relevance to the practical operation of the system of government
in Queensland. Queensland has tended, more so than the other Australian States, to
expelience relatively long periods of incumbency enjoyed by one particular political party or
the other. Long periods of incumbency mean long periods of time during which executive

and legislative power is exercised by a relatively small group of people, and the temptation
and opp01tunity for cotTUption or favouritism of various kinds can become very great. The
Fitzgerald Inquiry of 1987-9 uncovered conuption within Queensland, particularly within the
Police Force and extending to senior Ministers within the Government of the day. Similarly
two ministers in the Queensland Parliament36 were recently gaoled for serious criminal
offences associated with their ministerial offices. When reflecting on the corruption which he
found to exist in Queensland, Commissioner Fitzgerald drew attention to the wider
constitutional context as a major contributing factor37 , and recommended several important
institutional changes as a remedl

8

-

although he did not, as he might have, recommend the

re-establishment of a Legislative Council as what could be regarded as an important

. ant1'd ote·w.
contn'b utmg

Good government is government that is conducted for the public good. Conupt
government is govemance in the private interests of those who govern, rather than for the
common good. Good government is in this sense virtuous government. How far must it
therefore depend upon the personal virtue or goodness of those who govern? Certainly, the
proper working of the conventions of parliamentary responsible government depend upon the
honesty and good faith of those who possess political power. John Quick and Robert Ganan,
in their magistelial commentary on the Commonwealth Constitution published in 1901, stated

.Merrilyn ("Merri") Rose and Gordon Nuttall.
G E Fitzgerald QC, Commission of Inquiry inTo Possible Illegal Acri1•ities and Associared Police
Misconducr, 1989 (the Fitzgerald Report) see generally, sections 3.1, 3.2, 3.3 and 3.4.
Fitzgerald Report, Recommendations pp 455-462. 465-468.
We discuss the Fitzgerald Report in more detail in Chapter 3.
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that "if any member of the Cabinet seriously dissents from the opinion and policy approved
by the majority of his colleagues it is his duty as a man of honour to resign" 40 •
Plato famously suggested that the ideal state would be one that is governed by wise and
virtuous philosopher-kings

41

•

Alistotle, as has been noted, doubted that such rulers could

readily be found, and recommended a mixed constitution under the rule of law for most
societies

42

•

Influential medieval thinkers, such as Thomas Aquinas. generally agreed with

Aristotle's opinion, but also emphasised the idea that rulers are accountable to "higher law",
and held up to their consciences their oaths of office and their duties to govern for the
common good

43

•

Constitutionalism was a reality in medieval and early modem times, but

one of the constant concerns of constitutionalists was to find effective means by which the
exercjse of the powers of government could be guided and controlled44 . James Madison, one
of the leading framers of the American Constitution, put it this way45 :
... what i.r government itself, but the greatest of all reflections on human nature? If
men were angels, no govemmenl would be necessary. If angels were to govern men,
neither extemal nor infernal controls on government would be necessary. In framing a
government which is to be administered by men over men, the great difficulty lies in
this: you must first enable rhe government tp control the governed; and in the next
place oblige it to control itself. A dependence on the people i!l~ no doubt, the primm)•
control on the government; but experience has taught mankind the nece.5sity of
auxiliary precautions.

Madison had in mind the auxiliary precautions of the separation of powers, checks and
balances, and the federal division of powers established by the United States Constitution. In
Queensland today, there is a similar array of constitutional aJTangements by which the
govemment is thus "oblige{ d) Jo control itse?f'. These include the distinct roles played by
the fundamental institutions of Parliament, the Executive and the Courts described in the
previous section, but since the establishment of the State in 1859, numerous auxiliary
precautions have been added, especially in the last twenty years. Most of these auxiliary
institutions and agencies in some respect or another form pa11 of the Executive and exercise
aspects of the executive power of the State. However, they are also creatures of statute,
•o

John Quick and Robert Garran, Annotated Constitution c.{ the Australian Commonwealth (Sydney: Legal

Boob, 1901 ), p 705.
4i

42
43
44

Plato, Tire Republic.
Aristotle, The Poliiics, Bk 4.

John Finnis, Aquint1s: Moral. Po/ilical. and Legal Them)' (Oxford University Press, 1998).
Charles Howard Mcilwain, Constirwiona/ism: Anciem and Modem (Cornell University Press, Revised
ed, 1947).
James Madison, Federalist No . .51.
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enacted by the Parliament and responsible to the Parliament or one of its committees, rather
than to the Premier, Cabinet or other Ministers of State.
The CMC is such a creature. It, like similar bodies in other States and places, is a
recent creation. It is, in a sense, a work in progress. Until the recent establishment of such
bodies, there were in general no standing commissions with accrued and extensive powers of
investigation. From time to Lime in the United Kingdom and Australia, when serious
improprieties or failures in public administration occun-ed, special conunissiuns (called
"Royal" if conducted by superior comt judges or retired judges) under Commissions of
Inquiries Acts were appointed for a designated period on clear and strict tenns of reference to
investigate and report on the improprieties or failures. The terms of reference were usually
tight and lhe period of inquhy limited because there was a recognition that the unqualified
confening of inquisitorial power, coercive and otherwise, could become oppressive or a
threat to democracy itself.
It is therefore right and fitting we think, that a standing commission such as the CMC
should itself be reviewed from time to time. The Parliamentary Committee does undertake
such reviews and Lhat we also think is a very good thing. The Committee however does not
always have the time or the resources, especially skilled f(>rensic practitioners, to enable it to
drill down into all of the policies and workings of the CMC, and therefore cannot be the
exclusive reviewer of it at all times. Moreover to a substantial extent the Parliamentary
Committee depends upon the Chairperson to report any suspicion of improper conduct within
the CMc<'. During the course of our Review, the media revealed that the CMC, the
custodian of sensilive documents associated with the Fitzgerald Inquiry, had improperly
auth01ised the destruction of documents, and had indiscriminately authorised the release of
others through the State Archives, and had taken no measures to recover or secure them. The
Chairperson failed to report upon these potentially dangerous lapses to the Parliamentary
Committee. These serious lapses by officers of the CMC are the subject of inquiry by the
Parliamentary Committee.

It needs to be e.mphasized in this context that any critidsm of the CMC that may
emerge from this Review is not a criticism of integrity itself. We say this because those with
their own vested interests will sometimes seek to portray it as such, just as sometimes a body

Crime and Misr:mrducr Acts 295(l)(b).

Rel'iew ofth~ Crime and Mis,·onduct Acr 2001 rQ!d)

25

such as the CMC may tend to treat any questioning of it with a reactive institutional
defensiveness. The CMC is a useful adjunct to good public administration in Queensland. It
is not however a court It is essentially a special investigative body with powers of scrutiny
over the police, but it is not itself a police force. lt is not a prosecutorial body like the
Director of Public Prosecutions. It is not a constitutio11ally established fom1h arm of
government, distinct from the Legislature, the Executive and the Judiciarl 7. It is, in tenns
and substance, a creature of statute which performs important functions. It is subject to the
rule of law as determined by the Courts and is not above public and other scm tiny and
criticism. Police and their operations are much more closely scrutinized; their activities are
often recorded on closed circuit television for this purpose. The CMC exercises police
powers, indeed special powers that are not generally available to the police, but is not subject
to the same degree of scrutiny of its operations. So the question arises: QuiJ' custodier ipsos
48

custodes ?
As we have said in this chapter, the CMC must be understood in the setting of
Queensland's historical constitutional system of government. By its nature, the CMC is a
part of the Executive. Like the anticOlTUption bodies of the other Australian States49 , it is
invested with l~rge and far-reaching executive powers of investigation and inquisition 50•
Indeed, as Mr Bruce McClintock QC observed in his Rep011 on the Independent Commission

Against Corruption Act in New South Wales, not only are such bodies part of the Executive
govemment of the State, but also their role in enforcing ethical standards against members of
Parliament sits "somewhat uncomfortably" with "the principle of Parliamentmy sovereignty

upon which the Westminster system of Parliamentary democracy ... is basecf'51 • We do not
cite this in order to diminish the CMC and other anticonuption bodies, but rather to indicate
our respectful agreement with Mr McClintock that the composition, functions and
responsibilities of such anticonuption agencies need to be understood within the wider
constitutional context in which they operate. It is also important to understand them in the

47

4S
49

50
II

See, for example, Chief Justice Spigelman' s 2004 lecture to the Australian Institute of Administrative
Law, "The Integrity Branch of Government" (2004) 78 Au.trra,lian Law Jouma/724; and Justice WMC
Gummow's 2012 National Lecture in Administnnive Law, "A Fourth Branch of Government?".
"Who shall guard the guardians?" Juvenal, Swire 111 (attribucetl).
On which, see Chapter 4 of this Report.
Fitzgerald Repm1, p 301.
Bruce McClintock QC, 'Independent re,•iew of rhe Independent Commiuian Against Corruption Act
1988: Final Report' (2005), para 5.7 .35.
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light of their specific history and evolution. To the history and evolution of the CMC and its
institutional antecedents we now tum.

~·.

!:
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Chapter3
History and evolution of the CMC
Genesis and genealogy
The CMC was established by the Crime and Misconducl Act 200 1 52 . Its genealogy can
be traced directly to its predecessor, the Criminal Justice Commission (CJC). That body was
established pursuant to recommendations made by the HonG E Fitzgerald QC in his Report

of the Commission of lnq11iry inw Possible Illegal Activities and Associated Police Misconduct {1989) (the Fitzgerald Report). IL is important to recognise that while the CMC
is the successor to Lhe CJC, it is the product of a merger of the CJC and the Queensland
Crime CommissimF\ and it accordingly possesses functions and powers much more
extensive than Mr Fitzgerald QC intended for the CJC.
The Inquiry conducted by Mr Fitzgerald QC was established largely in response to
reports by investigative joumalists of sedous corruption in the Queensland Police force. The
Inquiry la~ted for two years. Its Tem1s of Reference were widened twice. Mr Fitzgerald QC
made more than 100 recommendations. They included the establishment of the Electoral and
Administrative Review Commission (EARC), the CJC, and reforms of the Queensland
Police Service.
Mr Fitzgerald QC favoured the establishment of the CJC as a permanent body to
oversee the reform and monitor the performance of the Queensland Police Service, and also
to oversee c!iminal intelligence matters not suitable for exclusive police control (such as
witness protection and organised major crime). He recommended that the CJC should have
an official misconduct function, and have power to investigate complaints about police
officers as well as other public officials. He also contemplated that it have a role of
intelligence-gathering by a research and coordination division and an intelligence division.
Obviously that did not mean that the CJC would or could replace conventional policing.
The CJC was established on 4 November by the Criminal Justice Act 1989 {Qid). The
functions with which it was vested followed closely the recommendations which Mr
Which commenced on llilnuary 2002.
Crime and Misconduct Acts 220.
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Fitzgerald QC had made. Indeed the government that established the Inquiry undertook to
implement his recommendations "lock, stock and barre1" 54 .
The establishment of standing anticorruption and misconduct bodies in Australia was,
in that era, almost novel. The first such body to have been established was the Hong Kong
Independent Commission Against Corruption. It came into being in I 97 4, following the
report of Sir Alastair Blair-Kerr into con"uption in that region. In 1988 (and only shortly
before the CJC was established), New Sonth Wales also established an Independent
Commission Against Conuption (ICACi 5• It too was created in response to credible
allegations of con·uption, not only in the public sector, but also involving major and
organised crime.
Establishment of the CJC took place in circumstances which are different from those
which exist today: there was then, for example, no statutory system of judicial review, no
system of Freedom of [or Right to] Infmmation, no Information Commissioner and no
Integrity Commissioner in Queensland. Indeed, Commissioner Fitzgerald identified a wide
range of problems in Queensland's sryle of government which, he said, had enabled
conuplion to flourish. Among those problems he identified:
a.

a weak parliamentary system, involving limited scrutiny of executive government,
few sitting days, a limited parliamentary committee system and a poorly-resourced
56

Opposition, which restricted democratic discourse
b.

;

an unaccountable Cabinet and wider Ministry in relation to individual ministerja}
actions and especially in the awarding of govemment contracts57 ;

;-

c.

excessive secrecy m government, maintained through the doctrines of cabinet
solidarity and collective responsibility and in the absence of freedom of

. "
. Ieg1s
. Iauon·
. 58 ;
n11ormat10n

d.

a biased electoral disu·ibution system, particularly through the malapportionment of
rural elecloral districts

59

;

'Qld Government Pledge$ back-up for Inquiry,' Australian Financial Review, 5 July J988.

By the lndepelldent Commissiml Against Corruption Ac1 1988 (NSW).
Fitzgerald Report, pp 123-5.
Fitzgerald Report, pp 125-6.
Fitzgerald Report, pp 124, 126-7.
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limited administrative review mechanisms, with ex1slmg bodies such as the
Ombudsman unable to make up for the deficiencies 60 ;

f. a politicised, non-independent and unreformed public service61 ;
g.

a culture of fear and silence within the public service., especially in the absence of
whistleblower protections 62 ;

h.

inadequate financial processes wiLh the Auditor-General lacking power to
undertake more wide ranging reviews of governmem expenditme63 ;

i.recutTent conflicts of interest by ministers, exacerbated by a Jack of a pecuniary
interest register and the practice of awarding government contracts in return for
support and donations 64 ;

j. propagation of government views by misuse of public funds for large scale
government media units and use of news management techniques 65;

k. . threats tO the independence of the judiciarl6.

This is the context in which the Fitzgerald Report's recommended refonns need to be
understood. These reforms, and those to which the EARC gave effect, led to important

improvements in Queensland's electoral and administrative legislation and in parliamentary
procedure and practice. These changes, and others, including the establishmenl of the CJC,

have improved the way in which Executive Government in Queensland operates, although
some do question whether they have succeeded in addressing all of the problems Mr
Fitzgerald identified

(,0
(>I

62

6.'
(,6

(•7

67

•

Fitzgerald Report, pp 127-8.
Fitzgerald Report, pp 128-9.
Fitzgerald Report, pp 129-131.
Fitzgerald Report, pp 133-4.
Fitzgerald Report, p 135.
Fitzgerald Report, pp 125-6, and 137.
Fitzgerald Report, pp 141-2.
Fitzgerald Report, p 134.
The Fitzgerald reforms are described and a~sessed in Scot! Prosser, Rue Wear and John Nethercote ( eds),
Corruption and Reform: The Fitzgemld Vision (University of Queensland Press, 1990); Andrew Hede,
Scon Prasser and MHrk Neylan (eds), Keeping Them Honesr: Democratic Reform in Queensland
(University of Queensland Press, 1992) and more recently in a special issue of the Griffith Law Review,
(2009), vo) 18, no 3.
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In relation to the CJC in particular, Commissioner Fitzgerald envisaged legislation that
would 68 :
a.

establish an independent body to investigate official misconduct;

b.

oblige public officials to report all official misconduct or any reasonable basis of
suspicion of misconduct by any person;

c.

forbid any action by any person to disadvantage any other person because he [sic]
disclosed official misconduct or reasonable suspicion of misconduct; and

d.

require public officials to provide all reasonable help in investigations of
misconduct.

In making these recommendations, Mr Fitzgerald QC was plainly concemed to ensure a
proper 'balance' in any such institution. He said that while the CJC should be independent of
Government, it should remain accountable to Parliament through a special parliamentary
committee 69 • He considered that while public officials should be required to report
misconduct, this should be limited to instances where there is a reasonable basis for
suspicion of misconduct

70

•

And while the CJC should have clear investigatory and

inquisitorial powers, these should not extend to adjudicative or quasi-judicial functions, and
they should be subject to judicial review and controf

1
•

Indeed, it seems that he did not consider that all depended upon an effective set of
regulatory laws, investigative agencies and refom1 bodies such as the CJC and EARC. He
observed that

72

:

It is much less likely that a pattern of misconduct will occur in the Government's
public administration if the political processes ofpublic debate and opposition are
allowed to operate, and the objectives of the par/iamentm)' system are honestly
pursued.
He a1so pointed out that

70

71

n

73

:

Fitzgerald Report, p 300.
Fitzgerald Report, p 309.
Fitzgerald Report, p 300.
Fitzgerald Rep01t, pp 301-2.
Fitzgerald ( 1989: 123 ).
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Innovations will be .rterile and impotent ifwtitudes do nor change. lfrhe community is
complacmt, future leaders will revert to fonner practices.
Although laws and institutions are the fmmdatimzs, society is made up of people. It will
be people who decide the outcomes of legislative amendments and institutional
improvements . ...
If reform is to work, people will be needed who will honestly implement change and
work within altered institutions. Such people must come from the general community,

and the comm1miry must support them in their endeavours.
At the time of the Fitzgerald Inquiry, Queensland did not have a general administrative
appeals tribunal or similar body (such as the cun·ent QCAT). Concerned, however, to
establish a means of reviewing decisions on disciplinary matters within the Police Force
instead of the existing Police Complaints Tribunal, Mr Fitzgerald QC recommended the
establishment of a Misconduct Tribunal, consisting of members recommended by the CJC, to
pe1fom1 this function, as well as to make independent original administrative decisions in
relation to allegations of official misconduct by police

74

•

These functions have subsequently

been transferred to QCAT.

Early operation
The two pioneering Australian anti-corruption commissions, ICAC and the CJC,
despite the important roles they were to play, did not have entirely auspicious beginnings.
Within a year of the CJC's establishment, it was asked to investigate and report on

"areas of likely difficulty" in connexion with the State's proposal to introduce poker
machines. On 1 June 1990, the CJC delivered lts "ReporJ on Gaming Machine Concerns and

Regulations" which was critical of Mr Leonard Ainsworth and the company of which he was
the managing director. That company manufactured gaming machines.
Neither Mr Ainswonh nor his company had been informed of the CJC' s interest in
them, neither had been given any notice of the CJC's intention to make the observations it did
about them, and neither had been given any opportunity to respond to those matters. Mr
Ainsworth and his company sought prerogative relief in the Supreme Court of Queensland.
The order nisi was made returnable before the Full Court. That Court declined to grant

Fitzgerald Report, p 6.
Fitzgerald Report, p 315 and following.
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the High Court was unanimously allowed, substituting a

declaration for the claim of certiorad 76 •
The High Court held that the CJC, as a statutory body, in prepa1ing its report, was
bound by the rules of procedural fairness, and that personal reputation is not the only interest
which attracts the operation of those rules. The Court held that business or commercial
reputation may attract those rules, and that the CJC, by denying Mr Ainsworth and his
company a right to be heard, had denied them natural justice. The Court declared that the
CJC had failed to observe the requirements of procedural faimess.
The activities of the New South Wales Independent Commission Against Cotruption
were also the subject of early Court consideration and intervention. Greiner v /CAC77 was
concerned with an allegation that the Premier had [wrongly] offered to appoint a member of
the Legislative Assembly to a position in the senior executive service. It was alleged that he
had been appointed in order to induce him to resign from Parliament, for the political benefit
of the Premier. The Commissioner of ICAC determined that the Premier had engaged in
"con·upt misconduct", based upon a finding that he had made the appointment knowing the
appointee would be seconded to another position, and by doing so, would bypass the normal
requirements of advertising and merit selection.
The definition of conupt misconduct in the New South Wales ICAC Ac! provided that
conduct could not amount to corrupt conduct unless it also could constitute or involve a
criminal offence, a disciplinary offence or reasonable grounds for dismissing, dispensing with
the services of or otherwise tenninating the services of the public official 78 •
The Chief Justice of New South Wales made the following remarks which, consistent
with Ainsworth's Case, recognise the effect on persons against whom such determinations
79

might be made

:

The ICAC Act provides no appeal against a derermination that a person has engaged in
coiTUJlf conducr. The Commission is not a court, but an admb1is1rative body that
75
76

78
79

per McPherson, Lee and Mackenzie JJ.
Ainswonh I' Crimina/Justice Commission ( 1992) 175 CLR 564. The relief was a declaration. The
Coun's decision has an ongoing significance. The Police Union of Employees complains, inn
submission, that currently the CMC fails, on occasion, to accord procedu!'al justice. We deal with this in
Chapter 9 of this report.
(1992) 28 NSWLR 125 per Gleeson CJ, Mahoney and PI'iestley JJA.
JCAC Act (NSW) s 9.
81 129.
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pe1j(mns investigative functions and, in certain circums!ances, makes reports. Clearly,
its determinations can have devastaling consequences (or individuals. The public
officials whose conduct mayjal/1;,·ithin the purview of the !CAC Act range from the
highest to the lowest in the State; from the Govemor down. [emphasis added}
The Court declared that the ICAC Commissioner's findings were made without and in
excess of jurisdiction, and were a nullitl 0 on the basis that he had not enunciated and applied
objective standards to the facts of the case, he had incorrectly stated the test whether
reasonable grounds existed for dismissing the Premier (that being a test of an extraordinary
kind where a public official is an elected representative and appointed to his or her particular
office by, in this case, the Governor) and the absence of any finding of the commission of a
81
criminal offence •

Since its inception in 1989, relations between the CJC and the government of the day
were sometimes tense. A CJC inquiry into the misuse of parliamelllaiy travel entitlements in
1990 led to the resignation of two senior ministers in the Goss govemment. As Professor
John Wanna observed at the time, the crisis left the CJC "more politicised and distrusted by

the executive and Labor Caucus, and saw the loss by government of rhe moral high ground of
accountability"82 . In 1996, the CJC established an inquiry, headed by the Hon Kenneth
Carruthers QC, into an alleged memorandum of understanding between senior members of
the then Opposition (including the Leader of the Opposition, Robert Borbidge) and the
Queensland Police Union of Employees, relating to a crucial by-election for the seat of
Mundingburra, the result of which enabled the fotmation of a new government headed by Mr
Borbidge. Around the same time, the Govemor in Council on the advice of Premier
Borbidge established a Commission of Inquiry into the CJC on Terms of Reference which
included

83

:

To examine alltfle events, facts and circumstances involved and surrounding, and
relevant to, rhe allegations which are contained in rhe Hansard Rep011s of Proceedings
for the Legislative Assembly of Queensland of I 3 September 1996 at pages 2915-29 I 8.

~0

81

&2

at 148G.
See, in panicol<~r. at l47F to J48B. We comment further on this case in Chapter4 in the context of a
comparison of the antfcorruptiOJl agencies established in the other States.
Noel Preston, Charles Sampford and Carmel Connors, Encouraging Erhics and Challenging Corruprion:
R(ifomring Gol'emance in Public Tnsrirutions (Federation Pre~s. 2002), p 109.
Queemland Go1•emmem Gazette, No 28, 7 October 1996.
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Those allegations, as the relevant parts of Hansard reveal, included that the Director of the
CJC's Misconduct Division had disclosed information regarding an investigation into a
former Senator.
It has been said that the two inquhies were on a collision courses 4 • Mr Can-uthers
suddenly resigned after the Connally-Ryan Inquiry asked for all records, notes and briefings
from the Canuthers Inquiry. The latter inquiry was completed by Mr Robert Gotterson QC
and Mr Brendan Butler SC, who concluded that no charges should be b1·ought against either
of two National Party Ministers for electoral bribery. Carruthers, others and the CJC then
commenced proceedings in the Supreme Court of Queensland, which found that one of the
Commissioners had shown ostensible bias and ordered that the lnguiry be discontinued 85 •

Restructuring and amalgamation
In 1997, some eight years after the CJC's establishment, the Criminal Justice Act was
substantially amended86 • The CJC's role of investigating major and m·ganised crime was
transfe1red to the new Queensland Crime Commission (QCC)

87

•

TI1e CJC retained its

misconduct function and was given more discretion concerning its internal organisation in
relation to its witness protection, intelligence and research functions

88

•

(We interpolate here

that it was a continuing refrain on the part of several experienced people to whom we spoke,
and our own impression, that the CMC in its present form had lost focus partly on accounL of
its diverse functions.)
A fUJ1her review of the Criminal Justice Act was conducted in 1999 and resulted in the
Crime and Misconduct Bill. That Bill, upon its enactment, merged the QCC and the CJC into
the CMC and confened both crime and misconduct functions on it. The Review which
preceded the establishment of the CMC concluded that there exiSLed links between the two
groups of functions, for example, between organised crime and the misconduct of con-upt
public officials and police who protect and assist organised crime and its operations. The
CMC, from that time, has been responsible for both criminal conduct and official misconduct.

84
BS

86

87

8R

Preston and Sampford, Encouraging £1/lics and Challenging CoiTuption, p 1 l 7.
Carruthe1'.5 v Connolly [ 1998] I Qd R 339 per 1110mas J.
See, in this respect, the CJC's "Organised Crime Investigation Overview and Corruption Nexus··
(unpublished}, October 1998, cited by P Hall, lm•estigoring Cormplion and Misconducr in Public Office
(2004) p 266 (n I l ).
Crime Commission Acr1997.
Criminal Justice Act 1989 (as amended by No 61 of 1997) s 19.
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In his Second Reading Speech for that Bill, the Premier said

:

This bill marks the beginning of a new era for public integrity, accountability and
cooperation on the one hond, and law enforcement on the other. 11 again unites the
fight against major and organised crime- and misconduct- under one roof T11is will
be a more effective fighter against organised and oTher crime.
This merged body will benefit from combining the separate research and imelligence
resources of the CJC and the Crime Conunission, and sharing expensive and limited
surveillmu:e resources. 'fl1is cohesive approach should also produce efficiencies by
reducing unnecessw)' duplication, and enhance cooperation in the law enforcement
community by eliminating replication.

Oversight of the CMC
This brief history shows that there has been not infrequent review of the functions and
operations of the bodies concerned with major crime and misconduct in Queensland. Each of
the I 997 and 1999 reviews took the form (as does our Review) of advice to the Executive
about how those functions and operations might, among other things, be improved.
The Crime and Misconduct Act itself establishes a regime for the regular review of the
CMC's operations and for Parliamentary oversight of it: by the Parliamentary Committee and
the Parliamentary Commissioner. The Parliamentary Committee's role is set out in section

292 of the Crime and Misconduct Act:
(a)
(b)

(c)

(d)

(e)
({)

monitor and review I he pe1jormance of the commission 'sfunclions;
rep0111o the Legislative Assembly, commenling as it considers appropriate,
on either of the following maTters the commiTtee considers should be brought
to the Assembly's attenrion(i}
marters relevant to the commission;
( ii)
ma1fe1~~ relevant ro the performance of the commission's functions or
the exercise ojthe commission's powers;
to examine the commission's annual report and its other reports and repm1 to
the Jjg,:siative Assembly on any matter appearing in or arising our of the
reports;
to report on any maffer relevant to the commission'sjimctions that is referred
to it by the Legislative Assembly;
to participate in the selection of commissioners and the removal from office of
a commissioner as provided under this Act; ·
to review the activities of the commission at a time near to the end of3 years
from the appointmenT of the committee's members and to table in the
Legislative Assembly a report about anyjunher action that should be taken in
relation to this Acr or the functions, powers and operations oft he commission;
fO

10

Proceedings of the Legislative Assembly (Hansard), 16 October 200], p 2817.
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to issue guidelines and give directions to Jhe commission. as provided under

this Act.
The Parliamentary Committee is assisted in its functions by a research director and a
small number of administrative staff. It is required to undertake triennial reviews of the
CMC. The repon of the last such review was published in May 2012, (Report No. 86). The
Committee made 38 recommendations. The Govemment has issued a response to that report,
indicating that fUJther responses may be influenced by the Report of this Review.
TI1e Parliamentary Commissioner is presently a barrister, Mr Paul Favell. The function
of that office is also one of (limited) oversight of the. CMC90 . It is his role to access, review
and inspect documents and information held by the CMC to which the Parliamentary
Committee is denied access, including operational files and details of complaints about the
CMC, and to ascertain the legitimacy of the CMC's claims that certain information is
confidential. The Commissioner reports to the Parliamentary Committee and makes
recomni.endations on those matters. He has no independent legal capacity to investigate
complaints against the CMC or its staff, that is, unless directed by the Parliamentary
Committee9 1•

The CMC itself
The CMC is required to act independently, impartially and fairll 2 and is accountable,
via the Parliamentary Committee, to the Parliament of Queensland.
The CMC had, until recently, a full-time Chairperson and four part-time
Commissioners. In addition, there are Assistant Commissioners, one for each of the Crime
and Misconduct divisions. Mr Ross Martin SC held the position of Chairperson between
March 2012 and March 2013. Upon Mr Mru1in's announcement that he would take leave of
absence and [rep01tedly] retire from the position, Mr Wanen Strange, the Assistant
Commissioner, Misconduct, assumed the position of Acting Chairperson93 although there was
apparently a question about a delegation of his authority to do so.

90
91

92

See Crime and Misconduct Acts 314.
Crime and Miscf!nduct Acl s 295(2)(d). The CMC is not a "unit of public administration": Crime and
Misconduct Acts 20{2)(a).
Crime and Mi.l"conduct Acts 57.
CMC, 'Statement from CMC Chairperson Ross Martin SC', 8 March 2013 and CMC 'Update', 15 March
20 13 at http://www .erne .gld. gov.au.lnews-and- media/media-releases/statement-from-cmc-chairoersonross-martin-sc-2013-08.032013 (accessed 18 March 2013).
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The CMC is established primatily to achieve the two main purposes of the Crime and
Misconduct Act as a whole, which are "to combat and reduce the incidence of major crime"

and "lo continuously improve the integrity of, and lo reduce the incidence of misconduct in,
the public sector"

94

•

The CMC's structure has core areas of operation with four supporting

functions: Operations Suppon; Research and Prevention; Intelligence and Information; and
Corporate Services.
The CMC's major functions are stated in Chapter 2 of the Crime and Misconduct Act.
Tbey include a prevention function (s 23), a major crime function (s 25), a misconduct
function (s 33) and research, intelligence and other functions (ss 52, 53 and 56). The CMC' s
prevention function includes helping to prevent both major crime and misconduct. Its
misconduct function includes both raising standards of integrity in conduct in "units of
administration" and ensUJing complaints about misconduct are dealt with in an appropriate
way. The CMC also has specific witness protection and confiscation of criminal proceeds
functions.
Major Crime function
The CMC's majorc1ime function is initiated only by refenal from the Crime Reference
Committee95 • This differs from its misconduct function which is enlivened either by
complaint or on the CMC's own initiative. The CMC has no function of, or right to bling,
criminal prosecutions, a power which remains with the Director of Public Prosecutions and
other relevant authorities. In its crime functions, the CMC operates in conjunction with the
Queensland Police Service, and similar Commonwealth and interstate agencies such as the
Australian Crime Commission, and the Australian Taxation Office. The CMC's powers for
investigating major crime are more extensive lhan for misconduct. l! has, for example,
greater search and seizure powers in the case of major crime.
Its major crime function applies to a criminal activity that involves 96 :

(a)
(b)

... an indictable offence punishable on conviction by a tenn of imprisonment
nor less than 14 yeats; or
criminal paedophilia; or

Crime (Jnd Mi.rcondlrct Acr s 4( 1)(a) and (b).

Crime and Misconduct Aft ss 8, 26(a}. That Committee comp1ises the CMC's Assistant Commissionel'
for Crime, the Chairperson of the CMC, the Police Commissioner, the CommissioneJ for Children and
Young People and Child Guardian, the Chairperson of the Australian Crime Commission, and two
community representatives.
Crime and Misconduct Acts 12; Schedule 2.
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organised crime; or
terrorism;
something that is:
(i)
preparatmy to the commission of criminal paedophilia, organised crime
or terrorism; or
(ii) undertaken to avoid detection of, or prosecution for, criminal
paedophilia, organised crime or terrorism.

Organised Clime is separately defined 97 , but is, in effect, criminal activity which
involves more than one person and substanLial planning and organisational or systematic and
continuing activity. This definition, and the function of the Crime Reference Committee,
separates to some extent the activities of the CMC and those of the Police Service.
Misconduct function
Chapter 2, Part 3, Division 1 of the Crime and Misconduct Act is concerned with the
CMC's misconduct function. That function involves dealing both with complaints of official
misconduct and monitming how the Commissioner of Police deals with police misconduct.
"Misconduct" is defined as either official misconduct or police misconduct 98 :
Official misconduct is conducttlwt could, if proved, be( a)
a criminal offence; or
(b)
a disciplinary breach providing reasonable grounds for tenninating the
person's services, if the person is or was the holder o.f an appointment.
Police misconduct means conduct, other tha11 official misconduct, of a police officer
thatis disgraceful, improper or unbecomir1g a police offica; or
(a)
shows unfitness to be or colllinue as a police ((/ficer; or
(b)
does not meet the standard of conduct the community reasonably expects of a
(c)
police officer.

The Act's definition of "conduct" applies only to persons who hold an appointment in a
"unit of public administration". Those who are within the Act's reach in this respect include
public servants, police officers, local govemment officials, courts' employees, and perhaps
anomalously, parliamentarians and judges99 • The position in New South Wales is different,

Crimi' and Miscmzducl Acl s 12; Schedule 2.
See Crime and Mi.n:ondut·t Acr s 15 (official misconduct); Schedule 2 (police misconduct).
See C1'ime and Misconduct Acts 20. Sir Jame~ Killen, in the 1996 Professor Tess Brophy Lecture "Is
Parliament Expiring?", delivered in Brisbane on 28 September, described as "dumbfounding" the
Criminal Justice Act's treatment of the Legislative Assembly, the Executive Council and the Courts, as
'"units of public administration", Parliament, Sir James pointed out, administers nothing: it makes the
law and approves or disapproves of Govemments (at pp 14, 15).
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because there the Act applies to a "public officials'', which include private or commercial
"enLities" that carry out public functions

100

•

Any disciplinary charges based upon allegations of official misconduct are brought (by
the CMC or the Chief Executive of a nnit of public administration) to QCAT.
The CMC's misconduct function extends not only to dealing with complaints about
misconduct but also the raising of standards of integrity in units of public administration 101 .
The Crime and Mi.~conduct Acl, in section 34, sets out various principles which the CMC
must apply when performing its misconduct functions, including (a) "cooperation" with units
of public administration, {b) "capacity building" within units of public administration to
prevent and deal with cases of misconduct effectively and appropriately, (c) "devolution" to
enable misconduct generally to be prevented and dealt with within the relevant unit of public
adminisu-ation, and (d) the "public interest" in promoting public confidence in the integrity of
units of public administration.
General powers
The CMC possesses a number' of powers which exceed those of the Police Service. The
exercise of some of those powers requires judicial approval. There is a Public Interest
Monitor whose role it is to ensure that public rights are not adversely affected, by testing tbe
validity of any application for surveillance warrants and covert search wan-ants before a
court, and by making submissions to the Court as to whether such an application should be
granted 102 , in effect fulfilling the classical role of a contradictor or an amicus curiae as the
case may be. The Public Interest Monitor also has the power and duty to compiJe
information about the use and effectiveness of such warrants and to repon to the
Parliamentary Committee on any noncompliance of the CMC with the Act, in addition to Lhe
presentation of an annual report to the Minister which is to be tabled in Parliament 103 •
A wide range of powers are at the CMC's disposal with respect to misconduct
investigations and major crime investigations. One such power is to hold public hearings and

roo
){)]

IU2

Hl3

independent Cnmmission Against Corruption Act 1988 (NSW) s 3.
Crime and Misconduct Acts 24(h). As we show elsewhere in this Report, this function is duplicated in
like functions in other departments of government. It is a role which we think is very much subject to
"mission creep".
C!ime mtd Misconduct Act ss I ], 121, 148, 326.
Crime and Misconduct Acts~ 326, 328.
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require a person to attend and give sworn evidence
power to be exercised carefully

105

.

104

•

The holding of public hearings is a

It was not submitted to us, and we did not have any sense

that this power was being abused. The Flavell case (which we discuss in Chapter 5} may
however be an exception. It is unnecessary for us to fmm a concluded view about that here.
The CMC possesses extensive and quite obviously potentially intrusive powers and
functions. It seems to us that, given the unique powers that the CMC has, some of these are
exercised less efficiently

qr suitably than others.

The most important functions al'e the

detection and prevention of crime and official misconduct (properly defined and understood)
and of police misconduct, and witness protection. Anything else has the potential to be a
diversion from these core functions, and, for reasons that we further explain in Chapter 8,
ought be ably and more efficiently dealt with by other agencies better placed to do so. For
example, to suggest to others how to do things, to educate, or re-educate others, or to "buiJd
capacity" are obviously more agreeable and less onerous activities than stopping or detecting
crime and conupt official conduct. Because this is so, focus can easily be lost, and, we think
that has occurred, as various instances discussed in this Report suggest. That loss of focus we
think has been detrimental to the performance of the CMC in its fundamental roles, and has
also adversely affected the assumption and maintenance of managerial responsibility and
intemal education to the extent necessary, in other depa1tments and agencies of government.
It can produce other consequences: of a disproportionate use of money and resources; a
reduced capacity to undertake investigations; and the enlargement of the CMC's own
bureaucracy. Indeed, as will appear, from the language it prefers, its staffing allocations, and
its policies, we think unnecessary bureaucratisation has occmTed and is continuing.
Related to the problem of focus are the volume and nature of the complaints that the
CMC receives and has to assess. In the 2011-2012 financial year alone, the CMC received
some 5,303 complaints, which are said to have involved some 12,559 allegations 100 • The
burden placed upon the CMC in administering this vast number of allegations is great. We
were told that some 39 staff (full-time equivalent) are engaged in the task of categorising
these complaints so as to assess which course ought be taken in respect of each, a substantial
proportion of which did not call for any substantive response, being either frivolous or
vexatious, or containing minor, repetitive or incoherent matter.
111-4

10,1
106

Crime and Misconduct Ac1 ch 4.
We ~ddress the provisions relating ro CMC hearings ill Chaptel' 4 of this Repmt.
CMC. Annual RepOit 20 ll-12
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These numbers speak for themselves. There are far too many con1plaints made,
received and assessed. The public interest requires that there be fewer of them, and that, in
particular, the CMC be burdened with fewer u·ivial matters. Something must therefore be
done both to reduce the number of complaints and

to

minimise those which are misdirected,

trivial or made vexatiously, recklessly or maliciously. We specifically address this issue in
Chapter 7.
Before addressing these and other issues, however, it is important to place
Queensland's integrity regime in a wider comparative context. To that comparison we now

tum.
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Chapter4
Comparative Analysis
Introduction
Each of the Australian States approaches the issue of public sector integrity
differently. As in Queensland, the approaches have changed from time to time, in
recognition that integrity agencies are still works in progress.
Every State now has an ami-con-uption commission of some kind. New South Wales
has an Independent Commission Against Corruption (ICAC) established in 1989 107, Western
Australia has a Con·uption and Crime Commission (CCC) established in 2004 108, Tasmania
established its Integrity Commission (IC) in 2010109 , Victoria establishe<l an Independent
Broad-based Anti-con-uption Commission (IBAC) in 201i 10 , and South Australia enacted
legislation for the establishment of an Independent Commissioner Against Con-nption
(Independent Commissioner) also in 2012 111 • The particular form which these bodies take,
the range of their functions, and the extent of theirs powers differ, in some respects markedly.
The Commonwealth does not have a general anticouuption commission, although it
does have a Commission for Law Enforcement Integrity which has jurisdiction over the
Australian Federal Police, the Australian Customs and Border Protection Service and the
Australian Crime Commission. A Commonwealth Parliamentary Joint Committee recently
recommended that the Commonwealth " ... conduct a review of the Comnwnwealth integrity
system with particular examination of the merits of establishing a Commonwealth imegriry

107
Ill~

JUI)

Jill

Independent Commission Against Corruption Act 1988 (NSW).
Conuption and Crime Commission Act 2003 (WA), replacing the Anti-Corruption Commission
established under the Ami-Cm-ruption Commission Act 1988 (WA). Tile Corruption and Crime
Commission Amendment Bill 2012 {WA) was recently withdrawn by the government.
Jmegri(Y Commission Act 2009 (Tas).
Independent Broad-based Ami-corruption Commission Act 2011 (Vic). See also lndependem Broad/Jased Anti-corruption Commission Amendmem (Investigative Functions) Act 2012 (Vic) and
Independent Broad-based Ami-cormption Commission Amendme111 (Examinations) Act 2012 (Vic),
which confer functions and

Ill

power~

on rhe Commission.

Independent Commissio1tl'r Against Corruption Act 2012 (SA).
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commission with ami-corruption oversight of all Commonwealth public sector agencies" 112 •
The Commonwealth government is currently developing a National Anti-Corruption Plan 113 ,
We have not had the time or the means to undertake a deep contextual analysis and
evaluation of the integrity regimes in each Australian jurisdiction, but we nonetheless
considered it useful

lO

undertake a broad survey of them for the purpose of comparing them

with the CMC so far as that was possible.
In this chapter, the State integrity systems are considered in the chronological order in
which an anticorruption agency was first established in each State.

The Independent Commission Against Corruption (NSW)
ICAC was formed in New South Wales in 1989. As presently constituted, it has
educalive, preventative and investigatory functions and powers similar to those of the
CMC 114, but with two important exceptions: while ICAC' s jurisdiction includes the
investigation of "con·upt conduct" 115 , it does not extend to police misconduct, or corruption,
or to the investigation of major or organised crime. Nor does ICAC have any witness
protection functions, apart from in relation to witnesses or persons assisting ICAC in its
inquiries

116

•

Police misconduct is dealt with separately by the Police Integrity Commission

(NSWPIC), established in 1996 117, and organised crime has long been dealt with separately

by the New South Wales Crime Commission (NSWCC), first established in 1985LJ8.
One of the reasons why the NSWPIC was separately established was that the Royal
Commission into the New South Wales Police Service (Wood Royal Conmtission) had

ll2

Parliamentary Joint Committee 011 the Australian Commission for Law Enforcement Integrity, "Inquiry
into the Operation of the Law Enforcemelll lntc,qrity CommissionerAct2006: Final Repon" (2011), rec.

IIJ

http://www .ag.gov .au/CrimeA ndCorruption/Anti COJTuption/Pages/NationalAntiCorru ptionPlan .aspx.
The Commonwealth also has relevant international obligations under the United Nations Convemion
against Con·uption and the OECD Convention on Combating Bribel)' of Foreign Public Officials in
/11/ernationcd Businc.rJ Transactions. New Zealand also do~s not have a g~neral anticorruption
commission, but did establish a Serious Fraud Office ill 1990 directed at investigating suspected cases of
"serious or complex fraud": Serious Fraud Office Act 1990 (NZ) s 7.
Independent Commission Against Corruption Act 1988 (NSW) s 13.
Jndependenr Commission Against Corruption. Ac1 1988 (NSW) ss 7·11.
Independent Commission A,~ainst Corruption AC1 1988 (NSW) s 59.
Police lmegr·iry Commission Act 1996 (NSW).
Crime Commission Act 2012 (NSW). which repealed the New South Wales Crime Commission Act 1985
(NSW).
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found that JCAC had failed to detect certain police corruption and was considered to be not
well equipped to do so 119 . Another reason was that120 :
The dual role of investigation and education/prevention can involve a conflict of
interest~ The finding of corruption by ICAC could be suggestive of a failure (~fits
corruption ptevention and education strategies, thereby creating an incentive to
ignore, or trivialise, thatj(mn of conduct. Further, potential competition of resources
exists wherever the same agency has discrete .functions carried out by separate
departments or units.
We agree with that. The risk of a conflict of interest is we think a real one, and provides an
additional reason for separating the performance of investigative and preventative or
educative functions into different agencies. We consider the issue at length in Chapters 8 and

10.
The separate establishment of the NSWPIC and the NSWCC was recently brought
into focus when the NSWPIC reported to the New South Wales Parliament on the results of a
four year investigation into alleged unlawful activities and policies within the NSWCC,
involving the funding of ils operations out of restrained property and the making of excessive
payments to defendants for legal fees paid to a solicitor associated with a NSWCC officer121 •
The NSWCC unsuccessfully sought to prevent the NSWPIC from undertaldng certain aspects
of the invesligation 122• It is worth observing at this point that such an independent
investigation into the conduct of the CMC is simply not possible in Queensland due to the
combination of crime and misconduct functions wilhin the same body. We consider this
issue also, in Chapter 10.
Definition of corrupt conduct
The definition of "conl.lpt conduct'' in NSW is similar to, but somewhat more
complex than in Queensland. The NSW definition has two essential elements 123 , the first
requiring some degree of dishonesty, partiality, breach of ttllst, misuse of infom1arion, or

)II)

1:20

121
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11?-

The Wood Royal Commission's recommendations drew upon the example of the CJC's mixed "internal
and external investigation" model as established prior to the formation of the CMC: The Han Justice JRT
Wood, "Royal Commission into the New South Wales Police Service: Interim RepOJt" (February 1996),
paras 4.44-4.56.
lbld, para 3.107. Commissioner Wood cited a submission to the Commission by Whistleblowers
Australia to this effecr. In his 1988 review, Commissioner McClintock observed similarly: see Bruce
McClintock QC, "Independent review of the Independent Commission Against Coi1'U[Jiion Act 1988:
Final Report" (2005) (McClintock Review), 5.8.6.
NSWPIC, "Repolt to Parliament: Operation Winjana" (October 2012).
New South Wales Crime Commission,, Police lmegrity Commission [2011] NSWSC 443 (Rothman J).
lndepertdem Commission Against Corrup1ion Act 1988 (NSW) s 7(1).
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adverse effect on the exercise of official functions

124

,

the second that the conduct actually

amount to a criminal offence, a disciplinary offence, or constitllle grounds for dismissal 125 .
The Crime and Misconduct Act in Queensland defines "official misconduct" as "conduct"
which, firstly, is not honest or impanial, involves a breach of trust or misuse of information,
or adversely affects the honest and impartial perfom1ance of official functions, and, secondly,
could constitute a criminal offence or a disciplinary breach providing reasonable grounds for
termination'

26

.

The additional complexity of the NSW definition a1ises in part because the

requisite "adverse effect on the exercise of official functions" must involve ''official
misconduct" (which is not defined, but inc.Judes "breach of trust, fraud in offrce, nonfeasance,
misfeasa11ce, malfeasance, oppression, extortion or imposition") 127 or a panicular criminal
behaviour (specified as bribery, blackmail, fraud, theft, perver1ing the course of justice,
election fraud, and so on) 128 .
The NSW definition is not only complex, but also plainly very wide, and in certain
respects obscure, especially in its inclusion of conduct that merely ''could" constitute or
involve a criminal offence, a disciplinary offence or reasonable grounds for dismissal 129 . In

Greinerv ICAC, which we discuss in Chapters 3 and 7, it was observed by Gleeson CJ that
while an apparently unconditional finding by lCAC that a person had engaged in conupt
conduct would have far-reaching consequences for the reputation of that person, the
conditional nature of such a finding was liable to be overlooked by the public 130• In his
dissenting judgment. Mahoney JA, who found that ICAC' s conclusion that Mr Greiner and
Mr Moore had engaged in "corrupt conduct" had been arrived al in accordance with the JCAC

Act, observed that this finding was nonetheless accompanied by a certain "injustice" in so far
as the Act applied the term "corrupt conduct" to conduct which, in the ordinary meaning of
the tenn, is not corrupt I:ll. In its second report on the matter, ICAC suggested that the
extension of the term "corruption" to cover instances of par1iality and dishonesty which do
not necessarily involve any particular benefit lO the public official involved, might be
124
125

111
128

129

130
Ul

lndependelll Commission Against Corrilption Act
Independent Commission Against Corruption Act
Crime and Misconduct Act 2001 (Qld) s 15.
Independent Commission Against Corl'uptiolz AcT
Independent Commission Against Corruption Acr

1988 (NSW) s 8.
1988 (NSW} s 9.

1988 (NSW) s 8(2)(a).
1988 (NSW) s 8(2)(b), (c), (e), (f), etc.
Section 8(2) refers al~o to "matters of the same or a similar nature''. The possibility that the conduct
covered by s 8(2) extends beyond criminal conduct was considered briefly in Greiner v IC.'AC ( 1992) 28
NSWLR 125 at 135 per Gleeson CJ, I 83-4 per Priestley JA.
Greiner l' ICAC(I992) 28 NSWLR 125, 129 per Gleeson CJ.
Greiner v !CAC (1992) 28 NSWLR 125, 129, 147 per Gleeson CJ.
Greineri'ICAC (1992) 28 NSWLR !25, 129, 178 per Mahoney JA.
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warl'anted on the ground that such behaviours are "equally dangerous and harmful to the
community", but it also noted that it might be "extreme" to label as con·upt a person who
does something wrong with no intent to benefit personally therebym. Moreover, as
Professor Camey has poimed out, the advantage of requiring some particular benefit

w have

been sought is that this is objectively ascertainable, whereas the "dangerous and harmful

effecTs"

to

which ICAC referred are not 133 • At the least, given the breadth of the definitions

in both the JCAC Ac1 and the Crime and MisconducT Act, we think the use of the term
"misconduct'' in the latter is preferable.

In Greiner, Mahoney 1 further considered that the term "could" in the /CAC Act
effectively means "would, if proved" 134, a formula similar to the cotTesponding terms of the

Crime and Misconduct Act, which provides that official misconduct is "conduct that could,

if

proved, be ... a criminal offence ... or ... a disciplinary breach providing reasonable grounds

for terminating the person's sen•ices" 135 . Given the complexity and obscurity of the NSW
definition generally, we do not consider that much is to be gained from it. However, the
injustice and confusion of meaning to which Mahoney J drew attention in Greiner does give
reason to consider whether ''misconduct'' under the Crime and Misconduct Act should be
redefined as conduct which would, if proved, be a criminal offence or provide reasonable
grounds for dismissa1 136• The majority in Greiner. held thatlCAC was required to apply
objective standards when considering whether conduct constituted or involved "reasonable
grounds" for dismissal, and that, since there were no allegations of any crime or disciplinary
offence, and in the absence of any applicable code of conduct, there were no applicable
standards that could be applied to the conduct ofMr Greiner and Mr Moore, ICAC's adverse
findings against them were ultra vires 131 . Such an objective test would in all likelihood be
132

n:.
1:.4
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ICAC, Second Repvn an lnvestigalion into the Metherell Resignarion and Appoimmem (September
1992}, 14-15.
Gerard Carney. Members of Parliamenl: h1w and ethics (Sydney: Prospect Media, 2000}, p 303.
Greiner v ICA C ( 1992) 28 NSWLR 125, 187 per Priestley JA.
Crime and Misconduct Act200J (Qld) s 15.
ln his report 011 the TCAC Act in 2005, Mr McClintock QC observed that the conditional word "could"
was required because it functions to trigger JCAC' s power to commence an investigation, and if the word
were not used it would mean that ICAC "had to be affirmatively satisfied that there was conupt conduct
or a criminal offence before it could begin an investigation to detennine that very matter", and "ft)hat
would be an absurd result": McClintock Review, para 4.2.20. These considerations do not apply to the
Crime and Misconduct Act, as the phrase "if proved" provides the necessary "conditional" to trigger a
CMC investigation. Moreover, Mr McClintock did think that consideration should be given to amending
the Act to ensure that JCAC may only make ajindi11g of corrupt conduct where it is satisfied of the
existence of conduct that "was or would be a criminal offence": para 4.2.22.
Greiner J•!CA C ( 1992) 28 NSWLR 125, 145-146, 190-192. The Independent Commission Against
Corruption Act was subsequently amended so that it would apply to Ministers of the Crown or Members
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the interpretation of the Crime and Misconduct Act. But it remains that the

Queensland Act is w1der than the New South Wales provision because in Queensland there
are two "conditional" terms: "could'' {rather than "would") and "ifproved" 138• We discuss
the need to reduce the scope of the Queensland definition in Chapter 7 of this repon.

Focus 011 serious corruption
ICAC is required to regard the public interest and the prevention of breaches of public
trust as its paramount concems 139 . Following the recommendation of an independent review

of the ICA C Act begun by the Hon JetTold Cripps QC and completed by Mr Bruce
McClintock SC in 2005, ICAC is also now also required, as far as practicable, to direct Hs
attention to serious and systemic corrupt conduct, taking into account the responsibility and
role that other public authorities and public officials have in the prevention of corruption 140•
ICAC has stated that "[o]nly a small number of matters with tbe potential to expose
significam or systemic corrupt conduct will meet the criteiia for a full jnvestigation" 141 • In
Queensland the need for the CMC to focus its misconduct-related resources on the more
serious cases is similarly implied by several inter-connected provisions of the Crime and

Misconduct Ac1

142

•

The CMC claims that it seeks to do this

143

although as appears from our

con·espondence with it, in practice it cannot always effectively do so because il says it lacks
the resources to undertake some investigations. As. we have noted, of present concern is the
fact that the CMC finds itself having to assess a very large number, indeed the vast majority,
of complaints made to it each year, many of which are baseless, trivial, vexatious or not
properly subject matter that it should have to investigate or even assess. These are matters
that should have been resolved by management.

Vexatious, frivolous and disingenuous complaiuts and reporting tilreshalds
We think it is very relevant that when considering whether to investigate a matter,
lCAC. unlike the CMC

13S
139
I~U

141
142

143
J4.:j

144
,

is required to consider not only whether a complaint is frivolous or

of Parliament where their conduct constituted a "substantial breach of an applicable code of conduct''
(s 9( I )(d)): see Hall, Investigating CoiTJJption, p 141.
Crime and Misconduct Act 2001 (Qld) s 15.
I11dependent Commission Against Corruplion Acr 1988 (NSW) s I 2.
Independent Commission Againsl Corruption Act 1988 (NSW) s I 2A. McClintock Review, rec. 2.2,
paras 2.1.13-14. 2.8.1-!0.
Independent Commission Against Corruption, Annual Report: 2011-20/2 (2012), page 30.
Cf Crime and Misconduc/ Act 2001 (Qld) ss 5(3), 34, 35.
CMC, Annual Report 201 1·2012, p 22.
Crime and MisconducT Acl 2001 (Qld) s 42(3j(a)(i).
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vexatious (or, in the case of the CMC, lacking in substance) 145 , but also whether it has been
made in good faith

146

•

We consider lhe grounds forthe rejection of complaints in Chapter 7.

That there be a similar if somewhat more stringent requirement in Queensland is one of our
recommendations, as one means of enab1ing the CMC to focus properly on serious matters.
Moreover, the duty of senior office-holders in New South Wales 147 to report matters
to TCAC is limited to matter which the person "suspects on reasonable grounds concerns or

may concern corrupt conduct"

148

•

The corresponding duty imposed upon public officials

under the Crime and Misconduct Act, by contrast, extends we think too far, to any suspicion,
whether on reasonable grounds or not 149 . A baseless complaint has many regrettable
consequences: damage and exposure to the subject of it; expenditure of public money on
processing it; abrogation of responsibility by managing officials; distraction from more
important tasks; and more bureaucrats to administer the considerable numbers of complaints.
ICAC has issued guidelines as to what rnauers need or need not be reported 150 • They
state that a public official will have a duty to report a matter only where .. there is a real
possibility that corrupt conduct is or may be involved'' and that ''/!]here needs to be more
than idle speculaNon", although there can be "less than a finn belief' and "[p]roojis not
necesswy" 151 . The corresponding guidebook issued by the CMC states that a public official

does "not have to believe or suspect that any conduct that could constitute official misconduct
has actually occurred; the complaint merely has to allege conducl that might involve official
misconduct" 152 . The threshold, as defined, and as interpreted by the agencies, is thus lower in

Queensland than in New South Wales

153

•

This is supported by the opinion of a former

Queensland Crown Solicitor, who pointed out that the Crime and Misconduct Act "does not
place any qualification on the suspicion" and, in particular, does not say that the public

Crime and Misconduct Acl 2001 (Qld) s 42(3)(a)(ii}.
Independem Commission A.~ainst Comtplion Act 1988 (NSW) s 20(3)(c).
Namely, the Ombudsman, Commissioner of Police, principal officer of a public authority, officer who
constitutes a publlc authority or Minister of the Crown: lndependem Commission Against Corruprion Act
1988 (NSW) s 11(1).
Independent Commission Against Con·uption Act I 988 (NSW} s 11 (2).
Cf Crime and Misconduct Act200l (Qld) ss 37 and 38.
Independent Commission Against Corruption Act 1988 (NSW} s 11 (3).
ICAC, "Report guidelines for principal officers" (2011 ).
CMC. "Facing the Facts" (2007) 2.7.
The CMC states that the "lower referral threshold" aJe "intended to protect the public interest" and to
"protect CEOs and agencies from accusations of cover-up or lack of concern": CMC, "Facing the Facts"
(2007) 2.7.
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official "mw;t suspect on reasonable grounds" Lhat official misconduct has occuned 154 •
While, as the Crown Solicitor has said, a specific allegation which a public official knows
beyond doubt to be false will not of itself give rise to a relevant suspicion, and thus a duty to
report, a "mere allegation" in absence of positive knowledge to the contrary may certainly do
soJss.
ICAC reponed that in 2011-12 it received a toLal of 2978 ''matters" (including 91 7
complaints from the public, and 812 reports from public sector agencies) 156, whereas the
CMC reported that in 20 I I -12 it received a total of 2616 complaints containing 5266
allegations against public sector employees, in addilion to 2305 complaints containing 6167
allegations against police and 440 complaints containing I 002 allegations involving local
govemmene 57 . While the relevant measures for the two commissions are different, it is
obvious from these figures that the system in Queensland is, not surprisingly, generating a
much larger number of complaints against public sector employees per capita than the system
in New Sourh Wales. The tlu·eshold for reporting complaints to the CMC needs to be raised.
Corruption and Crime Commission (Western Australia)
The Western Australian Corruption and Crime Commission {CCC) was established in
2004

158

,

replacing the previously existing Anti-COITUption Commission, and before that, the

Official Corruption Commission 159 . The impetus for the formation of the CCC were
recommendations contained in an Interim Rep011 of the Police Royal Commission into
corrupt and criminal conduct by Western Australian Police Officers 160• The CCC has
educative, preventative and investigatory functions, and powers similar to both the CMC and
ICAC 161 • It also has limited functions in relation to police misconduct 162 and organised crime
(p1imarily that of authorising the exercise of special investigatory powers by the police) 16>.

1$4
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159
16(1
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C<mrad Lohe, "Managing disciplinary action: Responsibilities of Chief Executives", CEO Bre-llkfast
Briefing, JO April 2003. cited in CMC, "Facing the Facts" (2007) 2.8.
Ibid.
ICAC, "Annual Report 2011-2012" p 19.
CMC, "Annual Report 2011-2012", pp 31. 34, 39. lllere were also 176 complaints containing 388
allegations involving government-owned corporations; it is not dear from the CMC Annual Report
whether these are induded in any of the foregoing figures: ibid, p 41.
Corruption and Cl"ime Commission Acl 2003 (WA).
Established under the Allli-Corruption Commission Acl 1988 (WA).
Royal Commission into whether there has been any comtpt or criminal conduct by Western Australian
Police Ofticers, Interim Report, 20 December 2002 (Kennedy Royal Commission), para [1.6].
Corruption and Crime Commission Act 2003 (WA), ss 17 and 18.
ie, in relation to "reviewable police action": Corruption and Crime Commission Act 2003 (WA), s 21A.
Corruption und Cl"imc Commis.1ion Act 2003 (WA) pt 4.
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The CCC does not have any witness protection functions except in relation to its own
witnesses. 164
Definition ofmisconduct
The CCC Act states that "misconduct" occurs if, among other things, a public officer
corruptly acts or fails to act in the perfonnance of his or her office or employment, or
corruptly takes advantage of his or her public employment to obtain a benefit, or commits an
offence punishable by two or more years imprisonment, and constitutes or could constitute an
offence or a disciplinary offence providing reasonable grounds for tenninalion 165•
The definition is thus comparable to that of New South Wales and different from that
in Queensland in providing that it is necessary that the conduct constitutes or could constitute
an offence or against a written law or a disciplinary offence. It is therefore likely that the
conditional "could" would be interpreted by a court, as in New South Wales, to mean "would,
if proved". For the same reasons discussed above, the nature and scope of the definition in
Queensland is rufferent, and wider.
Focus on serious misconduct aud con·uption
The CCC is directed "to help public autholities to deal effectively and appropriately
with misconduct by increasing their capacity to do so while retaining power to investigate
cases of misconduct, particularly serious misconduct" 166, the latter being conduct which
involves "conupt" acts or omissions in the perfonnance of official functions or employment,
"corruptly" obtaining a benefit through one's public office or employment, or whilst acting or
purporting to act in one's official capacity committing an offence punishable by two ot more
years imprisonment 167. Like ICAC, but again unlike the CMC, the CCC has a statutory
obligation to focus its investigative resources on cases of serious misconducl.
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Corruption and Crime Commission Act 2003 (WA) s 156.
Con·uprion and Crime Commission Act 2003 (WA) s 4,
Corruption and Crime Commission Acl 2003(WA) s 7B(3).
Corruption and Crime Commission Act 2003 (WA) definition of "serious corruption" in s 3(1) and
"misconduct" in s 4(a)-(c).
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Vexatious, frivolous and disingenuous complaints aud reporting thresholds
Like ICAC, but unlike the CMC, when deciding what action to take in relation to an
allegation, the CCC is required to consider whether the allegation not only is ''frivolous or
vexatious" but also whether it is "made in good faith" 1f'8•
Moreover, under the CCC Act, it an offence for a person to make a report to the CCC,
not only knowing that the content of the report is false or misleading in a material respect, but
also to make such a report "maliciously'' or "recklessly""9• The offence is punishable by
imprisonment for up to 3 years and a fine of $60,000, or a penalty of $10,000 following
summary conviction 170 . The CCC in its guidelines draws attention to this offencem.
Again like ICAC, but unlike the CMC, a public officer or any other person may
reporL

172

,

and certain senior officer-holdersm must notify 174 , the CCC of any matter which

that person or office-holder "suspects on reasonable grounds concerns or may concem
misconduct". In its relatively brief guidelines to such office-holders, the CCC states that
even though the suspicion musl be reasonably grounded, this latler obligation

to

notify

extends to conduct that "may concern" misconduct, and means that the duty to notify arises
"on something less than a substantive suspicion of misconduct", and that ''{;)[there is any
doubt, it is safer to notify" 175 .

In its report for the year 201 1-2012, the CCC states that it assessed 3047 complaints
and notifications containing 5912 allegations against public sectors employees, including
police 176 - figures which again appear to be somewhat lower than the total numbers of
comparable complaints and allegations in Queensland. This is especially so when it is
considered that, as noted in the CCC Annual Report, this figure of 5912 allegations
168
J69
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Corruption and Crime Commission Act 2003 (WA) s 18(3)(b}.
This was the recommendation of the Standing Committee on Legislation: "Report of the Standing
Committee on Legislation in relation to the Corruption and Crime Commission.Act2003 and the
Corruption and Crime Commission Amendment Bill 2003", Report 21, December 2003, para [4.101).
Corruprion and Crime Commission Acr 2003 (WA} s 25(3).
CCC, "Notification Guidelines for Principal Officers of Public Authorities" (July 2007), p 4.
Cortuption and Crime Commission Acr 2003 (WA) s 25( I).
Namely, the Parliamentary Commissioner, Inspector of Custodial Services, principal officer of a
notifying authority, or officer who constitute~ a notifying authority: Corruplion and Crime Commission

Acr2003 (WA) s 28( 1).
Corruprion and Crime Commission Acr 2003 (WA) s 28(2)(a). Tilis mandatory requirement to notify
only arises for a principal officer of a notifying authority, or an officer who constitutes a notifying
authority, if the matter is ·'of relevance or concern to that person in his or her official capacity":
s 28(2)(b).
CCC, "Notification Guidelines for Principal Officel's of Public Authorities" (July 2007), p 3.
CCC, "Annual Report 201 1-2012", p 19, para f73J.

52

Review oflhe O·im(! and Misconduct Acl 2001 (Qld)

represented an exceptional increase of 86 per cem from the 2010-20 ll reporting period (ie,
2864 complaints and notifications containing 3178 allegations)

177

•

The unusual increase in

2011-2012 was attributed to 1583 specific allegations in relation to police following a
particular reform program initiated by the CCC and the WA Police concemitlg a backlog of
some 9000 charges that had not progressed appropriately. The large proportion of complaints
against police generally (3083 allegations) was said to be in part due to lower threshold
reporting requirements 178 • Although this data is not easy to interpret, as with the data from
New South Wales, it strongly suggests that reporting thresholds influence the number of
complaints that have to be, or should be, handled by anticorruption commissions.
Anticorruption agencies, including the CMC, frequently but not always convincingly
claim that increases in the numbers of complaints are mostly or partly attributable lo
improvements in public sector awareness of the responsibility to report suspected misconduct
or conuption 179 .

There seems to be little objective evidence to prove this. It may or may not

be so. If it is, it still suggests a problem of too low a threshold for reporting, and too high a
one for the launching of a prosecution against complainants for baseless or vexatious
complaints, as we discuss in Chapter 7.
Publication of allegations and findings

The CCC is prohibited from publishing or reporting a finding or opinion that a person
has committed, is committing or is about to commit a criminal or disciplinary offence 180 • It is
also an offence, other than in specified circumstances, for a person to disclose infonnation
provided lO the CCC 181 , or for an officer of the CCC to disclose information acquired by
reason of the pe1fonnance of that officer's functions 182 • One of the exceptions is that a CCC
officer may disclose such information where the CCC has ce11ified that such disclosure is in
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]79
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CCC, "Annual Report 201 1-2012", p xiii, para [13]; p 18, para [70]. During the 2009-2010 reporting
period there were a total of 2851 complaints and notifications containing 3237 allegations: CCC,
"Annual Report 2010-2011", p 19, para [67].
CCC. "Annual Report 2011-2012", p xiii, para [13]; p xv-xvi, paras [241, [261; pp 13-14, pam [45]-[52],
pp 18-20, paras [71]-[79).
CMC, Annual Report 201J-2012, p 25.
Corruption and Crime Commission Act 2003 (\VA) s 23( I).
Cm'l'lifllion and Crime Commission Ac1 2003 (WA) s 151.
Con·uption and Crime Commission Act 2003 (WA) s 152.
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A CCC officer is also pennitted to disclose the fact that an allegation

has been received or initiated by the CCC, including the details of an allegation 184 •
The CCC Act fu11her provides that publication that an allegation has been made about
a person to the CCC, either by a complainant, by a person who has relied upon information
derived from a complainant, or by a person who has no reliable source of knowledge, carries
with it an inference that there were reasonable grounds for making the complaint 185• The
inclusion of this provision was recommended by the Parliament.ary Standing Committee on
Legislation in order to attach to the publication the negative imputation that the person had
grounds for making the allegation so that, if the person did not in fact have such grounds,
then the statement could form the basis of an action in defamation 1s6• The intention was that
this would serve to ensure that persons publishing any such information would do so in a
prudent and considered manner 187 •
In its guidelines, the CCC has drawn attention to the impmtance of maintaining
confidentiality when dealing with suspected misconduct, beating in mind the general
prohibition on disclosure of information as well as the unnecessary stress and hardship
caused to the people and the families of the people associated wHh the matter 188 . ICAC
similarly draws attention to the importance of maintaining confidentiality as publicity may
prejudice subsequent investigations and may cause unuecessary damage or embarrassment to
individuals 189•

Organised crime functiolls
The functions of the CCC in relation to organised crime are mostly supervisory. The
enhanced investigatory powers in relation to organised crime are conferred by the CCC Acl
not directly upon the CCC, but upon the police, subject to the approval and oversight of the
CCC 190 • There is a strong view in Western Australia that the CCC's most important function
is to ensure that police conuption is not allowed to develop and propagate, and it is thought
iS.~
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Corruption and Crime Commission Act 2003 (WA) s 152(4)(c).
Comtption and Crime Commi.l.,~ion Act 2003 (WA) s 152(6). There is also provision in relation to
disclosure of information by non-CCC officials with respect ro their statutory functions: s 153.
Corruption and Crime Commission Act 2003 (WA) s 25(7).
"Repo1t of the Standing Committee on Legislation in relation to the Corruption and Crime Commission
Act 2003 and the Corruption and Crime Commission Amendment Bill 2003'', Report No 21, December
2003, para 14.1031.
Ibid, para 14.1041.
CCC, "Notification Guidelines for Principal Officers of Public Authorities" (July 2007), p 5.
!CAC, "Report guidelines for principal officers" (2011) sec. 3.
ComJption and Cl·ime Commission Act 2003 (WA) pt 4.
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that too close an association of the CCC with the police may undennine the independence
and integrity of the CCC 191 .
The Corruption and Crime Commission Amendment Bill 2012, which has since been
wilhdrawn by the govemment, proposed, among other things, to expand the CCC's functions
and powers in relalion to organised clime and criminal property confiscation. The most
prominent serious objection to the bill was that expansion of the CCC's organised crime
function would undermine its independence in dealing with police misconduct 192, the
contrary example of the CMC in Queensland notwithstanding 193 • The recently appointed
Parliamentary Inspector of the CCC

194

,

the Hon Michael Mmray QC, a retired Justice of the

Supreme Court ofWestem Australia, is reported to have expressed support for the broad idea
of an increase in the role of the CCC in relation to organised crime 195 • The issue. remains
unsettled in Western Australia, notwithstanding the argument that crime and misconduct
functions have been combined within the CMC in Queensland. These mauers ate relevant to
our consideration of the question whether the CMC's crime functions should be vested in a
different agency, which we discuss in Chapter 10.

Preventative arzd educative junctions
The Corruption and Crime Commission Amendment BNI 2012 a] so proposed to
transfer to the Public Sector Commission the oversight of the handling of minor misconduct
by public officers as well as the performance of preventative and educative functions in
relation to official misconduct 196 . Accepting that misconduct investigations can expose
vulnerabilities to conuption which may be better addressed proactively, the CCC was to have
a continuing role in assisting the Pttblic Sector Commission in increasing the capacity of
particular public sector units to prevent or combat misconduct, but the Public Sector
Commission was to have primary responsibility in this area. In response to this specific
proposal, the Parliamentary Joint Standing Committee on the Conuption and Clime
J91

192

19."
}IJ(j.

TI1is was the view expressed by the Joint Standing Committee on the Corruption lllld Crime Commission,
"How The Corruption and Crime Commission Can Best Work Together With The Westem Australian
Police Force To Combat Organised Crime", 9 September 2010, p 191.
Beatrice Thomas, ..CCC to investigate organised crime", T!U! West Australian, 21 June 2012; Gareth
Parker, "Deposed minister to torpedo Barnett CCC laws", The We.rr Australian, 19 September 2012.
Joint Standing Committee on the Corruption and Crime Commission, "Closed hearing with Gall Archer
SC and further analy~is of pi'Oposed reforms to the CoiTliJl!ion And Crime Commission Act 2003'', Report
No. 20 in the 38th Parliament (2011 ), p 6.
Corrup1i01z and O·ime Commission Aci 2003 (WA) pt I 3.
Amanda Banks, "Support to widen CCC role", The Wesl Australian, 9 January 2013.
Jt was proposed, however, thar CCC'sjurisdiction over all matters of police misconduct would be
retained.
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Commission expressed the view that the CCC's educative and preventative functions should
not be diluted or transferred to another agency

197

•

The primary reason given for this was that

the CCC's educative and preventative functions were "vital" and should not be "diluted" in
any way 198 • That, with respect, is to state a conclusion rather thru1 offer reasons to support it.
No one would disagree that prevention is better than cure, and that an educative role may be
impm1ant. It does not follow that one particular agency should have these responsibilities
rather than another. The allocation of functions should be determined by reference to
considerations of institutional capability, competence, cost, benefit and experience. In
coming to the conclusion that the. educative and preventative functions should be retained by
··...

the CCC, the committee drew attention to and accepted the CCC's own estimation of its
achievements in education and prevention, which it described as "measurable and appreciable
improvements" and which the committee characterised as "outstanding re.sults'' and
"significant outcomes" 199 • The unconditional conflation of education and prevention is not
explained, nor is the means of measurement. Education is, after all, only one means of
prevention. Confessions of self-doubt and acknowledgement of deficiencies by
bureaucracies and publicly funded agencies are not unknown, but do tend to be rare. It is not
necessary to second guess these factual judgments in order to recognise that none of this goes
directly to the question whether these functions could better be performed in Queensland
circumstances by an agency other than the CMC, such as the Public Service Commission.
Continuing proactive "education", as opposed to reminders about fundamental duties
of honesty, openness and faimess, should not be necessary in any reasonably managed
department of government. We are satisfied that too much tends to be made of any such
need. We have also noticed that little or no attention seems to have been paid in the debate to
the close association of diligence whh honesty, openness and faimess in the performance of
public service. The inculcation of diligence historically, and we think currently also, is best
done by a Public Service Commissioner who most consistently and efficiently can do the
same with "integrity". In a well-run department, such reminders, or reinforcement of such
values as may be useful or necessary, should be provided by managers. That would not
197

19K

PJ9

Joint Standing Committee on the Corruption and Crime Commission, "Closed hearing with Gail Archer
SC and further analysis of proposed reforms to the Corruption And Crime Commission Ac1 2003", Report
No. 20 in the 38th Parliament (2011), ch 4.
Ibid, pp vii.
Ibid, p 15, citing Corruption and Crime Commission of Western Australia, Report on the Cmntption
Prevention ond Educ·ation FJCJJ{'/ion of the C(llntplion and Crime Commis.sion, 29 June 2011, p 3 I_ See,
similal'ly, McCilntock, "Final Report", paras 2.5.1-4, 3.31-10.
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prevent the CMC, but only as a proper incident of other functions, from drawing attention to,
and assisting managers and other staff to rectify, departures from good practices.
Integrity Commission (Tasmania)
The Tasmanian Integrity Commission was only established in 2010 200 , on the basis of
recommendations of a Parliamentary Joint Committee on Ethical Conduct201 • Its functions
are educalive, advisory, preventative and investigator/02 . Its direct powers extend to the
investigation of "misconduct" by "public officers"203 and, in unusual circumstances, to the
204

investigation of "serious misconducl'' by police

.

The functions of the Integrity

Commission in relation lo police misconduct that is not serious is more limited, and includes
providing advice to and auditing the way in which the Police Commissioner conducts
investigations into misconduct. There is also provision for the assumption by the Integrity
Commission of responsibility for investigations commenced by the Police Commissioner in
certain circumstances205 • The Imeglity Commission does not have any organised crime or
serious crime functions or witness protection functions. There is no general obligation upon
public servants to refer complaints about alleged misconduct to the Commission.

Definition of misconduct
The Parliamentary Joint Committee recommended that the Tasmanian system adopt the
definition of official misconduct contained in the Queensland Crime and Misconduct Act206 •
Unlike the Queensland model, however, the Tasmanian Act makes a distinction between
"misconduct" and "serious misconduct". "Misconduct" is defined as 207 :
(a)

conduct, or an attempt to engage in conduct, of or by a public officer that is or

involves( i)

200
201

202

20l
2()4

Z05

201

a breach of a code of conduct applicable 10 1he public officer; m·

Integrity Commission Act 2009 (Tas).
Parliament of Tasmania Joint Select Committee on Ethical Conduct, Final Report: "Public Office is
Plfblic Trust" (No. 24, 2009).
ltacgrity Commission Act 2009 (Tas) ss 3(3), 8, 31.
lnlegriry Commission Acr 2009 (Tas) ss 4, 5, 38(1 )(g).
lnteg,·iry Commission Act 2009 (Tas) s 88( I).
Jmegrity Commission Act 2009 (Tas) s 88(1 }(b)-(d).
Parliamem of Tasmania Joint Select Con1mittee on Ethical Conduct, Final Repon: "Public Office is
Public Trust" (No. 24, 2009), para 18.9.
lnlegrit)• Conllilission Act 2009 (Tas) s 4. The definition al$o stipulates that misconduct "does not
include conduct, or an attempt to engage in conduct, by a public officer in connection with a proceeding

in Parliament".
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(ii)

the Jmjormance of the public officer'sfunctiom or the exercise of the
public officer's powers, in a way that is dishonest or i1nproper; or

(iii)

a mi.~ use of information or material acquired in or in connection with the
pcnformance ofthe public officer's functions or exercise of the public
officer's powers; or

(iv)

a misuse ofpublic resources in connection with the pe1jormance ofthe
public officer's functions or the exercise of the public ojjicer's powers; or

conduct, or an attempt to engage in conduct, of or by any public officer that
adversely affects, or could adversely affecr, directly or indirectly, the honest and
proper performance offunctions or exercise of powers of another public officer.

"Serious misconduct" is in tum defined as 208 :

misconduct by any public officer that could, if proved, be(a)

a crime or an offence of a serious nature; or

(b)

misconduct providing reasonable grounds for tenninating the public
officer's appointmellf.

"Public officer" and "public authority" are defined widely by the Act, but neither
includes judges and magistrates209 . The Integrity Commission has broad investigatory
authority in relation to misconduct by public officials generally, but its direct powers in
relation to police misconduct are limited to the investigation of serious misconduct.
As with olher States, the Tasmanian Act provides for the dismissal of a complaint by
the Integrity Commission in various circumstances, including where the complaint is
considered frivolous or vexatious, was not made in good faith, or lacks substance or
credibilitl

10

.

Independent Broad-based Anti-corruption Commission (Victoria)
The Victmian Independent Broad-based Anti-coll1lption Commission (IBAC) has
only recently been established under three principal Acts

2!l8
2UIJ

210
211

211

,

in conjunction with several

Integrity Commission Act 2009 {Tas) s 4.
Imegriry Commission Acr 2009 (Tas) s 5(2).
Integtity Commission Act 2009 (Tas) s 36( l ).
Independem Broad·based Anti-corruprion Comminion Act 201! (Vic); Jndependenr Bmad-based Anticorruption Commission Amendment (lnvesrigarive Functions} Act 2012 (Vic); Independent Broad-based
Ami-corruption Commission Amendmelll (E:>.:aminations) Acr2012 (Vk). References will be to the
consolidated version of the lndependenr Broad-based Ami-corruption Commission Act20ll (Vic), which
includes amendments.
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others, one of which established the Victmian Tnspectorate212 . Modelled in pan on the NSW
lCAC, the Victorian IBAC is broad-based, in the sense that the breadth of its jurisdiction is
similar to that of ICAC but extends to police conuption 213 . The stated purposes of the Act
and functions of IBAC are to provide for the identification, investigation and exposure of
"serious co!1'upt conduct" and "police personnel misconduct'', to assist in the preve1ltion of
corrupt conduct and police personnel misconduct, and to facilitate the education of the public
sector and the communitl

14

•

The implementation of the scheme was preceded by a review

conducted by Elizabeth Proust AO who recommended the establishment of a more limited
body215 , followed by a panel inquiry headed by the Hon Stephen Charles QC (a retired Justice
of the Court of Appeal) whose report does not appear to have been publicly released 216 , A

Victorian Inspectorate is charged with responsibility to monitor compliance of IBAC with all
applicable laws, to assess the effectiveness and appropriateness of the policies and procedures
of IBAC which relate to the legality and propriety of IBAC's activities, to receive complaints,
to investigate and assess the conduct of IBAC personnel, and to report and make
recommendations accordingly:217 •
Definition of corrupt conduct

Corrupt conduct is defined as conduct218 :

112

.213

214
215

2lf•
2l7

21S

(a)

of any person that adversely affects the honest pe1[onnance by a public officer or
public body of his or her or its functions as a public officer or public body; or

(b)

of a public officer or public body that constitutes or involves rhe dishones/
pe1jormance of his or her or its junctions as a public o.fficer or public body; or

(c)

of a public officer or public body that constitutes or involves knowingly or
recklessly breaching public trust; or

(d)

of a public officer or a public body that involves the misuse of information or
material acquired in the course of the performance of his or her or its junctions

Among them: Public /merest Monitor Act 2011 {Vic); Protected Disclo.fure Act 2012 (Vic); Vicwrian
Jnspec/omle Act 2011 (Vic); Vicloricm lnspecwrate Amendment Act 2012 (Vic); Freedom of
lnfonnmion Amendment (Freedom of hiformarion Commissioner) Act 2012 (Vic).
Victorian Liberal Nationals Coalition, IBAC: An Independent Broad-based Ami-corruprirm Commission
.fm· Victoria (Melbourne: Ubel'al Victoria, 2010), page 4.
'
Jndependem Broad-based Anti-corruption Commissio11 Act 2011 {Vic) ss 8, 15.
RePiew ofVictol'ia's !megriiy and Ami-Comtprion Sys/em (2010).
Melissa Fyfe & Royce Millar, "Baillieu suppresses key report on conuption commission", The Age, 12
March 2012.
VicJOrian Jmpecwrale Act 2011 (Vic) s 9.
hulependem Broad-l~ased Ami-corruption Commission Acl 2011 (Vic) s 4. "Police personnel conduct"
and ;<police personnel misconduct" life defined separately: s 5.

R('vieH' nfihf! Crime and Mi~conducl AcT 2001 (Qld}

(e)

59

as a public officer or public body, whether or nor for the benefit of the public
officer or public body or any other person; or
rhar could constiTute a conspiracy or an atlempt to engage in any conduct
referred to in paragraph (a), (b), (c) or (d)-

being conduct thaT would, ifthefacts were found proved beyond reasonable doubt at a
Trial, constitute a relevant offence.
Relevant offences are in tum defined as

219

:

(a)

an indictable offence against an Act; or

(b)

any

c~f the following

common law offences committed in Victoria-

( f) attempt to pervert the course ofjustice;

(ii) bribe!)' of a public official;
(iii) pe1wrting the course (if justice.

This definition has been cdticised for not including common Jaw offences incJuding

·
l uct m
· pu bl'1c offi
~~o .
mJsconc
· Jce--

Focus on serious corruption
Complaints may be made to IBAC about any conduct a person believes may be
1
corTupt conductn . The relevant principal officer of a public sector body may notify IBAC of

any matter the person "believes on reasonable grounds constitutes corrupt conduct", whereas
the Chief Commissioner of Police must notify IBAC of any complaint received about corrupt
conduct or police personnel misconduct by a member of police personnel who is not a
member of the police force 222 • IBAC may conduct an investigation following a complaint,
notification or on its own motion, but must not do so unless it is "reasonably satisfied that the
conduct is serious corrupt conduct"

223

•

Serious corrupt conduct is not defined in the Act.

There has been criticism of these provisions. One is that they set too high a threshold
for investigation. In particular, it is argued that because the definition turns on IBAC's
reasonable satisfaction as to the relevant "facts", it will be prevented from undertaking the

221

222

lZl

Tnde.pendem Broad-base.d Ami-c:orruption Commission Act 2011 (Vic) s 3.
The Hon T H Smith QC, ''The Victorian Independent Broad-based Allti-Corruption Commission
(IBAC): A Toothless Tiger?". Electoral Regulation Research Network/Democratic Audit of Australia
Joim Working Paper Series, Working Paper No I (August 2012), page 3. see also page 5.
Independem Broad-based Ami-corntption Commission Acl 2011 (Vic) s 51.
lndepende/11 Bmad-based Anti-t:ormptfon Commission Act 201] (Vic) s 57.
lndependenl Broad-based A nli-corruption Commission Act 2011 (Vic) s 60(2).
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224

•

There is reason to think that

this concern is exaggerated. The Act confers power upon IBAC to do all things necessary or
convenient to be done for, in connection with, or as incidental to the achievement of the
objects of the Act and the performance of its duties and functions

225

•

Although IBAC is

required either to dismiss, investigate or refer a complaint or notification 226 , it would seem
both necessary and convenient for IBAC to undertake some form of assessment of the
complaints and notifications that it receives, and this assessment may reasonably take the
form of a preliminary inquiry in order to inform itself sufficiently in order to form a view
about whether the relevant facts alleged or otherwise known or suspected would, if proved,
''•

~:

constitute a relevant offence.
A further criticism is that, because the jurisdictional test of "serious corrupt conduct"
must be satisfied in order for an investigation to be "conducted", the test applies tlu·oughout
the investigation, rendering an investigation open to jurisdictional challenge at any point at
which IBAC is not reasonably satisfied that serious conupt conduct is involved. The
Victorian Ombudsman argues that this problem arises because the jurisdictional test applies
during the entire conduct of an investigation and not only at its commencement227 • We do
not consider this necessarily to be a problem. An anticorruption agency should sensibly
cease an invesligation if grounds for undertaking it are found not, or no longer, to exist. If
the agency does not cease to investigate, and in so doing exceeds its jurisdiction, it is quite
proper for a legal challenge to be made to prevent it from doing so. Mr Smith QC gives the
example of a key witness suddenly recantingm. But if this were to happen, in the absence of
any obvious or reasonable explanation, it would raise reasonable suspicions about the
witness's reasons or motivations for doing so, which, in combination with the witness's
original statements or evidence would, in all likelihood, be sufficient to sustain the original
suspicion of serious con·upl conduct
The last criticism is that the threshold for investigation is simply too high in the sense
that it will prevent TBAC from investigating apparently minor matters altogether, even though
224

226

22i
228

The Hon T H Smith QC, "The Victorian Independent Broad-based Anti-Corruption Commission
(IBAC): A Toothless Tiger?", Electoral Regulation Research Network/Democratic Audit of Australia
Joint Working Paper Series, Working Paper No 1 (August 2012), pages 4-7.
lndepende/11 Broad-based Ami-mrruprion Commission Act 2011 (Vic) s 16.
Jndependenl Broad-ba.sed Anli-com.tptiolt Commission Act 2011 (Vic), s 58.
'Victolian Ombudsman, "A section 25(2) report to Parliament on the proposed integrity system and its
impact on the functions of the Ombudsman". December 2012, pageS.
See Smith, "A Toothless Tiger", page 7.
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such investigations may ultimately reveal serious corrupt conduct 229 • This concern involves a
misapprehension of the way in which all anticOJTuption agencies must conduct their inquiries.
in that they unavoidably must undertake a preliminary assessment of ali complaints and fonn
a view about which ones ought to be investigated, referred or dismissed; and of the reality
that they most often either refer or dismiss complaints precisely because they involve
''minor" matters. The different thresholds that apply in the various jurisdictions do not alter
this basic necessity (by someone) to distinguish between relatively minor and apparently
more important matters. The real questions are not whether such a distinction should be
drawn, but exactly what threshold the legislation should prescribe, and whether there may or
should be a better way if sorting the wheat from the chaff. In practice, it seems, the CMC
largely confines itself to investigation of se1ious cases according to criteria that it has
determined for itself. It seems likely that under the Vict01ian legislation IBAC, too, wilJ have
to adopt similar criteria, except that it will be required to adopt criteria lhat focus specifically
on the seriousness of the alleged conduct. For reasons that we later explain (see Chapter 7),
we consider that a similar standard ought to be introduced in Queensland.

Vexatious, frivolous and disingenuous compklints
In terms that are wider than those which apply to the CMC, lBAC may in its absolute
discretion determine that a complaint or notification does not warrant investigation if the
subject matter is frivolous or vexatious, lacks substance or credibility, has already been
investigated or deall with, concerns conduct that occurred at too remote a time to justify
investigation, was not made genuinely or was made primarily for a mischievous purpose, or
. a1! t he circumstances
.
does not warrant mvesugatlOIJ
.
. . 230
m
· .
Independent Commissioner Against Corruption (South Australia)
Legislation for the establishment of the South Australian Independent Commissioner
Against Conuption (Independent Commissioner) and Office for Public Integrity (OPI) was
enacted in 2012231 , following a review undertaken by the. Attomey-General, who originally
proposed the establishment of a Commissioner for Public Integrity 232 • The functions of the
Independent Commissioner are to identify and investigate corruption in public administration

See Smith, "A Toothless Tiger··, page 7.
Jndependem Bmad-based Anti-corruption Commission Act20J I (Vic) s 67.
!ndependenl Commissioner Against Corruption Acl 2012 (SA).
Attorney-General's Department (SA), An !megrated Model- A review of the Public lltlegrity instiTutions
in South Australiu and an integm1ed model for !he fuwre (20 10) ch 6.

Review of lire Crime and Miscnrrducl Ac1 2001 (Q/d)

62

and refer it for prosecution, to assist other inquiry agencies and public authorities to identify
and deal appropriately with misconduct and maladministralion in public administration, to
evaluate practices, policies and procedures with a view to advancing comprehensive and
effective systems for preventing or minimising corruption, misconduct and maladministration
and to conduct or facilitate the conduct of educational programs designed to prevent such
corruption, misconduct and maladministration 233 • In recognition of the substantial
administrative load created by the volume of complaints typically attracted by such systems
in the other States, the t\mctions of the OPI are to manage complaints rei ating to conuption,
misconduct and maladministration in public administration, referring them to the relevant
.
"
•
.
234
agenc1es
10r actwn
as appropnate
.

In performing these tasks, the Independent Commissioner is required to focus, as his
or her primary objective, on the investigation of "serious or systemic corruption" as well as
on the task of ensuring that "serious m systemic misconduct or maladministration" is referred
for proper handling by the appropriate agency235 . Conuption is limited to conduct which
constitutes one of several criminal offences referred to in the Act, whereas misconduct is
defined as including contravention of an applicable code of conduct or other misconduct, and
maladministration is conduct, practice, policy or procedure that results in inegular and
unauthodsed use of public money or substantial mismanagement of public resources or in the
performance of official functions, and can include conduct resulting from impropriety,
incompetence or negligence

236

•

Another object of the South Australian Act is to "achieve an appropriate balance
between the public interest in exposing conuption, miscm1duct and maladministration and the
public interest in avoiding undue prejudice to a person's reputation"

237

•

ModelJed on the

Australian Crime Commission rather than the anticorruption commissions of the other States,
while the Independent Commissioner is required to proceed in a manner that is open and
accountable, examinations of persons in relation to corruption must be conducted in
private238 • As the South Australian Attorney-General, John Rau, has argued, investigations
may produce unreliable or blatantly false leads, and the personal reputation of persons the

2?.4

lndependenr Commissioner AgaiTW Corruption Acl 2012 (SA) s 7.
lndependen/ Commissioner Against Corruption Act 2012 (SA) s 17.
lndependem Commissioner A gains/ Corruption AcT 2012 (SA) s 3(2).
IndependenT Commissioner Agai11st Corruption Acl 2012 (SA) s 5.
Jndependetfl Commissioner Again.s1 Corruption Acl 2012 (SA) s 3( l)(c).
Independent Conm1is.~ioner Against Corruption Act20 12 (SA) s 7(4)(a).
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subject of such investigations need to be protectedm. The possibility of baseless complaints
being made for ulterior purposes is further guarded against by the creation of an offence of
making false, misleading or groundless complaints 240 • The disclosure of information
obtained in the administration of the Act connected with a complaint or investigation is,
subject to certain qualifications, an offence punishable by a maximum penalty of $10,000 or
imprisonment for 2 years241 , and the publication of information lending to suggest that a
person is or may have been the subject of a complaint or investigation is an offence
punishable in the case of a natural person by a maximum penalty of $30,000242 •

Distribution of specific functions and procedures: GeneraJ observations
··.

·..

Police corruption and misconduct
All AustrJ.Iian jurisdictions recognise the necessity to treat poJice con·uption or
misconduct in at least some respects differently from the handling of official misconduct
within the public sector generally, particularly by providing for the handling of complaints of
police corruption or misconduct by agencies that are institutionally separate from the police
service. In some States, such agencies are separate from a State's general anticorruption
commission: in others those functions are perfmmed by the anticOJmption commission itself.
Even the Commonwealth, which does not have a general anticorruption commission, has
established the Integrity Commissioner and the Australian Commission for Law Enforcement
Integrity to deal with coiTupt conduct within federal law enforcement agencies, to prevent
such corruption from occurring, and t.o maintain and to improve the integrity of the staff of
federal law enforcement agencies 243 • New South Wales has established the Police Integrity
Commission, separate from ICAC, with preventative and investigative functions in relation to
police con·uption and misconduct 244• As noted, the Western Australian CCC was formed in
response to interim recommendations of the Kennedy Royal Commission 245 , and the

140
241
242
~43

245

John Rau, "No media feeding frenz.y for SA's Independent Commissioner Against Corruption", The
Advertiser, 22 November 2012.
Independem Commissioner A gains/ Corruption Act 2012 (SA) s 22.
lndependem Commissione1· Asainsr Corruption Act 2012 (SA) s 54.
lndependent Commissione1· Against Cormprion Act 2012 (SA) s 56.
Law Enforcf'ment Integrity Commissioner Act 2006 (Cth) ss 3 and 15 (see also definition of "law
enforcement agency"': s 5).
Pofice Jmeg1·iry Commisslon Actl996 (NSW) ss 3 and !3. The Commission also bas a responsibility to
make recommendatiOJlS concerning police corruption education programs, police corruption prevention
programs, and similar programs, conducted within the NSW Police Force or by the Ombudsman or the
Independent Commission Against Corruption forthe NSW Police Force: s l4(c).
Royal Commission into whether there has been Corrupt or Criminal Conduct by any Western Australian
Police Officer (2004).
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functions of the CCC accordingly included the investigation of any matter referred to it by
the Royal Commission, as well as the investigation of any reviewable police action referred
to it by the Commissioner of Police246 • In Victoria. the responsibility to investigate
misconduct by police personnel and to assess police conduct generally has been transferred
from the Office of Police Integrity to the recently established TBAC together with its general
misconduct functions 247 . The same is broadly true of the Tasmanian Integrity
Commission 148 • In South Australia, the functions of the Police Ombudsman in investigating
complaints against police and overseeing the investigation of complaints by the Police
Ombudsman to the Intemal Investigation Branch of the Police Force (under the supervision
of the Police Commissioner) 249 , are now to be supplemented by those of the Independent
Commissioner, which include the identification and investigation of misconduct,
maladministration a11d coJTuption of public officers generally, including police officers250 •

Organised and serious crime
Several Australian jurisdictions- but not all- recognise the need to create and
empower special agencies to address organised clime in addition to the fundamental police
work undertaken by the police force in each jurisdiction
established several such agencies
Australian Crime Commission

253

252

,

,

251

•

The Commonwealth has

most prominently the Australian Federal Police and the

but also Crimtrac (an intergovernmental information

system for Australia's police, Jaw enforcement and national security agenciesl5\ and the
Australian Transaction Reports and Analysis Centre [Austrac] (an anti~money laundering and
counter-tenorism financing regulator and specialist financial intelligence unitl~ 5 . New South

24~

24?

248
14'J

250
2.."il

2:'2

l5l
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Corruption and Crime Commi.~sion Act 2003 (WA) ss 19 and 21A. There is no general obligation.
however, for reviewable police action to be referred to the CCC: s 28(6).
Independent Broad-based Anti-corruption Commission Amendment (investigative Functions) Ac12012
(Victoria) s 6(2)(b) and (c).
Imegrity Commission Act 2009 (Tas), ss 7 and 88 (see also s 3 definition of "public authorities", which
includes "the police service").
Police (Complaints and Discipfinary Pmceedings) Act1985 (SA} ss 23,25 and 26.
Independelll Commissioner Against Corruption Act 2012 (SA) s 5 (see also s 4 and Sch I definition of
··public officers").
Australian Jnstitute of Criminology, The Worldwide Fight agairw Tmnsnariona/ Or·ganisational Crime:
Australia- Technical and Background Paper, No. 9 (2004) chs 3 and 4.
Parliamentary Joint Committee on the Australian Crime Commission, Inquiry inJO the legislative
arrangements 10 outlaw serious and organised crime groups (August 2009), Appendix 7.
Australian Crime Commission Ai:t 2002 (Crh).
Imergo1•emmentaf Agreeme111j(JJ" rile Establishment and Operation of "CrimTrai: •·. a National Law
EJtforcementlnformation System for Australia's police services (2000).
Ami-Money Laundering and Counter Terrorist Financing Act 2006 (Cth) s 209.
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Wales has established the NSW Crime Commission
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256

in addition to the Organised Crime

Directorate within the NSW Police Service. ln Westem Australia, the CCC authorises and
monitors the use by WA Police of exceptional powers in organised crim.e investigations257 •
Neither Victoria nor South Australia, however, has a separate Crime Commission but there is
an Organised Crime Investigation Division within Victoria Police and a Drug and Organised
Crime Investigation Branch within South Australia Police, which are able to exercise special
coercive investigative powers in relation to organised c1ime

258

•

Queensland is exceptional in

confening full organised crime investigatory powers on the CMC, in addition to the special
coercive powers exercisable by rhe Queensland Police Service in relation to organised crime.

Civil and conviction-based confiscation of proceeds of crime
All of the Australian States and Territories, as well as the Commonwealth, have both
civil and conviction-based systems for confiscation of proceeds of crime, except for
Tasmania, which has only a conviction-based system. Queensland and New South Wales
vest responsibility for civil confiscation in the CMC and NSW Crime Commission
respectively, and in New South Wales conviction-based confiscation in J·eJation to drugs and
general is also vested in lhe Crime Commission 4w.
A recent review attempted to compare the effectiveness of the confiscation schemes in
each State260. For the 2007-08 year, it identified $32.7 million in realisable confiscation
orders in New South Wales, $9.8 million collected in Victoria, $1.686 million deposited in
respect of assets of crime in South Australia, and $12.6 J 8 million deposited into the
confiscations proceeds account in Westem Australia. These compared with $18.56 million in
restrained a~sets and $4.245 million in forfeited assets under civil confiscation and $1.452
million in moneys collected under conviction-based confiscation in Queensland over the
same period. As the learned author observed, iL is difficult, from the available data to
. . d'tctmns
. 261 .
compare t he diff
- erent JUns
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Crime Commission Act 2012 (NSW).
Corruption and Crime Commission Act 2003 (WA) pt 4.
Major Clime (bwesrigative Powers) Act 2004 (Vic); Se1ious and Organised Crime (Coni I"(>/) Ac/2008
(SA).
Lorana Bartels, A rel'iew of confiscation schemes in Australia: AIC Reports- Technical and Background
Paper36 {2010).
Ibid.
Ibid, p 25.
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Public hearings alld private examinations
All the State anticorruption agencies possess wide-ranging inquisitorial powers when
investigating allegations of misconduct or corruption, including power to compel witnesses to
give evidence on oath and to produce documents, and to do so either in private interviews or
public hearings. When first enacted, the New South Wales ICAC Act provided that ICAC
hearings would ordinarily be held in public, unless ICAC directed otherwise. Subsequent
amendments have enabled ICAC more readily to hold healings in private, and the frequency
of the use of public hearings has declined

262

.

Under the cunent legislative scheme in New

South Wales, when deciding whether to proceed by way of private "examination" or "public
inquiry", ICAC is now required only to consider whether the use of either of these procedures
would be in the public interest, bearing in mind, in the case of public inquiries:

(a)

the benefit of exposing to the public:, and making it c1ware, of corrupt conduct,

(b)

the seriousness of the allegation or complaint being investigated,

(c)

any risk of undue prejudice to a person's reputation (including prejudice that
might arise from not holding an inquiry),

(d)

whether the public interest in exposing the mafler is outweighed by the public
imerest in preserving the privacy of the persons concerned. 263

By contrast, hearings conducted by the CMC are ordinarily (and we think appropriately
so) not open to the public unless the CMC decides otherwise

264

,

and in so deciding in relation

to misconduct inquiries the CMC is required to consider whether opening the bearing to the

public would be unfair to a person or contrary to the public interest265 • We note that i~
20011-2012, the CMC reponed holding investigative hearings over a total of 145 days.
During the same period ICAC undertook a total of I0 public inquiries over 70 days of
hearings, compared with 135 compulsory examinations over 59 days

266

•

Like the CMC, and unlike ICAC, hearings undertaken by the Western Australian
CCC are ordinarily not open to the public unless, having weighed the benefits of public
exposure and public awareness against the potential for prejudice or privacy infringements,
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McClintock Review, paras 6.5.1-6.5.10.
lndi!pendem Commission Against Corruprion Acr 1988 (NSW) ss 30 and 31, especially s 31(2); see also
s 31(9) and (10).
Crime and Misconduct Acr 2001 (Qld) s 177(1).
Crime cmd Misconduct Act2001 (Qid) s 177(2)(c)(i).
JCAC, ''Annual Report 2011-2012", pp 11, 17.
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the CCC considers it is in the public interest to open the hearing to the pub!ic267 . During
2010-201 I, the CCC held a total of II hemings of 52 days, 4 of which were in public over 29
days, 7 of which were held in private over 23 days; during 2011-2012, it held a Lotal of 7
hearings of 21 days, all of which were held in private268 •
The IBAC scheme in Victoria has a similar approach to Queensland's and Westem
Australia's. In Victoria, examinations are not to be held in public unless IBAC considers on
reasonable grounds 269 :
(a)

there are exceptional circumstances; and

(b)

it is in the public interest to hold a public examination; and

(c)

a public e.xaminmion can be held wil!wut causing unreasonable damage 10 a
person's reputation, safety or wellbeing.

In considering whether or not it is in the public interest to hold a public examination, IBAC
may take into account 270 :
(a)

whether the corrupt conduct or the police personnel conduct being investigated is
related to an individual and was an isolated inddent or systemic in nature;

(b)

the benefit of exposing to the public, and making it aware of, corrupt conduct or
police personnel misconduct;

(c)

in the case ofpolice personnel conduct investigations, the seriousness of the
matter being investigated.

In Tasmania, Hkewise, investigations are ordinarily conducted in private, unless
otherwise authorised 271 , and there is authority in the Commission to convene an Integrity
Tribunal for the purpose of holding hearings and receiving submissions and evidence272 .
South Australia is exceptional in this respect all examinations are to be undertaken in
private-'7',_
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CorrupTion and Crime Commission Acr 2003 (WA) ss 139(1), 140(2). Lack of transparency and
accountability, and the inability of the ACC to hold hearings in public, were counted among its
significant weaknesses: Kennedy Royal Commission, "Interim Report", para [2.5].
CCC, "Annual Report 2011-2012", pp 31-32, para fJ02}.
lndependml Broad·based Allli-corruprion Commissitm Act201I (Vic), s 117(! ).
IndependenT Bl'oad-basl!d Ami-corruprian Commission AcT 2011 (Vic), s 117(4).
/ntegriry Commission Act 2009 (Tas) s 48.
lmegrity Commission Act 2009 (Tas) ss 60-61.
lndependellf Commissioner Against Corr11p1ion Act 2012 (SA), s 7(4)(a)(i); see also Sch 2, s 3(3).
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Gathering and preparation of evidence
Although both the CMC and ICAC by using their special inquisitorial and
investigative powers "gather" and "seize" evidence that can be used in criminal
prosecutions274 , it is ICAC's specific statutory responsibillty to "gather and assemble"
evidence and to "furnish" that evidence to the Director of Public Prosecutions, the AttorneyGeneral or other appropriate authority215 . The CCC in Western Australia is similarly required
to "assemble" and "furnish" evidence for prosecution of criminal offencesm'.

Privilege
Persons summoned to attend or appear before lCAC can be required to answer
questions on oath or affim1ation and produce documents in their custody or control and are
not excused from doing so on the ground that it would incriminate or tend to incriminate
them, or on the ground of any other privilege277 . However, if a witness objects, the answer or
the document produced is not admissible as evidence against the witness in any subsequent
criminal, civil or disciplinary proceedings 278 •
The provisions relating lo privilege under the Crime and Misconduct Acl are more
specific and qualified 279 •

Witness protection
Queensland is the only Australian jurisdiction where the witness protection function is
perfonned by an agency other than the police. In all the other Australian jurisdictions,
responsibility for the maintenance of a witness protection program is vested in the Police
Commissioner or corresponding office holder280 . We received no submission about this and
have made no inquiries ourselves concerning it. We can see, however, reason to keep this
function away from direct police control, and to locate it in an independent body such as the
CMC.
Z74
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Cf Crime and Misconduct Act 2001 (Qld) ss 26(b), 35(1 )(h), 73(3)(c), 74(8), 74A(8}, 91 (1 )(c), 92(1 )(h),
11 OA. L11, J46L, !52(b), l55(e), (f), 162(c).
lndepmdem Commission Against Cor7·u111ion Act !988 (NSW) s l4(l).
Corruption and Crime Commissio11 Act 2003 (WA} s IS(h).
lndeNndenr Commission Agaimt Corruprion Act 1988 (NSW) s 37{1 )-{2). Legal practitioners can claim
legal professional p1ivilege unless that privilege is waived: s 37(5), but this exception is not expressed to
apply to persons other than legal practitioners.
Jndependem Commission Agains/ Corruption Act 1988 (NSW) s 37(3) and (4)(b).
Crime and Misconduct Acl 2001 (Qld) ch 3, pt I, div 3; ch 4, pt 2.
WitneYS Protection Act 1994 (Cth) s 4; Wirness Protection Ael 1995 {NSW) s 5; Wimess ProtecTion Act
1991 (Vic) s 3A; Witness Protection (We sTem Austt·alia) Act 1996 (WA} s 5; Witness ProtecTion Acr
1996 (SA) s 4; Wimess Prorecrion Acr 2000 (Tas) s 4; Witness Protecrion AcT l 996 (ACT) s 4.
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Anti-terrorism powers
The CMC in Queensland is also unique among the State anticorruption and crime
commissions in that a specific anti-terrorism function has been confeJTed upon it (as part of
its major crime function

281

),

rather than upon the State police service. Terrorism is defined in

the Cl·ime and MisconducJ Act as action which causes serious personal ha1m, serious property
damage, death, endangerment to life, serious risk to public health or safety. or seriously
interferes with, disrupts or destroys an electronic system, which is done with the intention of
advancing a political, religious or ideological case, and which is done with the intention of
coercing, intimidating a government or the public 282 •
Conclusions
We have gained assistance hom the wisdom and experience of other States from this
comparative examination. It shows differences in approach, not just in matters of detail but
of substance, conceming the conferring of powers and functions and their exercise. It also
shows that in other places, as was once so in Queensland, relevant functions are distributed
between bodies. Further, the relevant bodies tend to be under recurrent scrutiny and change,
as will no doubt continue to occur, lightly so in our opinion, in the future. There can be no
perfect model or final scheme for prevention and detection of crime and misconduct.
Some matters do however emerge with clarity from the c'omparison.
First, the CMC is unique among Australia's anticonuption agencies for the wide range
and scope of functions that it is required to perform. It, alone among these agencies, has
several responsibilities: in relation to major and organised crime, official misconduct (both
"serious" and otherwise), police misconduct, non conviction-based confiscation, witness
protection and anti-tenorism. No other Australian agency has nearly so many functions. In
New South Wales, these three major functions are distributed between three separate and
independent agencies, ICAC, NSWPIC and NSWCC. The CCC in Western Australia has
official misconduct, police misconduct and crime functions, but the CCC is required to
concentrate its efforts on serious misconduct, and its crime function is supervisory not
executive. The IBAC in Victolia deals with both "cotTupt conduct" and "police personnel
misconduct", but is required to focus on serious corruption, and has no organised or major

2Bl
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Crime and Misconduct Ac1 Sch 2 definition of "major crime".
Crime and Misconduct Act s 22A, Sch 2 definition of "terrorism" and "terrorist act".
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crime functions. The functions of the Independent Commissioner in South Australia and the
Integrity Commission in Tasmania are similarly limited.
Secondly, even allowing for the differences Jn function elsewhere, the CMC has been
the recipient of far too many groundless or trivial complaints. We consider that the reasons
for this include that the threshold for complaints is too low, that the threshold for prosecution
of baseless ones is too high, and powers of deterrence for which the Queensland Act pl'ovides
have never, on the CMC's own admission. been exercised. The excuse offered was expense.
Every criminal prosecution is expensive. We do not accept that excuse 283 .
Thirdly, although the comparison aJso shows that educative functions have generally
been conferred on anticorruption bodies in each State, this seems to have been done without
reference to the history of public services, the responsibilities of management, considerations
of efficiency, the need to avoid duplication as much as possible, the close relationship
between diligence and integrity, and the longstanding duties and responsibllities of Public
Service Commissions to promote both. as well as the risk of conflicts of interest when
anticolTUption agencies are requested or empowered to investigate cases of misconduct in
agencies where they have previously provided education or preventative advice, or have
undertaken audits of procedures and processes. When all of these matters are taken into
account, we think the argument in favour of divestment of education from the CMC and
placement of it with the Public Service Commission is ovetwhelming.
We take up these issues specifically in Chapters 8 and 10.

See notes of telephone conversation between Martin and Callinan of 21 November 2012.
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Chapter 5
Submissions made to the Review
We received, as we noted at the outset, more than 60 written submissions. We deal
with the substance of some of them, such as those from the Police Union of Employees, the
Department of Justice and AHomey-General, the Department of Health and the Department
of Education and Training, l.he Auditor-General and the Public Service Commission, in other
chapters of this Report. We need not therefore give consideration to them here. Some
submissions raised aspects of police investigative procedw·e and administration of the
criminal justice system. They are matters which, for the most part, are beyond the scope of
this Review and with which we have not therefore dealt. The remaining submissions were
made about both issues of wider concem and specific cases which the CMC is said to have
mishandled by inadvisably or improperly devolving the matter or by itself investigating or
determining complaints in an oppressive, unfair or incompetent manner. None of the
submissions was made under oath and there was no opportunity to cest the faclUal claims and
allegations which they contained. We bore this in mind when considering what light, if any,
such submissions might shed on the general issues which our Terms of Reference cover.
A few of the submitters asked that they not be publidy identified. In each case we
respected their wishes, either because we could see no need to reveal their identities (that not
being something immateJialto the nature of the submission made) or because there existed a
positive obligation not to do so284 • Those submissions as well as matters told to us orally we
treated with caution and having regard to the reputation and likely reliability or ol.herwise of
the person in question.

Submissions directed to wider issues
Mr Rod Robinson says that he worked as a manager (workplace ethics) in the
Department of Transport (later Transport and Main Roads) and later in the Public Service
Commission, where he participated in the Government's response to the Ethics Green

For example because to do so would reveal the identity of a complainant of an alleged sexual offence.
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The position brought with it responsibility for liaison with the CMC and

misconduct prevention, In his submission, the necessity of a public sector oversight body
such as the CMC was accepted, but its constitution was said to be "not ideal". The reasons
given were that having the "dual focus" (which we took to be the crime and misconduct
functions) removed the "sharp focus" which the CJC once had. The submitter saw the
solution as being the rerum of the major crime function to the Police Service. He also
suggested that it had been the legislature's intention that the CMC would deal only with
"se1ious issues" having regard to the statutory definition of "official misconduct". He drew
attention in panicula!' to the requirement in that definition that the alleged misconduct
provide reasonable g-rounds for dismissal: a "rare punishment" in practice, he said. The
submission goes on to say:

the CMC is drowning in trivia and agencies are tied up in process when dealing with

mhwr misconduct.
Mr Robinson suggested that the definition of official misconduct be amended so as, in
effect, to clarify the requirement of seriousness in the threshold for official misconducr. He
also suggested that the Public Service Commission have oversight of misconduct not
involving a serious c1iminal penalty, with mandatOJy reporting by agencies.
This submission draws attention to many of the issues which our Review also
identified. We consider that the definition of"official miscondtlct" ought to be amended to
ensure that the CMC not "drown in trivia", and, if Mr Robinson is correct, the better to state
what must have been Parliament's intention in framing the section originally: ie, that only
serious issues would engage the CMC's consideration (see Chapter 7). We have also
suggested an enlarged role for the Public Service Commission, albeit perhaps not in the
particular way Mr Robinson suggests (see Chapter 8). We deal separately with the question
whether the CMC ouglH to remin both its c1ime and misconduct function (jn Chapter IO).

An academic at the University of Queensland in a submission claimed that the
University had initiated a complaint against him, which was dismissed by the Health
Department's ESU, but "mediated" by the CMC. The submission suggested that the referral
of the matter to the CMC was misplaced and improper. The submitter's main concern
285

buegriry• and Accmmtabiiiiy in Queensland, August 2009, available at
http://www.premiers,qld.gov.au!community-issueslopen-transparent·gov/a.~sets/integrity·and·

accountabilitv-paper.pdf accessed 25 January 20 l3.
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be that the refeJTal of a case Lo the CMC might be used to further particular

personal or institutional ends, and that conflicts of interest would be likely to arise. The
general issue which this submission raises is whether it is appropriate for persons involved in
the referral of complaints to the CMC also to hold positions on CMC Committees.
There is a need for the CMC's procedures not to be engaged lightly or for indirect or
ulterior purposes. The changes we have proposed to the relevant provisions of the Crime and
Misconduct Acf and the insertion of a non-disclosure provision similar to section 56 of the

South Australian Act would in our view go some way to protecl against the misuse of the
CMC's powers and processes. Professor Tim Prenzler of the Australian Research Council
Centre of Excellence in Policing and Security submitted that the Crime and Misconduct Act is
seriously deficient, because it is out of step with democratic principles, with the science of
govemmem accountability, public sector integlity management, is elitist and leads to
ordinary complainants and whistleblowers being treated dismissively. He directed our
attention to papers which he had published which set out in some detail his reasoning and the
arguments said to support his views. The specific points which he submitted that were of
some relevance to our Review were:
a.

the CMC ought directly and independently to investigate a much larger proponion of
complaints in order to engender confidence in the legitimacy of the public sector
integrity system and should utilize ttained civilian investigators in place of seconded
police when doing so;

b.

there is a need for a more efficient approach to investigation and adjudication,
calling for betterpriolitisation by the CMC. an ability for the CMC to direct or override disciplinary decisions made by government departments and to counter what
was a<;serted LObe a tendency towards weak disciplinary responses when matters are
dealt with in house;

c.

there is a need for an the option of independent mediation for complaints;

d.

the CMC ought to "regionalise" its operations so as to engage in more effective
public outreach and be accessible in regional centres;

e.

the major crime function should be taken away from the CMC. It detracts, he
submitted, from the core task of public sector misconduct management, and
generates a substantial corruption dsk.
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The extent to which the CMC ought itself to deal with complaints and not devolve
them to the relevant agency was one of the themes of our Review. The major fraud
perpetrated within Queensland Health by Mr Morehu-Barlow is one example of a matter
which, whether because of the capacity, or lack thereof, of the Ethical Standards Unit of 1.he
Health Department to deal with the matter, is one which ought to have been fully and
efficiently dealt with by the CMC itself. The recommendations we make for a lifting of the
threshold for complaints with which the CMC may deal, even having regard to the abolition
or reduction in staff of the ESUs (which seem to have proved ineffective in preventing or
detecting at least one major fraud) ought to free the CMC to investigate and deal with more
complaints itself of sufficient importance to wa!1'anl its attention. Ultimately, which
complaints the CMC investigates is a matter of discretion for the Commission. Professor
Prenzler's point, however, seems to be that this discretion could be better exercised. That is a
submission which may have force. We acknowledge however that the very nature of a
discretionary judgment is that minds will sometimes differ as to its exercise.
Some of Professor Prenzler' s other submissions are beyond the scope of this Review,
being matters of detail to which we could not, in the time, descend.
We had the opportunity of speaking to Mr Russell Pearce after we received his
submission. He is a former employee of the CMC (and its predecessor CJC for some 17
years), who he1d at one time the position of Director of Misconduct Investigations. He is
presently Deputy Chief Executive Officer of the Tasmanian Integrity Commission, an agency
which perfonns a role similar to the CMC in that State. He said that since 2002, the
resources applied by the CMC to the investigation of police misconduct have diminished
markedly, to the point where fewer than one half of the resources available for the
investigation of misconduct were assigned to serious police misconduct. He says that
consideration should be given to whether the resources currently applied by the CMC to the
oversight of police activities are adequate.
Other points made by Mr Pearce included:

a.

it was not clear why the CMC had, he said, "unilaterally announced'' that il had
commenced an assessment of information concerning the current Premier
during the recent general election campaign. He said that such an
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announcement may have been unfair and contrary to long-standing CMC and
CJC practice and the purpose behind the announcement is unclear;

b.

he also referred to a complaint with which he had some involvement but which
he said is an illusu·ation of the CMC's acting unfairly and improperly, including
by making misleading press releases, the result of which was that the

investigation miscarried.

This question of publication of complaints and CMC investigations is a serious one,
which we address in detail in Chapter 6 of this Report.

Professor Charles Sampford similarly submitted that public reporting of complaints to
the CMC "should have no place" in Queensland politics. He suggested that disclosure of a
complaint that is done recklessly and with malice should render the discloser open to an
action in defamation with aggravated damages. He considered that such disclosure should

also be an offence and that prosecutions should occur upon the recommendation of the CMC.
Recognising, we sunnise, the need nonetheless for CMC investigations to be subject to
appropriate scrutiny, Professor Sampford also submitted that complaints about inadequate
investigation by the CMC should be taken to the Parliamentary Committee and protected by

whistleblowers legislation.
The Queensland Law Society's (QLS) submission focused on section4(1){b) of the

Crime and Misconduct Act, which states as one of that Act's purposes, the continuous
improvemem of the integrity of, and the reduction of, the incidence of misconduct in the
public sector. The submission also dealt with the role of the CMC in overseeing the
Queensland Police Service and the complaints, discipline and misconduct system which
applies to it. Aspects of the submission are dealt with elsewhere in this Report where

relevant. There are, however, several other issues which should he mentioned and dealt with
briefly here.
The QLS advocated the imposition of a duty on prosecutors to report to the CMC any
challenges to confessional material in all allegations of unlawful conduct towards accused
persons by police. This was, in slightly different terms, a recommendation of a report in
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1977 known as the Lucas Report
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Much has changed since 1977, especially in the number

and quality of avenues available for complaints to be made about police misconduct. There
exist, in our view, enough avenues for the making of such complaints. It has been our
concern in this Review, however, to ensure that those avenues are effective, that there is
clarity about them, and that there be greater confidence that complaints which merit
consideration will be dealt with, not only expeditiously but also proportionately and fairly.
Accused (or their lawyers) who fear they have been the subject of mistreatment in the sense
the QLS contends, have available to them an avenue of complaint under the cunent regime.
The QLS submission raised other issues including about general investigative procedures and
rights of accused. These matters, although impmtant ones for the administration of criminal
justice, are beyond the scope of our Review.

Specific issues and cases
A number of the submissions concerned particular cases, ones in which the CMC was
said to have wrongly either dismissed complaints or found them to be unsubstantiated. The
submitters in these cases claimed that the CMC had, for example, failed to investigate official
misconduct, even in the face of what was claimed to be ovetwhelming documentary
evidence. The misconduct referred to in submissions within this category were about, among
others, the conduct of universities and health regulatory bodies. In many instances, a
submitter asserted that his or her particular case bad much broader implications. It is beyond
the scope of this Review to explore the specific merits of complaints of this kind or form
views about whether these specific matters were ones in which the CMC acted appropriately.
Mr David Stark made a submission concerning the Floods Commission of Inquiry and
alleged miscarriages in it. The Commission referred three engineers to the CMC for alleged
perjury. Mr Stark said that the CMC ought not to have dismissed the reference (despite
having received an opinion from the Hon J Jerrard QC which found that the engineers had
acted honestly and that prosecution of them would be oppressive). His submission is to the
effect that the CMC was wrong to act as it did, and that it acted contrary to the evidence. We
did make inquiries of the CMC about this matter. The CMC's response is annexed to this
Report. We do not have informalion to come to any conclusion about it, and again, it is one
that it outside the scope of our Review.
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Dr John Harrison, an academic at a Queensland University, criticised the CMC's
power to compel a person to attend a CMC hearing. He was of the view that such powers are
undemocratic and that a much stronger public argument ought to be made for their retention.
Dr Harrison also raised the question of complaints made to the CMC during lhe 2012 election
campaign. He pointed out that these events raised the broader question of accountability for
claims made during election campaigns. He particularly made reference to section 46(2)(g)
of the Crime and Misconduct Act, and the CMC's power to take no action or discontinue
action where a complaint is frivolous, vexatious or lacks substance or credibility, His
submission was that there ought to be greater restraints on the making and monitoring of
complaints made by candidates during election campaigns, and more thought given to what
powers are or ought to be available under the Crime and Misconduct Act to discourage the
making of complaints for improper motives and which are unsustainable. The submission
raised arguments for statutory amendments to strengthen the ability of various agencies to
deter the making of baseless or self-serving complaints.
This submission is one which, in a broad sense at least, accords with our conclusions
about the need for more vigorous prosecution of those who make baseless complaints
(whether in an election period or otherwise) and the need for the more effective enforcement
and some strengthening of ss 216-218 of the Crime and Misconduct Act. The question of the
use of public hearings is one which we take up later in this chapter.
The Balkanu Cape York Development Corporation Pty Ltd (an indigenous-owned
corporation which supports the indigenous people of Cape York) made a submission about
what was said to have been a serious departure from proper process (including a lack of
honesty and integrity) in the former Government's declaracion of wild river areas in the far
Nmth of the State. The Corporation says it made these matters known to the CMC on more
than one occasion, but that the CMC dismissed those complaints "withoUt sufficient or valid
reasons" despite strong evidence having been provided. The Corporation says that it would
welcome a CMC investigation to clarify the circumstances of the 2009 Wild River
Declarations. We were not able, given the scope and nature of our Review, to take this
matter further.
Mr Scott Flavell, the forn1er Director-General of the Department of Education,
Employment and Training, made a submission conceming his treatment by the CMC after
allegations were made against him which were found to have no substance. His submission
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alleges serious deficiencies in the investigation to which he was subjected. The facts of his
case justify, we think, some concerns we have about the way in which a regulatory body's
use of, and failure to exercise caution \vith respect to publicity, may distract that body from
its proper functions.
Mr Flavell says that the CMC convened a public hearing into the complaint against
him. ostensibly on the problematic basis that there was a public imerest in pre- and postemployment separation of senior public servants. He says, however, that no relevant
recommendations were ever made. This was an example, Mr Flavell says, of the CMC's use
of an investigation into his conduct (which caused him substantial expense and damage to
reputation) to pursue a policy reform agenda which had no relevance to his circumstances. In
our view, such an approach would conflate two entirely different concepts: what the public
might be interested in knowing, and what is in the public interest necessary or desirable for it
to know, In any event we fail to see why a public hearing would serve the purpose claimed
by the CMC in this instance. As an expert body it ought be able to form and express a
considered recommendation without unnecessarily subjecting a person to a public process of
investigation.
Mr Flavell's case is refened to in the Parliamentary Commiuee's most recent repol't.
Although not identifying him the Committee finds there to be a basis for looking "at possible
recommendations for dealing with pre- and post-employment separation issues involving
ministers and senior executive officers in the public service"

287
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Reference is made to the

insertion of a new offence of misconduct in public office into the Criminal Code, but there is
no suggestion that such amendment was in any way specifically a result of the Flavell
investigation. It is difficult to understand how Mr Flavell's case could be cited (as it is) as
being evidence of how the CMC's public hearings "continue to promote a trustworthy public

sector".
Mr Flavell makes reference to a number of reforms said by him to be shown to be
wan·anted by his case, including to preclude the CMC from being able to compel persons to
appear before it (as he was) without knowing the detailed allegations and evidence put
against them and the need for changes to the appointment process of the CMC Chair, owing
to the importance of that position and the powers which that position entails.
281
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Both Mr Flavell's submission and that of Dr Harrison, emphasise the need for the
CMC 10 exercise its power to convene public hearings and compel persons to appear before it
at such hearings with great care. It is no basis to do so because the CMC wishes to generate
public interest in an issue, or wishes to pursue a particular"reform agenda". Moreover, even
where the convening of a public hearing may be justified, the CMC' s enthusiasm to do so
does not excuse it from giving the person whose conduct might be under scrutiny procedural
fairness. The public nature of the investigation and the heightened risk to reputation or risk,
and of contaminating a future trial which goes with it, make it even more important that tl1e
"subject'' is afforded these basic entitlements. That having been said, we accept that the
CMC's role is investigative. There will be cases where it will be necessary for the CMC not
to disclose. to witnesses what is already knows or suspects. That will mean that the witness
will not necessarily know what is alleged against him or her. The damage, sometimes
ineparable, caused by a public hearing reinforces however, the need for restraint in deciding
whether to inquire, publicly or not.
Mr Flavell's case also raises a question of prioritisation of the CMC's focus. There,
public hearings were convened and large resources diverted to an investigation which seems
to have had no productive result and was never likely to do so. The CMC told us, when we
inquired about other matters which might have been investigated, that its resources did not
stretch so far. We do not understand, however, how public pursuit ofMr Flavell's case could
be justified over and above other more compelling complaints and ones with arguably higher
public interest.
We received numerous submissions about alleged serious wrongdoing in the Building
Services Authority (BSA). The submissions wete to the effect that complaints had been
made to the CMC about the BSA, but that the CMC had "devolved" them back to the BSA
despite the fact that they demanded independent assessment. The BSA is then said to have
dismissed the complaints.
These detailed submissions, beyond the specific matters which they raised (and
which, for reasons we have already given, we are not in a position to investigate), are to the
effect that the CMC too readily invokes the option of devolution and that in too readily doing
so, caused complaints to be devolved which, although having substance, are more likely to be
dismissed or avoided by the particular agency owing to its natural institutional defensiveness.
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We were surprised by the number of complaints which did seem, coincidentally or
otherwise, to express many of the same concems about the BSA's and the CMC' s handling of
complaints. This category of submission is one which, in our view, wan·ants the consideration
which unfortunately we could not pursue in the absence of coercive power,

Other submissions
We received other submissions. Some of them we refer to specifically in other parts
of this Report. Some others did not make clear the subject of the complaint, or were of a kind
which were so misdirected that consideration of them here is unnecessary.
More than one person contacted ow· staff indicating a desire to make submissions, but
seeking first assurances that they could be assured of confidentiality and granted immunity
from, for example, defamation actions, and from right to information requests. We could
offer no such assurances because we possessed no coercive powers or privileges such as
those available under the Commissions oflnquh)' Actl950 (Qid). We encouraged these
patties to make submissions as best they could without identifying particular people and by
restricting the submissions to issues of principle. Those persons did not, however, ultimately
make submissions.
Some other submissions. however, as well as interested people to whom we spoke,
did on occasion draw attention to persons (usually unidentified) who were said to ha\re
referred insubstantial matters to the CMC, or threatened to do so, in order to intimidate
others, or for other ulterior purposes. The occunence of at least some vexatious or malicious
complaints is unavoidable in any complaints-driven system. The opportunity, and
temptation, to do so is presented by such a system. This is especially so when, unlike in civil
litigation, the personal and financial costs of making a complaint, especially an anonymous
one, are minimal or non-existent. The potential for vexatious or malicious complaints needs,
therefore, to be guarded against as much as possible: our recommendations in relation to the
definition of official misconduct, thresholds for complaints and referrals, and effective
sanctions for the making of, and compensation in respect of such complaints are calculated to
improve this state of affairs.
Mr Robert Messenger submitted that our Terms of Reference and the absence of any
powers available to us would limit the scope of our inquiry [sic] and matters indicating
potentially corrupt behaviour would not fall within the scope of this Review. We were not,
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Mr Messenger is correct to observe, endowed with any coercive powers in conducting this
review. This is so of other reviews although some have been accompanied by coercive
power288 • While our Terms of Reference were wide, we did not in general have the resources
or the powers to conduct inquiries into specific allegations of corruption or official
misconduct The State has numerous bodies that may do so. The purpose of this Review was
to make an economical and expeditious assessment of the system, not to replicate or displace
the functions of the CMC and related agencies which do have power to receive and
investigate complaints of misconduct or maladministration. If those bodies are not doing
their job properly (and there is some suggestion that some are not), or are ineffective,
redundant or unnecessary, then the system needs to change, but iL does not follow that this
Review should assume responsibility for their functions. The system must operate in a
coherent and collaborative way which gives the public confidence that these bodies are
diligently fulfilling their obligations to prevent and to expose, and deal with crime and
official misconduct.
Finally, we received several detailed submissions directed lothe so-called "Heiner
Affair" and alleged failures in respect of it of the CJC and CMC. At the time of our review,
the Child Protection Commission of Inquiry was being conducted by the Hon Mr Carmody
SC. Questions of the kind which these submissions raised were ones which were matters for
him to consider, We were not, in any event, we repeat, equipped with the powers of a

Commission of Inquiry, to compel the production of documents and the attendance of
witnesses. This is a maller which, if it is to be investigated, is one which, because of its
history and the complexities which attend it, requires other auention. That attention, as we
understand it, is being given by the Carmody Inquiry. ll is not appropriate that we trespass
upon that Inquiry.
The submissions that we received have helped us better to understand the operations
of the CMC and others involved in or with its operations from time to time. We offer thanks
to those who expended time and effort in providing us with information and opinion.

288

Such as that conducted by Mr Smerdon AM under the Ombudsman Acr.
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Chapter 6
Complaints: publicity and the media
Introduction
One of our tem1s of reference (2(b)) requires us to consider the use or abuse of powers
and functions confel1'ed by the Crime and Misconduct Acr. This raises a question conceming
the extent to which disclosures should be made, or publicity given v.rith respect to the exercise
of any of those powers and functions. During our Review we heard many oral complaints by
knowledgeable people of the presence of the press with cameras outside bearing rooms where
non-public bearings were to be held. In the circumstances neither the lawyers who told us
nor the people the subject of the investigative hearing had any interest h1 publicity and were
unlikely to have informed them of it. Some of our informants asse1ted that the CMC or one
of its officers must have been the source. We simply cannot make any judgment about this.

But it is clear that the existence of a complaint or referral to the CMC, or the fact that the
CMC is investigating a matter, is frequently reported in the press. During the course of our
Review, we compiled a record of the occasions on which this occun·ed, and we believe we
have been able to identify at least 12 such occasions, set out in Appendix 4. We cannot be
sure that we have identified every single such instance. And these were only those
complaints or investigations conceming matters which the media considered sufficiently
newswot1hy to report. They do not include many of the vast bulk of complaints and
investigations which although not reported in the general media are circulated or implied in
less formal ways.
The matter of publicity of complaints ]s evidently an imponam one which, so far as
we were able to discover, has not been fully considered in Queensland.
The Chairperson of the CMC, in our first discussion with him, frankly conceded that
the question was a vexed one and acknowledged that criticism had from time to time been
made of the Commission for saying publicly that it was undertaking investigations into
certain matters or persons.
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The most considered discussion of the issue occun·ed recently in South Australia in
connection with the enactment of the Independent Commissioner Again.st Corruption Act

2012 (SA), the relevant provisions of which, ss 25, 54 and 56 we set out and discuss later.
Mr Man in saw these provisions as an imperfect solution. We are of the same opinion,
albeit that the South Australian provisions are, we think, much better than the relevant
Queensland ones. We will return to them a little later. Before doing so, however, something
should be said ahout the media, and their role jn pubHc affairs. For it is by reference to the
principles offree speech and freedom of the press that it has been argued that publication of
complaints to, or of investigations by, the CMC should not be subjected to any special legal
restriction.

The media
The importance of the media in the unearthing and revelation of improprieties and
worse, in public institutions, is important, The local media in Queensland can justly claim
that their pnblic disclosures of police and other misconduct in Queensland during the 1980s
and earlier, led to the establishment of the Fitzgerald Commission of Inquiry and the
important reforms flowing from it. We would also acknowledge the care and restraint
recently exercised by News Limited, whilst revealing that embargoed documents had been
allowed to be released by the CMC, in not disclosing the contents of them. We also
acknowledge the revelation in the newspapers of matters concerning the CMC and within our
Terms of Reference that otherwise would have been unlikely

to

have come to our attention.

But it needs to be kept in mind that the conventional media are ultimately a business.
The media have their own axes to grind. First and foremost is their need to survive,
particulady in the modern electronic world in which they no longer are the main source of
news and information; sensationalist reporting is sometimes thought to be a means of holding
and increasing circulation, and of attracting listeners and watchers. The boundary between
information and entertainment has long been blurred. The wider the readership, and the more
numerous the audience, then the more willing advertisers will be to pay for advertising. In
short, commercial imperatives can dominate, and the commercial imperative will not always
coincide with the public interest.
It follows that U1e media will often be strongly motivated to publish matter in a vivid,

if not to say sensationalist form, sometimes without balance, and to do so when it .is not in the
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broad public interest for that to happen. Although there is no evidence to suggest rhat the
media excesses which have recently been exposed in the United Kingdom have occurred
here, other causes for concern have been raised in this country.
No matter what views people may have about the recommendations recently made to
head off the occurrence of any such excesses in this counuy. the Honourable Mr Finkelstein
2 9

QC. in his reporL s , made a trenchant case against some of the media in this country. of more
than incidental impropriety, indeed of recklessness and bias, and also against the Press
Council for its failure to provide any satisfactory redress for publications of those kinds.
Some observations from his report are, we think, with respect, worth repeating here:

2&9

4.39

... there is a wMely-held public view that, despite industry-deFeloped codes of
practice that state this, the repo11ing of news is not fair, accurate and
balanced.

4.75

There is considerable evidence that Australians have a low level of trust in the
media as an institution and in journalists as a professional group. The
instances and accusations ofjoumalistic failures described above (and this is
hut a small sample) help explain this lack of trust. However, le1•els of trust in
different media organisations and different types of media vmy. The most
trusted by far is the ABC, and it enjoys high levels of public trust. Newspape1·s,
by conrrast, am·acf comparatively low levels l~{rrust. These trends have been
consistent over many decades. The APC, which the new-5paper industry
established 10 oversee sJandards, has been in existence for the besl part offour
decades.

4.76

Australia's journalists, l'l'hile reasonably in touch with public opinion about
the reasons for their poor public standing, seem more satisfied than is the
genera( public with their standards of objectivity and the general quality of
their work. Interestingly they acknowledge that the media's role in enhancing
the democratic process, particularly by their watchdog role, has become
compromised by the media's owll material interests. Evidence that those
functions are compromised is to be found in the fact that about one-thi7·d of
working journalists say they feel obliged to take account of their proprietor's
political position. when writirtg stories.

4.78

While the public is reasonably satisfied with the perfomzance <~{the media, this
does not translate into trust or esteem for it as an institution, mforjoumalism
as a profession.

Hon R Finkelstein QC, Reporr oj'rhe lndependemlnquiiJ into rhe Media and Media Regulation, 28
February 2012.
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4. 79

Trust appears to be allied to perceptions ahoU! accuracy and bias.
Television-and especially ABC television-is more widely perceived to be
accurate than. other media. Newspapers are generally not perceived to be as
accurate. Similarly with perceptions about bias; the picture is mb;ed, but
generally television and radio are seen to be less biased than newspapers.

4.80

A further factor affecting public trust is the evident gulf between the media's
ethical standards and those of the public. In particufw~ there is a wide
difference in what the media and the public consider ethically acceptable
concerning privacy and deception.

4.81

Across each of the areas which have been identified, it is relatively ewy to
identify failings in journalistic standards. One proponent of the status quo of
self-regulation suggested that 'while it is fliviafly easy to demonstrate
inaccuracies or biases or ethical lapses in t.he press, the proper solution to
such failures seems to be working quite well'. The last assertion will be subject
of detailed consideration later. It is sufficient at this juncture 10 make the
following poi111s. 1'l1e ease of identifications offailings comes from the fact that
they are not rare or inji·equent. While some might be trivial, many are not.
Their persistent recurrence over the years indicates that existing measures to
deal with rhe problem need improvement.

We have noticed a tendency for par1s of the media, on occasions, to assume, as it
were, a form of proprietorship over those public controversies which they have quite properly
instigated. That assumption tends to carry with it a further assumption, of entitlement to
publish whatever they see fit, whether comment, criticism or otherwise on every aspect of the
controversy as it unfolds. That may not in some cases be unreasonable or injurious up until
the stage at which an investigation begins, or a person has come under such suspicion as
would make an investigation inevitable. In public affairs, particularly criminal affairs, or
affairs involving serious official misconduct, there will be several stages: for example,
allegation against a person or revelation, investigation, charge and legal proceedings. In
general, the last two are fit matters for publication. The law, rightly and traditionally, has
leant su·ongly in favour of open justice and open courts. The media are free to publish, under
no threat of defamation or contempt, fair reports of open legal proceedings and, of course, of
the fact that a charge has been laid before a matter comes to court. But the job of
investigators is to get on with the investigation, not cuiTy favour with the media.
It may be that the media may take a risk in making a public disclosure or allegation.
There has always been some protection available to them under the law, if they meet its
requirements of qualified privilege, even when the allegations may turn out not to be proved.
It was also previously well-established however, thar it could be defamatory and accordingly
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actionable for a petson to publish even that another person was under suspicion or
investigation.

The Jaw of defamation
The Common Law offered protection against a publication of allegations of
wrongdoing on the basis that the mere making of the allegations tende-d to lower the subject
of them in the estimation of others: for them to be shunned, ridiculed or avoided by reason of
it. For the same reasons, it was defamatory to say of a person that he or she was under

investigation. This was because it could be said that to do so suggested that the person was
guilty, or probably guilty of an offence, particularly because it imputed that the police
suspected the person of having committed the criminal offence, that the plaintiff had so acted
so as to have wan-anted that suspic1on, and that the police had reasonable cause for holding
that suspicion based upon the plaintiff's actions 290•
A relatively recent illustration of this is Favell v Queensland Newspapers Pty Ltd291 ,
decided before the enactment of the unifonn Defanwtion Act (infra), in which the High Court
observed that a mere statement that a person is under investigation, or that a person has been
charged, may not be enough to impute guilt, but that, if it is accompanied by an account of
the suspicious circumstances that have aroused the interest of the authorities, and that points
towards a likelihood of guilt, then the position may be otherwise. The defamatory article in
that case was not a bare, factual report but one which contained a more "enteJtaining" report
spiced with the author's selectively stated circumstances conveying a damaging defamatory
imputation.
It was no answer under the common law to a claim in defamation that the
investigation referred to might just as easily result in the person's acquittal, or no further
action. Nor was it a defence to say that as a mauer of fact, the subject was being investigated
by Jaw enforcement authorities and that the imputation was, accordingly, true. The common
law defence required both that the imputation be true, and that there be a public interest in its
publication, namely a reciprocity of interest [or benefit) berween the publisher and the
recipients of it. This required, as will be seen, greater caution than has become the position,

29{1
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Mirror Newspapers LrdvHarr-ison (1982) 149 CLR 293.
(2005) 79 AUR 1716.
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before making statements to the effect that a person is being investigated, or is suspected of
having engaged in criminal conduct.
The wisdom of the law well knew that there is a human tendency for people to see not
merely a fire, but a conflagration if there is the merest wisp of smoke.
Many people whose reputations have been traduced by publication of unfounded,
malicious or merely mistake11 allegations do not have the means or the endurance to sue in
defamation, or, if they do, to withstand the attrition sometimes practised by defendant media
companies in litigation to deter plaintiffs. ln Greiner v ICAC, Gleeson CJ remarked on the
extent to which the publication of findings by bodies such as the CMC might affect the
reputation of persons the subject of them 292:
The publication offindings of Royal Commissions or Commissions such as [JCA CJ,
or the Criminal Justice Commission of Queensland, all hough they do not GJ)ect or
create legal rights or obligations, can have the nwst far-reaching consequences for
the reputation of citizens. Both the High Court ofAustralia and the Privy Council in
recem years made it clear that reputation is now regarded as an interest capable of
attracting judicial intervemion to see that the requirements ofthe law are observed:
Mahon v Air New Zealand Ltd [ 19847 A C 808 at 820; Ainsworth v Criminal Justice
Commission ( 1992) 66 ALJR 27 I ...
The uniform Defamation Act enacted in 2005 under pressure from the central
government, but with little consultation, has unfortunately and inexplicably further weakened
the position of the victims of published allegations in defamation proceedings by taking away
the further requirement of a defence of [substantial] truth that the publication must also have
been made in the public interest or for the public benefit The Defamation Act 2005 (Qld)
(enacted in similar form by each State) diminished the defence of justification. It removed
the requirement that the publication must also be in the public interest. Section 25 of the new
Act provides:
lr is a defence to the publication of defamatmy matter if the defendant proves thar the
defamatmy imputations carried by the matter qfwhich the plaintiff complains are
substantially true.
A consequence of this change is that il may now be a complete defence that the
imputation is true. To say that the allegation was made may be true is, as Courts have
consistently held, almost as damaging as saying that the allegation was true. Even so, if only

(1992) 28 NSWLR 125 at 1470-E.
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the fom1er is said and is true, the publisher may have a defence. It is not surprising that, with
the freeing of a complainant from any likely susceptibility to a claim in defamation, and the
deterrent effect of it, that a complainant will feel at libe1ty to make both a complaint to the
CMC about the conduct of another, and, at the same time, publicise the fact of the maldng of
that complaint and, perhaps, its nature or the claimed substance.
The Commonwealth Attorney-General's Revised Outline of a Possible National

Defamation Law Repoi"T dated July 2004 acknowledged that statements which are true can
nevertheless cause damage to a person's reputation

293

;

This rationale does not recognise that certain statements can be true but profoundly
dcmtaging or hurtful, while conferring lillie or no benefit 10 recipiems. In orher
words, by elevating truth-telli11g to a supreme good, it allows no room for privacy or
any other coumervailing inTerest, no matTe,. how strong.
A defendant under the Act would have greater scope to rely upon truth alone, since it
would be e::.:plicitJhal an unwarranted disclosure of private affairs was the only
limitation.
This change in the law affecting the making of complaints is one which was not
accompanied by any amendment to the Crime and Misconducl Act.
Without taking a concluded view on it, we think therefore that section 25 of the

Defamarion Act may provide a defence to defamation proceedings if a report that an
investigation is being made into a particular person is tlue, even though the investigation may
result in no adverse finding against that person.
It needs to be kept firmly in mind that the investigative process is always separate
from the court process and the courts. The purpose of an investigation- an executive and not
a judicial function- is nol merely to see whether there has been a victim or a crime, but also
whethe.r there is a culplit. Subject to the exceptions with which we deal below, there is no
public interest in publishing that a person is being investigated or is under suspicjon, the
fom1er almost always leading to an inference of the latter. For, as the South Australian
Attorney-General has observed (as we noted earlier), investigations may produce unreliable
or blatantly false leads, and the personal reputations of persons the subject of such
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investigations need to be protected294 • Once court proceedings are con1menced, however, the
situationchanges in the sense that the court is effectively in control and may punish for
contempt of court any improper or unlawful publications about its process, a power rarely
exercised. The media and anyone else are exempt from prosecution or civil proceedings so
long as the account of anything that goes on in court is reasonably fair.
Contempt of court

The Court, in its inherent jurisdiction to protect its own processes, and to ensure
fairness of trials in particular, has the power to stay a proceeding when there has been a
publication which creates some degree of Iisk of serious interference with a criminal trial:
·····::

Hinch v Attornev-Genera/ (Vic./95 ; R v Glennon

296

.

It does not follow as a matter of law

however, that where a punishable contempt of court has been committed, the trial must be
abmted. As Brennan J explained jn Glennon, the fact that the contemptuous publication in
that case had brought to the attention of a juror the accused's prior conviction, was
outweighed by the interests of the community in ensuring that a prosecution for the serious
offences charged against the respondent was pursued, provided, of course, that a trial judge
took all appropriate and availab1e steps to secure the accused a fair trial. In that case, the
contempt was committed by a well-known media personality. There was very wide media
coverage of the proceedings for contempt against him and of his eventual imprisonment.
A stay of proceedings will be ordered in extreme cases only. In a passage in the
judgment of Mason CJ and Toohey J in R v Glennon (recently endorsed by all of the Justices
of the High Court in Dupas v 111e Queen 297 in a unanimous judgement as an "authoritative
statement of principle"), the rule was said to be:
[A} permanent stay will only be ordered in an extreme case and rlrere must be a
fundamental defect 'of such a nature that nothing that atria/judge can do in the
conduc:t of the trial can relieve agabrst its unfair consequences'. And a court of
criminal appeal, befor-e it will set aside a conviction on the ground of a miscarriage of
justh:e, requires to be satisfied that there is a serious risk that the pre-trial publicity
has deprived the accused <if a fair trial. It will deter-mine that queslion in the light of
!he evidence as it stands at the time of the trial and in the light of the way in which the
trial was conducted, including the steps taken by the trial judge with a view 10
ensuring a fair trial. [footnotes omitted]
John Rau, "No media feeding frenzy for SA's Independent Commissioner Against Corruption'', The
Advertiser, 22 November 2012.
29~
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Judicial opinion as to the ability of judges to dispel prejudice resulting from pre-trial
publicity by instructing juries is divided. A recent instance of relentless pre-trial publicity
caused Heydon J to make these clitical observations in Patel v The Queen 298 :
Then there were the problems flowing from adverse publicity. The prosecution
approach to 1he trial resembled that of a comnu:ssion of inquiry conducting a vel)'
broad survey. The appellant's conduct had al1·eady been the subject ~f two
commissions ofinquil)'· There were proceedings to extradite him from the United
States ofAmerica. II is difficult to imagine that there could be many speakers of
English Uving in Australia, even parts of Australia outside Queensland, in the years
before the I rial who had not been exposed 10 the massively unfavourable publicity that
the appellant received during these events. It was inflammatory, deJisive and bitter. Its
effect must have been more intense, and therefore more damaging, in Queensland than
elsewhere. The trial judge warned thejwy not to be influenced by it. Counsel referred
to it during the trial without contradiction. In his address to the jwy, defen~e counsel
spoke of "a fi·enzied media stonn" against the appellant over a five-year period. In
Queensland, the appellant was seen as a hostis humani generis. The appellant's
counsel informed this Court that if the appeal succeeded the appellant would be seeking
a stay on that ground. /1 may be inferred from the p1·e-trial publicity that there was
great pressure on the prosecution to put the case against the appellant on its widest
possible basis.

His Honour saw not only contamination by the media but also as another adverse
consequence, its unforlunate influence upon the presentation of the prosecution's case, as
stated in the last sentences of the passage we have quoted. We respectfully agree. It is easy
to be too complacent about the problems caused by prejudicial pre~tria1 publicity. No one can
ever be certain as to the extent to which entrenched prejudice or preconception may be
displaced by directions to the contrary. Far better that the occasjon for judges to need to give
directions

to

decontaminate a contaminated case should not arise.

It is necessary, therefore, to confine the statements that bodies such as the Police
Service and the CMC (and others) may make, not only for the reasons we have earlier set out
concerning the detrimental effect upon lhe reputation of those made subject to a complaint,
but also because such statements, whether in the media or otherwise, may affect, even
subliminally, potential jurors and may therefore may have a real capacity to prejudice the fair
conduct of criminal trials, particularly when there is no strong public interest served by
making or publicising the statements. By this we mean statements to the effect that a
pruticular person or events linked to a particular person, are under investigation.

!2012] HCA 29.
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The traditional approach
Traditionally, police forces have been circumspect in what they say publicly about
investigations, and so they should be. At our meeting with him, the Police Commissioner
confirmed that, as far as the policies that he expected to be followed were concerned, this
remained so in Queensland. There are only very limited circumstances in which public
statements ought be made. One such circumstance is that publication is justified or
appropriate if there is a real chance that it could lead to the apprehension of the culprit.
Another is where it may have the effect of preventing damage or injury or further crimes.
Even then, that chance has to be weighed against the possibility that the publication might
sound a waming 1.0 a culprit and enable him or her to evade apprehension or to destroy
evidence relevant to an offence. The third is to assist in the apprehension of a fugitive. There
is a foUlth category of exception which was explained to us by the Police Commissioner, and
which it would not be in the public interest to disclose. It is rarely used, and it practically
never involves the naming of a suspect.
We have noticed, however, not in this State but in other places in Australia, an
inclination by some police officers to state publicly that a particular person is a "person of
interest'', or a "suspect" or a "prime suspect". That, in our view, is unfortunate and
dangerous; indeed it is also quite unnecessary, not only for police, but also for any
investigative agency, including the CMC. Long experience in the law tells us that the
publication of a name of a person under investigation very rarely produces any new or useful
information or wirnesses. In any event, such a witness can still come forward after charge.
We think that this is particulru·Jy so in relation to official misconduct because in almost all
such cases all or most of the relevant witnesses and evidence are likely to be known or
accessible. It would therefore in our view be especially unlikely in misconduct cases that the
CMC would have sufficient reason to make any such disclosures. These constraints apply
especially to the CMC, even in respect of its major crime investigations, when its heavy
powers, and the prominence and perception of its findings and recommendations, are
compared to those of the police. As history tells us, the greater the power, the more carefully
it must be exercised.
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The general principle to which we have refen·ed is to some extent reflected in the
Standing Rules and Orders of the Legislative Assembly, the relevant clauses of which

provide 299 :
(4)

(5)

In general, membei"S should exercise care to avoid saying anything inside the
House about a public interest disclosure to a member which:

{a)

could lead to the unnecesSaiJ' identification of persons who have made
public interest disclosures (unless sttch persons have consented to the
disclosure oftheir iden.tity);

(b)

could cause wmecessm:v damage to any person's reputmion before
allegations have been appropriately investigated; and

(c)

may jeopardise the investigation (if a public interest disclosure by the
appropriate entities.

If a public imerest disclosure is received by any member of the Legislative
Assembly and the member refers that disclosure to a referral entity to
investigate the disclosure in accordance with s.34 of the Public Interest
Dhclosure Act 20IO, members should avoid disclosing the substance of the
disclosure or the referral in any public parliamentai)' proceedings, unless:
(a)

qfter inquhJ' with a referral entity in accordance with Chapt-er 3 of the
Public Interest Disclosure Act 2010, a member is not satisfied that the
matter is being investigated or otherwise resolved; or

(b)

the disclosure has referred to a referral entity, but a member has a
reasonable belief that further disclosure in a parliamenta1y proceeding
is justified to prevent hann to any person; or

(c)

the disclosure has been referred to a referral e11lity, but a member
decides ro also bring the disclosure to the aflention of a commiuee of
the House that has responsibiliTy for the area about which the malter
relates. [emphasis added]

We wouJd point out that if our recommendations regarding the prohibition upon
publication of complaints are accepted, consideration may need to be given to harmonization

of the Standing Orders with them.
It needs to be understood that such restrictions as may be imposed upon disclosure or
publication of information are not unlawful for the sake of making them unlawful. They exist
for good reason. There will always be debate between interested parties as to what should or
should not be the subject ofrestdct.ions, but it is beyond question that lines have to be drawn
199

Legislative Assembly of Queensland, "Schedule 5 -Guidelines for the protection of person who make
public interest disclosures", cis 4 and 5, available at www.parliament.qlgd.gov.au/en/work-of-assembt)'
.procedures. Accessed 28 January 2013.
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between fitness for disclosure and non-disclosure, and regard had to the timing of disclosure.
It also needs to be kept in mind that the commercial imperative of the commercial media and
indeed, regrettably, also of the instincts of the publicly owned media, can lead to hasty,
incomplete and ineparably damaging publication. Media outlets and those who work for
tl1em are always looking out for a scoop. Very rarely does the public have a greater interest
in being informed on Tuesday incompletely, or inaccurately, of a matter which could have
been accurately and fairly reported with a little more research and care on the following
Friday, or when the matter first comes to Court.
The prematute, unnecessary and even unlawful disclosure of information which
should be kept confidential (or confidential for a lime) is not a new problem. The ConnallyRyan Inquiry, which was restrained from completing its work by a judgment holding that one

of the retired judges conducting that inquiry was guilty of apprehended bias against the Hon
Mr Carruthers (who had been conducting a CJC inquiry) the CJC itself and others 300, sought
to probe (among other things) whether the CMC's predecessor the CJC, had in fact, perhaps
out of the best motives, but nonetheless for an unlawful purpose, disclosed information to a
journalist. Counsel

represe~ting

the "whistleblower" in the Connally-Ryan inquiry raised the

possibility that any joumalist knowingly privy to and eiicouraging the dissemination of such
information in the circumstance might render himself or herself liable to prosecution as a
principal offender under the Criminal Code. Section 7 of the Code provides:
Principal offenders
(1)

(2)

,11)()

When an offence is committed, each of the following persons is deemed to have
taken part in committing the offence and to be guilty of the offence, and may be
charged with actually committing it, that is to say(a)

eveJJ' person who actuaUy does the act or makes the omission which
constitutes the offence;

(b)

even• person who does or omits to do anv act (or the purpose of enabling
or aiding another person 10 commit the offence,·

(c)

even• person who aids another person in committing the offence,·

(d)

any person who counsels or procures anv other person to conunit the
offence.

Under subsection ( 1)(d) the person may be charged either with committing the
offence or with counselling or procuring its commission.

CarruThers'' Connolly [1998) I Qd R 339.
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(3)

A conviction ot'cowrselfing or procuring the conunissian o(an offence entails
the same con.vequences in all resaects as a conviction a( committing r.he offence.

(4)

Any person who proc~ures another 10 do or omit IO do any act of such a nature

that, if the person had done the act or made the omission, the act or omission
would have constituted an offence on the person's part, is guilty of an offence of
the same kind, and is liable to the same punishment, as if the person had done
the act or made the omission; and the person may be charged with doing the act
m· making the omis.yion. [emphasis added]
The CJC's response to that Inquiry, in a report dated September 1997, was to claim
that the Inquiry had been a major drain on its financial resources, had a negative effect on
staff morale, and "significantly hampered the perfonnance oflhe normal functions of most of

the Divisions of the CJC' 301 • Nowhere did that repmt acknowledge the possibility of any
substance to some of the damaging evidence which had been presented to the Inquiry or that
any change to the CJC's practices might be required as a result. Bodies such as the CJC and
the CMC would do well to understand that those who come within their purview may have

the same sensibillties and vulnerabilities as the CJC claimed for itself in that repm1. This is
nola criticism of the carefully reasoned judgment of Thomas J in the case. That judgment,
however, was a valid cJiticism of one of the inquirers, and by no means a vindication of the
CJC or its processes.
Information ru1d material held by law-enforcement bodies, including the CMC, often
needs to be kept confidential, not only to protect the reputations of persons investigated but
also to protect witnesses. That harm, indeed grave harm, can be caused by inappropriate
disclosure of information was reportedly acknowledged by the CMC in relation to the very
regrettable disclosure of sensitive criminal intelligence and other files held at the Queensland
State Archives in February last year, which were intended to be kept confidential until2055
bul were made available, apparently, due to a clerical error within the CMC302 •
We would also note here the opinion provided to us by the recently retired
Commissioner of Police, that he did not doubt that, on occasions, happily not recent
occasions, there had been damaging leaks from the CMC and its predecessor. This view was
echoed by other infonned reputable people who understandably wish to remaiu anonymous
but whose opinions we respect. Indeed only recently a senior employee of the CMC was
CJC, Impac1 of the Conno/ly-Ryan Inquiry on the Criminal Justice Commission, September 1997, p 11.
·'Thousands of d(~uments from Fit2;gerald Inquiry into police corruption accidentally released by CMC",
Couriev Mail, 6 March 2013.
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convicted on his own plea of guilty of contravening the secrecy provisions in section 213 of
the Crime and Miscondutl Act by having provided to his son (who then posted it on the
intemet) an electronic version of a CMC repmt which described in detail police and other law
enforcement agency strategies for fighting the use of a cettain virtual currency by criminal
syndicates.
Relationship between regulatory bodies and the media
Any regulatory body armed with great power and shielded by va1ious statutory
protections needs to be careful in dealing with the media. It is often said by them that
regulatory bodi.es need to be close to, or be able to use, or need for the successful prosecution
of their functions, the support or approbation of the media. These claims tend to be
exaggerated. The media are not, and rightly so, the "friends" of any govenunent or
institution or regulatory body. That is the effect we understand of the CMC's explanation
for the employment of some of its media staff in its letter to us on the 19 March 2013. The
explanation emerges from the "job descriptions" that appear there. lt is the duty of the CMC
and regulatory bodies generally to cany out their statutory mandates not to become "celebrity
watchdogs''.
The media have their own role, imperatives and agenda. lt is a matter of concern
when a regulatory body sets ovt to court the media. That courtship often ends in tears. It
certainly can result in a malfunction in the work of the regulatory body, Just as the media, by
stimulating a public debate or controversy, does not become entitled to ownership of it, the
media do not set the agenda and should not be seen lobe setting the agenda for any

reguJatoJy agency, including the CMC. The revelation of some matler of public interest or
concern, a traditional and proper role of the media. is different from what in law flows from
it.

What Professor Henningham has written accords generally with Mr Finkelstein's
findings about the attitude of the public to the media.
The media do not represent public opinion to the extent claimed or, we think, assumed
by the CMC. There is no doubt that they often seek to influence public opinion and we do
not suggest that there is anything wrong with that, particularly if their purpose is overt and
does not misrepresent what they are doing. The gulf between public opinion and media
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opinion is however well documented, for example, by Professor Henningham in his work,
"Ideological Differences bel ween Australian Journalists and Their Public" 303:
The results ofthis study point to a major ideological gulf between Australian
joumalists and the general public. In a range of areas, journalists are significalllly
more liberal that the public is. In particular, journalists are more like to approve
govemment spending 011 welfare, to favour industrial relaTions acTivity, to favour
sexual freed_oms, To supporT ethnic dil'ersiry, and to wke a liberal position on sociaf
issues.

The next question is of course how this difference in opinion affects the selection and
presentation of, and what constitutes, "news". Professor Henningham, in an earlier work,
observed that "news" is not something which is separated from the journalists who write it
and the time and place in which Lhey find themselves

304

:

Perhaps the most importam point to make about news- and one which comes as a
swprise to manyjoumalists- is that "news" is not some sort of independent,
autonomous entity. Rather it is a human-made construct, a set of convenaons which
may make intuitive sense to one group ofjoumalists in one time and place, but which
is subject to change as people's ideas mzd values change. One has only to compare
newspapers ji·om different eras or from different countries for this to be obvious.
Hence the nature of news becomes an important issue of debate, not so much in terms
ofwhaJ news is now, but ofwhaJ news should or could be.

Regulatory bodies need to be both suitably reticent and suitably fearless. The media
tend on the whole, to be unrepentant and un-self-critical. This was the topic of tile third recent
lecture given by Baroness Onora O'Neill in the presence of the editors of the major media
outlets in the United Kingdom in 2002. Among other things, her Ladyship said 305 :
In this curious world, commitments to trustworthy reporting are erratic: there is no
shame in writing on matters beyond a reporter's competence, in coining misleading
headlines, in omitting matters of public interest, or in recirculating others' speculations
as supposed 'news'. Above all there is no requirement 10 make evidence accessible to
readers.

Unfm1unately, the precept stated by the editor of The Guardian, C P Scott, that
"conunent is free, bul facts are sacred''306 is too often ignored. The doctrine of free speech is

The Hwvard Jmemational JouJ'Ila/ of Press/Politics (1998) 3:92 at p 99.
John Henningham, "New Values" in Henningham (ed) Issues in Australian Journalism (1990) pp l-2
(cited by the Parliamentary Criminal Justice Committee, Repol'l of a Re1•iew of the CJC's use of its power
under seer ion 3.1 ofthe Crimina/Justice Act 1989- Patl B (1993)).
Reith Lectures 2002, A Qttestion of Trust, Lecture 1.
"A Hundred Years" Essay written by CP Scott to celebrate the centenary of The Guardian (1921 ).
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in no way impaired by the few restrictions which the law, in modern times, and often only
temporarily, may seek to impose upon it

307

•

It is also not unknown for the media to try to shelter behind an asseJtion or claim that
it should not be compelled to disclose their sources, either at all or until the defamation trial

itself, the so-called "newspaper rule". The current law on this matter, as we understand it, is
to be found in John Fahfax & Sons Ltd v Cojuangco

308

•

The claim and the docttine relied

upon to support it are open to abuse. A relatively recent example in point is Copley v

Queensland Newspapers Pry Lti

09

.

In that case, Dowsetl 1 had no option but to uphold the

law and sentence a journalist who refused to answer a relevant question to prison for
contempt. Practically every media outlet in the country complained about this, without
having any real knowledge of the facts and the course of the trial, and effectively made the
journalist a martyr. A pusilianimous government of the day bowed to this media pressure by
releasing the journalist very shortly afte.r his incarceration and well before his sentence was
served or he had made any attempt at all to purge his contempt.
There is even less justification for such a stance by a media outlet today because there
has in the meantime been enacted whistleblowers legislation

310

which provides protected

avenues for disclosures of misconduct by persons who might otherwise be vulnerable to
victimisation.
Journalists have also been known to claim that any restriction upon what they may or
may not publish is a restriction upon editorial independence. Now is not the occasion to
explore in detail the foundation of rhat dubious proposition. But again, it may fairly be said
that we can see no compelling reason why a journalist should be permitted to say what he or
she liked on any topic at any time about a pending orcunent complaint or investigation. Not
that the primary responsibility is likely to be that of the media: rather it will more often be
that of the investigator.

By this we are not endorsing the recommendations of the Finkelstein Report.

){)9

JlO

(1988) 165 CLR 346 at 354. There are, we note, special provisions governing the obligation of a
journalist to disclose his or her sources in the Evidence Acr (Cth) 1995, ie ss 126G, !26H, 131: see Ashby
v Commonwealth ofAus1ralia (No 2) (2012] FCA 766. These provisions alter the common law.
Unreported, Supreme Court of Queensland, Dowsett J, 30 July 1992.
Currently the Public !merest Disclosure Act 2010 (Qid).
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The CMC's media policy
It is against this background that we consider the CMC's media policy. The Crime
and Misconduct Act provides no explicit guidance to the CMC concerning the publication of

its activities, other than:
a.

the general obligation to report on ways to prevent major crime and
misconduct 311 ;

b.

the discretion to rep011 as appropriate to the relevant head of a unit of public
administration in relation to a CMC investigation, in relation to which the CMC
has determined that prosecution proceedings or disciplina1y action should be
considered312 ;

c.

a general discretion to make reports in the pe1fonnance of its functions 313 ;

d.

the requirement to report to a judge on activities undertaken under a wammt
where the report is a condition of the watTane 1\

e.

an obligation to provide an annual report to the Parliamentary Commissioner
concerning authorities for assumed identities31 ~;

f.

the obligation to provide a report on covert searches to the Supreme Court Judge
who issued the search wanant 316 ;

g.

the obligation to report to the minister as required by the minister on the
efficiency, effectiveness, economy and timeliness of the CMC and its systems and
processes 317 ;

h.

the obligation to report to the Parliamentary Committee on any investigation about
misconduct refet1'ed to it by the Parliamentary Committee318 ;

i.

Lhe obligation to repm1 to the Parliamentary Commiuee in relation to any
complaint or concem about the conduct or activities of the CMC or a CMC
officer" 19 ; and

j.

the obligation to prepare an annual report for the Minister, Parliamentary
Committee and Parliament320 .

)II

.112
JJ)

)14

Jl5
316

.lP
)18

)19

Crime and Misconduct Ac1 s 25 .
O·ime and Misconduc1 At:t s 49.
Crime and Misconduct Acr s 64.
Crime and MiscOI!duct Act s 126.
Cl'inre and Misconduct Acts 146ZQ.
Crime and Misconduct Ac1 s 156 .
Cl'ime and Misconduct Act s 260.
Crime and Misconduct Acr s 294(3)(b}.
Crime and Miswnduct Act s 295(2).
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In addition, varions CMC reporLs must be tabled in parliament321 , including:
a.

reports on public hearings he1d by the CMC; and

b.

research reports or other reports that the Parliamentary Committee directs be

.
g1ven
tothe speak·er·32-.'
The reporting obligations and powers of the CMC are subject to a discretion to refrain
from making a report or from disclosing information in a report which it considers should be
kept confidential, which are in turn subject to a further discretion to disclose such information
in a separate document to be given to the Speaker, the Minister and the Parliamentary
Committee323 • The Parliamentary Committee also is itself subjected to the obligation of
confidentiality for as long as the CMC considers that this ought to be maintained 324 . It is the
statutory duty of the Parliamentary Committee to report to Parliament on the performance of
the CMC and in relation to matters appearing in or arising out of the CMC's repotts,
.me Iud.mg Its
. annua I report'n.~ .
In addition, there is a general pmhibition on any person's publishing a CMC report
that is not authorised under the Crime and Misconduct Act or by an order of the Legislative
Assembll 26 • The Parliamentary Commitlee is also required to undertake triennial review of
the activities of the CMC and lo table its report in the legislative assembly 327 .
The Parliamentary Commissioner is obliged to review reports given by the CMC Lo
the Parliamentary Committee to verify their accuracy and completeness and to report and
make recommendations to the Parliamentary Committee accordlngll 28 • There is also the
rep011

to be prepared by the Public Interest Monitor329.
In its media policy, the CMC says that the media has [sic) an important role in

reporting on CMC investigations, public enquiries, reports and other publications, including
the right to rep01tmatters of public interest, free of unnecessary official restraint or vetting of
J20

J2l
322

329

Crime and Misnmduc1 Acl s 69(2); Financial Administmlion and Audit Act 1977 (repealed) (see now the
Financial Accountability Act 2009 (Qld)).
Cr·ime and Misconduc/ Act s 69.
Crime and Misconduct Acts 69(1 ).
Crime and Misconduct Acts 66[2) and (3),
Crime and Misconduct Act ss 66(3), 67.
Crime and Miu:ondl!cl Acts 292(c).
Crime and Misconduct Acts 214.
Crime and Misconduct Acts 292(f).
Crime and Misconduct Acts 3l4(2)(e)-(f).
Crime and Misconduct Acts 328.
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information. At the same time, the CMC recognises that those who bling their complaints
and those whom the CMC investigates are entitled to privacy and confidentiality and that the
competing interests require the CMC to strike a balance between the rights of individuals and
those of the community

330

.

In an attempt to strike a balance between those rights, the general

policy of the CMC is "neither {to] confirm nor deny rhe existence, or any aspect, of any

curre111 alleged complaint or investigation unless the complainant or agency has made it
publicly known". This is subject to the qualification however that the CMC may, "depending

on the circumstances (e.g. where the facts have been misrepresented or distorted)",
"comment on ma11ers that have been or are about to be discussed on the public record",
Further, if the CMC receives "a request for information about a completed investigation, its

policy is generally to advise if the investigation has been finalised and to provide additional
information on the result, only if the level ofpublic interest }IJQ.I'I'ants this".
The CMC's intemal policy on releasing infonnation to the media, further specifies the
response that CMC officers, including the CMC media officers, are to provide to requests for
information. However, the CMC' s internal policy describes the balancing, in quite different
·terms, namely that while on one hand complainants and those investigated are entitled to
privacy and confidentiality, the countervailing consideration is that "effective media and
public relations are vital to the CMC and its role and place in lhe community are to be
recognised, understood and supported. The maintenance of a good reputation is crucial to
reinforcing public uust and confidence in the CMC" 331 • That reads to us like a courtship of
the kind of which one ought to be wary. The CMC's internal policy is directed to
maintaining its reputation and public confidence, whereas the publicly available policy refers
to the interest of the public, through the media, to infmmation about CMC activities.
The best way of achieving a good reputation is for a govemment agency to do its
work well. The me-dia are not, as Professor Henningham has demonstrated, the public. A
search for media approbation can be a distraction and can have unpredictable consequences.
The whole purpose we think of a body such as the CMC is to provide a means by which
serious allegations can be dispassionately assessed according to established criteria, and in a
manner which is detached and impartial. Detachment requires freedom to assess the
complaint without regard to publicity about it, whether by the media on its own initiative, or
330

J3J

Crime and MiscoJJduct Commission Media Policy at http://www.crnc.qld.gov.au/news·andmedia/releasing-information (last updated July 2012), Crim~ and Misconduct Aces 213(3)(b).
CMC, "Procedure- Releasing Information to the Media", version 6 October 2011, p l ,
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by the complainant's using the media as an alternative forum in which to ventilate his or her
grievance, or to secure a political or other advantage. Detachment Jequires that the CMC
proceed without regard to whether the media like it or not.
None of this is intended in any way to deflect the media from its entirely proper and
valuable role in exposing criminal conduct, corruption and maladministration. Nothing
should be done to discourage that. The purpose of these remarks is to protect both the
investigative processes of the CMC and the judicial process. What we propose is generally
consistent with Standing Orders of Parliament and policies of the Police Service designed to
ensure the uncontaminated quality of investigations and to ensure that as little harm as
possible is done

to

anybody involved in or under investigation unless and until that person is

charged, or in the case of official conduct, comes into the jurisdiction of QCAT.
The CMC, in its Jetter to us of22 October 2012, drew attention to its concerns about
the position in which the Commission is placed, when, for example, a person who makes a
complaint to the Commission then proceeds to communicate that fact to the public.
Complainants often achieve this by making an announcement to the media.
As noted, the CMC's policy and practice on this matter are that it does not in the
ordinary course initiate any public statement as to whom it may or may not be investigating.
However, in cases where it is considering a complaint and the fact that the complaint has
been made and is under consideration are made public by the complainant (or otherwise) the
Commission confirms that the complaint is being considered if that be the case. The
circulatory nature of this is obvious. "Drop a hint to the media", wait for them to publish, the
CMC will then confirm, and a complainant will have achieved the purpose of damaging the
subject of the complaint, no matter how unsubstantial the matter may tum out to be.
The CMC explained that the dilemma with which it is faced arises because, if a
parlicular person or matter is not in fact the subject of CMC attention it would ordinarily seek
to make that known in response to any relevant inquiry; but consequently, were the CMC to
make no comment when asked whether a particular complaint was before it, failing to deny
that fact would be a de facto confirmation of it. In its letter of 22 October 2012, the CMC
said that if it were not to ''con·ect an elTor", the error being the allegation that a person is the
subject of a CMC investigation when be or she is not, then, in not conecting that error, the
policy would amount to "a liars' charter". But by parity of reasoning, however, a policy of
conecting such errors amounts similarly to a "defamers' charter".
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Three circumstances are posed where it is said that the CMC needs to go public: after
a third party (typically a complainant) has made a public statement about a complaint; where

Government Departments, who are often subjected to Right to Information requests by the
media, disclose that, fm example, documents relating to the matter are cunently held by the
CMC; or where another integrity body (such as the Ombudsman) says, in response ro a
request to intervene or investigate a particular matter, that it is has decided not to do so
because the CMC is apprised of the matter.
We disagree. The CMC need not publicly comment on whether it is conducting any
investigation into any person at any stage in the ordinm)' course of an investigation. But for a
third party's (a complainant's or otherwise) having approached the media and made a
statement which

i.~

then published, there is no reason for the CMC to make any public

comment about the existence of an investigation into a particular person or affair. The
underlying problem lies, we think, in the absence from the Crime and Misconduct Act of any
general prohibition on publicising information tending to suggest that a particular person is,
has been, may be, or may have been, the subject of a complaint, report, assessment,
investigation or referral under that Act, or the fact that a person has made, or may be about to
make, a complaint or report under that Act
WhiL~t

the CMC can and does from time to time make a public statement that iL is

investigating a complaint about someone or some event, the opportunity for politicians to

.

capitalize on that (dming elections of otherwise) by making complaints, and then announcing
that they have done so, will always be inesistible to some. This provides further good reason
for our recommendations prohibiting the dlsclosure by anyone of the fact or substance of a
complaint or that it is being investigated.
Confidentiality obligations are imposed upon relevant offic1als and other CMC staff
with respect to information that comes within their knowledge due to their position, but not
upon complainants. Moreover, it is made clear that if such information becomes public
knowledge or is otherwise reported, then the confidentiality obligation of CMC officials and
staff ceases.
Section 213 of the Crime and Misconduct Act states:

Secrecy
(1) This section applies to a person who is or was(a) a relevant official; or
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(b)

a member of the reference committee; or

(c)

a person lo whom information is given either by !he commission or by a
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person mentioned in paragraph (a) or (b) on the understanding, express or
implied, that the injonnation is confidential.
(2)

A person must 1101 make a record ot or wilfully disclose, il~formation that has
come ro the person's knowledge because the person is or was a person to whom
this section applies.

Maximum pena!ty-85 penalty units or 1 year's imprisonment.
(3)

However, a person does not contravene subsection (2) ifin the case o.f a-record(i)
The record is made .for the pu17>0ses of the commission, this Act, the
parliamentary commitTee, the parliamentaty commissioner, an
application or proceeding under the Criminal Organisation Act 2009
m· an investigation of an alleged contravention of this section; or
(if) the making of the record was l.aw[!ll under a repealed Act,· or
(b) in the case of a disclosure(i)
the disclosure is made(A) for the pwposes of the commission, this Act, the parliamentary
commiJtee, the parliamentary commissioner, an application or
proceeding under the Criminal Organisation Act 2009 or an
investigation of an alleged coll/ravention of this section; or
(B) a1 the direction of the parliame111a1y commissioner under
chapter 6, part 4; or
( ii) the disclosure was lawful under ll repealed Act; or
(c) in the cuse of a record or a disclosure-the infomzation was publicly
available.

(a)

(4)

A person may not be required to produce in any court a document that has come
into the person's possession, or to disclose w any court a matJer or thing that has
come to the person's notice, because the person is or was a person to whom This
section applies, unless(a) the commission, or a commissioner in !.he commissioner's official capacity,
is a party Ia the relevant proceeding; or
(b) it is necessary to pmduce the document or disclose the matter or rhing(i)
to give effect to this Act; or
(ii) for a prosecution slarted as a result of an investigation conducted by
the commission; or
(iii) for a proceeding under the Criminal Organisation Act 2009.

(5)

In This section-

courl includes a tribunal, authority or person having power to require the
production of documents or the answering (~f questions.
produce includes permit access to.

relevant official means a person who is or was one of the following-
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(a)

a commission officer;

(b)

ll

(c)

(d)

(e)
(j)
(g)

(h)

104

membe1· of the parliamental)' committee;
the parliamentmy commissioner;
an officer of the parliamenta/)' service;
a person appointed, engaged or assigned 10 help !he parliamentary
committee or the pcwliamentm)' commissioner;
the public hrterest monit01·;
a person mentioned in section 132 of the repealed Criminal Justice Act
1989:
a person to whom sectionl26 of the repealed Crime Commission Act 1997
applied.

repealed Act means(a) repeal.ed Criminal Justice Acr 1989;
(b) repealed Crime Commission Act 1997.
Specific reference is made to "unauthorised publication" in section 214 of the Act,
but this is only in respect of CMC reports which have not yet been published. That section
provides:

Unauthorised publication of commission reports
A person must not publish or give a commission report to ·which section 69 applies to
anyone unless(a)

the report has been published by on/a of the Legislative Assembly or is taken to
have been so published; or

(b)

iJs publication is otherwise auThorised under this Act.

Maximum penafty-85 penalty units or I year's imprisonment.

Presently, these provisions are the only ones which attempt to deal with rhe
publication of information. There are no provisions in the Crime and Misconducr Act which
require a complainant to maintain silence and treat the complaint as confidential information.
The combined effect of substantial truth alone as a defence of justification under defamation
law in Queensland, and the absence of any requirement for non-publication on the
complainant (or the media) is that a complainant faces no legal deterrent to informing the
public of the fact be or she has made a complaint to the CMC, a matter that can cause great
harm, prejudice and distress to the subject of a complaint, and may even put at risk a
subsequent criminal tr]al. Further such disclosures are inconsistent with the generally
established convention, which exists for good reason, that investigators do not make public
allegations until a charge is brought.
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There are provisions in the Act, discussed in the next chapter of this Repml, which
address vexatious and frivolous complaints and the provision of false or misleading
infonnation 332 . In these provisions, the Act attempts to deal with the purpose or motives of a
complainant and the content of a complaint, but remains silent as to publication by such a
person of the fact of the referral of the matter to the CMC or the person about whom the
complaint is made. It is obvious that the drafters of the Crime and Misconduct Act envisaged
that the information of the kind with which the CMC would deal would generally necessarily
need to be kept confidential (hence the presence of section 21 3). It is unclear for what reason
the Parliament in enacting and amending the Crime and Misconduct Act did not consistently
impose similar obligations of confidence upon complainants, who, after all, possess the
oliginal information the subject of the complaint and subsequent investigation by the CMC.
Well established common law principles require that the complainant have an honest belief in
d1e truth of what is alleged, and restrict a complainant's ability to publicise the making of the
complaint and its nature, whether before making the compliant or afterwards. Both principles
would not only better protect those who are the subject of a complaint until such time as a
decision is made (if it is made) to take fmlher action, but would also improve the CMC's
capacity for handling complaints.
It follows that it is necessm'Y to consider how this problem may be addressed by
asking whether a provision should be inserted in the Crime and Misconduct Acr which would
prohibit, or restrict, to some extent at least, the ability for a complainant ol' third party to
make information about CMC investigations public.
Publication of complaints

In its letter of 22 October 2012, the CMC refeiTed to the recently enacted Independent
Commissioner Against Conuprion Act 2012 (SA). As we noted in Chapter4, until the

introduction of this Bill into the Legislative Assembly, South Australia was the only State
withour a specialist anticorruption commission333 • In the lead-up to the introduction of the
Bill, in 2010, the Attorney-General of South Australia released a discussion paper: An
Jnlegrated Model- A review of the Public lntegriry institutions in South Australia and an
integrated model for the future, also known as the Public Integrity Review. As a direct resuh

of this review, in 2011, a number of reforms were initiated by the South Australian
B2
J.ll

Crime and Misconduct Act ss 216-218.
The initial legislation for the est~blishrnent of the IBAC in Victoria had already been enacted.
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Government including the establishment of an Independent Commissioner Against
Conuption.
In addition to the obligation of confidentiality imposed upon staff of the Independent
Commissioner by section 54 of the Independent Commissioner Againsl Corruption Act,
unlike the Crime and Misconduct Act in Queensland and of particular interest for present
purposes, is the inclusion of sections 25 and 56 wbich respectively deal with public
statements and the publication of information and evidence:

25 - Public statements
The Commissioner may make a public statement in connection with a particular
matter if, in the Commissioner's opinion, it is appropriate to do so in the public
in.reresl, having regard to the following:
(a) the benefits to an investigation or consideration of a matter under this Act that
might be derived from making the statement;
(b) the risk of prejudicing the reputation of a person by making the statement;
(c) whether the statement is necessmy in order to allay public concem or to
prevem or minimise the risk of prejudice to the reputation of a person;
(d) if an allegation against a person has been made public and, in the opinion ofthe
Commissionerfoflowing an investigation or cottsideration of a nwtter under this
Act, /he person is not impli.cated in corruption, misconduct or
maladministration in public administration~whether the statement would
redress prejudice caused to the reputation of the person as a result of the
allegation having been made public;
(e) the risk of adversely affecthzg a potelltial prosecution.

54 Confidentiality
(I)

A person must not, directly or indirectly, disclose information obtained in the
course of the administration of this Act in connection with a matler that forms
or is the subject of a complaint, repm1, assessment, investigation, referral or
evaluation under this Act except(a) for The pW]Joses of the administration or enforcement of this Act,· o1·
(b) for I he pwposes of a criminal proceeding or a proceeding for the
imposition of a penalty; or
(c) for the performance of the functions of the Commissioner under another
Act; or
(d) as otherwise required or authorised by this Act.
Maximum penalty: $10 000 or imprisonment f-or 2 years.

(2)

The Commissioner may, as the Commissioner considers appropriate, provide,
or authorise the provision of, information connected with a matter that is the
subject of a complaim, report, assessment, investigation, referral or evaluation
under this Act to(a) a person who makes a complaint or report to the Office; or
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(b)

a pe1:wn who is the subjecT of a complain!, report or invesTi8ation; or

(c)

a person who is required by the Commissioner or an investigator to

(d)

(e)
(f)
(g)
(h)

(;)

Uj
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answer a question, produce a documenT or other thing or provide a copy
of a document or a sratement of information; or
an inquiry agency, public authority or public officer; or
a law enforcemenT agency; or
a Minister; or
the Auditor-General; or
a legal or recfmical expnt from whom advice is sought in tlu course of an
investigation; or
a person conducting a review under Part 5; or
any other person of a class prescribed by the regulations.

(3)

Without limiting the malters to which tl1e Commissioner may have regard in
dete11n.ining whether it is appropriate to provide or authorise the provision of
information under subsection (2), it is intended that the Commissioner have
regard 10 whether that aclion may assist in the prevention f~{the commission of
an offence constituting or involving corruption.

(4)

Information connected wit.h a matter thar is the subject of a complaint, report,
assessment, investigation, referral or evaluation under this Act provided by the
Commissioner or on the authorisation of the Commissioner will be taken to be
provided on the understanding that the information is confidential unless the
person to whom the infomzation is provided is iriformed in writing to the

contrary.
(5)

Information obtained by a person present when information or evidence is being
given before the Commissioner, the Deputy Commissioner, an examiner or an
investigator under this Act H,.Uf be taken. to be provided by the Commissioner ro
the person on the understanding that the information is confidential unless 1/ze
person is infomzed by the Commissioner in writing to the contrary.

(6)

If the Commissioner provides, or authorises 1/te provision of, information to a
person on the understanding that the infonnation is confidential, that person,
and mty person or employee under the control of the pnson., is subject to the
same rights, privileges, obligations and liabiliries under this section as if the
person obtained the infomzation in the course of the administration of this Act.

56 Publicatio11 of informatioll and evideflce
A person must not, except as authorised by the Commissioner or a court hearing
proceedings for an offence against this Act, publish, or cause to be published(a) in.fonnation tending to suggest that a particular person is, has been, may be, or
may have been, the subject of a complaint, report, assessment, investigation or
referral under this Act; or
(b) information that might enable a person who has made a complaint or report
under this Acl to be identified or located; or
(c) the fact that a person has made or may be about to make a complaint or report
under this Act; or
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a

infonnation that might enabTe person who has given or may be about to give
infomzation or other evidence under this Act to be identified or located, or
the.facr that a person has given or may be about to give information or other
el'idence under this Act; or
any other information or evidence publication of which is prohibited by the
Commissioner.

Maximum penalty:
(a)
inthecasel?{abodycorporate-$150000;
(b)
in the case of a natural person-$30 000.

At the moment in Queensland, there is no provision in the Crime and Misconduct Act
which outlines !he procedure to be followed for the making of a public statement by the
CMC. Instead, the practice is the result of decisions made internally. Section 25 of the

Independent Commissioner Against Corruption Act lists matters to which the Independent
Commissioner must have regard before choosing to make any statement. Though section 25
deserves consideration, section 56 directly tackles the root cause of the concems the CMC
has with its need to make public statements. Section 56 makes dear that any person who,
without authorisation, publicises information which might enable persons associated with a
complaint or investigation to be identified will be penalised.
Because that Act has only recently come into operation, there is no case law on it.
Section 56, however, was the subject of extensive debate, which offets some assistance here,
especially as to the balance to be struck between the damage a person's reputation might
suffer and the revelation of wrongdoing in public office.
The Minister for Agriculture, Food and Fisheries, Minister for Forests, Minister for
Regional Development, Minister for Tourism, and Minister for the Status of Women, the Hon
G E Gaga, made this point in the Legislative Council

334

:

Investigations into corruption conducted by the ICAC will be conducted in private. This
is because persons under investigation by the JCAC have not been charged with any
criminal offence. As is currently the case with criminal investigations wzdertaken by SA
Police, a suspect is publicly identified once an investigation is completed and a charge
or charges have been laid (subject of course to any suppression order that may be in
place). To make an investigation undertaken by the ICAC into corruption public, would
prematurely and unnecessarily prejudice the reputation of a person or persons, who
may or may not end up being charged with any offence.

Legislative Council· Thursday, 31 May 2012, p 1412.
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The section does not prohibit publication of information about suspected
maladministration, misconduct or corruption in itself, or of the identity of persons alleged to
have perpetrated such things. Publication of infmmation of this character continues to be
regulated by the general law, especially the law of defamation. The only publication which
the section prohibits is publication of information which tends to ident{f}> a person

specifically associated with a complaint submilled to, or an investigation being conducted by,
the Independent Commissioner, whether such a person is the complainant, the subject of a
complaint or investigation, or someone who may or will give evidence in the course of an
investigation.
More than one Member accordingly refeJTed to the damage which may be done to the.
reputation of a person wrongly vexed by a complaine 35 :

... we need to get the balance right between a regime Ihat discloses and adequately
deals with public corruption or maladministration- that brings that behaviour to light,
deals with it and puts in place measures to stop it happening again -and the rights of
imwcent people not to be unreasonably smeared in a forum where they might not have
an opportu11ity 10 defend themselves
... the potential for a person's reputation to be irrevocably damaged by being the
subject of, or even just associated with, an JCAC investigation ... was a major
contribUTor ro the government's reluctance to establish an JCAC ... , These reservations
. have obviously been rej7ecred in the drafting of this bill, with hearings of the
commission to be closed and a prohibit;on 10 be placed on publication o.f any matters
relating to an ICAC investigation, including details o.f the original complaint that led to
that investigation.
Section 56 casts a wide net over not only the type of infm111ation that should not be
publicised, but also over the persons and bodies subject to it.
The prohibited information under this provision includes "information tending to

suggest that a particular person is, has been, may be, or may have been, the subject of a
complaint, report, assessment, itzvestigation or referral under this Act .. .'' and extends to other
information which might enable someone to draw conclusions about particular investigations.
That type of provision would, if enacted in Queensland, prevent Departments of Government
from disclosing that certain documents are currently held by the CMC upon releasing
information (and withholding material) subject to a Right to Information application.

135

See also the Hon. M Parnell at 1609 and Hon A Bressington at 1616.
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Section 56 prohibits not only complainants from making their complaints public, but
also prohibits all mher persons and bodies from publicising such information. It is the case
therefore that the media are of a group who would, but for the existence of a section like
section 56, report on such investigations into conupLion.
The media tend to take issl!e with any provision that restricts in some way theh
freedom to pursue particular stories. Public controversy is the meaL and drink of journalism.
The CMC said of section 56 of the Independent Commissioner Against Corruption Act in its
submissions of 22 October 2012 that the provision "received robust criticism by the media"
and further, that "it is unlikely that the model would be able as a matter of practicality to

defeat internet chaffer by bloggers and other social media". However, simply because there
may be some doubt about whether or not all who breach section 56 would or could be
punished does not mean that none should be.
Not all of the law can ever, as a practical matter, be fully enforced all of the Lime.
That is not a reason not to enforce it when it can be, for detenence purposes among ot11ers.
In Dow .Tones & Co Inc v Gwnick

336

,

a publication made over the internet was claimed to be

defamatory of a person resident in Australia. The publisher's servers were based in the
United States. The publisher sought to have the Australian proceedings struck out on the
basis (among others) that there could be no effective remedy for the tort of defamation via the
internet because of the ubiquitous and pervasive nature of publications made over it. Each
Justice of the High Court thought this no impediment to the prosecution of a civil claim in a
jurisdiction in which the publication was seen or read and hann to reputation was suffered.
The CMC in Queensland is equipped with the resources and powers to investigate
allegations of misconduct and should be required and equipped to do so in a manner which
best protects the person accused or suspected of particular behaviour from having his or her
reputation damaged due to a public discussion of an allegation which has not been proved to
be right. Whatever can reasonably be done to ensure that this purpose is achieved should be
done, whether or not the provision is unattractive to the media, provided the restrictions are
reasonable. It is not impossible, nor is it novel or unreasonable, to restrict the media from
publishing, or publishing for a peliod, ce11ain information. Prohibition for some purposes for
periods is not novel: the publication of some information relating to sexual offences is

(2002) 210 CLR 575.
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prohibited for all time337 • And: as we have said, section 56 is limited to preventing disclosure
of the identities of persons associated with complaints and investigations, and not more.
There does not appear, however, to be any expiring event or time at which section 56
ceases to operate (other than by order of a Cour! or authorisation by the Independent
Commissioner), as there is with respect to the obligation of confidentiality on staff of the
CMC in Queensland, such as, for example, when the information has already been made
public. [ncidentally, we note that that test is itself uncertain. What does "made public"
mean? The only effective Lest must be one which focuses on the person making the
djsclosure. The fact that in modern times a comment or disclosure can go "viral" in the
electronic media, makes it imperative that the law and any test posed by it is plimatiJy aimed
at the person who initially publishes the matter. It is therefore an offence pursuant to section
56 ofthe South Ausu·alian Act

for a third parry

to make

a statement or publish anything at

any time without the authority of the Commissioner or a Court which is hearing proceedings
for an offence against that Act. (For example, if a complainant made public the fact that he or
she made a complaint about a particular person, breaching section 56 by doing so, then if
consequently a newspaper republishes the information, then it too will have infringed section
56. The benefit of prior publication does not protect the media from offending section 56 al a

later time, and rightly so.)
This also can have effect, albeit indirectly, on the operation of some defences
available to persons accused of defamation upon the publication of information. For
example, if a person makes a statement divulging information which is not only in breach of
section 56 but is all-lo defamatory, and another person republishes it, though he or she will
also have been in breach of section 56, that person will still enjoy the defences available in
defamation. This precise topic was discussed in the Parliamentary debates on the South
Australian Bill. An amendment, which in the end was not adopted, was sought which denied
those defences under the Defamation Act (SA). Denying the usual defences available to third
parties in actions for defamation would certainly assist in deterring such persons from
publicising the information listed in section 56. The operation of section 56 should of itself,
however, be effective in discouraging the publication of information of a relevant kind by

virtue of its expansive application.

j37

See, for example. 1he Crimina! Law (Sexual Offences} Ac1 1978 (Qid) Pmt 3.
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There is some unce1tainty about the operation of section 56 when a hearing is not held
in private and is instead held in public pursuant to section 55(2) ofthe South Australian A ct.

ln such circumstances, persons would be restricted from speaking about those proceedings,
which in ordinary cases would be open to discussion. A similar point can be made of the
effect of section 56 if, after findings of maladministration or corruption, a person the subject
of the investigation is subsequently prosecuted in Court, after which time it would be not be
possible to restrict persons from publishing infonnation which has either become public, or
which, in ordinary circumstances, would be permitted to be discussed.
The poteutial for inconsistencies and problems of these kinds could be avoided by
simply adding to section 56 an expiring event, the occuneJlce of which. then permits
publication, even if in relation to some matters only. This expiring event could be the making
of a report by the CMC in which it is found that there is sufficient evidence for a person to be
charged or disciplinary proceedings to be commenced, or the very decision by the CMC to
hold a public hearing, noting that the CMC is required to consider whether doing so would be
unfair to a person or contrary to the public interest~ 38 .
The Crime and Misconduct Act ought to be amended so as to make it an offence to
disclose the fact of, or the identify of a person who is subject of, a complaint or of an
investigation or interest in a matter without the piior written consent of the subject of that
complaint or investigation.
We sel out in the last chapter of this Reporl the basis for legislation to give effe.ct to our
view on this matter.
Carefully drawn, the proposed provision will continue to allow members of the
public and the media, subject to the general law, to investigate, report, discuss and criticise
the behaviour, performance and integrity of all Members of Parliament and public officials,
and of govemment departments and agencies of all kinds, including the CMC itself. The
provision would only apply to the identification of persons associated with complaints and
investigations during the course of such investigations for the important reasons we have
explained. Disclosure would remain possible if authorised by a court. Such a provision
should, in our opinion, accordingly survive scrutiny for consistency with the freedom of

Crime (Jnd Miscnnducl Acts 177(2)(c}(i).
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political communication which the High Court has declared to be implied in the
Commonwealth.Constitution and applies to State legislation 339 •
There would also need to be consequential amendments to the RighT to Jnformarion
Act. At present, the relevant agency and, on review, the lnfmmation Commissioner must

give reasons for its decision whether to give access to documents, which may in effect
disclose that a matter is under investigation by the CMC, and which would probably enable
identification of the subject matter and the person who is the subject of the investigation. It
would be possible to add to lhe categories of exempt information under the Right to
Information Act, infom1ation that would tend to identify the existence, nature or subject of a

complaint to or investigation by the CMC. However, despite the restrictions on disclosure of
exempt infom1ation under that Act, we think it would still be possible for resourceful
organisations to ascertain, by process of elimination, that a document has not been disclosed
because it is related lo a CMC complaint or investigation. In order to prevent this possibility
most effectively, it would be better that agencies and the Commissioner simply not be
required to give any reason!> in !illY case for a period of nine months of the application unless
the Supreme Court for compelling reasons of public interest order otherwise. Unless the
discretion of the Infonnation Commissioner not to give reasons is a general one, and not in
respect of the CMC alone, the objective of confidentiality would be defeated. We select 9
months as a reasonable period for the expiration of any investigation by the CMC. If the
person the subject of the investigation is "cleared" or not proceeded against, the restriction on
the provision of reasons should remain in place unless the subject person authorizes in
writing the giving of reasons by the CMC. Similar amendments will be required to the
Ombudsman Act lo excuse him or her for not giving reasons for declining to intervene in a

n1atter.
Without these, as appears fwm this and other chapters of this Report, the requirement
of secrecy is a hollow protection easily evaded.

Lange v Australian Broadcaxting Corporation (! 997) 189 CLR 520.
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Chapter 7
Complaints: trivial, frivolous, vexatious and malicious
The volume and nature of complaints
We refen-ed in Chapter l of this Report to the development of a culture of complaintmaking, in which office disputes can become elevated to a level which they do not warrant,
integrity bodies become inundated with complaints, the times within which the complaints
are dealt with become longer, and, ultimately, the integrity bodies become lost in a sea of
complaints. We referred also to a loss of perspective, where every complaint is treated as
serious or potentially so, with the inevitable consequence of a lack of proportionality in the
treatment of them.
In the 2011-2012 finandal year alone, the CMC received some 5,303 complaints,
which are said lo have involved some 12,559 allegations340 • Of those allegations, 49% were
against Police, 43% were against public service departments and other public sector bodies

(including Govemment owned corporations) and 8% against local governments. In the last 5
years, there has been a 42% increase in the number of complaints that the CMC receives 341 •
These numbers, we observed, are comparatively much larger in Queensland than in other
States.
Some 39 staff (fulltime equivalent) are engaged in what was described to us by the
CMC as "triage", that is, the task of assessing and categorising these complaints so as to
assess which course ought to be taken in respect of each. A substantial portion of the
complaints typically do not call for any substantive response, being frivolous or vexatious, or
containing minor, repetitive or incoherent matter. Many others contain allegations which,
upon further scrutiny are simply not substantiated or for other reasons do not warrant any
further action.
For example, of complrunts made about conduct during elections since 2004 (at both a
State and Local level), apart from some small number in 2012 for which results are still
outstanding, and a small number which are said to have been referred to the "appropriate

340
341

CMC, Annual Report 2011-12.
Public Service Commission submission, p 4; CMC Annual Report 2011-12 p 25.
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agency", only one complaint was substantiated or wan-anted further action. And even that
complaint was not pursued for what are said to have been (unexplained] technical reasons.
In addition to baseless, fl"ivolous, reckless or vexatious complaints, it is probable that
some of these were malicious.
At our request the CMC provided us with a precis of 60 of the most recent complaints it
had assessed, which it confirmed represented a fair sample of the sorts of complaints it
customarily receives. They ranged from complaints about the conduct of staff in universities
(2), local government (5), the Police Service (29), public service departments (23) and a
government owned corporation (1). Many of them were on their face uivial: an allegation
that an employee had been driving while unlicensed; that police officers left a mess a room in
a Correctional Centre which they had searched; that a maintenance officer had
misappropriated petrol; an allegation of misappropriation of $1 00; the alleged theft of $400 in
Coles Myer vouchers from a workplace; and a school principal's using l1is corporate credit
card to buy prizes for students, one of whom was his daughter.
Very few of these complaints are likely to have been substantiated as involving official
misconduct, Jet alone serious or systemic corruption. A very large percentage of them (about
half) seem to concern, either entirely or predominantJy, matters which are more properly
characterised as industrial, managerial or workplace concerns.
These numbers and examples speak for themselves. There are too many complaints
being received and far too many petty. often baseless, allegations having to be assessed. The
public interest requires that there be fewer of them, and that, in particular, the CMC be
burdened with fewer trivial matters. And the complaints that reach the CMC may be only the
tip of the iceberg: there is also a vast, unnumbered bulk of complaints and allegations that are
made in the first instance to managers and ethical standards units within the public sector,
only a proportion of which are refened to the CMC, under the already low threshold for
notification, which we discuss below.
We asked the CMC to tell us the number and proportion of complaints which actuaJiy
result in charges being laid, convictions secured or disciplinary action being taken. The CMC
did not answer these specific questions, explaining that they did not have (and, we take it,
were not aware of) any way of tracking the progress of matters after the CMC completes its
investigations and makes its recommendations. This lack of readily available information
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that would help us bett.er to understand and evaluate the efficiency and effectiveness of the
system, if only in quantitative terms, we think contributes to the problem.
The Annual Report of the CMC states the raw figures of the number of complaints
received and the broad subject of them but little more. For example, although Figure 6 at
page 31 of the Annual Report deals wilh the "Types of Complaints", it says nothing about
their validity. So far as we are aware, there has not been published within recent times any
analysis of them of the kind which we undeJtook and which reveals how misdirected or how
baseless so many of them are. It was because of our concerns about this that we sought the
latest sixty of them (approp1iately redacted) on the basis that they would provide a reasonable
sample of all complaints made, We ask why such an analysis was not already made by the
CMC and published in its Annual Report. It is, we think, relevant information.
Information provided to us by the Department of Justice and Attorney-General
indicated that of the many complaints that are received, very few result in criminal charges or
dismissal from employment. Many are not substantiated, and another large proportion result
only in minor discipline or managerial action, such as "retraining", "counselling" or
"warning". In the 2011-12 year, there were I 21 complaints of official misconduct and 64
completed investigations, with some 14 matters dealt with by ethical training, counselling or
official warning, and some 12 disciplinary processes, of which there were 2 terminations, 1
resignation with disciplinary declaration and 3 criminal charges resulting.
For each of these cases, under the Crime and Misconduct Act, the matters had to be
handled by both the CMC and the Ethical Standards Unit and involved also decisions to be
made by senior executive management within the Department.
It is clear that something must be done both to reduce the number of complaints and
allegations and to minimise those which are trivial or made vexatiously, recklessly or
maliciously.
We accept that complaints will continue to be made which concern trivial matters,
which seek to further inter-office disputes and which are patently baseless. The system can
tolerate some of these. Bm public money is involved. There comes a point where cost
outweighs any conceivable benefit, even including as it should within that benefit both the
occasional, seemingly insignificant allegation which leads to the uncovering of serious
conuption, as well as the fact that the CMC's mere presence can of itself be a detenent to

il7
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misconduct in general. That having been said, plainly the cost of 39 full time CMC staff and
an unnumbered host of staff in the govemment agencies and departments, processing almost
endless trivia, are unjustifiable.
We observed in Chapter 4 that the statutory regimes in the other States offer different
and oftentimes instructive models for how public sector corrnption can most effectively and
eff]ciently be addressed. Four pmticular aspects of those statutory frameworks are relevant to
our present concerns. The first concerns the definition of conuption or official misconduct;

the second the threshold at which public sector managers or officials are required to refer
allegations to the CMC; the third the requirement for anticonuption agencies to focus on
serious

OJ'

systemic coJTUption or official misconduct; and the fourth concerns the prohibition

on the making of frivolous, vexatious and groundless complaints, and the sanctions that are
applied for doing so. On all of these counts, when compared to the other States,
Queensland's regime is generally more encouraging of such complaints and accordingly
seems to be burdened with a disproportionate share of them.

The definition of offidal misconduct and the duty to notify
First, the definition of official misconduct in Queensland is very wide. As defined in
section 15 of the Crime and Misconduct Act, it includes "conduct that could,

if proved,

be ...

a crhninal offence ... or ... a disciplinary breach providing reasonable grounds for
terminating the person's sen,ices". We think that if ever Jjtigated a court is likely to apply an
objective test when dete1mining whether certain proven conduct could provide reasonable
grounds for terminating the person's services. However, we do not think that this sufficiently
ameliorates the use of the looserterm "could", rathet than "would", in Lhe definition. The
conditionality of the phrase "if proved" is, we think, sufficient to allow complaints
legitimately to be made when a person is aware of information or evidence which suggests
that questionable conduct may have occuned but the information or evidence is not
conclusive. The addition of a second conditional tenn in the form of the word "could" is
therefore not needed to ensure that complaints can still be made and investigations pursued
even when the initially available information or evidence is less than conclusive. The use of
the term "could", unless it is interpreted to mean "would", can serve only to lower the
threshold for the kind of conduct that. as a matter of law, constitutes official misconduct.
The duty which the Crime and Misconduct Act imposes on public officials to notify the
CMC of suspected official misconduct exacerbates the problem. Whereas the duty imposed
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on the Police Commissioner is to notify CMC where he or she "reasonably suspects" that a
complaint, information or matter ''involves" police misconduce42, the duty imposed on public
officials is to notify the CMC where they simply "suspect" that a complaint, information or

maller ''involves, or may involve, official misconduct" 343 • All that is needed is a bare
suspicion, and that suspicion need not be that official misconduct is involved, but only that it
"may be involved".
The breadth of this duty to notify is reflected in the way in which the CMC describes
the threshold at which a public official is required to notify matters to the CMC. The former
Crown Solicitor has observed that the relevant provision does not say that the public official
"must suspect 011 reasonable grounds" that official misconduct has occurred, and that there is
therefore a duty to report the matter to the CMC simply where a bare allegation is made,
provided the public official does not have any positive knowledge to the contrarl 44• On the
basis of this interpretation, which we think is a wananted one, the advice that the CMC
provides to public servants is that they need "not have to believe or suspect that any conduct
that could constitute official misconduct has actually occurred", for the duty to report the
matter to the CMC arises simply when a complainant merely alleges that there is "conduct
that might involve official misconduct"

345

•

This sets the threshold too low. It places honest public servants in a position in which
they must conscientiously refer virtually every mere allegation, and it gives the unscmpulous
public servant or member of the public a charter to make oppressive, malicious or vindictive
complaints with little if any fear of any adverse legal consequence. This is a recipe for the
flood of complaints with which the CMC and the Departments are burdened every year.
In other jurisdictions, the definition of official misconduct and the threshold for referral
to the relevant anticomtption commission is set relatively higher. It is not necessary to repeat
what was said in Chapter4 except to recall the following maners. In New South Wales, on
one hand, although there are problems with the ascription of "conuption" to conduct that
would not nom1ally be thought of as con·upt, at least there is only one degree of
conditionality in the definition of "corrupt conduct" ("could" constitute an offence, meaning
Crime arui Misconduct Acts 37.
Crime and Misconduc/ Act s 38.
Conrad Lohe, "Managing disciplinary action: Responsibilities of Chief Executives", CEO Breakfast
Briefing, 10 April 2003. cited in CMC, "Facing the Facts" (2007) 2.8 [emphasis added].
CMC, "Facing rhe Facts" (2007) 2.7.
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"would, if proved"). The Westem Australian definition of "misconduct" is similar to that in
New South Wales in this respect. In Victoria, on the other hand, "corrupt conduct" is defined
as dishonest or other specified conduct which "would, if the facts were found proved beyond
reasonable doubt at a trial, constitute a relevant offence" 346• The South Australian and
Tasmanian definitions are not conditional at all. Only Queensland combines rwo terms of
conditionality (ie, "could, if proved"), which is more than necessary to enable complaints to
be made where the available information or evidence is less than conclusive, and which we
consider serves only to lower the threshold in the definition further than any of the other
States, and too far in our opinion. The definition of "official misconduct" in the Crime and

Misconduct Act should be amended along the lines of the Victorian provision, so that it
extends only to conduct which "would, if proved" constitute a relevant offence or disciplinary
breach. TI1is will give the provision in this respect the same effect as the con·esponding
provisions not only in Victoria, but also in New South Wales and Westem Australia.
The duty to notify the anticOITttption commission of alleged official misconduct or
conuption is also less stringent in the other States. Whereas in Queensland, as bas been seen,
. the duty of public officials, including senior managers, to notify the CMC is triggered merely
by a bare suspicion347 , a suspicion "on reasonable grounds" is required in New South
Wales348 , Western Australia349 and Victoria 350 , and there is no obligation to report matters to
the Tasmanian Integrity Commissioner at all. We recommend that the duty to notify in
Queensland be amended so that it, too, only arises upon reasonable grounds.

In the other States the duty of the anticonuption commission to focus on serious
coJTuption or official misconduct is explicit; in Queensland it is implicit, although the CMC,
by virtue of its statutory duties and the seriousness of the case, does attempt to focus on
serious cases. Whether it in fact always succeeds in addressing the most impmtant serious
cases is something we have come to doubt; but this is not entirely its fault, as the statutory
framework in Queensland sets the threshold too low, which contributes to the overwhelming

Although this definition has in certain respects been criticised, as we explained in Chapter 4, those
criticisms are exaggerated.
Crime and Misconduct Acts 37.
Namely. the Ombudsman, Commissioner of Police, principal officer of a public authority, officer who
cotlstitutes a public authority or Minister of the Crown: /IJdependem Commission Aguinsr CorrupTion Act
1988 (NSW) s 11(1).
Corruption and Crime CommissionAct2003 (WA) s 28(2)(a).
Jndependem Btoad-based Ami-coiTIIption Commission Act 2011 (Vk) s 57( I.); the reporting
requirements in relation to alleged police corruption are more stringem in Victoria: s 57(2).

Rel'iew of the Crime and MisconducT All 200/ (Qid}

120

number of trivial complaints that it has to process, even if summarily. We do not think that
any changes need to be made to the Act to require the CMC to focus on se1ious corruption;
the changes that we recommend in relation to the definition of official corruption and the
duty to notify the CMC address the underlying problem, which is the excessive number of
trivial complaints and allegations which it has to process.

Trivial, frivolous and vexatious complaints
The Crime and Mi.~conduct Act contains provisions about the conduct of
complainants. Section 216 prohibits the making of complaints which are frivolous or
vexatious:
Frivolous or vexatious complainr
(1)

The commission may give notice 10 a person that a complaint about, or
information or matter (also a complaint) involving, misconduct made by the
person to the commission will not be investigated or further investigated by the
commission because it appears(a)

to concern frivolous matter; or

(b)

to have been given or made vexatiously.

(2)

The notice must advise tfre person that if the person again makes the same or
substantially the same complaint to the commission the person commits an
c~ffence punishable by aftne of85 penalty units or 1 year's imprisonment or both.

(3)

A person who, after receiving the notice mentioned in subsection (2 ), again makes

the same or substantially the same complaint to the commission commits an
offence.
Maximum penalty-85 penalty units or 1 year's imprisonment.
(4)

It is a defeiU:e to prove that the complaim did not concem.frivo/.ous malfer and
was not given or made vexatiously.

(5}

Without limiting the ways a person may make a complaint to the commission, a
person makes a complaint to the commission if the person makes the complaint to
an entity that is under an obligation to refer the complaint to the commission.

(6)

In this section-

make, a complaiTll to the commission, incfudes cause a complaint to be referred
to the commission.
The prohibition on frivolous or vexatious complaints in section 216 of the Crime und
Misconduct Act applies only to the making of a subsequent complaint after notice is given to
the complainant that the prior complaint was frivolous or vexatious. The prohibition is also
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set at a relatively high threshold, of showing a complaint to have been improperly made, akin
to the test which applies under the Vexatious Proceedings Acr 2005 (Qld), in which context,
"vexatious" is defined as meaning, relevantly, something instituted to harass or annoy, to

cause delay or detriment, or for another wrongful purpose and something done without
reasonable ground.
The term "vexatious" has an established meaning at common law in the context of
legal proceedings. In Re Cameron ti996] 2 Qd R 218, FJt;!gerald P explained the meaning of
the tenn as follows (at 220):
Although r.here are sometimes starutOI)' z'ndications, rhe broad test potel!tially concerns
such faclors as rhe legitimacy or otherwise of the motives of the person against whom
Jhe order is sought, the existence or lack of reasonable grounds for the claims sought tv
be made, repeJiJion of similar allegations or argumenrs to those which have already
been rejected, compliance with m· disregard of the court's practices, procedures and
ratings, persistent at.Jempts Jo use the court's processes 10 circumvent its decisions or
other abuse of process, the wastage ofpublic resources and funds, and the harassment
ofthose who are the subject of the litigation which lacks reasonable basis: see,jor
example, Attomey-General v Wentw01·rh (1988) 14 NSWLR 481; Jones v Skyring
(1992) 66 AUR 810; Jones v Cusat* (1996) 66 AUR 815, and Attorney-General
(NSW) v West (NSW Common Law Division No. 16208 of 1992, 19 November 1992,
unreported).

These observations have been refen·ed to with approval and applied in subsequent
cases, and, ullimately, elements of them adopted in the statutory definition of vexatious
proceeding in the Vexatious Proceedings Act 2005 (Qld).
The submission made by the Police. Union of Employees alluded to the problem of
frivolous and vexatious complaints, as well as the malicious publication of them:
Under the presem system people can and do make malicious complaims to the
Commission about others in order to j01ward their own agenda. Each election cycle
sees complaints being referred to the CMC, often accompanied by much inrwendo and
media coverage, only to be later investigated and the subject petson cleared of all
wrong doing. In such instances, it is clear the CMC is being used as a political
instrument to attack one's opponents during an election campaign. Clearly this is an
abuse of the pUTposes ofthe Commission, and there must be consequences for those
who engage in it. The potentia.! damage to a person's reputation as a consequence of
publicity over a CMC investigation is large, and in some situarions such as election
campaigns, cannot be cured by the subject person later being 'cleated'.

The CMC told us that it had never caused to be initiated a prosecution under section
216 of the Crime and Misconduct Act for the making of a frivolous or vexatious complaint or

under ss 217 or 218 for the making or giving of false or misleading statements or documents.
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The reason it gave was that the cost of doing so would be out of all proportion to any penalty
which might be imposed. That is, in effect, to treat ss 216 and 217 as if they did not exist.
We do not doubt thai yearly hundreds, perhaps thousands, of prosecutions are brought in
Australia, and rightly so, where the cost of the prosecution exceeds the penalty.
We apprehend that it tends to be a practice of regulatory bodies not to take action
which might discourage complaints, not because a body wishes to receive and to deal with
the very large volume of material which such a stance inevitably produces, but among othe1·
things because of the tendency we noted earlier for mission creep: the desire to extend or at
least not to see diminished its staff, its powers m1d functions, whether o1· not those functions
would continue to exist elsewhere in the Executive.
Justifying the failure to initiate or proceed against any complainant under section 216
on the grounds of costs ignores the deteJTenl effect of a successful prosecution. The cost of
bringing one prosecution would, assuming it were successful, be cause for a person
considering making a complaint to satisfy himself or herself that there existed reasonable
grounds to make the complaint. The assessment which ought to be made when considering

the costs involved in bringing such a prosecution is also of the costs to the public of, as
President Fitzgerald observed in Re Cameron, the wastage of public resources and funds, and
also the harassment and distress of those who are the subject of the complaints. The
observations of Gleeson CJ in Greiner v JCAC, which we quoted above show how findings
made by bodies such as the CMC might affect the reputation of those who are the subject of
them351 .
We understand that a balance does need to be struck between the non-illtimidation of
complainants and the need for robustness of criticism of public affairs on the one hand, and

the interests of the subject of a complaint and the cost to the public of dealing with baseless

complaints on the other. That balance is not we think put at risk by requiring that
complainants carefully consider whether a complaint is warranted or reasonable, and that a
reasonable basis may exist for making it.
The Act does seek to deal with complainants who provide statements or documents
which are false and misleading in sections 217 and 218 which provide:

(1992) 2& NSWLR 125 at147D-E.
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217 False or misleading statement"
(1) A person must not state anything to the commission rhe person knows is false or
misleading in a material pw·ticular.

Maximum penalty-/15 penalty units or 1 year's impris1Jnmen7.
(2)

It is enough for a complaint for an offence against subsection (I) to state the
statement made was 'false or misleading' to the person's knowledge, wit how
specij},ing which.

(3)

A court may order that a person who contmvenes subsection ( 1) must pay an
amount of compensation to the commission, whether or not the court also
imposes a penalty for the colltravention.

(4)

The amount of the compensation must be a reasonable amount for Jhe cost of any
investigation made or other action taken by the commission because of the false
statement.

(5)

Without limiting the ways a person may state a thing to the commission, a person
states a thing to the commission if the person states the thing to an enlily that is
under an obligation 10 advise the commission of the thing, whether or not the
person intended that the commission be advised of the statemell/,

218 False or misleading documents
( 1)

A pe1won must not give the commissioll a documenl conwining infomzationlhe
person knows is false or misleading in a maTerial particular.
Maximum penalty-85 penalty units or 1 year's intpl'l'sonment.

(2)

Subsection (I) does not apply to a person
document-

if the person, when

giving the

(a)

tells the commission, to the best of the person's ability, how it is false or
misleading; and

(b)

if the person has, or can reasonably obtain, the correct lltforma.tion, gives
the correct information.

( 3)

It is enough for a complaint for an offence against subsection ( l) to state the
documenf was false or misleading' to the person's knowledge, wi1hout specifying
which.

(4)

A court may orde1· thai a person who contmvenes subsection ( 1) must pay an
amount of compensation to the commission, whether or notlhe cow1 also
imposes a penalty .for the contravention.

(5)

The amount of tire compensation must !Je a reasonable amountfor the cost ofan;l
investigation made or other action taken by !he commission because of the false
document.
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(6)

Without limiting the ways a person may give a document to 1he commission, a
person gives a document to the commission if the person gives the document ro an
enrity that is under an obligation to give rhe documem 10 the commission,
whether or not the person in/ended thatrhe documen.t be given to the commission.

(7)

In 1his section-

give, a document to the commission, includes cause the document to be given to
the commission..
As with the prohibition of flivolous and vexatious complaints, these provisions
provide only a limited form of protection because of the requirement that the person have
knowledge that the statement or document was false.
There is no provision in the Crime and Misconduct Act which requires complainants
to have an honest or reasonable belief in the truth of the allegations they make. Different
States have dealt with this in different ways as our comparison in Chapter 4 shows. On
balance, in our opinion, the approach in this State is inferior.
The other States more adequately address the problem of inappropriate complaints. In
Queensland, what is prohibited is the making of frivolous or vexatious complaints, or
complaints that contain false or misleading information. In Westem Australia, it is also an
offence to make complaints maliciously or recklessly

352

;

make a complaillt that is false, misleading or groundless-'

in South Australia it is an offence to
53

•

Statute aside, the protevtion available to a person who is the subject of a complaint
made without proper basis is limited. There is, as we have said, now no certain cause of
'·

/

action in defamaLion. Maiicious prosecution is not an easy or simple case to make 354 • That
tort requires that the plaintiff demonstrate that the defendant maliciously, and without
reasonable and probable cause, initiated judicial proceedings against another whjch
terminated in that other person's favour and which damaged that person's reputation, person,
freedom or property 355 • IL is not sufficient that the defendant may have stated the facts as he
or she believed them to be, even if baseless and fundamentally wrong

356

•

Corruption and Crime Commission Act2003 (WA) s 25(3).
Independent CommissionerAgainsr CorruptfonAct2012 (SA) s 22.

Johnstone 1• Sutwn (1786) I Term Rep 510 [99 ER 1225].
Balkin, R & Davis, J, Law of Tons, 4th ed, LexisNexis Butterworths, 2009 at 689;A v New Sourh Wales
(2007) 233 ALR 584.

Commonwealth Life Assurance Ltd v Brain (I 935) 53 CLR 34:1 at 379 per Dixon J.
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There must be shown to have existed an absence of reasonable and probable cause357
such as is capable of making out the element of malice358 . The costs of bringing such an
action are likely to be great, and the reality is that few people would have the capacity to do
so. It would be far better in almost all cases for the public authority, the CMC, as recipient of
a colourable complaint, to cause the initiation of proceedings against the complainant in an
appropriate case. No sufficient reason is given by it as to why it has not done so. As appears
from the submissions of the Nurses' Union, the CMC can and does act aggressively in other
cases, indeed ones which would not have arisen but for blunders in public administration in
which they played no part.
·:.

;;:

By comparison also with section 10.21 of the Police Service Administration Actl990
(Qld), lhe Crime and Misconduct Ac1 is deficient in one respect. Sub-section (3) of that
ptovision empowers a Court to order a false complainant to pay to the Crown a reasonable
sum for the expenses of or incidental to any investigation of the false complaint. There is no
reason why the Crime and Misconduct Acl should not make similar provision generally in
relatjon to baseless complaints, and not only in sections 217 and 218. We recommend
accordingly, and further, that !:he person the subject of the baseless complaint have a like
right to compensation.
Recommendations for Improvement
It is clear to us that there is a need for change, both in legislation, and the policy of the
CMC in this area. The PoHce Union of Employees in its submission criticised section 216 of
the Crime and Misconduct Act and suggested that it be replaced with an outright offence for
knowingly or recklessly making false, malicious or vexatious complaints to the CMC.
As we said in the previous chapter, well established common law principles require
that the complainant have an honest belief in the truth of what is alleged, and restrict a
complainant's ability to publicise the making of the complaint and its nature. Both principles
serve to protect those who are the subject of a complaint until such time as a decision is made
(if it is made) to take fwther action, and they would also improve the CMC's capacity for
handling complaints.

HickS\' Faulkner (1981) 8 QBD J67 at J71 per Hawkins J, affirmed (1882)46 LT 130 (Court of
Appeal).
Rapley v Rapley ( 1930) 30 SR (NSW) 94 at 98 per Su-ee.t CJ (Full Court): establishing the absence of
reasonable or probable cause of itself will not necessarily support a finding of malice,
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It is clear to us that there has been an unjustified and unsatisfactorily explained
reluctance to engage sections 216-218 of the Crime and Misconduct Act with a view to
discouraging vexatious or reckless complaints, or those made without reasonable basis, or
indeed even trivial or unsubstantiated ones whose initial assessment require the deployment
of so many staff, other resources and money. Those provisions could, but have not been
applied to seek to achieve their purposes. We would recommend some improvements to
them so as to increase their capacity to discourage those who would seek to make complaints
for ulterior and improper motives or without due care.
Section 216 of the Crime and Misconduct Act should be amended in the ways which
we set out in our Recommendations.
There ought to be vigorous prosecution for blatant infringement of these amended
sections. The fact that such prosecutions may cost money, the cost being we think
exaggerated by the CMC, ought to be viewed against file deterrent effect which some few
convictions would achieve, the commensurate saving in the resources that would otherwise
have been dedicated to processing them, and the avoidance of vexation or distress and
damage which they cause, unjustifiably, to those who are the subject of them. Many of the
submissions we received expressed the view that there had been insufficient willingness on
the part of the CMC to take action to discourage such complaints. The very small number of
complaints actually made out provides strong evidence that some at least must have been
made irresponsibly or unreasonably or maliciously or vexatiously.
Our recommendations look therefore to several remedies: the acceptance of
managerial responsibility and a real sanction for failing to discharge it; a requirement that in
order to recognise the solemnity and seriousness of a complaint, a complainant make a
statutory declaration quoting the statutory requirements for intervention by the CMC; an
acknowledgement that the complainant has read and understood those requirements and that
he or she has a basis for making the complaint; a power to award compensation; amendments
to the Crime and Misconduct Act to so provide; and that the CMC enforce the law against
complainants who infringe it by making baseless complaints.
If these measures do not have the desired effect, consideration might be given to the
processing of complaints in the first instance by a committee of, say, the Ombudsman, the

Revieu· oj1he Crime and MistOI!dllcJ Act 2001 (Qid)

127

Public Service Commission and the CMC. Measures are, in our opinion necessary to ensure
that the CMC attend to its much more impm1ant duties and functions.
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Chapter 8
Multiplication: the problem of clarity, coordination and delegation
Introduction
We mentioned in Chapter 1 to this Report that, at an early stage of out Review, it was
becoming apparent that there existed an extraordinary multiplicity of statutory office holders
and agencies with functions which include maintaining and promoting integrity in the public
sector, or of investigating conduct which is said to run counter to it, and of educating one
another about it.
These are responsibilities which traditionally lay wilh managers within the various
deparunents, as pa1t of their supervision of staff, their oversight of budgets and expenditure,
and their ultimate responsibility to see that staff answerable to them maintained standards of
honesty and diligence. Any ancillary role of external education was traditionally undertaken
by the Public Service Commission and an Inspectorate.
It has become clear to us that vesting responsibility .in these specialist agencies and
units for ensuring integlity in the public service has often been accompanied by either an
abdication by managers of these responsibilities or by a divestment of it from them.
The problem does not end there. There is such a multitude of bodies with an interest
in integdty that it is often unclear which of them is the proper one to handle it. This, as we
explain below, leads to a lack of clarity (including between the bodies themselves) about
responsibility for dealing with the complaint, and to uncertainty, delay, double and even
multiple handling, and a lack of coordination between the various agencies.
It also leads to potential conflicts of interest, as we noted in Chapter 4, such as where
the CMC undeJtakes a "preventative" or educational review of a Department's "integrity"
regime, but is later called upon to deal with official misconduct within that Deparlment that
has been made possible by some defective process that the CMC has earlier assessed in
positive terms.
These problems are not cured by the many Memora11da of Understanding favoured by
the various agencies, including the CMC. An agreement in wtiting requiring co-operation
between different parts of the Executive ought to be, we think, unnecessary, and in any case
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is ultimately oflittle or no legal force. There is only one Executive Government. No
department of government is its own Alsatia. We think it absurd that these agencies should
find it necessary to negotiate the scope of their respective responsibilities and enter into
written agreements for that purpose, for the only mutual understanding they can legitimately
form is to obey the law. Every govemment department is bound to carry out its functions in
accordance with the law and to cooperate with every other department of government. Part
of that law is the Crime and MisconducT Act, which defines the powers and functions of the
CMC. It is a reflection of a poorly designed statutory framework that the agencies should
think it necessary to enter into agreements to clarify the scope of their respective
responsibilities and functions. The CMC is entitled to co-operation without any wrjrten or
other agreemenr as and when the exercise of its statutory powers and functions so demand.
But so too it should have no general mandate to intervene in the statutory functions of other
bodies unless and until good reason to do so arises.
In this Chapter, we set out the statutory provisions which govern some of these
bodies' educative and other overlapping functions. There are many of them. Again, we are
not confident that we have identified them all.
The provisions and associated policy documents use aspirational and often
bureaucratic language. Honesty, faimess and openness are not enough; it seems there is a
need to over-elaborate these by elevated aspirationallanguage, such as "continuously
improve integrity", "enhance and promote an ethical culture" and "capacity building". Much
of the language is incapable of easy or sensible app1ication 359 . Simple cm1cepts tend to be
expressed in unnecessarily long and important words or phrases. "Transparency" is prefe1Ted
to openness 360 . Fairness is "impartiality" and "integrity" stands for honesty. Teaching or
promoting honesty is "capacity building" 361 • Checking or testing is having in place an "enorcorrecting mechanism". Often many such words are used to describe an agency, section or
).19

361

Examples of this can be found in the May 2011 Report of the Independent Expe11 Panel, "Simple,
Effective Tromparenr, Fair: An independem review of the Quee11Sland police complaints, discipline and
misconduct ,rystem" p 79: "Local Management Resolution" is really management or <liscipline; and p l 16
''Ethical Heald1 Scorecard" is, more simply, "critical appraisal"; p 1I6: "Complaint Receipting" is
"Receiving complaint~"; p 50: "Statements of Expectations and oflntent" would seem to be "Expressed
Intentions".
Acting Justice P Young ha~ obsel'\'ed the term ''transparency", although part of Australian jargon, to Jack
meaning. It is a useful ally, he observes (citing Nigel Fountain, Cliches and Huw 10 Avoid Them Like the
Plague, 2012), "to someone with something to hide, wlule at the same time giving the impression of
being entirely sincere, honest and straightforward": "Current Issues" (2013) 87 AusJralian Law Journal
83 at 85.
See, for example. Crime and Misconduct Acr s 34(b); CMC Annual Report 2011-12 pp 23, 24.

Review oj1he Crime and Mi.rconduc1 Act 2001 !Qid)

office, and then acronyms are adopted to denote it

130

362

•

We questioned such language and

acronyms in our Review. Indeed, when we drew the attention of the CMC to the Orwellian
sound of its information management section, the CMC was defensive and critical, not
appearing to appreciate the reference

363

•

Indeed, the grave errors made by the CMC's

information management section in relation to the erroneous destruction and release of
Fitzgerald Inquiry documents we think illustrates the problem, because the term "information
management" obscures the CMC's legal responsibility to deal properly with protected
documents.
To talk about integrity, and to exhm1 others to be faithful to it, is easier no doubt than
to practise it. We see the language to which we have refened as a reflection of the
bureaucracies that employ it, and as an impediment to the performance of simple tasks in
simple ways.
It is, we think, necessary that there be greater clarity of specific functions, clearer
managerial responsibility and a divestment of several of the educative and research functions
of the CMC. To explain why we begin this Chapter with an account of the origins and
development of the British Civil Service, and then explain how the current system in
Queensland evolved into what it is today.

The Public Service
The modern Queensland Pttblic Service, as with the public service in each Australian
jurisdiction, evolved from and still largely adopts, the form of the British Civil Service. It is,
in effect, an essential element of the Westminster system. The British Service marks its
modem period from about 1854, when Stafford Northcote and Sir Charles Trevelyan made
their report on the Organisation of the Civil Service. Trevelyan was, in particular, an
experienced and respected civil servant. That report (although not immediately
implemented 364 ) is the point at which appointments to the Civil Service based upon
aristocratic patronage ended and were to be made following examination "[to] supply ... the

public service with a thoroughly efficient class of men" and to encourage "industJ)' andfoster
merit, by teaching all public sen,ants to look forward to promotion according to their deserts,
!62

"SETS" is one: May 201 I Rep01t of the Independent. Expert Panel, "Simple, Ejj'ective Transparem, Fair:
An independenT re1•iew of the Queemland police complaints, discipline and misconduct system"; there is
also "PPM"- Professional Practice Manager and "CSS"- Client Senrice System.
George Orwell, ''Politics and the English Language" (1946).
R Lowe. The Ojjiciaf Histol)' o!tf1e British Civil Service: Vol! (201 I) p 41.
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365
if they can qualify themselves for t/U>71l"
..
•

The

repon was a model of succinctness and clarity. It recommended open competition for public
service positions, a division of labour in order to achieve efficiency and economy, n system
of promotion on merit and a unified service. It may be tempting to some -it is not to us - to
dismiss these initiatives as having little contemporary relevance, owing to the time which has
elapsed and the wider and different activities ofGovemment today. The model which the
Northcote-Trevelyan Repo11 recommended came to represent the fonn of the Civil Servke
for a hundred or so years. And although early Victorian Governments occupied fields of
activity narrower than governments today, they did face similar issues by reason of
industrialisation and the then pervasive activities of the Colonial Office 366 •
The No11hcote-Trevelyan model stood virtually unaltered until the Report of the
Committee on the Civil Service chaired by Lord Fulton in 1968. That Report observed (not
uncritically however) that the Home Civil Service at that time was still fundamentally the
product of the Northcote-Trevelyan Report.
The Fulton Committee was not, as had been the Northcote-Trevelyan inquiry, a Royal
Commission

367

,

but it was no less momentous, notwithstanding its different approach. One of

its main themes was the need to modemise the Service, while retaining its uniformity of
organisation, so as to enable "emerging problems" to be "tackled systematically and
comprehensively and on the basis of common major hypotheses". Career public servants
were considered to be necessary because of their long experience and accumulated
knowledge. The Comrnittee recommended the employment of specialists (whereas
Nmthcote-Trevelyan had recommended a system of generalist administrators) owing to the
increasingly complexity of the activities which had fallen within the responsibility of the
Service to oversee.
Managed a) and organisational arrangements were also part of the Fulton Committee's
recommendations. Central to its approach was the creation of a separate Civil Service
Department as the central management of the Service (overall management until then having

J(IC
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Report p 22.
India, for example, wa~ then a Colony. New South Wales did not achieve responsible government until
1855.
R Lowe, The Official History of the Britisft Civil Sen•ice: Vol/ (20 II) p 120. The Fulton Committee
was a departmental committee.
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being handled from the Finance Department). This function of central management was
commended on the basis that it 368 :
... should be positively and creatively concerned wilh maintaining and improving
The standards ..... lt should therefore be a separate instiTuTion. with a single-minded
devol ion to its own professional purpose; and should be in a. position to fight, and to
be seen fighting, the T7·easury on behalfojrhe Sen,ice.

The function of the Civil Service Department was to include the promotion of efficient
methods of work, constant review of its tasks and possible ways in which it might perform
them, stimulating and assisting depat1ments in reviewing the kinds of skills and form of
organisation needed for their tasks as they develop, and to satisfy itself that departments were
efficiently and economically staffed, bur not so as to deprive individual departments of the
main responsibility of the management of staff.

The Civil Service Department was established in November 1968.
Neither the Northcote-Trevelyan Report nor the Report of the Fulton Committee
suggested any prevalent problem with comtption or a lack of integrity in the Civil Service
beyond the nepotism which Nm1hcote and Trevelyan had criticised and which characterised
early Victorian public affairs. Nor can the absence of any reference in either report to that
issue be dismissed on the grounds of the larger size of the cunenl day public service, for the
reasons we have mentioned. By 1968, the scope of Government business was much the same
as it is today, having experienced, in particular, the expansionist period duting the Second
World War.
Another theme of the Fulton Report is "accountable and efficient management",
defined to mean "holding individuals and units responsible for performance measured as
objectively as possible"369 • The Report noted public service organisation to be hierarchical 370
and for the delegation of authority to pose special problems371 • The Committee considered it
possible, nonetheless, lo organise the work of departments so as lo enable responsibility and
authority to be allocated more clearly than it was at that time. The proposal was for the more
precise definition and scrutiny of what we might now call cost centres (ie "convenient
groupings to which costs can be precisely allocated") and managers given separate
368
W>
l70
:<71

Fulton Committee Report. p 83, para 252.
Dealt with in Chapter 5 of rhe Fulron Committee Report.

Fulton Committee Report p 50, para 146.
Fulton Committee Report p 50, para 147.
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commands with clear-cut responsibilities and commensurate authority, who would be held
accountable for their perfommnce against budgets, standards of achievement and other
tests 312 . These are principles which are as valid and necessary here today as they were there
then.
Nor is the problem of overlapping of functions a new one. The Fulton Committee
recognised as an obstacle to accountable management the situation where several
departments, or several branches within a depmtment, have a substantial interest in the same
problems. "With

re~ponsibility

diffused", the Committee said, "I he need for wide

consultation may mean 1ha1 all can moveforvvard only at the pace of the s!owest"373 . The
solution which the Committee identified was to concentmte responsibility for organising
material about an issue and proposing a solution to the problem in one person or one group.
The temptation to "pass the buck" was identified as a real one.

Diffusion of management, of task allocation, and responsibility can arise out of what
has been called a form of matrix management. This is, in general, a failed form of

management, embraced in the 1970s and 1980s by private enterprise but now largely
discarded. It was this form of [mis]management that contribULed lo the quarantine failures by
the Federal Quarantine and Inspection Service which led to the widespread outbreak of
. m
. fl· ue11za m
. 2007 ·374 .
equme
It is instructive that the problems whkh we have identified are ones which have been

observed by others before us, ones which arise in large bureaucracies, but ones which must,
in our system of constitutional bureaucracy, be constantly reviewed and kept in check. Those
earlier reports are also a reminder that the best way
to

lO

ensure integrity in the public service is

recruit and retain people of high calibre, and that there be a sound and not unduly

complicated system of responsible management.

The notion of an agency dedicated to the central management of the public service was
adopted in Australia. In each State and at the Commonwealth level, there existed a Public
Service Commission or Public Service Board with wide functions of recruitment, training,
Fulton Committee Report p 52, para 154.
Fulton Committee Report p 53, para 158.
Equine influenza: the Au,r;usl 2007 outbreak in Ausn·a/ia, Report of the Equine Influenza Inquiry, April
2008, J D F Callinan AC, pp 322-323.

134

Rel'iew off he Crime and Miscollduct Act 2001 (Qld)

overseeing, in spec lion and refonnation of departments when refo1mation was needed. Those
bodies had deserved reputations for incorruptibility, Standards of entry to them were high.
They were rightly regarded as the creme de la creme of the Public Service. Indeed one of the
reviewers attended the Inspectorate school on entry to the Commonwealth Public Service and
observed the high slandards of instruction there, instruction which included lessons 011 clarity
of expression and avoidance of jargon.
In Queensland, a Public Service Commission has existed since at least 1922, together
with a Public Service Commissioner who has responsibility for, among other things, the
submission of reports and recommendations on any relevant matter for the consideration of
the Governor in Council. There have, however, been some recent changes to its character
and operation which it is necessai'y to consider.

''Integrity and Accountability" in Queensland
In its response to the "integrity and Accountability in Queensland:' consultation, the
Government established an Ethical Standards Branch within the Public Service Commission
and introduced annual training in ethical decision-making 375 . The Government also
determined to strengthen the role of the Public Service Commission

376

•

In consequence,

amendments to the Public Service Act were made in 2010 to give the Public Service
Commission an enhanced role in promoting an ethical culture in the public service. In
particular, the main functions of the Public Service Commission were extended to include377 :
(c)

(d)

(i)

enhance and promote an ethical culture and ethical decision·making across the
public service;
enhance the public service's leadership and management capabilities in relation
to disciplinwy matters;
report., at least annually, to the Minister on the application of the
management and employment principles within the public service ...

We think tllis, with respect, to be an unnecessarily elaborate way of requiring the
improvement of the performance of the public service. Changes were also made to the Public
Sector E1hics Act, to include a new statement of ethics principles, consisting of:

J/5
J76

.l71

a.

integrity and rmpaniality;

b.

promoting the. public good;

Queensland Government, Response to Imegrity and Accoumabilit)' in Queensland (Nov 2009) p 10.
Queensland Government, Response Ia Integrity and Accountability in Queensland (Nov 2009) p 14 .
Public Service Act 2008 s 46.
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c.

commitment to the system of government; and

d.

accountability and transparency.
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Again, this seems to be a circumlocutious way of saying, that the work of the Public Service
should be done properly.
Each of the ethics principles was supplemented by specific "ethics values"378 • The
Chief Executive of the Public Service Commission was made responsible for the creation of a
general code of conduct, to be approved by the Premier and regularly reviewed 379 • Public
service agencies were in tum authorised to prepare their own standards of practice to
·.~·.

supplement the general code of conduct, these also to be approved by the Chief Executive of
the Public Service Commission and reviewed regularll 80.
A new Code of Conduct accordingly came into force from 1 January 201 J. It contains a
set of standards of conduct which expand in language. but not we think in substance, upon the
ethical principles and values contained in the Act. We can only wonder at the time and
money expended in producing this material.
Public offidals of public service agencies are required to comply with the code of

conduct and any applicable standard of practice38 l. The chief executive officers of public
service agencies are required to ensure that each public official has reasonable access to a
copy of the ethics principles and values, applicable standards of conduct and any applicable

standard of practice 3H\ and to ensure that public officials are given access to appropriate
education and training about public sector ethics383 .
The specific responsibility of the chief executive officer of a pubHc service agency to
ensure compliance with ethical standards is expressed in the following terms 384:

Public Seclol' Ethics Act ss 4- 9.
Public Sector Ethics Act ss !2A, 12B, 12C.
PubJicSworEthicsActss 12D, J2E, l2F, J2G.
Public Sector Ethics Act s 12H.
Public Sector Ethics Act ss 121, l2J.
Public S~tctor Etlzics Acts J2K.
Public Sector Ethics Acts 12L.
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Procedures and practices ofpublic service agencies
The chief executive officer of a public se1vice agency must ensure that the
admh1istrative procedures and management practices of the agency have proper
regard to(a)
this Acl and, in particular, the ethics principles and values; and
(b)
the approved code of conduct for public service agencies; and
(c)
any standard ofpractice applying lo the agency.
Again the language is aspirational and over-elaborate. In practice, however. we
doubt, for the reasons we have given, that Chief Executive Officers actuaJly manage and take
responsibility as they should. We think that managerial responsibility of all managers,
including the Chief Executive Officer, should be sheeted home to eve1y manager, rather than
Jeft ettectively wholly or substantially to ethical standards units. We were not convinced by
the CMC Chairperson's oral response to this issue when we raised it with him on 2
November 2012, that it is better that ESUs do it than the senior officers. That is to
misunderstand the hierarchical nature of the public service, its place in the Westminster
system, and the proper responsibilities of people at each level whose duty it is to manage
efficiently.
The corresponding statutory duty of the responsible Minister for the maintenance of
st;ndatds within the public service is defined in the following terms385 :

36 Minister's role for the public service and public service offices
(I) The Minister has the following functions~

(a)

to promote the overall effectiveness and efficiency of the public service;

(b)

ro assess the appropriat.eness, effectiveness and efficienf..) of public service
management, and in particular, departments or parts of departmenls;

(c)

to advise departmental Ministers about steps that should be taken to
improve the public setvice's effectiveness and efficiency;

(d)

to authorise reviews of activities orfimctions of public sendee offices;

(e)

to refer to the commission for review matters relating to the effectiveness or
efficiency of public service offices;

(f)

to monitor the pe1jormance of the commission'sfunctions.

(2) Subsection ( 1) does not limit or otherwise affect the Minister's otherfunctions or
require the Minister to ca1'1J' out any particular action.

Public Se.n•ice Act 2008 s 36.
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Once more we suggest that the language is unnecessarily prolix. The section is litcle
more than an exhortation to Ministers to do the business of govemmen t properly.

Integrity agencies and their over overlapping responsibilities
We now set out below only some of the statutory provisions concerning the overlapping
"integrity" tesponsibilities of the Integrity Commissioner, the Ombudsman, the Public
Service Commission and the Electoral Commissioner, all of which are in addition to those of
the CMC and the public seclor generally.

Integrity Act 2009

4 Purpose
The purpose of this Act is to encourage confidence in public institutions by(a) helping Ministers, members of the Legislative Assembly, and others to deal
appropriately with ethics or integrity issues; and
(b) regulating contact between lobbyists and Stare or local government
representatives so that lobbying is conducted in accordance with public
expectations oftransparency and integrity.
7 Functions
(1) The illlegrity commissione1· has the following functions(d) to raise public awareness of ethics or inTegrity issues by contrNmting to

public discussion of these issues relevant to the illlegrity commissioner's
functions.
Ombudsman Act 2001
5 Objects of Act
'D1e objects of this Act are-

(a)
(b) to improve the quality of decision-making and adminislrative pracTice in
agencies.

6 How objects are to be achieved
The objects of this Act are 10 be achieved by(b) authorising the ombudsman(ii) to make recommendations to agencies, generally or in particular cases, about

ways of improving rhe quality of decision-making and administrative
practice.v.
We recommend that this sub-section be amended to a similar effect as we proposed for
section 4(1 )(b) of the Crime and Misconduct Act.
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12 Functions of ombudsman
The functions of the ombudsman are-

(b) to consider the administrative practices and procedures of an agency whose
aclions are being investigated and 10 make recommendations lo the agency(i) about appropriate ways of addressing the effects of inappropriate
administrative actions; or
(ii) for the improvement of the practices and procedures; and
(c) to consider the administrative practices and procedures o_f' agencies generally
and to make recommendations or provide infimnation or other help to the
agencie.1· for the impmvement of the practices and procedures; and
··~.

We recommend the deletion of section J 2(c) as being a function which the Public
Service Commission is better placed to discharge.

Public Service Act 2008
3 Main purposes of Act aud tlteir achievement
(1)

(2)

The main purposes of this Act are to-

(b)

promote the effectiveness and efficiency of government entities; and

(e)

promote equality of employment opportunity in the public service and in
other panicular agencies in the public sector.

To help achieve the main pwposes, this Act(b)

(cj

establishes a Public Service Commission to(i) enhance the public sendee's human resource management and
capability; and
(ii) review and improve the overall effectiveness and efficiency of
government en.rities; and
establishes a chief executive service and a senior executive se1vice to
provide the public sen:ice with high pe1jomzing leaders who will actively
promote the pWJJoses and the principles.

We think that these powers should be expanded so that the educative role of ensuring
diligence, honesty, fairness and openness in public administration should lie with the Public
Service Commission.

Electoral Act 1992
7 Functions and powers of commission
(I) 17ze.funcJions of the commission are to(d)promote public awareness of electoral maTters by conducting education and
information programs and in other ways;
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implement strategies to maintain the integrity of electoral rolls

The Commission may do all things necessm)' or convenient 10 be done for or in
connection with the pe1fomwnce of its functions.

Public Service Act 2008
46 Main Functions
( 1) The Commission's main.functions are to do the following(c) enhance and promote an eThical culture and ethical decision-making across

the public service;
(j) devei(Jp and implement public sen1ice-wide workforce management
strategies;
(l)

promote a cu/Jure of cominuous improvement and organisational
pe1jormance management across all public senrice offices;

Public Sector Ethics Act 1994
4 Declaratioll of ethics principles
(I) The ethics principles mentioned in subsection (2) are declared to be fundamental
to good public administration.
{2) The ethics principles are~
• integrity and impartiality
• promoting the public good
• commiunent to the system of government
• accountability and transparency.
5 Nature, purpose and application of values
(I) In l'ecognition o.fthe ethics principles, ethics values ate to apply to public service
agencies, public sector entities and pr.tblic officials.
(2) The values mentioned in division 2 are the ethics values for public sen1ice
agencies, public sec:Jor entities and public officials.
(3) The ethics values are intended to provide rhe basis for codes of conduct for public
savice agencies, public sector entities and public officials and are not of
themselves legally enforceable.
6/ntegrity and impartiality
In recognition that public ofjke involves a public trust, public sen1ice agencies, public
sector entities and public o.fficials seek to promote public confidence in 1he iniegrity of
the public sector and(a) are committed to the highest ethical standards; and
(b) accept and value rheir duty to provide advice which is
(c)
objective, independent, apolitical and impartial; and
(d) show respect/Owards all persons, including employees,
(e)
clients and the general public; and
(j)
acknowledge the primacy of the public interest and
(g)
undertake that any conflict ofinreresr issue will be
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resolved or appropriately mmwged in favour of the
public interest; and
are committed to honest,fair and respectful engagement with the community.

7 Promoting the public good
In recognition that the public sector is the mechanism through which the elected
representatives deliver programs and services for the benefit of the people of
Queensla11d, public Seli!ice agencies, public sector entities and public officials~
(a) accept and value their duty to be responsive to both the requirements of
govemment and to the public interest; and
(b) accept and value their duty ro engage the community in developing and effecting
official pubNc sector priorities, policies and decisions; and
(c)
accept and value their dwy to manage public resources effectively, efficiell/ly and
economically; and
(d) value and seek to achieve excellence in sen,ice de!ive1)'; and
(e)
value and seek to achieve enhanced integration of services 10 better service
clients.
8 Commitment to the system of government
(I)
In recognition that the public sector has a duty to uphold the system of
government and the laws of the Stare, Commonwealth and local govemment,
public service agencies, public sector entities and public officials(a) accept and value their duty to uphold the ~)'Stem of govemment and the
laws of the State, the Commonwealth and local government; and
(b)
are committed to effecting official public sector priorities, policies and
decisions professionally and impartially; and
(c) accept and value !heir duty to operate within the framework of Ministerial
responsibility to government, the Parliamel1f and the community.
(2)

Subsection (I) does not limit the responsibility of a public senice agency, public
sector entity or public official to act independemly of government if the
independe11ce of the agency, entity or official is required by legislation or
govemmenl policy, or is a customwy feature of the work of the agency, entity or
official.

9 Accountability and tramparency
In recognition that public trust in public office requires high standards ofpublic
administration, public sen1ice agencies, public sector entities and public officials(a) are committed to exercising proper diligence, care and attention; and
(b) are commitled 10 using public resources in an effective and accountable way; and
(c)
are committed 10 managing information as openly as practicable within the legal
framework; and
(d) value and seek to achieve high standards ofpubfic administration; and
(e) vah~e and seek to innovate and continuously improve pe1jormance; and
value and seek to operate within a framework of mutual obligation and shared
responsibility between public service agencies, public seclor entities and public
officials.

en
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10 Nature and pwpose of codes
(1) In recognition of the ethics pri12cipfes and values for public service agencies,
public sector entities and pubffc officials, codes of conduct m·e 10 apply to Those
agencies, entities and officials in pe1jonning their (~f{;cial functions.
(3)

The purpose of a code is to provide standards of conduct for public sen>ice
agencies, public sector entities and public officials consistent with rhe ethics
principles and values.

This mass of verbiage, well intentioned as it is, adds we think little to the fundamental
principle that public servants should at all times act fairly, openly, honestly, diligently,
lawfully and apolitically.
The Ombudsman, in his submission to our Review, confirmed that his office provides
"vety .rign{fican1" levels of training and advice to agencies and councils about functions
"closely related" to those of the CMC's advice and training function (s 24(h)), including

about "ethical conduct, good decision-making and complaints management'. "On some
occasions", the Ombudsman informed us "the two training functions overlap 10 some extent".

The submission goes on to say:
[The CMC's} broadly staJed.function [of raising standards of integrity and conduct
ins 33(a)] may provide a basis for confusion between our roles if it is not confined, in
pmctfcal terms, to the CMC's misconduct function. While I hesitate to define a
suitable altemalive, I draw your attention to the breadth of the definitions within the
[Crime and Misconduct] Act and the potential for some clarificatioll.

We think that this is something of an understatement. We do agree therefore that
there is a need to clarify both the statutory definitions and the roles of the 1·espective
organisations, especially with respect to their educative or training functions.
In addition co their educative functions, a multiplicity of these bodies are vested with
a function of handling complaints about, or inquiring into, alleged misconduct of public
officials. The CMC has statutory responsibility for handling complaints about "official
misconduct". The Ombudsman has statutory responsibility for investigating "administrative
action" and deciding whether that action was, among other things, "unreasonable, unjust
oppressive or improperly discriminatory" 386 • The Queensland Police Service and the Director
of Public Prosecutions have responsibility for criminal prosecutions, including criminal
conduct by public officials. A breach of the Code of Conduct for the Queensland Public
Ombudsman Act 200 I s 49(2).
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Service attracts disciplinary action under the Public Sector Ethics Act. Employees within the
State public service, fall within the responsibility of the Public Service Commission. Within
most Departments, as we have said, there are Ethical Standards Units whose role it also lO
handle complaints and ensure the ethical behaviour of staff. The Auditor-General too has
responsibility for conducting audits of public sector entities. Most departments of
government also have lawyers on staff. Lawyers are officers of the Court, bound by strict
ethical codes, and should therefore also be a source of advice about ethical questions.
· There also exists a range of subsidiary quasi-legislative materials and offices directed to
securing integrity in the Queensland public sector. There exists a Lobbyists Code of
Conduct, which supplements the provisions of the Integrity Act 2009. The Financial
Accountability Standard and the State Procurement Policy (both made under the Fincmcial

Accounrabiliry Act 2009) govern aspects of the financial and purchasing activities of public
officials. The Procurement Policy requires agencies to engage independent probity auditors
or advisors for high risk procurement for acquisitions involving greater than a certain
value

387

•

Even this incomplete overview of the bodies, statutory office holders and others who
have some role for ensuring honesty and openness in govemmem, shows that there is major
overlap between their functions and areas of responsibility and an unnecessary and obviously
expensive multiplication of people, agencies, codes, policies and legislation concerned with
honesty and other related but ultimately clear and plain obligations. This legislative and
policy over-elaboration, we have reason to suspect, contribntes to excessive verbiage in the
conduct of education programs within the public service. We attach as an Appendix 5 lo this
Rep011, a sample of the writLen materials and presentations, power point presentations and
otherwise on these simple principles: "death by power point" as we were told.
The existence of overlapping functions aud the multiplicity of institutions have been
explained on the basis that it is part of the "integrity regime" and that an analogy can be made
to a "bird' s nest", protecting the "egg" of public integrity, the twigs being the various
integrity arrangements (whether they be agencies, laws, practices or ethical codes) and

in Section 9.3.
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relations between them 388 • To view the anangements in this manner is to risk assuming that
"more is better", rather than critical1y to assess their merits and especially their efficiency,
utility and necessity. Such an approach overlooks, for example, the problems which are
inherent in a multiplicity of instimtions, and in particular the need for clarity as to which
agency is responsible for particular matters, the delay which inevitably accompanies the need

to involve all or several of them in decision making, as well as the public costs involved. Jn
his submission, Mr McMahon also claims that such systems can also result in no agency
taking responsibility for a matLer.
Memoranda of understanding

We learned in the course of our Review that many of the agencies are conscious of the
overlap of their functions and the need for greater delineation of their roles and
responsibilities with respect to particular complaints or categories of complaint. The
Ombudsman, for example, acknowledged by a further unden;tatemenl in his submission that
the ''boundal)' between the work ojrhe CMC and my Office is sometimes blurred".
We have refen·ed to the use of Memoranda of Understanding to alleviate difficulties to

which statutory overlap and lack of coordination may give rise. We were told by the CMC
that it is party to some thirteen Memoranda of Understanding. They should not be necessary.
We can only speculate about the time, effort and expense in "negotiating" them. We repeat
that the Executive should not be a conglomeration of separate entities with competing or
overlapping duties.
The Auditor-General revealed to us some of the content of and rationale for a
Memomndum of Understanding between his office and the CMC. The Memorandum was
signed in 2006 and recognises the [novel and revelationary] principle, we were told, "that to
fu(filthe starutOJy obligations of the CMC and QAO, mutual co-operation is beneficial".

That is to state we think the blindingly obvious. The provisions of the Memorandum provide
for mutual cooperation and information sharing. ll goes on to say this about "Co-operative
Operations":

lSS

There is a volume of literature, but much of it is usefully referred to inC Sampford, R Smith and A J
Brown, "From Greek Temple to Bird's Nest: Towards a Theory of Coherence and Mutual Accountability
for National Integrity Systems", (2005) 64 Australian Joumal of Public Administration 96.
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Where a co-operative opermion is proposed, I he pal"ly to whom the request is made will
derenni11e whether the subject matter of the proposal properly lies within the
Jurisdictional bounds of that party who may accept or reject that proposal.
The Auditor-General's submission identified the existence also of a tripartite
Memorandum of Understanding that his office had with the CMC and the (then) Department
of Local Government, Sport and Recreation. The Ombudsman too is party to what he
described as a ;'formalised Memorandum of Understanding ... to guide officers in day to day

interactions".
It is an indication to us of a lack of clarity in !he statutory framework that the valious

units of public administration think it is necessary or desirable for them to carve out for
lhemsel ves agreements about where their agreed functions lie. All of this suggests that the
"integl'ity industry" within the public service is bloated, inefficient and lh1iving.
No statutory framework can eJimjnate the possibility that cases will arise in which
public bodies have Lo resolve between themselves the respective roles they will play and the
· assistance they will give to each other. But that they should need formal wtitten protocols for
these, and that there should be so many, is a sign of a haphazard multiplication of agencies,
functions and powers with little if any concem

Lo

ensure that the entire system is coherent.

efficient and effective. The lack of efficiency is seen in the multiplicity and overlap. The
lack of effectiveness is demonstrated by the fact that despite so many integrity agencies and
officers, corruption and fraud is still able to be perpetrated, and sometimes audaciously so.

Ethical Standards Units
By reason of the matters to which we have referred, we decided to explore further the
roles ofESUs and the like. It seemed to us that we might gain some reasonable insight into
them by asking two or three departments some questions about their ethical standards units.
One such department was the Department of Justice and Attorney~General (DJAG).
We would summarise the response of DJAG in this way: the ESU within the Department
"delivers" ethics training and the handling of complaints. DJAG, as with all departments, is
bound by the Public Service Act 2008 and the Public Sector Ethics Ac1 1994. Ethical
principles are slated in the Code of Conduct for the Queensland Public Service (the Code).
They are integrity and impartiality, promotion of the public good, commitment to the system
of government and accountability and transparency - again rather elaborate language for the
obvious duties of public servants, of honesty, fairness and openness. The ESU, it is said, is
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responsible for the development and implementation of an "ethics awareness strategy". We
have noticed that ';plans" or "policies" are no longer sufficient. The prefen·ed term is either a
"strategy" or a "strategic plan". DJAG says, again needlessly elaborately, that "an element of

the strategy has been the development and rollout of 'workplace ethics"'. We think DJAG
means "a policy of ensuring good behaviour by staff'.
The ESU within the Heallh Department comprises 12 positions. In its response to our
queries, the Department claims that there are no identifiable duplications of function or
process between the ESU and the CMC because there is "consultation, planning and

collaboration between the ESU and the Commission officers prior to initiating a coordinated
re1.ponse". But on the contrary, each should simply do its duty. "Consultation, planning and
coordination" must itself involve numerous people talking about, and perhaps doing, the
same things: in short, duplication. Despite the asse1tion of no overlap, the Department said
its ESU had "delivered" 55 "integrity awareness sessions" to ll02 employees in 201 1- J2 and
ten sessions to 159 employees in 2012- I 3. Fmther "integrity based awareness training" is
said to be the responsibility of the 17 Hospital and Health Services.
We were surprised that it seems to be thought that public servants need to be taught, in
detail and repetitively, that they have to be honest, open and fair in their dealings. The ESU
of the Department of Justice and Attomey-General says that it has trained 4964 staff in faceto-face sessions and has conducted refresher courses online for 2012. It takes pride in "staff
feedback" which is an expression by the staff of their belief that their knowledge of their
obligations has improved as a result of these sessions.
People with sufficient education and other qualifications to achieve a position in the
public service should not need to be told, certainly not repetitively, about these matters. They
should simply be told to read the relevant legislation, or if necessary, summaries of it
produced within the Department But again all of this rea11y comes down to little more than
obvious obligations of honesty, fairness and openness, qualities expected by all employers,
whether in public service or private enterprise, of all employees.
Something is sought to be made of the role of the ESU in advising DJAG executives
on ethical dilemmas. Again we question why executives need to be advised on these matters.
Surely a person of sufficient standing to achieve executive rank should have the requisite
intelligence and experience to resolve ethical dilemmas. If he or she has not, then the person
in rank above the executive should do it. As we have emphasised elsewhere, it is the
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business and duty of managers to manage. The notion of some separate unit within a unit of
public administration taking over this responsibility is curious and we think over elaborate,
wasteful of resources and unnecessary.
We notice that the ESU of the Department of Justice and Attorney-General is said to

"provide a contact point for the coordination of assistance from DJAG to other agencies in
investigalions which cross over department boundaries". What precisely does this mean?

Why does there need to be coordination of assistance? Either DJAG has a role to play or it
does not. just how many agencies are involved in any investigation? Again, we stress that
only serious matters should need the attention of persons other than the managers of different
levels in departments. If the matters are serious and involve matters within the jurisdiction of
the CMC, then the CMC should investigate them. We have a vision of a plethora of officials,
if not bumping into one another, certainly all engaged in a task which calls for one agency
only.
The ESU of the Department of Justice and Attorney-General claims responsibility for
"an end to end service with respect to the receipt, assessment, investigation and repot1ing of
misconduct and official misconduct within the department and assistance to executives to
manage resultant disciplinary matters. Staff are required to repol'l allegations of such
conduct to the ESU immediately". Misconduct should, in the first instance, we think, be

reported to the person responsible for the particular section of the department in which the
misconduct has occurred. A public service department is an hierarchal organisation. Each
level should take responsibjJity for the level below it. If there is any problem, or concern
about making a complaint of maladministration or misconduct to a supervisor or manager
because, for example, of the possible ilwolvement of that supervisor or manager in
misconduct, then the appropriate avenue should be the level above that person, or to the
director, or perhaps in really sensitive cases of official misconduct or con-uption, or if
satisfactory results are not achieved which amounts to offlcial misconduct, to the CMC itself.
(We refer here again to the thresholds at which matters can be the subject of complaints or
referrals to the CMC discussed in Chapter 7). On any view, we think that an ESU is not
justifiable as a separate minor bureaucracy and involves unnecessary expenditure of
resources.
Indeed, in his submission to us, the Commissioner ofPoHce told us that he is reducing
the Police Ethical Standards Command [Unit] and transferring responsibility to each separate
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Command. Provided each Command is held accountable for all conduct undet its authority,
this is precisely what should occur in other branches of the Public Service.
We were concerned, too, by the statement that the Executive Director of the ESU of
the Department of Justice and Attorney-General discharges the Director-General's duty to
report to the CMC any matter in which a suspidon of official misconduct arises. This is, we
think, an undesirable transfer of responsibility which should lie with the Director-General and
with those with oversight functions below him or her. The same position should obtain
whether the complaints are of official misconduct or misconduct under section 187 of the

Public SerFice Act.
We are saHsfied that the system as a whole is over-elaborate and 11eeds much
refinement. After all, most departments have within them both workplace health and safety,
and human resources seclions which have a role to play in dealing with many of the varied
kinds of complaints which are made. Of the 60 complaints provided to us by the CMC
(referred to in Chapter 7) a very large number appeared to be in relation to workpJace and to
industrial issues. And so far as complaints by the public are concemed, these too should be
dealt with in the first instance by the supervisor or manager of the section responsible for the
matter in respect of which the complaint is made.
The DJAG seeks to explain what it chooses to call an "apparent overlap" in functions
by first conceding that at first glance the work of the ESU may seem to mirror that of the
CMC in ethics training in Lhe workplace and complaints handling. It then goes on to seek to
justify the overlap by saying that there is a marked difference in the degree of attention the
two agencies are able to apply.

It seems to us to be extraordinmy that any of this elaboration should be required in a
department of justice in which a ve1y large number of lawyers are the principal officials.
Lawyers have high ethical obligations and are expected to have high ethical standards,
awareness of conflicts of interest, and the legal education and training to deal with these.
Surely the necessary expertise can be found especially in such a Department at each level of
management, to deal with such matters. Our experience of private practice Stlggests that
education and training in these matters is a fairly straight-forward matter of fundamental legal
ethics notwithstanding the complexity of the issues that may arise from time to time.
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The ESU apparently also uses external investigators depending on such factors as the
availability of suitably skilled officers, the contentiousness of the issue and the location of
subject officers and witnesses. Why, we ask, cannot sufficient expertise be found intemally?
We do not understand the reference to contentiousness. Is that intended to refer to the
seriousness of the conduct in question, to the degree of controversy that the matter is
generating or to the status of the persons who may be involved in it? A complaint will
inevitably be a source of contention, but this contentiousness wlll be difficult to resolve if the
matter is notdealt with in a manner and by a person of appropriate authority and seniority.
This, too, shows that complaints need to be dealt with directly by more senior managers
within a department.
What we have said so far we thi11k is sufficient to demonstrate the excessive overlay
of verbiage, with its inevitable tendency to obfuscate roles and to overlook obvious
inefficiencies. We do not think that this is any way a result of an intention to deceive. We
think that it arises from a self-propagating bureaucratic culture which prefers polysyllabic
language and rarely expresses anything simply when it could be made to sound more
impmtant than it truly is. It leads to a culture of committees, discussions, postponement and
shifting of responsibilities.
We asked questions about the number of staff engaged in the work of the ESU in the
Depa11ment of Justice and Attorney-General. We were surprised as to how many there were.
A table with which we were provided, sets out that no fewer than 10.6 people constitute the
staff of the ESU in that Depru1ment. An aggregation of the percentages of time spent on
education and training suggests that of the order of70% of the time of one person is involved
in these. One hundred and fifteen per cent of one person's time (spread across several
members of staff) is occupied in providing advice. We make no comment or indeed m1y
criticism of any time spent in relation to the detention centre inspectorate. It is easy to see
that this would be demanding, but again we are unable to see that it requires so much
attention by the ESU. One ought not need an ESU to have a competent, conscientious
inspectorate.
An attempt was made to distinguish between the ESU's training programs and
lunchtime educative sessions conducted by the CMC. We are unpersuaded that there is any
meaningful difference, and even if we were, that there need be more than one agency or
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indeed any more than one or two people within the Department who could cany out such
education as may be necessary.
One of the submissions which we received pointed to the ever-present dangers of any
regulatory body such as lhe CMC, of "mission creep". That there is a tendency for this to
happen with the CMC has been fairly clearly shown to us. One instance to which we refer
elsewhere. is the mis-description of misconduct within the meaning of the Crime and
Misconduct Act on the CMC's website, a mis-description which would embrace more than

the matters with which the CMC is empowered to dea1 389 . Another instance can be seen in
the CMC' s online complaints lodgement form, which can be accessed directly from the CMC
homepage. Tt simply asks readers the open-ended question whelher they have a "complaint"
about the "conduct" of a public sector official and, if the complaint is about a "state or local
government agency", seeks only to filter out those complaints which concern "minor
misdemeanour[s]" such as "rudeness to a member of the public or a failure to respond''. In
all such cases other than minor misdemeanours, the complainant is directed inm1ediately to
the online complaint lodgement form where a complaint can be made. A complainant
following this process is encouraged to think that any "complaint" about any "conduct" of a
public sector official, other than a minor misdemeanour can, and should, be reported to the
CMC. The complainant is not at any point in this particular process directed w the definition
of official or police misconduct under the Crime and Misconduct A cr.
Another example is DJAG's account to us of the educative sessions which have been
conducted by the CMC. Sessions have dealt with matters relevant to a change of govemment
and the application of caretaker conventions within government. We fail to understand how
this is a role for the CMC on any view, but even if it is a possible role, it is one that would be
much better played by senior departmental officials themselves. Elsewhere in its response to

389

See http://www.cmc.gld.gov.au/topics/misconduct/report-misconduct/what-is-misconduct, accessed 27
February 2013. The website, by describing each a~pect in separate bullet points, ambiguously and
misleadingly seems to suggest that official misconduct is constituted by conduct that is eirher "not honest
or impartial", "a breach of the trust placed in the person as a public officer", "involves a misuse of
official information Of material'' f01') "constitutes a criminal offence or is SeliOUS enough tO justify
dismissal", when this latter element is actually an essential element of the definition. In relation to
elected officials, the website refen; to "less serious official misconduct", presumably i11 relation lo
conduct by such officials which does not amount to a criminal offence and seemingly to refer to conduct
that is not, su·ictly, official misconduct. This too is confusing. Then, under Lhe heading "examples'' it is
confusingly stated that "generally" the conduct must "amount to either a criminal offence or a
disciplinary breach providing reasonable grounds for the person's dismissal". This is hardly clear
communication.
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us, DJAG says that roles of the CMC and its ESU "are not differ-ent so much as they are

cmnpleme1llmJ'''. There should not need to be any such complementarity.
We do not accept the statement by DJAG that "all of DJAG management, including
the director-general and senior executives may he held accountable for the conduct of
departmem staff and the illlegtity with which its functions are petformed and its obligations

met'' because we are told, and it is plainly the fact that, in practice responsibility for conduct
has been delegated largely to an ethics unit. The managers should be addressing the conduct,
forming views about it and dealing with it, or if it is of a sufficient degree of seriousness
(official misconduct, as defined), having it dealt with straight away by the CMC. It is said
that managers have been counselled on their roles involving conduct of staff under their
control. Who does this counselling? Surely it is not an ESU. If it is, why is it the ESU and
not the manager above the ones to be counselled not doing the counselling? Should not
managers know their roles and have an understanding of what constitutes good official
conduct.
We emphasize that the curre!ll Director-General of DJAG (as with other DirectorsGeneral) has fairly recently taken his position and would not have had time to deal with the
bureaucratic system as it has developed and expanded. They are probably "trapped" within
the cunent framework. The impetus for change must come from the Govemment.
Not only verbiage and bureaucratic jargon, but also acronyms abound in the language
which we have encoumered. Some reference is made to a "BIP" which is apparently a
building integrity program conducted by the CMC. This, we were informed, can be called an
agency's "integrity framework", or at least part of one. The CMC apparently conducts
systematic reviews to determine the presence or absence of all components considered
essential to a strong integrity framework. Is that not simply another way of saying that the
CMC tries to assess whether pub1ic officials are caJTying out their obvious obligations? A
copy of the lengthy template the CMC uses for this purpose has been provided to us. We do
not think it is a document justifying the time and effoti of its compilation.
DJAG infm111ed us that a review of its "integrity framework" received a rating of
"exceptional" from the CMC. Having regard to the time, energy and resources which would
have been expended in doing whatever the ESU does, so it ought to have.
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DJAG provided us with information relating to its intemal publication which, subject
to our preference for simple language. we thought acceptable and of sufficient dmity to

enable any appropriately literate official to read and understand readily, and to p1·ovide a
sufficient explanati011 of their obligations without the need for further education.
We were also provided with role descriptions of the various members of the ESU.
Nothing jn these role descriptions caused us to alter the views which we have formed and
which we have set out above.
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CMC functions
The provisions of the Crime and Misconduct Act that are relevant to the CMC's
preventative and educative functions in relation to misconduct are described as follows 393 :

Section 4 Act's purposes
( J)
The main purposes of this Act are(a)
(b) to conrinuously improve the integrity oj; and to reduce the incidence of
misconduct in, the public sector.

23 Commission's prevention /ullction
The commission has ofimcrion (its prevention function) of helping to prevem ...
misconduct.
24 How commission petforms its prevention function
Without limiting the way the conunission may pe1jorm its prevention junction, rhe
commission pe1jonns its function by(c)

(d)
(e)
(j)

(h)

analysing systems used wfrhfn unirs of public adminislration to preve111
misconduct; and
using information it gathers from any source in support of its prevemion
function,· and
providing infomzation to, comulting with, and making recommendations to, units
ofpublic administration; cmd
providing infonnation relevam to irs prevention function to the general
community; and ...
generally increasing the capacity of units ofpublic administration to prevent
misconduct by providing advice and training to the units and, if asked, other
entities; and

Crime and Miscondutl Act ss 4 and 24.
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reporting mz ways to prevent majm· crime and misconduct.

We think these provisions are too broad and ill-defined. We recommend that they be
replaced by a more specific provision to this effect:

When, in the course of carr)'ing out its mherfunctions under this Act, it comes to the
notice of the Commission that conduct in the public sector may be improved, the
Chairperson may not if}' the appropriate manager in the relevant pari of the public
sector of the possibility of improvemellf and ways and means of improvement.
Section 33 further provides:

Commission's misconductfwrctions

The commission has the following functions for misconduct (its misconduct
functions) (a) to raise standards of integrity and conduct in units ofpublic administratim7,' ...
Section 34 prov1des:
(b)

Capacity buildilrg

•

(d)

... the commiuion has a lead role in building the capacity of units of
public administration Jo prevent and deal with cases of misconduct
effectively and appropriately

Publicinterest
• the commission has an overriding responsibility to promote public
confidence • in lhe integrity of units of public administration ...

We do n?t think that all of these are the business of the CMC. Honesty and fairness
("integrity") are closely related to diligence. Laxity in the performance of one's duties is
itself a failure honestly to perform them. It is the proper role of the Public Service
Commission to promote diligence in the public sector. For these reasons, and for reasons that
appear below, we have come to the view that the Public Service Commission should also be
responsible for the ensuring of these other, closely related elements of good public
administration. We are of the opinion, therefore, the provisions of ss 33 and 34 cited above
should be repealed. Our proposed provision to replace aspects of ss 4 and 24 identifies such
preventative and educative purposes as should be pursued by the CMC.
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The CMC also has responsibility to issue advisory guidelines for the conduct of
investigations by the Commissioner of Police into police misconduct

394

•

We consider this

role consistent with and suitable for the CMC to conduct.

ResearC.·h functions
Section 52 provides:

Research functions
(1)

The commission has Ihe following functions(a) to underlake research ro support the proper pe1jormance of its junctions;
(b) 10 undertake research into the incidence and prevention (?f criminal activity;
the administration
(c) to undertake research inTO any other matter relating to
of criminal justice or relating ro misconduct referred to the commission by
the Minister;
(d) to undertake research into any other mauer relevant 10 any of its junctions.

These provisions, we were advised by the CMC, provide for "a broad research
agenda" 395 . The CMC has an Applied Research and Evaluation unit whose role, according to

the CMC, is to comply with the CMC's general statutory researcb function and .is specifically
described as one of "driv{ ing} change and evidence-based refonn in the public sector and

po!ice" 396 . Some 37.5% of the unit's work is said to be non-discretionary and externally
generated (that is, due to ministerial referrals and statutory requirements), whereas the
balance is determined internally by the CMC ltself. We were told that while the research
priorities determined by the leadership of the CMC have changed over time, the present
leadership interprets the statutory role of the CMC ln be focussed on serious crime,
misconduct, the administration of criminal justice and policing. It was said by the CMC that
recommendations made in pursuance of its research function necessarily elicit a government
response, and that because its research unit is independent of government it "can hold

govemmelll accountable", for example in relation to "Child Protection reforms". Such
undertakings were said

w be a "maJor strength" of the research unil, "particularly h1 relation

to driving refonn i11 the police".
According

to

figLU·es provided by the CMC, the total full time equivalent staff within

the research unit is 19 and the labour budget is $2.049 million per annum. We were not able,

Crime and Miscollduct Act s~ 47 and 48.
CMC Letter, 5 February 20 13.
CMC Letter. 7 December 2012, Attachment 7.
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in the time available, to ascertain what additional costs are incmTed by the unit in the conduct
and dissemination of its research. The CMC told us that it had "established ifself as the
leading crime and misconduct research unit in Queensland". With a budget of this size, we

would have hoped that this would be the case. But we doubt whether that this money has
been well spent. If assessed by reference to research standards that are routinely applied
within the university sector, the quantity of the CMC's research publications is very small 397
and their academic impact is quile meagre.
The CMC's published research does not appear in peer-reviewed journals, so the most
frequently used hibliometric programs did not record any relevant publications for the CMC.
It was therefore necessary to consult the broader range of data provided by Google Scholar.
On this data, the CMC has an "h-index" of 4. (The h-index measures both the number of
publications and the quantity of citations of those publications.) On any view, this would be
a very mediocre result even for an individual researcher, let alone for a large team of
researchers over a period of several years with a budget of some $2 million per year. Leading
individual researchers working in the same research fields have higher h-indices than the
CMC by several orders of magnitude.
There are also questions about the critical independence of the CMC's research. The
CMC's most cited paper, "Protecting Children: An Inquiry into Abuse of Children in Foster
Care" (2004), for example, although described as providing a "useful framework", has been
criticised as imbalanced and lacking in an independent and critical perspective398. The
CMC's claim to having established itself as the leading crime and misconduct research unit in
Queensland, if it has any credence, must therefore rest upon its practical and policy influence.
We note, however, that on the CMC's own account, those of its most recent research
undenakings that have contributed to legislative or policy change have invariably been
initiated by government or required by legislation (eg, its 2011-2012 repmts on indigenous
policing, the regulation of prostitution, police pursuits, and the use of tasers) 399 •

J97

The CMC advised us that in the years2011 and 2012 [inclusive) the CMC had published [only] four
public policy reports: CMC Letter, 20 De(:ember 2012, Attachment 8.
Bob Lonne and Jane Thomson, "Critical review of Queensland's Crime and Misconduct Commission
Inquiry intn abuse of children in foster care: Social work's contribution to refmm" (2005) 58(1)

Australian Social Work 86.
CMC Letter, 20 December 2012. Attachment 8.
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Mr Fitzgerald QC recommended a research function for the CJC generally in relation to
ctiminal justice in a very different context from that which now prevails in Queensland 40tl.
While we do not question the need for some (limited) research, we consider the research
function of the CMC to be defined too widely, given the independent, critical and applied
research undertaken within the academy, by the Law Refonn Commission and by other
agencies. There is no general need for the CMC to make its own contribution to supplement
these. Having regard to our recommendation that the CMC' s major c1ime function should be
retained by it (pending further consideration), we recommend that the research undertaken by
' the CMC should be limited to that which is incidental to matters refened to it by govemment,
with the qualification that it should be at liberty to make submissions to the Attorney-General
that it be pem1itted to research particular issues or matters on the ground that they are
emergent, important and not able to be addressed by other bodies, or research incidental to an
investigation of a specific matter.

The Public Service Commission and an Inspectorate
The particular educational role of the Public Service Commission appears to be limited
to the provision of education, advice and oversight in relation to public interest disclosures401 •
Furlher, very recent changes introduced in 2012 have given effect to the government's policy

of "refocusing the Public Service Commission away from a regulatory function to pursue a
public sector efficiency agenda"402• These changes include the transfer of the administration
of public service appeals from the Public Service Commission to the Queensland IndustJiaJ
Relations Commission, requiring that ethical standards education and training for pubHe
service employees is provided at induction and regularly throughout employment403 , and
transferring public interest disclosure oversight from the Public Service Commission to the
Queensland Ombudsman 404 • Notably, this latter oversight role has also been extended to
include the power to review or monitor "the way in which the Crime and Misconduct
Commission exercises its functions" 405 , whereas the Public Interest Disclosure Act had
previously excluded the CMC from this patticular form of oversight.

~00

4!11

402

Fitzgerald Report. pp 316-7.
Public In teres/ DisclosuJ"C Acts 59.
Public Sen•ice and Other Legislation Amendment Bi112012; Explanatory Notes, p l.
Public Sector Ethics Act s J2K.
Public Interest Disclosure Acts 58.
Prrblic Interest Disclosure Acts 63.
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We receive.d a submission from the Public Service Commission. lt explained certain of
its functions as intersecting or overlapping those of the CMC, including the Public Service
Commission's educative function406• The Public Service Commission pointed our that the
public service is today different from what it was when the CMC was established: is it larger;
il has "matured" in its approach to and management of ethics and integrity; and there exist a

number of regimes which have been established Lo improve public sector accountability. Of
interest to us was the submission that a pe1formance framework has been developed for chief
and senior executives which will require managers actively to manage and thereby to set
standards for appropriate tethica]j perfom1ance and conduct. The 2010 Code of Conduct for
the Queensland Public Sector is one attempt to overcome differences in the ways that the
numerous integrity agencies approach standards of ethical conduct. The PSC conducts
ethical training for public sector officers, sometimes jointly with the CMC. This is, we
observe, a traditional and we think an appropdate role for the Public Service Commission,
except for the unnecessary involvement of the CMC in it Honesty and good official conduct
are the companions of diligence. The pursuit of diligence is an important function of the
Public Service Commission. The inculcation of good ethical standards fits naturally with
inculcation of diligence.
The Public Service Commission submiued that, due to the changes in the Queensland
public sector in the period since the CMC was established, that it is opportune to revisit
whether CMC resources and expenise are being directed where they are most needed. We do
that in this Report. The Public Service Commission also pointed to overlap of its functions
and those of other bodies such as the Ombudsman. It persuasively advocated an approach in
which duplication is avoided and in which there is a single accountable agency for improving
. 407 .
. 1 conduct lll
. th e pu bl'IC serv1ce
et h1ca
One of the functions of the Public Service Commissioner for a very considerable time
was to inspect departments of government, often and at random, and without notice. In
Queensland, the Commissioner's was to cause departments to be inspected both to ensure
408
compliance with directions and with provisions of the Act and to :

Puhlic Ser••ice Act 2008 ss 46(l)(c), (d) and 59.
The PSC drew a distinction between rhe public se11•ice (ie persons employed under the Public Sentice
Act) and the public sector (consisting of government employees not employed under rhe Public Service
<OR

Act).
Public Service Act 1922 s 13
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... ensure the establishment and continuance of a proper standard of efficiency and
economy in the Public Sen•ice, and also, 1'v'henever a departme111al Minister requests
the Commission so to do, the Commissioner shall cause a depamnent to be inspected,
and shall, as far as practicable, cause an investigation to be made as to the character
of the work pe1jormed by the officers therein, and the mannel' in which such officers
have pe1jormed their duties, an.d the efficiency, economy, and general wm*ing of such
depal'!menl both separately an.d in its relation to other departmems.
The Commissioner had power to make recommendations about the groupings of
departments, the coordination oftheir work and utilisation of staff to the best advantage and
the improvement of the tnuning of officers and, generally, the more efficient administration
and control of the public service

409

•

The Commonwealth Public Service Board had duties of

a similar kind, inducting to devise means for effective economies and promoting efficiency in
the. management and working of departmems by, for example, improved organization and
procedure, closer supervision, co-ordination of the work of the vmious departmenrs and 10
exercise critical oversight of the activities and the methods of conducting business of each
department

410

•

The system of public service inspection has existed in Britain since the early nineteenth
centur/

11

•

The Crerar Review in Scotland defined inspection as the ''periodic, targeted

scrutiny of 5pecific services, to check whether they were meeting national and local
pnfonnance standards, legislative and professional requirements, and the needs of service
users". Historically, the inspectors had professional backgrounds and came from outside the
412

public service. IL has been said of them that

:

... they differed profoundly from the typical civil wvam of the present day. 771ey 'did
not interest themselves in certain things simply because they were sen•ants of the state;
rather, they were servams of the state because they were interested in those things,
because they had formed opinions which an official position allowed them to translate
into action ... ',
We consider that some system of organised examination or formal evaluation of the
public service is desirable. Such a system presently operates in Queensland in the p1ison
409

410

~11

412

Public Service Act 1922 s 14.
Public Ser11ice Act 1922 (Cth) s 17. In the past, the Commonwealth Inspectorate conducted a school for
all new entrants to the third division of its public service, la5ting several days during which ethics,
diligence, re~ponsibilities, proper and consistent modes of supervision, public service arrangement and
stmcture were taught.
H Parris, ConstitUiional Bureaucrat)': The Deve/opmem of Bri1ish Central Administmlion since the
Eigh1eemh Century (1969) p 200.
H Parris, CmlSiiiwional 8ul'eaucracy: The Developmenr of Bri1ish Central Adminiurmion since 1he
Eighteenth Ccmrury ( 1969) p 202.
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Any such role is best vested we think in the Public Service Commission, not only

because of its role of central management of the public service, but also because that is the
traditional home of the function, and one which will complement the functions that we
recommend be transferred to it from the CMC. A system of inspection ought not be regarded
as a mere adjunct to existing scmtiuy arrangements. We do commend it as a means by which
scrutiny of the public service might be better coordinated, and by which questions of integrity
might be more fntitfully considered as part of rhe assessment of managerial capacity,
workplace organisation and measures by which serious failures in public administration
might be identified and prevented. We would see a system of inspection by the Public
Service Commission as obviating or much reducing the need for internal ethical standards
and possibly of some audit units. Targets for inspection should be at the discretion of the
Inspectorate, both random and heralded, or at the request of a Minister or the Premier.
Legislation should be introduced to give the Public Service Commission all of these
powers, that is of education, both ethical and professional, to the extent only that it is
required, organization and re-organization of the public service, including the clarification of
managers' obligations where necessary in the light of mismanagement exposed by inspection
of it.
Elsewhere in this Repmt we recommend that the Commission be empowered also to
undertake an administrative restructure of the CMC which will be appropriate if our
recommendations are adopted that its focus ought be upon its core function and that it be
divested of some of the distracting activities, some as a result of mission creep, in which it
has come to engage.

Corrective Se11'ices Act2006 (Qld), Chapter 6, Part 8.
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Chapter 9
Police Conduct and Discipline
Relevance to the Review

Our Terms of Reference do not direct us specifically to consider the adequacy of Lhe
existing an·angements for the handling of complaints against police, both of misconduct and
of a disciplinary nature. These topics were, however, omnipresent in our contact with former
Commissioner Atkinson, cunent Commissioner Stewart, and in submissions made by the
Queensland Pollee Union of Employees. Many of the issues which arose in connexion with
alleged misconduct by police are ones which are of more general application. Two examples
are, whether the responses to complaints are proportionate, and the need for some managerial
control to be restored over lesser matlers which are more squarely to be regarded as personnel
or disciplinary matters than conduct involving some more serious element of wrongdoing.
The present system is one which is criticised by the Police Union of Employees and
which a Panel 415 has found lobe deficient.
We also received numerous submissions which said that the complaints system for
police misconduct is deficient and unsatisfactorily managed. For example, submissions were
received from a serving police officer and his de facto wife. They (like others) claim to have
been whistle-blowers, but as a result were targeted with workplace bullying, and were
subjected lo unwan·anted attacks and smears from the Police Service. The submissions on
this topic were to the effect that complaints to the CMC of police misconduct are dismissed
lightly even when cogenl enough to warrant further investigation. The submissions also
emphasised the stress and emotional suffering, including upon family, which attend these
matters.
Some of the submissions went further, and pointed to failures in tbe Queensland
Police Service (QPS) in dealing with misconduct, and of the CMC's devolution of
complaints to t11e QPS which were allegedly serious and ought to have been handled or
managed by the CMC itself.

41~

Ms S Webbe, the HonG Williams AO QC and Felix Grayson, May 2011.
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There were other submissions made by former Police Officers. They too alleged that
there does not appear to be an effective avenue for complaints and investigations into
historical sexual assaults and abuse which police officers have suffered.
These submissions confirm in our view the need for the Police Complaints system to
be improved, a view which seems to be almost unanimously expressed by those who have
considered the system in recent times. We make some recommendations cnnceming that
system, but ours necessarily cannot be a comprehensive assessment of that system, there
having been two recent such reviews of it.

Internal handling of complaints against Police
One panicular respect in which questions of police integrity call for special
consideration is the extent to which such complaints ought to be dealt with internally by the
Police Service.
The culture of the Queensland Police Force and the misconduct of some of its
members were the subject of the Fitzgerald Report416 . Mr Fitzgerald QC observed that police
culture (which be found to be problematic in severalrespects
external oversight

418

417

)

was to avoid any fmm of

:

It is an integral part of the police cu/Iure that all supervision and control ofpolice
activities must be retained within the Police Force. It is obvious rhar the effectiveness of
the police code 10 protect police misconduct could be diminished by outside scmtiny or
inte1vention.

As a consequence, when explaining the need for the Misconduct Division of the
Criminal Justice Commission to be established, Mr Fitzgerald was especially concerned with
police misconduct and corruption419 • A major rationale for establist1ing the Misconduct _
Division and the Misconduct Tribunal was to avoid police investigating police and police
culture protecting members of the Police Service from scrutiny, and from being held to
account.
The Fitzgerald Report did not recommend, however, that all complaints against Police
be dealt with by the CJC. Disciplinary breaches were to be dealt with differently, at the

416
411
41~

419

Fitzge,·ald Report, principally Chapters VH and VHJ and in Section 9.2.
Fitzgerald Rep01t, Section 7.2.
Fitzgerald Report, Sectiml 7.5.
Fitzgerald Report, Section 9.1-9.2.
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regional level by Regional Commanders or commissioned nominees420 • Up until that time,
there had existed a Police Complaints Tribunal. Its powers to deal with complaints were
limited to making a recommendation to the Minister. Mr Fitzgerald found that Tribunal to
have stmctural and practical limitations and reconunended its abolition.
The response to these recommendations was the abolition of both the Police

Complaints Tribunal and the internal investigations section within the Police Sen,ice, and the
imroduction of greater extemal oversight of the handling of complaints against Police.
It seems clear, especially in the circumstances in which the Fitzgerald Inquiry look

place and the police culture which was found to exist, that a system in which complaints of
police misconduct were dealt with by internal means was undesirable and largely
ineffectivi 21 •

A system by which complaints of misconduct are usually handled externally to the

Police Service ought not mean that there is no category of complaints which might be more
ptoperly considered and disposed of by internal processes. Doing so can help the Service to
lift and maintain its own standards, rather than treating such matters as ones which others
might impose but which are quite separate from policing work and foreign to a good police
culture. Justice Wood, in his 1997 Royal Commission oflnquiry into the New South Wales
Police Service 422 , said:
·The best plaljormfor change ... involves rhe Service setting proper professional
standards and then doing whatever it can to encourage its members, in a managerial
way, to lift 1heir pelformance.
}

In 1996, the Australian Law Reform Commission similarly advocated that
management in federal crime bodies ought to have a role in such matters rather than treating

them as disciplinar/ 23 •
It seems to be well establlshed, and we agree that any system for the disposition of

complaints againsl police needs to provide for external oversight by a body such as the CMC
of those complaints which concern more serious conduct, but at the same time, not remove
4ZO

42J

422

Fitzgerald Report, p 294.
Disciplinary matters were, at that time, dealt with in accordance with what were known as rtm Police
Rules.
Royal Commission into the New South Wales Police Ser1~ce ( 1997), Final Report, Vol.l; Corruption,
Commissioner the Han. Justice J Wood, NSW Government, Sydney, pp 44, 45. Tite PCJC endorsed
these remarks in its 1998 three-yearly review of the CJC.
Australian Law Refonn Commission, lntegriry: but nor by rrust alone, Report No. 82, Sydney, 1996
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from managerial control more minor maners best dealt with at the appropriate managerial
level.
Much of the attention given in recent times to how complaints of police misconduct
ought to be handled has involved seeking to meet both of these desidetata.
The CJC, upon its establishment (and the CMC, from 2001) acquired the function of
dealing with complaints of official misconduct against police (among other public
officials)424 • The CMC devolves most of the complaints it receives against police to the
Commissioner of Police under section 34 of the Crime and Misconduct Act. That system has
not been uncontroversial even as between the Police Force and the CMC 425 .
Within the QPS, a Professional Standards Unit was established, along with an
Inspectorate. The Unit's role was to ensure that otganisational policies and procedures werebeing followed, and that the complaints system operated as it should. The Inspectorate
conducted audit-like functions. Later (from l 997), these functions were transferred to the
Ethical Standards Command (ESC).
Misconduct Tribunals were initiai!y established under the CJC Act426 • Their functions
were to investigate and determine charges of a disciplinary nature and to impose disciplinary
punishment. By the Misconduct Tribunals Act 1997, these Tribunals were given an existence
independent of the CJC. They retained power to hear and decide charges of a disciplinary
nature and of official misconduct against police officers. QCAT acquired the jurisdiction to
427

deal wjth such matters upon its establishment in December 2009

•

Current arrangements
The ESC within the QPS manages internal disciplinary processes. The ESC is
responsible for promoting ethical behaviour and professional practice within the Service,
although we note that the Commissioner has recently made, consistently with our
recommendations in relation to the public service generally, administrative rearrangements to

4'24

426
427

Criminal Ju.1·1ice Acr 1989 (Qld) (No. Ill of 1989), ss 2.20(2)(e). 2.22, 2.23; s 32; Crime and Misconduct
Act definition of"misconduct", "police miBconduct" and "official misconduct''.
See, for example, Kirching l' Queensland Commissioner of Police 120 10] QSC 303 which the Police
Union of Employees submitted was an e~ample of the CMC having failed properly to perform its
functions: Submission p 16 para 1.
Criminal Justice Act 1989 (Qid) (No. I 11 of 1989), Part ll, Division 5.
Queensland Civil and Administrative Tribunal Act 2009.
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reduce this particular Command (the ESC) and to sheet home managerial responsibility to the
heads of each of other Commands.
All decisions relating to police misconduct must be reported to the CMC428 , "Police
misconduct" is wider than "official misconduct"; it includes conduct of a police officer tbat is
disgraceful, improper or unbecoming of a police officer429 •
A Chief Executive of a unit of public administration (including the Police
430

Commissioner

)

or the CMC may apply to QCAT to hear and decide an allegation of

official misconduct against a police officer (or other prescribed person) 431 • The police officer
concerned, prescribed persons or the CMC may apply to QCAT for a review of decisions
made in relation to an allegation of misconduct against a police officer or findings made in
the course of deciding such allegationsm·.
If the CMC refers alleged official misconduct to the QPS, it appoints a prescribed
officer Wlder the Police Service {Discipline) Regulations 1990 to consider the matte.r and
decide whether or not to take disciplinary action 433 and whether or not to initiate disciplinary
proceedings for official misconduct. If the decision is not to do so, the CMC can take the
matler direct! y to QCAT to commence disc.iplinaty proceedings in QCA T' s "original
judsdiction"

434

•

If the prescribed officer initiates such proceedings, the CMC may apply to

QCAT for a review of that decision when a decision is made. This occurs in QCAT' s
''review jurisdiction"'135 • If QCAT finds that an allegation of official misconduct by a person
has been proved, it may order, for example, that he or she be dismissed, reduced jn rank or
salary level, forfeit salary increments or increases or be ftned

436

.

Crime and Misconducr Act s 37.
See the definition of ''police misconduct" in the Dictionary of rhe Crime and Misconduct Act.
"Unit[ s] of Public Administration" include the police service and governmellt departments: Crime and
Mi.w:onduct Acts 20. The Police Commissioner is the Chief Executive of the Police Service: Aels
lnlr!lpretcrtion Act 1954 (Qld) s 36; see lllso s 33(10)-(12}.
Crime and Miswnduct Acr s 2 I9F.
Crime and Misconduct At·t s 2 !9G.
Police Service (Dlscipline) Regulations 1990, regs 5-8, 10.
C1i111e and Misconduct Act s 219F.
Crime and Misconduct Acl ss 219BA (meaning of "reviewable decision") and s 219G.
Crime and Misconduct AcT s 2 J91.

Re1•iew t?{lhe Crime and Miscrmduct At'l 2001 (Qld)

182

Recent reviews of the Police Misconduct system
There have been numerous reviews of the police complaints system since the
Fitzgerald Report. A retired Judge of the Queensland Supreme Court, the Hon William
Carter, led two investigations into police corruption in the 1990s. Other reviews followed 437 .
In December 2010, the CMC delivered a repmt, "Selling the standard: a review of
current processes for 1he management of police discipline and misconduct ma1ters"43 H. It

recommended that an expert panel be appointed to consjder the "relevant polides and
procedures, steps and processes in the current system for the management of police
complaints and discipline with a view", among other things, to reducing complexity in the

system. The Panel's Terms of Reference directed its members to do what the CMC Reporl
had recommended be done, and also to identify options for a model for the QPS management

of police complaints, discipline and misconduct, and to consider the role of the CMC in the
management of police complaints. The Expert Panel was appointed by the Premier on 20
March 2011 and reported in May 2011. Its work was overseen by a steering committee of
which the Chairperson of CMC was a member.
In May 201 l, that Panel deHvered report entitled "Simple, Effective, Transpare11l,
Strong: An independent Review of the Queensland Police Complaims, Discipline and
Misconduct System" (SETS Report). This Report found the complaints system which

presently operates to be "dysfunctional and unsustainable", but its recommendations have
not, to our knowledge, been fully considered by the State. In its most recent Report, the
Parliamentary Committee recommended that

439

:

... the Government gives a high priority 10 advancing the legislative amendments
requi1'ed to support the enhancements to the Police Complnints, Discipline and
Misconduct System and should aim to introduce the amendments into Parliament for
passage by the end of2012. This includes the recommendations from both Setting the
Standard and Simple, Effective, Transparent, Strong.

The Queens] and Law Society, in its submission, expressed its interest in being

involved in any law refonn that might arise oul of the possible implementation of this
recommendation.
For example, Handling Complaints Against Quee11Sland Police: Past, Present and Future, August 2004.
Said to have been the third in a series of recent repons in which the CMC had dra.wn public attenrlon to
ethical standards and ptactice within the QPS. The t.wo other reports were "Dangerous Liaisons", July
2009, and the Palm Jsland Review, June 2010.
Parliamentary Crime and Misconduct Committee, Report No 86, May 2012, Three Yearly Re1•iew ofrhe
Crime and Misconducr Commi,l\l'ion, p 68 (Recommendation 20).
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It is necessary lo give consideration both to the SETS Report and to the submissions
which were made to us about the present police complaints system.

Appraisal of the present system
Submissions of the Police U11ion of Employees
The Police Union submission endorsed the conclusion of the Panel that the police
complaints system is dysfunctional and unsustainable

440

.

The main concerns were of delay in

disposing of complaints and the disproportionate outcomes produced. The Union said that it
is not uncommon for some matters to linger for several years, with no word to the officer and
in some cases a denial to the officer of opportunities of transfers, promotions and acting in
higher duties. These delays stand in contrast, it was said, to the much tighter time limits
placed upon officers when investigating offences in the course of their nom1al duties. These
submissions accord with the observations of the SETS Panel that "[cfomplainants and police

are subjecled 10 a complex, adminislraJivefy burdensome, overly legalistic and adversarial
process that is dishonoured by chronic delays, [and} inconsistent and dispropon.ionale
outcoines"

441

•

The Union was also critical of the extent and nature of the CMC' s oversight function.
Il submitted that of the very many discipline hearings conducted each year, the CMC has
refen-ed "only a handful" to QCAT for review, that the CMC had been successful in a very
modest number of cases, and only one (some three years ago) resulted in an order equivalent
to dismissal. The Union therefore questioned whether, because the majority of matters before
QCA T are ones which do not justify dismissal, the expense of CMC oversight is justified.
The Union suggested there was no benefit in the CMC's having power to conduct
investigative hearings in cases of police misconduct by using its associated coercive powers.
An analogy was drawn with the functions of the Coroner, which are to establish what
occurred and to make recommendations to prevent further opportunities for similar
misconduct, there being a separate means for establishing liability involving either civil or
criminal proceedings. We do not think that this analogy holds. The Coroner is concerned
primarily with death, a malter of obvious seriousness which in its own right will often
demand investigation. And yet there will be cases in which there will be no wrongdoing in

44(1
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SETS Report, p 5.
SETS Report, p 5.
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connection with the death, in which case. uo civil or criminal proceedings will be wmmnted
or required. Official misconduct is obviously different. The misconduct itself (if proved)
necessarily amounts to wrongdoing- wrongdoing in relation to which, because of the armed,
uniformed police officer's public functions, there is a public interest in its being dealt with.
Moreover, police misconduct, because it occurs in circumstances of employment, means that
there is a readily available means of preventing further opportunities for misconduct, namely
dismissal or reassignment of duties.
Reducing opportunity for repetition is only one objective of disciplinary proceedings.
There may also be a need to deal with the perpetrator in a way which will deter others from
acting likewise. The Police Service is a uniformed anned service. It must of necessity on
occasion apply force, and on other, exercise a discretion whether or not to do so.
Traditionally, and appropriately, the police, like the military, need to be, and are subjected to
strict disciplinary rule. What Justices Gummow, Hayne and Crennan said in White v Director
l?{ Militmy

Prosecutions442 of the army is applicable to police officers:

Tlze identification of that which is reasonably necessary to the regulm·ity and due
discipline of the defence force cannot depend simply upon the absence of any
counte1J1a11 for a particular norm of conduct in the general law. Additional
responsibilities of defence members may give to general norms of conduct a distinct
and emphatic operation.

In Re Colonel Aircf43 , Justice McHugh emphasized that military service (as with, we wonld
say, the police service as a uniformed, anned service) calls for the disciplined application of
force.
The Union also expressed strong dissatisfaction with the way in which the Crime and
Misconduct Act removes the privilege against self-incrimination (although, we point out,

evidence from such hearings cannot be used in disciplinary proceedings without the officer's
consent). A disciplinary interview is then conducted, in which the officer is directed by the
Commissioner to answer questions, and those questions are informed by the evidence given
earlier by the officer. We do not see this as an abuse of the CMC's powers, although the
Union submitted that this was the case. Evidence so obtained is not admissible against the
police officer in criminal proceedings. The nature of the functions which police officers fulfil
and the need for public confidence in their activities have long been considered adequate
~41
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(2007) 235 ALR 455 at

f72].

Rc Colonel Aird (2004)220 CLR 308 at [421.
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grounds upon which to justify the abrogation of the privilege against self-incrimination in
disciplinruy matlers. Similar powers are almost routinely conferred on regulatory bodies444 •
It cannot be overstated that constant vigilance is called for in relation to police forces.
Every State in Australia has had recurrent problems calling for inquiries of various kinds into
police misconduct. The police have wide powers which can be abused. It is inevitable that
complaints against them will sometimes be vexatiously or baselessly made. The system
simply has to accommodate that reality (subject, as we have recommended, to the vigorous
pursuit of complainants whose complaints are baseless).
The CMC was also said by the Union to involve itself unnecessarily in matters which
fall outside its charter by seeking ro be included as a party in discipline review applications
pending in QCAT. The Court of Appeal has held that the CMC has such a right. In Crime

and Misconduct Commission v Wilson 445 , the Queensland Court of Appeal (Muir JA;
Gotterson JA and Daubney J agreeing) pointed to the CMC's role, in section 33 of the Crime

and Misconduct Act, of raising standards of integrity and conduct in units of public
administration and ensuring complaints about misconduct are dealt with appropriately, as
distinguishing the Commission's interest in disciplinary proceedings from those of members
of the public446 • On well-established principles of standing and as well Court procedure (to
which their Honours referred), the CMC would be entitled, in effect, to intervene. The fact
that an officer might face, as the Union submitted, two governmenr agencies (QPS and the
CMC) on the opposite side of the record, is not of itself a reason to prevent that occurring.
QCAT should keep the respective roles of the QPS and CMC within their proper boundaries.
As the Court of Appeal observed, it is QCAT's function to "make /its] determinations on the

merits without fear or favour, uninfluenced a11d unaffected by bias, prejudice and other
extraneous considerations"

447

•

It may be that in most cases, the involvement of the CMC

would add little to the disposition of the case. Questions of that kind are best decided by
QCAT itself in the specific cases which come before it. It may be that, if the
recommendations we make as to the transfer of the CMC's function of raising integrity to the
Public Service Commission are implemented, the CMC might not continue to enjoy such a

AusrrafianSecurities and Invest mel!/ Commission Acl 200 I (Cth) s 68; Competition and Consumer Act
2010 (Cth) s 159.
{2012] QCA 314.
r20121 QCA 314 at [351.
[2012] QCA 314 at [31].
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right, or have a more limited imerest. We do not express any concluded view on that issue,
but simply note it as one possible consequence of our recommendations in this respect.
The Union also submitted that there existed an unjustified disparity between the
resources dedicated to investigating police misconduct and offences which involve members
of the public (ie routine policing matters). It sugge.sted that no expense is spared when it
comes to intemaJ investigations, while routine matters within ordinary police functions are
under-resourced. The instances mentioned in the Union submission seem to be additional
examples of the general tendency for agencies to treat questions of integrity as demanding
priority over all of their other activities and often without any real assessment of the
seriousness of the conduct involved. Even so, the Police Service is a special service and, we
think, its counterparts all over the world are likely to make the same complaints. Given the
nature of police affairs and business, we cannot see how intensive intemal investigation can
be avoided.
The Union submission draws attention to many of the problems which exist more
generally in the treatment of questions of integrity in the Queensland public sector: the
process is overly technical, and there is a need for careful judgement to be exercised about
the degree of seriousness of par6cular complaints, and the resources which ought to be
dedicated to them.
Complaints against police range in seriousness from the relatively minor (eg speaking
rudely LO a member of the public or not being dressed appropriately) to more serious
questions of assault or of taking bribes. Some of these complaints, the more serious ones,
call for independent investigation and consideration by a body which is separate from the
Police Service. We do not see why more minor matters are not best dealt with by internal
QPS processes, and dealt with simply and expeditiously. The current Police Commissioner
whom we interviewed would, he said, certainly support this.
If a police officer is rude to a member of the public or is improperly attired, or is
accused of using a police vehicle in an inappropriate way, these are matters which ought not
attract the resources and attention of the CMC. They are matters which are unlikely lo
constitute official misconduct (being ones which would not, ordinarily, provide a proper basis
to terminate that officer's employment). Moreover, they concern conduct which is more
appropriately handled at the managerial level, involving as they do, day to day behaviour. at a
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relatively low level of seriousness. It would be contrary to the interests of proper
management within the QPS to deprive more senior officers of any capacity to deal with such
conduct in the way in which it would ordinarily be dealt with in any properly managed
organisation. There is a risk to morale if every complaint, no matter how minor, attracts the
attention of an external body. It also risks the maintenance of necessary contrasts between
official misconduct and lesser misbehaviour. There is also the consideration of diversion of
public resources from more productive policing operations. The current system requires such
complaints, at the very least, to be notified to the CMC under section 37 of the Crime and

Misconduct Act'148 and we do agree with that.

The SETS Review
The Terms of Reference of this Review are not, as we have said, ones which direct us
specifically to consider the police complaints system. In our Review, we have not, for these
reasons, sought to duplicate unnecessarily the work of the SETS Panel. Nevertheless, we do
express some views about some of the recommendations and findings in that report which
relate

lO

matters that emerged in the course of our Review and waiTant comment, recognising

the need for the Government to adopt a coherent policy response to both the
recommendations of the SETS Review and the Recommendations in our Report.
The substance of the SETS Review was a new proposed Complaints and Professional
Standards System (Recommendation 8). Any system is to be commended which would place
responsibility for dealing with less serious complaints with the QPS, and permit intennediate
matters to be dealt with by the QPS but subject always to CMC oversight (identified as
"misconduct inteivention"), while giving to the CMC primary responsibiJity for complaints
of more serious misconduct. The system proposed in the SETS Review seeks to achieve this.
That Panel designed its proposed system after consulting with interested persons and parties.
We are not in a position to comment further upon it, other than in the form of the
observations we make below about aspects of that Review's recommendations and findings.

Devolution and Police staffing within the CMC
Almost all complaints against police are devolved back to the QPS by the CMC. The
CMC reviews a portion of the complaints it has devolved. The SETS Review recorded
concerns from some qua1ters about the s,cale of the devolution, and also made reference to
448

This

is a duty which is said to be ''pammount": Crima and Misconduct A~·t s 39.
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survey results which showed general satisfaction with the devolution of complaints of such
matters as police rudeness and assaults by police officers449 •
Of importance to the SETS Panel was that the CMC is staffed by a large number of
former and seconded police officers. If the system of devolution is functioning properly, the
CMC will be responsible for disposing of the most serious of the complaints. In recent times,
this seems to have been about 2% of the total The SETS Review aired concern that the
presence of such a large number of seconded and former police within the CMC would have
the result that the whole purpose of oversight by an external body might be undennined.
We received a submission from Mr Russell Pearce, a former emp]oyee of the CMC
(including as Directol' of Misconduct Investigations) and presently Deputy Chief Executive
Officer of the Tasmanian Integrity Commission (an agency which performs a role similar to
the CMC). He said that the use of serving and fanner police officers by the CMC, accepting
that there may be no right or wrong solution to the problem, needed to be carefully
considered. He was worried about "mission creep" within the CMC, a creep he said which
called for assessment. It which had resulted in gradual diminution of civilian contml and
oversight over the investigation of police misconduct.
Another reason to be cautious about the extent to which the CMC engages the services
of former and serving police officers is their understandable tendency to overlay methods and
approaches applicable to the criminal sphere in matters of official misconduct. This could
lead to heavy-handedness in dealing with matters for which there is not a criminal sanction
and a tendency to assess matters in a Jess than detached and proportionate manner.
With due respect to the SETS Panel, we think iL would be a step too far, however, to
recommend (as the SETS Panel did, in Recommendation 1) that the CMC be in effect
precluded from engaging cun·enl or former members of the QPS. Police possess valuable
investigative and associated skills. They have knowledge of the internal operations,
important relationships within the Police Service and the practices, both formal and informal,
which operate within it. These may not be matters which are known to persons who have not
worked as police officers or who have done so, but in other jurisdictions. The SETS Review
recommendations would pem1it the CMC to engage current and former police officers from

<49
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other States and from the Tenitories. However, we think it is no answer or, at least, no
complete answer, ro the problem of ensuring the CMC remain independent of the QPS, to
require that the CMC only engage police officers from interstate. There would remain a risk
that such officers would nonetheless bring with them undesirable features of an out-of-state
police culture, and yet they would also lack any knowledge of the operations and activities of
the QPS in particular450 . There is real value, in shmt, in the CMC's continuing access to that
body of knowledge, skills and ex.pe1tise which current and former QPS officers bring to their
task. There is no reason why, with proper management and supervision within the CMC, the
proper conduct of current and former police offkers it has engaged cannot be ensured.
It may be, however, that taking into account other submissions and those made by Mr
Pearce, and bearing in mind the need for the CMC not to become a quasi-police service itself,
that a balance needs to be maintained between former and serving police on the one hand and
civilian employees on the other, as a means of ensuring effective civilian oversight. A
system of internal rotation, if it is administratively preferable, might also be considered.
Having regard to the genesis of the CJC we would be reluctant to see any dilution of the
CMC's oversight of the Police Service or reduction in the capacity of the Chairperson of the
CMC to detem1ine who, where and when to employ and deploy Police Officers.
We would, it follows, not endorse Recommendation 1 of the SETS Review, but we
would recommend that the CMC maintain a balance between its civilian and non-civilian
personnel. This is something that the Parliamentary Committee should be well-suited to
oversee in an ongoing way.
The SETS Review also recommended (Recommendation 2) that CMC and ESC officers
undergo, in effect, ethical and associated training where those officers' duties involve dealing
with the other agency in the police complaints system. The rationale for doing so included a
perceived breakdown in working relations between the QPS and the CMC. The SETS Panel
saw one of the solutions to this as the improvement of "ethicaJ leadership" in both
organisations, by, among other things, ethical training for all involved in the police
complaints system 451 . There already exists, as the SETS Review acknowledged452 , a Code of

4~U
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For an account of a disastrous failure of communication by a senior police officer imported from the UK,
see Chapter I 6 of the Queensland Govemment' 1> submission to the Fitzgerald Inquiry, a copy of which is
contained in Appendix 6 to this Report.
SETS Report, p 41.
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Conduct for the Queensland Police Service and a CMC Code of Conduct. Those Codes
articulate the relevant obligations. It is difficult to see what useful purpose could be served
by conducting further such training. There has been, as we have already observed, an
excessive disposition to educate those in the Queensland public sector about their ethical and
like obligations, who already ought to be very well aware of them. Friction, ifany, between
the two bodies is a matter for the heads of each to manage.
We would not, without there being some very clear evidence that the recommended
training is likely to achieve some particular objective other than reminding QPS and CMC
officers ofo their routine and ordinary obligations, endorse Recommendation 2 of the SETS
Review. The other aspects ofRecommendation 2, that the QPS and CMCjointly identify and
resolve [dis]agreements about known contentious complaint handling practices, is also one.
we would not endorse without qualification. The fact there might exist such disagreement
over complaints handling is symptomatic of the wider problems of a lack of clarity of
responsibility: as to which agency is vested with the statutory duty to consider the complaint
and the duplication of such roles.
There ought to be clarity as to which of the QPS or CMC has responsibility for
handling a complailll -clarity which must come from the Act- and expeditious resolution of

it. To compel the heads of the QPS and CMC to resolve disagreements about these matters
involves a recognition that the cmTem system both lacks clear delineation of functions and
enlivens the CMC's attention at too low a threshold. The recommendations we make seek to
clarify roles and responsibilities and focus the CMC's attention on those complaints which
involve more serious official misconduct.
We were reminded of the Marriage Service by Recommendation 6 of the SETS
Review, that the Police Commissioner and the CMC Chairperson exchange formal
Statements of Expectation and Intent, to affirm their respective intentions and what their
agencies can contribute in making a mutual commitment to promoting public confidence in
the police complaints system. This was to be done every three years or shortly after change
of Chief Execmives453 •

SETS Report, p 40.
SETS Report, p SO.
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Wilh respect, we do not see that imposing yet another administrative burden on either
Chief Executive would be likely to produce any better system or process for handling
complaints. Imposing extra administrative an·angements does nothing to expedite the
completion of substantive work, namely the disposition of complaints. Inevitably, such
Statements are prone to become in any event a meaningless recitation of aspirational
objectives (mission statements) rather than facing the realities of obstacles to more efficient
practices. Altematively, such documents become ones by which each organisation seeks to
further its own interests. A larger concern is the situation which has given rise to the
perceived need for Chief Executives (unelected officials) to carve out between themselves
'··...

their respective tel'ritories generally. As we pointed out in Chapter 8, it is for Parliament, by
clear statutory delineation, to vest office holders with functions, powers and responsibilities.
By and large, legislation does this. Any Chief Executive who fails to co-operate with other
Executives or the Chairperson of the CMC is simply not dojng his or her duty. We think that
the restol"ation of a system of managerial responsibility and the relocation of most ethical
education functions in the Public Service Commission, will go a large way to eliminate many
of.the problems refened

to

by the SETS Panel.

It follows that we would not endorse Recommendation 6 of the SETS Review.
TI1e SETS Review recommended that the CMC be vested with a new adjudicative

power (Recommendation 9). Again with all due respect to the Panel, it is fundamentally
unsound and wrong we think that an investigative body have adjudicative powers. Moreover,
it would confuse and complicate any new complaints and professional standards system that
the body with power to devolve might also have power to overturn decisions about such
matters. Adjudicative powers should be left with QCAT and the Courts. Our system of
govemment and law is based soundly on the principle of the separation of powers. To confer
adjudicative powers on the CMC would be a serious infringement of that principle.

Frivolous or vexatious complaints
Section 5.3.6 of the SETS Review is concemed with frivolous and vexatious
complaints. Complaints against police include, as with those made against public officials
generally, a portion which lack justification. The Review refened to comments of a focus
group who were frustrated that little was or could be done to deter complainants known to be
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Recommendation 26 proposed an IT solution to the problem; one that would

better record vexatious or frivolous complaints.
We have expressed our views on this general issue elsewhere. We do not see how the
function proposed for the IT system could be effective. The real problem is not one which an
IT system can solve or alleviate. Better record keeping would still leave the problem of how
the making of frivolous and vexatious complaints could be discouraged. No one has
suggested to us that the reason why no steps have been taken against such complainants was
because of a lack of data or information about. the volume and nature of the complaint made.
Their baselessness will appear on their face or very soon after they are considered.
·.

)

The Police Union of Employees criticised section 216 of the Crime and Misconduct

Act. That issue too has been dealt with by us in Chapter 7, where we recommended
improvements to its language. A requirement of a statutory declaration in support of a
complaint and a degree of rigour on the part of the CMC in causing prosecutions of vexatious
complainants to be made, should go some way to meet the Union's concems.
We would not endorse Recommendation 26 of the SETS Review.

4S4

SETS Report, p 93.
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Chapter 10
The CMC: its activities, itc; prioritiest its focus and oversight
CMC activities and priorities
It was essential in cmTying out our duties to see how the CMC was processing
complaints and fulfilling its prevention and related functions. It would not have been
possible or appropriate, in the time available

to

us and given the limitations of our Review, to

engage in any more comprehensive scrutiny of specific matters of which the CMC became
seized. Naturally, we did however ask about matters which were very much in the public
domain at the time of our Review, in order not only the better to educate ourselves about the
CMC's processes, but also to understand whether, in respect of each, the CMC's processe-s
and deployment of resources were proportionate and appropriate.
Those matters were:

1.

first, 1he fraud perpetrated by Mr Barlow within the Health Department, with
which we have dealt above. This matter was the subject of a submission made to
us by the Queensland Nurses' Union and was a matter which received media
attention during our Review. It was of interest to us not only because it all arose
out of a failure which, had the numerous bodies with responsibility for preventing
official misconduct been performing their functions diligently, surely ought not to
have occun-ed. The CMC, despite that the matter came to its attention by a
complaint made to it, devolved the matter back to the Health Department's ESU
to be dealt with (which, as we have mentioned, dismissed that complaint). The
matter was of further interest to us because the CMC's criminal proceeds
confiscation function was engaged once the fraud was drawn to it attention. So it
could also provide a basis upon which to assess the operation of that aspect of its
activities;

2.

secondly, we had regard to the Briody matter, in which a senior employee of the
CMC was convicted on his plea of guilty of contravening the secrecy pwvisions
in section 213 of the Crime and Misconduct Act for having provided to his son
(who then posted it on the internet) an electronic version of a CMC report which
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detailed police and other law enforcement agency strategies for fighting the use of
a certain virtual currency by criminal syndicates;
3.

thirdly, we considered another matter the subject of a separate Chapter. Because
it is said by the CMC to be the subject of an incomplete investigation, we make
no fm1her reference to it here.

In each case, we were not satisfied with the CMC's responses. We have dealt above
with the Barlow matter and the reasons why we consider the CMC's involvement with it to
be unsatisfactory. The Briody matter js an instance of the CMC's being unable to accomplish
within its own organisation what it requires of others. The seriousness of the breach and the
apparent absence of any measures

lO

prevent it are illustrative of a problem of the CMC' s

seeming inability to ensure its staff adhere to the statutory obligations of secrecy under the

Crime and Misconduct Act.
On more than one occasion, and in relation to one of the three instances above, the
CMC told us that it lacked resources to undertake a full investigation. That assertion we
think tends to reinforce the impression we have, and which is shared by several svbmitters,
that the CMC lacks focus and does not prioritise appropriately: that trivial or groundless
complaints devour the time of too many people, thereby seriously reducing the CMC's ability
to take on major matters and investigate them thoroughly and expeditiously.
The Ellis case is another instance of what would appear to be a serious lack of
expedition and sophlstication in the conduct of investigations. That matter was relatively
straightforward. The CMC, however, took some 9 months to conduct and conclude its
.

.

•
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mvest.Jgauon · .
We did inquire of the CMC regarding the conduct of one of its staff. We asked among
other things why in effect a more intensive, indeed a coercive procedure was not undet1aken
in respect of that person's conduct. The CMC replied, not inaccurately, that as it was not by
definition, a unit of public administration, it could not act coercively against its employees.

This matter concerned allegations of bia~ against a senior official at the CMC (who, for a time, acted in
the position of Assistant Commissioner, Mi s~onduct). The alleged bias arose from her links to a political
party and at the same rime being involved in an investigation into allegations concerning a candidate with
an allegiance to a rival political parry for a State Parliamentary seat. The CMC investigated the matter.
The Parliamentary Committee (after having received a complaint from the Attorney-General) considered
the CMC investigation in irs Report No 89 published in January 2013.
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We were provided with details by another office holder under the Crime and Misconduct Acl
of concems that the office holder had expressed to the CMC Chairperson about information
which had come to that office holder's attention about the use or possible unauthorised use of
an interception device by the CMC itself or by the Police Service. The CMC Chairperson, in
response to the concerns which were expressed to him, merely asked relevant people if the
concems were true. The actions taken therefore did not appear to involve any probing or
critical appraisal of the likely accuracy of the responses those enquiries had produced.
Both of these instances provide further reason for the recommendations we make.
In summary, we do think that the CMC's focus has been blunted and that it does not
select its priorities as well as it should. We think there is a tendency for it to shy away from
some of the big cases (eg Health Department matters). So too we cannot understand why
investigations go on for so long (eg Health Department and University of Queensland

Oversight of the CMC
The CMC is subject to oversight by the Parliamentary Committee and the
Parliamental)' Commissioner. From lime to time, the CMC (like the CJC) has been subjected
to reviews of the kind which we have undertaken. The constitutional system which we
considered in Chapter 2 requires that bodies such as the CMC remain answerable to
Parliament.
We met the Parliamentary Committee at an early stage of our Review 457, and later its
former Chairperson, Mr Alexander Douglas Mp458 . We received a submission from the
present Committee. We had the benefit also of reading the Parliamentary Cornmiuee's most
recent (May 2012) report of its three yearly review of the CMC, which the Parliamentary
Committee told us in its submission had "found no major concerns regarding the CMC"
although there is room for improvement. We also read the Government's response to thm
Report. All of this occurred before the Parliamentary Committee undenook public hearings

Seep 32 of the CMC's 2011-2012 Amlual Report.
The proceedings of which are confidential, by reason of Standing Order 211A(1) of the Standing Rules
and Orders of the Legislative Assembly of Queensland.
Who remains under obligations of confidemiality, which he respected in his meeting with us.
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into the shredding and release of the Fitzgerald Inquiry documents which its Counsel
Assisting described as "a complete catastrophe"459 •
Some of the submissions that we received and meetings we had with interested pru1ies
touched upon the adequacy of the existing oversight arrangements and the resources at the
disposal of the Parliamentary Committee to perform its functions. Some of those
submissions suggested that, as the members of the Parliamentary Committee have many other
demands on their time (such as electoral activities and the requirements of general
Parliamentary business) the Committee would benefit from the assistance of a small number
ofpru't-time specialist assistants. Mr Atkinson (the immediate past Commissioner of the
QPS) suggested that these might include a recently retired police commissioner or assistant

commissioner; an experienced lawyer; a Queensland academic and a person with particular
expertise and experience in management. He further suggested that consideration be given to
transfen-ing the role of the Assistant Commissioners in the CMC to the Parliamentary
Committee. This way, the management stn1cture of the CMC would more closely resemble a
corporation (with the Chairperson or Chief Executive having ovetall control), and at the same
time the Parliamemary Committee would receive much-needed assistance.
This is a suggestion that we think should be considered further, once the Public Service
Commission has completed iLs administrative review of the CMC that we recommend.
Mr Flavell's submission suggested that the current oversight arrangements are
insufficient to ensure the CMC use its powers appropriately. He suggested that the ability of
the Parliamentary Committee to assess a complaint of inappropriate conduct against by the
CMC is too narrow. He proposed that the Parliamentru-y Committee and the Parliamentary
Commissioner also have the capacity to assess and change the findings of a CMC report
(which otheiWise are challengeable only in the Supreme Court on a ground of administrative
review). Mr Flavell identified the treatment of his own case by the CMC as one which
warrants a full assessment being made of it by the Parliamentary Committee and/or the
Parliamentary Commissioner.
We also thh1k that there is a need for improvement of the process of investigation of the
CMC. We do not think that the powers of the Parliamentary Commissioner should be
459

Questioning on 14 March 2013. Transcript available at
http:/lwww. parliarnent.q1d. !!ov.Hu/documents/comminees/PCMC/2013/Fitzgerald0ocument5/trns-proof14Mar2013.pdf. Accessed 18 March 2013.
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reduced. We are of the opinion that his function is important and that it should continue to
exist and operate generally as it

ha~

in the past, but with additional powers.

We are of the opinion and recommend that the Parliamentary Commissioner be given
the same investigative powers (except for covert surveillance powers)

to

deal with complaints

against the CMC as the CMC possesses to deal with complaints against it. The Parliamentary
Commissioner should also be enabled to engage skilled lawyers to assist as required. The
Parliamentary Commissioner should have a continuing reporting obligation to the
Parliamentary Committee but not be subject to restraints or directions as to the way in which
any investigation is conducted. The Parliamentary Commissioner should also be required to
conduct his investigation in private and without publicity.
Section 300 of the Crime and Misconduct Act anticipates a bipartisan composition of
the Parliamentary Committee, with 4 members (including the chair of the committee)
appointed by the Manager of Governmem Business in the Parliament and 3 by the Leader of
the Opposition. The Parliamentaty Committee decides matters by majority vote, with the
chair exercising a casting vote460 • At present the Parliamentary Committee consists of two
independent members, one of whom is the chair; in the past, the chair has been a member of
the Opposition party; but there is nothing in the Act that requires the Government to enable
that461 . Pursuant to section 295, the Parliamentary Committee may take action on a
complaint about misconduct by or within the CMC, such as requiring an inquiry and report to
be undertaken by either the CMC, the Parliamentary Commissioner or the QPS, referring the
matter to the DPP, or to take other action. Section 295(3) stipulates, however, that the
Parliamentary Committee cannot take action on a complaint about the CMC without
"bipartisan" support, with the consequence that either major political party can prevent it
.

461

f rom domg so -.

Under section 314 the functions of the Parliamentary Commissioner include the
auditing of records and files of the CMC, for example, to determine whether it has exercised
its powers appropriately or to investigate a complaint against it. The exercise of these

460
4fll

462

Crime and Misconduct Act s 302.
In the other States, the relevant Parliamentary Commillee is a joint commiuee of both houses, which
makes it more likely that not all members of the committee will be memhers of either the Govemment or
Opposition parties.
Crime and Misconduct Acts 295(3). See, further, Corrigan l' PQl·/iamentary Cl·iminal Justice Committee
[2001] 2 Qd R 23.
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functions by the Parliamentary Commission can occur only, however, as required by the
Parliamentary Committee (s 314(2)), presently on a bipanisan basis (s 314(3)). In New South
Wales and Western Australia, the similar functions of the Inspector in each of these States
can be exercised on several grounds, including on the Inspector's own modon, at the request
463

of the relevant Minister and, in New South Wales, upon complaim

•

The much broader

functions of the Victorian Inspectorate are also exercised either upon complaint or on the

. 464 .
I nspectorate ' s own motwn
Mr Lindeberg submitted to us that section 295(3) should be interpreted to prevent the
Parliamentary Committee from deciding not to act. as well as to act, or if such an
····.,,

:.-

interpretation of Lhe sub-section were incoiTect, that it should be amended to this effect. We
do not consider thal such an interpretation or amendment is viable. What is really at issue is
the bipartisan requirement itself. The underlying question is whether the powers of the
Parliamentary Committee to take action on complaints should be determined within the
committee by maj01ity vote or with bipartisan supp011, bearing in mind that the existe-nce of
the bipartisanship tule provides some encouragement to Govemrnents to relinquish their
political control over the committee by nominating independent members to the committee.
Both rules are capable of pa1tisan abuse: majority rule enables the Government to control the
decisions of the committee; bipartisan rule enables either the Government or the Opposition
to veto committee action. This practical problem would be overcome if the Parliamentary
Committee were to have the powers and authority we J'ecommend.

Criminal pro-ceeds confiscation function
The CMC is one of two agencies with responsibility for confiscation of the proceeds
of crime under the Criminal Proceeds Corifiscation Act 2002 {Qld). The part of that scheme
which the CMC administers is the non-conviction based regime

465

•

That means that Court

proceedings may be initiated lo confiscate property derived from illegal activity whether or
nol the person lo whom the action is directed has been convicted of any offence.

lndependem Commi.uion Against CorrupTion Acr I 988 (NSW) s 57B(2); Corruption anJ O·ime
Commission Mt 2003 (WA) s 195(2).
Vicwrian!nspecto1·are Act 2011 (Vic) ss 43, 46.
Contained in Chapter 2 of the Criminal Proceeds Cmlfiscation Act 2002.
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In 2011-2012 46 \ the CMC obtained 64 criminal proceeds restraining orders,
restraining property with a net value of $20.858 million. The cost of doing so was
$98,549.00 per $1 million restrained. In that period, 36 civil confiscation matters were
finalised, with a net value of assels forfeited of $7.007 million. The cost of that was
$293,344 per $1 million.
The other principal component of the system for criminal proceeds confiscation in
Queensland is conviction-based. It is administered by the Director of Public Prosecutions467 •
Under this regime, it is the laying of a criminal charge or the conviction of a person which
enables pmceedings to be started to recover prope11y and benefits derived from, or used for,
468

or in the commission of, such an offence

.

Both regimes make provision forthe restraint of property derived from illegal or
criminal conduct, and for the seizure, sale and fotfeiture of such property. Both regimes also
include provision to compel a person to disgorge the value of the proceeds derived from
illegal or climinal activity (by a proceeds assessment or pecuniary penalty order
respectively).
This regime, as wilh its counterparts in the Commonwealth and other States, calls for
sophistication in the fields of commercial law, forensic accounting, property law, equity,
u-usts and tracing. These skills, so far as they call for legal expertise, are not ones which
criminal lawyers can ordinarily be expected to possess and if they do, to use very often. The
learning falls, traditionally at least, within the realm of private law. Confiscations regimes
have not only brought these concepts into the field of public law, but also given them an
importance arising directly from civil law.
Despite there being two agencies administering the two regimes, the division of
responsibilities in practice is not as clear as that anangement might suggest. Most of the
confiscations proceedings which are initiated are non-conviction based. We were told by the
CMC that the conviction-based regime permits prosecutors to seek in quite a simple process
for the confiscation of such things as paraphernalia used in the manufacture of drugs and the

467
~Mi

These figures are taken fmm page 8 of the CMC' s 2012 Annual Report, available at
http://www. cmc.gld.uov.au/research-and-oublicari on slpu bllcations/comorate/ann ual-reporr-20 I I 12/annual-report-201 I-J2-current. Accessed 10 February 2013.
Criminal Proceeds Confiscation Aci 2002 (Qld) s 4(4}.
Criminal Proceeds Confiscation Aci 2002 (Qid) s 94(1 ).
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like, and that in doing so there is in most cases no need for any involvement of the CMC.
Our attention was also directed to there being risks for the prosecutor in doing so, principally
precluding the State from obtaining a more substantial order under the non-conviction based
regime and to waste the resources which may have been directed to seeking such an order. In
practice, this problem is avoided by the prosecutor's ascertaining from the Confiscations
Section within the Office of the Director of Public Prosecutions whether there is any
impediment to seeking a confiscation order after conviction. .
The regime for which the CMC is responsible engages the Office of the Director of
Public Prosecutions as the solicitor on the record for non-conviction based confiscation
applications. The reasons for doing so, we were told were historical, but the decision seems
to have been made on a practical basis, and in pruticular out of a desire to avoid using Crown

Law which, on the system of inter-agency cost accounting, would have charged professional
fees al its usual rates for doing so.
In consequence, although there is a division of responsibility for the two regimes in the
legislation, the Director of Public Prosecutions is involved in both of them, the first in the
sense the legislation intended, and the second as solicitors for the CMC.
The Director of Public Prosecutions, Mr Moynihan SC, told us that he bas some J 2
staff in the confiscations division. His view was that the Division would be more
appropriately placed elsewhere. His main reason was that the work of the confiscations
division diverges fundamentally from other functions of the Office. We agree.
The CMC ought to have responsibility for the proceeds of crime functions. Mr Marlin
told us he had no difficulty with this course and drew our attention to some practical matters
which would require attention: there would be a need to ensure ihat arrangements were such
that any entitlement to legal professional privilege. was maintained; it would be necessary for
some expertise to remain within the Office of the Director of Public Prosecutions so that as
confiscations applications are made from time to time, prosecutors would not have to
''reinvent the wheel".
If the transition were to occur, there would be several essential aspects of it. It ought
not involve the addition of any staff, beyond some to be transferred from the Office of the
Director of Public Prosecutions and the engagement, if one is not presently engaged, of a
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lawyer with the relevant expertise in civil law. The whole purpose of the transfer would be to
focus the work of the CMC, not to expand its activities.

Dual crime ·and misconduct roles
Many of the submissions we received argued against the CMC' s having responsibility
for both major crime and for misconduct.
One submitter (Mr Robinson) considered that the dual functions meant there was no
"sharp focus". Another, Professor Prenzler, considered that the major crime function ought
to be taken away from the CMC because that function "dislracts ji-om the core task of public
seclor misconduct management, tmd generates a substanlial corruption risk". An
anonymous submission advocated there being two smaller and specialist Commissions.
Among other things, it was said that the CMC allocated a very small portion only of its
budget to the investigation of major crime and that fusing crime and misconduct in the one
body was a "structural flaw" giving rise to operational and organisational complications.
The question is one also which has historical and comparative importance: the CJC,
for a time, did not have a crime function, for the period in which there was a Queensland
Crime Commission. In New South Wales, those functions have for all of recent history been
vested in separated bodies: misconduct in the Ji1dependent Commission Against Corruption
and major crime in the Crime Commission. In Western Australia the two functions are
exercised by the Corruption and Crime Commission, but its crime function is essentially
supervisory. The new Independent Broad-based Anti-Corruption Commission in Victoria has
only misconduct functions.
Arguments can, as this varied historical and comparative picture shows, be made both
for amalgamation of these functions in one body, and for each of them to be the prime focus
of an organisation dedicated to it. In favour of the same body having responsibility for both
functions is the link which can exist between misconduct and serious crime in the form of
bribery and other forms of corruption of public officials and poHce. There should be
economies to be achieved from sharing investigative and other resources and having one
managerial structure for both. There are also pitfalls and potential weaknesses. One is the
pl'oblem of maintaining focus. The CMC, as we have already observed, does seem to have
lost focus on those matters which ought to concem it most. Although this has most clearly
manifested itself in the CMC's educative and research functions, it does seem also to have
occurred also in relation to its misconduct functions, at the expense of its m<ijor crime
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function. Another problem is that amalgamation limits the possibility of one institution
acting as a check on the other, as has been possible in New South Wales.
Reasons why the. misconduct function may have assumed the prominence it has, have
been identified by us above: it is the function most closely related to the educative function
which has attracted, we think, dispmportionate attention; the CMC receives so many
complaints of misco11duct, many of which are either trivial or are which are in truth
managerial or workplace disputes; indeed fighting major crime is no doubt difficult and
labour-intensive.
One means by which the CMC's focus on its core responsibilities of misconduct and
major crime could be to vest each of these in a separate body, whose sole responsibility it
would be for that matter.
Arguments can, as we have said, be made both for the retention of the present system of
the CMC's dual role of misconduct and major crime, and for their bifurcation.
We hesitate, on the material available to us, to recommend that the major crime
function be vested ln a Crime Commission or like body. One of the reasons why we take this
position is because of our deep concern about the extent of the bureaucracy and what we
detected was a preoccupation with bureaucratic processes to the prejudice of primary
functions.
In the end, we did not think at present' that we ought to recommend that the major crime
function be vested in a body dedicated solely to that role. We will explain the temporal
nature of this recommendation in our conclusions.
Local Government

A very small portion only (fewer than ten per cent) of the complaints which were
provided to us by the CMC as a sample of those made in recent times concerned local
government. None of the submissions made to us raised any systemic or persistent problem
in the way in which complaints of that kind were dealt with by the CMC. This is despite
there being aspects of local government activities which are, as history has shown, specially
susceptible to attempts to influence Council decisions, especially concerning planning and
development The absence of any suggestion of pervasive or systemic problems of this kind
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suggests to us that this is a field of inquiry which we could not pursue in our Review. We do
not therefore make any recommendations in respect of it.
The CMC's educative role in relation to Local Authorities, should, however, be
transfetTed to the Public Service Commission, and an Inspectorate within it to empower the
Inspector to inspect public authorities.
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Chapter 11
Summary of Conclusions and Recommendations

In the preceding chapters, and in the conespondence with the CMC and others, we have
set oul our concems, and have either stated or foreshadowed the recommendations that we
make, and our reasons for them. To the extent we believe necessary, we summarize and
supplement those reasons in this Chapter.
No one suggested, and we did not contemplate, the abolition of a body or bodies with
the responsibility of uncovering and investigating official misconduct, police misconduct and
major crime. Several matters, however, became apparent to us early in our work. They
raised questions whether:
a.

there was a burgeoning and excessive "integtity industry" in this Slate;

b.

if there were, was it effective, efficient and economically conducted or even
necessary;

c.

what we will caJI "inlegtily" needed to be taught repeatedly;

d.

such education as may be necessar)' is a function best carried out by the CMC;

e.

the CMC truly needs a research function.

Our recommendations show how we seek to answer these and other questions.
Also obvious early was the very high number of complaints processed by the CMC. As
we suspected, the vast majority of them were trivial, vexatious, Ol' misdirected. The CMC
employed, the Chairperson said, a system of triage, which usually resulted, in practice, in
devolution. The reception and disposition of so many such complaints are functions that
have to be performed by someone. That comes at a considerable public expense. We have
concluded that ways should be found to deter baseless complaints, not least so that proper and
sufficient attention can be given to the genuine and substantial ones.
Our recommendations to achieve efficiency, effectiveness and deterrence are rhese:
a.

the CMC cease LO publish on its website a misleading online complaint lodgement
form and description of "official misconduct";
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clear explanations publicly and internally by the CMC and managers in all
departments of Govemment of what can and cannot be a valid complaint fit for
consideration by the CMC;

c.

the requirement of honesty of belief and purpose, and a real basis for a suspicion
(verified by statutory declaration in a prescribed form) in support of a complaint;

d.

the provision of a detenent penalty for the making of a baseless complaint;

e.

application of the law with some vigour by the CMC to complainants liable; and

f. a strengthening of the obligation of managers within departments to take reasonable

steps to prevent official misconduct and to manage in such a way as to reduce, and
deal with complaints internally.
The CMC, more than once, has claimed inadequacy of resow·ces as a reason for not
unde1taking some investigations. Resources of the State and its taxpayers are not unlimited.
The CMC must focus on the most impmtant matters and deploy its resources accordingly.
We do not have the skills, expe1ience or intemal access to the CMC to explore how better it
might deploy its resources. We have seen enough however to conclude that the whole

structure and organisation of the CMC should be examined, and by a body best fitted to do
so. We think that, consistent with the long history of the role of such Commissions in the
Westminster System, that body ought to be the Public Service Commission. We think that
the Commission can do that without compromising covert or other operations, or trespassjng
upon confidential areas of the CMC. Approprjate legislation to enable that should be
enacted. We make recommendations directed to that end.
This is not to imply or criticize in any way the role of the Parliamentary Committee.
That Committee does not however have the resources, the large amount of time necessary,
the experience, or indeed we believe the required expertise to restructure an organisation such

as theCMC.
The CMC is unique among its compaJable institutions in Australia in combining
misconduct and major clime functions. Several submissions pressed upon us that the CMC's
functions should be divided between two organisations as they formerly were. We thought
that these submissions had weight but do not recommend accordingly for three reasons. First,
we hesitate to replace one bureaucracy with two. Secondly whether there should be such a
division or not would be more apparent after the Public Service Commission has done its
work. The Public Service Commission should carefuily consider the advantages and
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disadvantages from an administrative poim of view .. Provision could, if thought necessary, be
made for the Public Service Commission to report its findings and proposals to the
Parliamentary Committee as well as to the Executive Government Thirdly we can see that
intelligence gathered in one operation may, if the whole organisation is functioning well,
more readily be used for other operations. Division could however (we cannot on our own
state of knowledge be certain about this) contribute to a restoration of good focus upon the
important or serious mauers, a focus which reliable, infom1ed people tell us, and on the basis
of our researches and work generally, has been lost. Distraction by, for example, the
perf01mance of "educative" functions and the need to process the trivial, have contributed to
this.
We have no recommendations to make about the roles of the Integrity Commissioner
and, subject to one matter, the Parliamentary Commissioner. We think what they do is useful
and should continue to be done.
The recommendation we make in relation to the Parliamentary Commissioner arises out
of our concems about the way in which the CMC investigated complaints about internal
matters. When we raised one such matter with the CMC, the Chairperson said in response,
among other things, that because the CMC is not a "unit of public administration", the
CMC's own coercive power cannot be used to further an internal investigation. This
situation is unsatisfactory. We think that the Parliamentary Commissioner should be given
resources and the same sorts of coercive powers as the CMC or the Auditor-General to deal
with a comp1ainl of intemal misconduct. The Parliamentary Commissioner should be obliged
to make an investigation in such cases and to report on it to the Parliamentary Committee.

The investigation itself should be independently undertaken by the Parliamentary
Commissioner who should be provided with sufficient resources to do so as and when
required.
Honesty and fairness ("integrity") are, we think, cJosely related to diligence. Laxity in
the performance of one's duties is itself a failure honestly to perform them. It is also the
proper role of the Public Service Commission to promote diligence in the public sector. We
have come to the view that the Public Service Commission, rather than the CMC, should be
responsible for ensuring the proper perfonnance of these closely related elements of good
public administration. The CMC should accordingly be divested of its general preventali ve
and educative functions.
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One set of recommendations relates to publicity. Other States have, as .our comparison
in Chapter 4 shows, made clearer and better provision in relation to this. There is reason to
believe that people do on occasions seek w use complaims

to

the CMC and publicity about

them for their own purposes, causing reputations to be traduced and the victims without a
certain or expeditious remedy in defamation.
We are of the view that official misconduct should be defined for the purpose, not only
of reducing the number of misconduct complaints, but also to enable the prioritisation of the
impm1ant over the lesser by the CMC in carrying out its functions.
We cannot understand why the Parliamentary Committee's hearings and consultations
with the CMC are, and have been for many yeal's, held jn private (except for the triennial
review which it undertakes pursuant to the Crime and Misconduct Act); that is, until the one
being conducted as we w1ite. This contradicts we think the principle of tTansparency for
which the CMC claims to stand and insists upon for others. The revelation of any criminal
intelligence and other confidential matter could be made in private. Consistently with our
other recommendations moreover, the fact or substance of a complaint, or its investigation
would be exempt from disclosure. The rest we think should, as with the proceedings of other
Committees of Parliament, here and elsewhere, including federally, be in public. We
recommend that the Crime and Misconduct Act be amended to give effect to that.
There are, in our opinion, several other problems with the CMC's pe1formance. It
appears to have embraced bureaucracy and bureaucratic language and practices too eagerly.
As our correspondence shows, it justifies circumlocution as acceptable bureaucratic jargon.
It seems to have a large administrative staff. The Public Service Commission should look
cJosely at this. Divestment of non-core functions alone, should reduce the number of these.
As to that we think that the research function of the CMC should be reduced and
shrupened. We recommend that research by the CMC should be confined to research in
relation to a particular maHer or matters as sanctioned for a specific inquiry, before
commencement, by the Anomey-General and Minister for Justice.
We saw the letter that the Chairperson wrote to the Attorney-General, requesting
runendment to the Crime and Misconduct Act to reduce the damage done by the CMC's own
ineptitude with respect to confidential Fitzgerald Inquiry documents. The request was
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conditioned by a requirement of the Chairperson that he see the legislation before it was
introduced or enacted: a large, if not to say presumptuous demand, we think in the
circumstances. The CMC lacks insight into its position in relation to constitutional
government and the exercise of its own powers. It seems resistant to any suggestion that
there may be better ways of doing its work and organising its affairs than it currently does.
We had the impression that the CMC would much have preferred

lO

frame the

questions that it was willing to answer, to the questions we chose to ask. An instance of this
was its repeated request that we submit to a lengthy presentation by it at the beginning of our
work. When we did seek a presentation later it was petulantly refused because we had been
unwilling to receive it at a time of the CMC' s choosing.
We also thought the CMC overly sensitive to criticism. At one stage we were told, that
our criticism of a CMC reconunendation (to the effect that as a mauer of public interest,
different courses should be or should have been adopted) could "undermine" the
responsibility of the Parliamentary Committee's oversight of the CMC. In asserting this, the
CMC did not, we think, take into account the Constitutional freedom of political
communication which allows we believe, criticism of a body such as the CMC, members of
Parliament, the Parliament itself, and its committees, including the Parliamentary Committee.
It is now a matter of public record that the CMC failed badly in "infom1ation
management" in relation to the Fitzgerald Inquiry documents. It may even be that a worse
failure was the CMC's continuing default over many months in repairing (so far as it could
repair it) damage that the release could cause, and not transparently revealing voluntarily
what had happened. It is an irony we think that the CMC rebuked us for suggesting that the
bureaucratic term ''infonnation management" had an Orwellian ring to it. The failure to
disclose these events earlier by the CMC is a serious reflection on its own transparency. How
can it claim a right to educate others in integrity when it itself has been shown to be lacking
in transparency?
There were other problems with the CMC that we encountered in om· work. It made a
claim that we had given an assurance (about the provision to it of a draft repon and
recommendations) when we had not done so. Jt was fortunate that our Counsel bad made a
contemporaneous note of what in fact we had said. The CMC claimed confidentiality in
some letters to us which we did not think was entirely warranted but which we are bound to
accept by reason of section 213 of the Crime and Misconduct Act. For our part, we would
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have no objection to the full public exposure of everything passing between the CMC and us,
and others. The difficulty is that we cannot unqualifiedly do that because neither we nor our
informants and submitters have the protection of persons giving evidence to, or conducting
Commissions of Inquiry.
In our Report, we deal extensively with publicity, in particular publicity engendered by
the CMC and the problem of public release of the fact mat the CMC is investigating a matter
or a person. That should not occur for the reasons which we have given. It should be an
offence for any person (including the CMC and its staff) lO reveal or disclose to any other
person the fact or subject of a complaint, or that a matter or person is under investigation by
the CMC, unless and until the investigation is concluded, and Lhen, if a person is cleared by
an investigation or is not futiher proceeded against, only with the ptior written consent of the
relevant person.
The CMC has no need to, and should not set out to court the media. There has been a
tendency for regulatory bodies and their senior staff to be influenced in what they do by a
desire for approbation by the media. The temptation to do so should be resisted. The CMC
needs only a very small medja staff. We can see a need for no more than one media officer
and recommend that budgetary allocations ensure that. This is no criticism of the media.

They are entitled to proceed critically or otherwise as they wish. We acknowledge the
assistance we derived in doing our work by the media's publication of matters of interest to
us, and their generally restrained approach

Lo

the avalanche of sensitive documents released

by o!' at the behest of the CMC.
The CMC responded to enquiries that we made about media officers in its letter of 19
March 2013, paragraphs 6, 7 and 8. Those responses we think show that there is no need for
more than one media officer. Obviously much of the role of the three persons engaged in
media work are in fact engaged in promoting the CMC and its publications and reports, and
we think, fairly obviously in the dangerous and unnecessary task of coutting the media, the
matter to which we refer at length in Chapter 6. Incidentally, the job desctiption of the
"editor" of assisling the "communications manager" is in the typically verbose form which
the CMC has embraced:
Provision of expert editorial inplll and advice into the writing and production of
publications, the website and other resources to ensure that rhey are consistent with the
CMC style and publishing objectives.
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Later, there is a reference to an "agreed level of quality so that stated business benefits are
realised". What exactly are the "business benefits" which the CMC is supposedly in the

business of achieving?
A reduction in educative functions wm reduce the number of publications by the CMC
and in consequence the need for people to write and edit them. We have read some of these
publications, such as its "Councillor Conduct Guide" and "Ethics, integrity and elected
officials- state government", which are orthodox and useful distillations of information and

law, but otherwise unremarkable and a few days work for one competent lawyer. (Even still,
the author of those publications could not resist referring to the relevant Acts as ''resources"
and as sources of ''advice"). There is a noliceable emphasis on presentation (including in the
Annual Report), and a preoccupation with public image rather than perfom1ance. The duties
of the Communications Manager, for example, include "support[ing] the reputation
management of the CMC by provision of authoritative strategic advice to the Chairperson".

The role of "Media Advisor" is one which is said to require "develop[ ing} and manag[ingl
effective working relationships with mainstream and specialist media to maximise proactive
media coverage o_frhe CMC's work". The duties of the Media Officer read rather like a duty

to impart spin, for example: "Handle daily media calls and manage complex and sensitive
media issues, including developing media responses to maintain the CMC's reputation" and
"proactively develop, coordinate and manage media strategies and publicity opportunities in
line wiTh the CMC's strategic priorities".

Implementation of recommendations for reform are often resisted, sometimes
aggressively, sometimes passively, the latter often more effective than the former. We
recommend that the Executive appoint a panel of four people, the Public Service
Commissioner, the Chairperson of the CMC, a senior lawyer, and one other person
independent of the Public Service and who has not served in it, to implement such
recommendations as we make and the Government may choose to adopt, to oversee and press
their implementation. The two other than the Public Service Commissioner and the
Chairperson for the CMC should report directly to the Attorney-General and Minister for
Justice and the Premier.
The CMC, divested of its educative, and reduced in its research functions, should have
the resources to, and should engage a skilled forensk accountant, and a civil lawyer
knowledgeable and well-practised in commercial, property, equity and trusts law. If it can
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satisfy the Executive or the Implementation Panel that it has done this, the CMC should take
over and exercise and administer the Criminal Proceeds Confiscation legislation which the
DPP wishes to relinquish, except in cases requiring urgent attention in the course of ot
immediately before or after Court hearings.
TI1e Departments of the Public Service should reduce their Ethical Standards Units.
Reasonably rigorous standards hencefonh to be required of managers will reduce the need for
these.
We do not recommend any particular changes in relation to the oversight by the CMC
of the Police Service. We think that a vital role, requiring close attention and the appropriate
deployment of resources by the CMC. It will be for the Executive, and perhaps ultimately the
Parliament, to decide which of the SETS recommendations should be adopted. We have
expressed views on such of these as we can and should in Chapter 9.
We have no particular recommendation to make with respect to local authorities, as
only 8 per cent of complaints received by the CMC related to these. If our recommendations
regarding education are accepted, then the Public Service Commission should have the
responsibility of providing such education to these authorities as is required. Amendments, if
necessary, to that effect should be made to relevant legislation.
We asked the CMC about the matter which has become notorious, concerning the
shredding of Fitzgerald Inquiry documents, the authorisation of the wholesale release of
others and the failure to take any steps, so far as any could be effectively taken to remedy or
limit the problem, and the failure to inform the Parliamentary Committee or the government
of these failures. We have not pressed our inquiries out of deference to the Parliamentary
Committee which we expect will form a view about the relevant conduct, and the application
or otherwise of section 329 of the Crime and Misconduct Act.
We emphasize that where in our recommendations there appear proposed amendments
to legislation, the proposals are in early draft form only. We offer them as a guide only and
to

indicate the substance of desirable legislative changes. They will need refinement and

checking to ensure harmonization with the Crime and Misconduct Act, and other relevant
law.
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The Recommendations
Recommendation 1
There should be an administrative re-structure of the CMC to be conducted by the Public
Service Commissioner. The reasons for this are the divestment of education and some
research functions from it, its increasing bureaucratisation, its loss of prioritisation of focus,
the likely reduction in complaints, and the possible division of its functions between two
bodies if that is administratively justifiable, likely to save expense and can be done without in
any way compromising the important core functions which the CMC now has.
The. CMC should in all respects be bound to cooperate.

Recommendation 2
It ought to be a condition of employment of persons performing management or supervisory
roles within public service agencies that they take all reasonable steps to ensure that staff
under their management or supervision do not commit any act of official misconduct. A
failure to take reasonable steps to prevent that should hselfbe ground for tennination of the
supervisor's or manager's employment. We do not think that the current provisions in the
Public Service Act 2008 (Qld) adequate to achieve this result.
The Public Sen;ice Act 2008 (Qld) ought to be amended along these lines:

12N Additional responsibilities of chief executive officers and managers
(1) In this section-

manager means a person working in a unit of public administration whose
duties involve or include the supervision or management of other persons
working in a unit ofpublic administration (The staff);
(2) It is a condition of the employment of a manager that the manage1~ at all times
dUJing the course of his or her employment, take all reasonable steps in the
supe111ision or management of staff to make sure that such staff do not commit any
act of official misconduct.
(3) Breach by a manager of the condition ins 12N(2) shall be deemed to be official
misconduct.

Recommendation 3
There must be a large reduction in the matters going to, and being dealt with (even for the
purposes of devolution) by the CMC.
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Recommendation 3A
The Crime and Misconduct Act should be amended in the manner indicated below so as to
raise the threshold of what conduct constitutes "official misconduct":
Meaning of conduct
Conduct includes neglect,failure and inaction.
Meaning of miscouduct
Misconduct is conduct, or a conspiracy or auempt to engage in conduct, that
would, i{proved, be(a) a criminal offence; or
(b) a disciplinal)' breach providing reasonable grounds for tenninating the
person's service.f, if the person is or was the holder of an. appointment in a
unit ofpublic administmtion.
Meani1lg of official misconduct
Official misconduct is misconduct thaJ(a) affects, or could adversely affect, directly or indirectly, the honest and
impartial performance offtmctions or exercise of powers of a unit of public
administration or any person holding an appointment in a unit ofpublic
administration; or
(b) is engaged in by a person who holds, or at 1he time held, an appointment in a
unit of public administration and which involves(i) the pe1jormance oft he person 'sfunctions or the exercise of the pers·on 's
powers, as the holder of the appointment, in a way that is not honest or
is not impartial; or
(ii) a breach of the trusl placed in the person as the holder of the
appointment; nr
(iiij a misuse of information or material acqu;red in or in connection with the
pe1jormance of the person'sfunctions as the holder of the appointmem,
whether the misuse is for the person's benefit or the be11ejit. of someone
else.

The tem1 "misconduct", wherever it appears in the Act apart from the Lerm
·•official misconduct" or "police misconduct", should be replaced by "official
misconduct or police misconduct". The definition of "police misconduct" should
be amended by Lhe substitution of the word "behaviour" for the word "conduct".

Recommendation 3B
The Crime and Misconduct Act should be amended to require all complaints to be
accompanied by a statutory declaration (or, in case of urgency, within 7 days of a complaint)
to the effect that
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the complainant has read and understands the relevant sections (setting them out
in the declaration) of the Crime and Misconduct Act;

b.

that the complaint is not a baseless one; and

c.

that the complainant will keep the matters the subject of the complaint (and its
making) confidential for all purposes unless and until a decision is made upon it
that results in a criminal prosecution or proceedings in respect of it in QCAT.

We emphasise that the statutory declaration should quote the definitions of "official
misconduct" and "baseless complaint".

Recommendation 3C
The CMC should be required to replace the present online complaint lodgement system with
one that accurately states all of the relevant legal requirements for the making of a genuine
and not baseless complaint, including an accurate statement of the definition of official
misconduct and police misconduct under the Crime and Misconduct Act. The CMC should
also be required to ensure that all of its online and printed publications accurately and not
misleadingly state the relevant legal requirements for the existence of official misconduct or
police misconducL.

Recommendation 3D
The Crime and Misconduct Act should be amended to enable and ensure the prosecution of
those who make baseless complaints. Baseless complaints should be defined in the Act to
mean:
a. complaints that are malicious, vexatious, reckless or exclusively vindictive; or
b. complaints not made on the basis of something seen or heard by the complainant (and
not made on the basis of information provided by a credible person claiming to have
seen or heard something sufficient to form a basis for a complaint); or
c. complaints made without reference to, and consideration of the definitions of "official

misconduct" and "police misconduct" in the Crime and Misconducl Act.
There should be a substantial penalty for infringement of this law. Further provision should
be made for compensation to be ordered by a Com1 of appropriate jurisdiction to be paid by

the maker of a baseless complaint in respect of costs and expenses reasonably incu1Ted by the
CMC and by the subject of a baseless complaint in responding to or dealing with it.
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Recommendation 3E
The Crime and Misconduct Act should be amended to raise the threshold for mandatory
notification of matters to the CMC by public officials. Section 38 ought be amended so that
the duty arises only where the public official "reasonably suspects" that a complaint involves
or may involve official misconduct.

Recommendation 3F
The CMC should be obliged to instigate prosecutions for egregious cases of baseless
complaints.

Recommendation 4
The CMC's preventative function should cease, except for such advice and education as may

be appropriate and incidental to matters uncovered or found by the CMC in the course of an
investigation. The remaining preventative functions should largely be undertaken by the
Public Service Commission, except that we wish to make it clear that we are not
recommending the recruitment of any substantial additional number of people to perform
these functions there. We reiterate that integrity, to the extent necessary, should be taught as
an obvious element of overall diligence: "integrity'' has become its own over-elaborate
industry involving repetition of the obvious, and clothing it in a morass of high-flown
aspirational and often bureaucratic language. The provisions of the Public Service Act should
be accordingly amended.
Such functions therefore as the CMC presently exercises under sections 24(c), 24(e), 24(h),
33(a) and section 34(b) of the

Crim£~

and Misco11ducr Act, ought be transferred to the Public

Service Commission. There should be inserted into the Crime and Misconduct Act the
following provision:

When, in the course of carrying out its other functions undet this Act, it comes to the
notice of the Commission that conduct in the public sector may be improved, the
Chai1person may notify the appropriate manager i11 the relevant part of the public
sector of the possibility of improvement and ways and means of improvement.

Section 12(c) of the Ombudsman Act should be repealed to remove fmm the Ombudsman
general responsibility for administrative practices and procedures.
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Recommendation 5
In order to improve standards of conduct and diligence, and in replacement in pa1t at least of
Ethical Standards Units, there ought be established with the Public Service Commission an
Inspectorate empowered to inspect as it sees fit, whether without notice or otherwise, any or
all Departments and agencies of Government, and to have similar coercive powers to the
Auditor-General's much along the lines of the Federal public service Inspectorate which
existed in the past.

Recommendation 6
With the assumption of true managerial responsibility, and sanctions for failure to accept it.
the need for ethical standards units within Departments should disappear or at least be greatly
reduced. So too the emphasis upon unnecessary and duplicated integlity education will
reduce. We recommend an orderly reduction in Ethical Standards Units and their numbers.

Recommendation 7
Save for urgent applications in pending matters, the powers of the Director of Public
Prosecution under the Criminal Proceeds Conpscation Act for the criminal proceeds
confiscation regime (which the Director does not wish to retain) ought,

su~ject

to this

condition, vest in the CMC. The condition is that the CMC satisfy the Executive
Government that 'it has within it the legal and accounting capacity extending to a knowledge
of accounts, financial affairs, commercial law, property law, trusts, equity and tracing to
administer the regime. If that condition is satisfied, such procedural and legislative changes
as may be necessary should be made.

Recommendation 8
The law should be that it is an offence for any person (including an officer of the CMC) to
disclose that a complaint has been made to the CMC, the nature or substance or the subject of
a complaint, or the fact of any investigation by the CMC subject only to three exceptions.
The first exception should be that, in the case of a public investigation, fair repo1ting of, and
debate about it, will be pennissible. The second exception should be as authorised by the
Supreme Court in advance of publication or disclosure if there be a compelling public interest
in such publication or disclosure. The third is the case of a person cleared or not proceeded
against who authorises in writing disclosure of it. Disclosure could of course occur if
otherwise required by law, such as by Court processes or Court order.
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The resuiction upon publication or disclosure should be permanent in the case of no further
action by the CMC, an absence of any finding against, or a "clearance" of a person or
persons, unless that person or persons make the publication or disclosure themselves or give
prior written consent to it. If, however, the investigation leads to criminal proceedings or
disciplinary proceedings in QCAT, then, from the time of commencement of those
proceedings, no restrictions on publication or disclosure should remain.
There should be a suitable deterrent penalty for unlawful publication or disclosure by anyone.

Recommendation 9
Consideration should be given to the harmonization of the Standing Orders of the
Parliamentary Committee with such new provisions as are introduced into the Crime and
Misconduct Act regarding the confidentiality of complaints.

Recommendation 10
The Right to lnformarion.Acl ought to be amended to restrict Departments and agencies
(including the Information Commissioner) from being required to give reasons for refusal to
produce documents, the restriction to remain in place for 9 months. Reasons should only be
obligatory if and when the complaint results in criminal proceedings or proceedings in
QCA T; or, the subject or subjects of a complaint, authorise in writing the publication or
disclosure of the complaint. The exception to this would be if the Supreme Court earlier
determines there to be a compelling public interest in the disclosure of the reasons. We have
selected 9 months on the basis that by then the CMC should have completed any
investigation it undertakes.
The excuse from the requirement to give reasons must be general because if it is confined to
reasons in respect of a CMC investigation, then not giving reasons would immediately
identify that the matter was under investigation by the CMC and defeat the purpose of the
provision. We recognise that this is a far-reaching provision but cannot see any other
solution that would prevent leakage of infonnation about the existence, content or subject of
a cunent complaint or investigation. The severity of the provision is tempered by two
important qualifications that we recommend apply, namely that the embargo is limited to a 9
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month period, and that it be subject to contrary order by the Supreme Court in situations of
compelling public interest.
Similar amendments will be required to the Ombudsman Act to restrain the Ombudsman from
giving reasons for declining to intervene in a matter.

Recommendation 11
The Parliamentary Commissioner ought to have the statutory power, and the resources, to
investigate all complaints of offidal misconduct within the CMC and have separate power to
make investigations on his or her own initiative if thought by him or her appropriate. Such
investigations ought be conducted independently of, but subject to an obligation to report on
them, when completed, to the Parliamentary Committee. The Parliamentary Committee's
powers to make its own inquiries and investigations should remain. The Act should be
amended to provide accordingly.

Recommendation 12
The undertaking of non-specific research by the CMC is a distraction, and not such as to
justify the expense and resources needed for it. The research undertaken by the CMC should
be limited to that which is refen·ed to the CMC by government, with the qualification that it
should be at liberty to make submissions to the Attorney-General that it be permitted to
research particular issues or matlers on the ground that they are emergent, impo1tant and not
able to be addressed by other bodies, or is research incidental to an investigation of a specific
matter. No such research should be undertaken without the approval in advance from the
Attorney-General.

Recommendation 13
We recommend that no fUJther Memoranda of Understanding be entered into by the CMC
with other agencies, departments of Government or other bodies, and those in existence be
allowed to lapse, for the reasons we have given elsewhere: in short because they are
unnecessary and can lead to over-reach and confusion as to responsibilities.

Recommendation 14
We are concerned about the possibility of conflicts of interest in other depruiments of
Government. We recommend that the CMC pay close attention to the possibility of these: for
example, in asking the Auditor-General to participate in an investigation of matters or events
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which might earlier have come to the attention of the Auditor-General, or arguably could or
should have done so.

Recommendation 15
We can see no justification for other than one media liaison officer or trained media person at
the CMC. Good public relations depend upon good performance, not upon self-promotion, or
what some member or employee of CMC says or proclaims about it.
Whatever the role of the CMC may be, it is not to impart spin to what it bowls up to the
public, but to provide, as far as is necessary, a straight up and down account of its activities.
Just as good perfonnance will gain public confidence, bad pe1formance, as in the case of the
shredded and disclosed documents, will diminish it. .1\nd all the self-promotion, coloured
diagrams and glossy publications that the CMC might produce will not change a scintilla of
that.
We recommend that budgetary allocations take account of this recommendation.

Recommendation 16
Public meetings with, and inquiries of the CMC by, the Parliamentary Comrniltee have, since
30 June 2010 at least, been convened only in connection with the triennial reviews it
undertakes under section 282(f) of the Crime and Misconduct Act and the inquiry which the
Parliamentary Committee was undertaking immediately before this Report was finalised
concerning the inappropriate release and destruction of Fitzgerald Inquiry documents. No
doubt quite a de.al of what passes between the CMC and the Parliamentary Committee is
sensitive or otherwise confidemial. But much of it need not necessarily be. A body such as
the CMC which has the role of ensuring transparency by others should itself be purer than
Caesar's wife.
We recommend that the Crime and Misconducl Act be amended to require that the
Parliamentary Committee's hearings be public, subject only to the retention of the principle
of confidentiality with which we deal elsewhere in this Report, the necessity not to
compromise uncompleted investigations or convert functions, and non-disclosure of the
making of complaints.

Recommendation 17
An Implementation Panel consisling of the Public Service Commissioner, the Chairperson of
the CMC, and two others (not a current or former public servant) including a senior lawyer
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reporting directly the Atlomey-General and Minister for Justice and the Premier should, we
think, be established.
Both self-interest on the part of some, and institutional defensiveness, will be forces of
resistance to the implementation ofrecommendations. That is not to say that there should not
be any public debate about them. We would welcome that, just as we would welcome
disclosure in full of our Report, the submissions and all of our correspondence with the CMC
and others (subject only to suitable protection of those who have participated and ourselves).
But because such resistance can be expected and also because implementation may be
effected in different ways, we recommend that such a Panel be constituted to oversee and
assure as speedy an implementation as possible of such of our recommendations as are
adopted.
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Appendix 1

TERMS OF REFERENCE
1. An Advisory Panel is established comprising IAN DAVID FRANCIS CALLINAN
AC and NICHOLAS ARONEY to advise the Attorney-General and Minister for
Justice in relation to the matters set out below.
2. The Advisory Panel shall make such recommendations as it thinks fit:
a.

as to whether the Crime and Misconduct Act 2001 (Qld) ("the Act") and any
other associated statutes and regulations should be amended;

b.

to improve the operation of agencies charged with, or concerned in the
operation of the Act with respect to:
(i) the use or any abuse of the powers and functions conferred by the Act;
(ii) ensuring the maintenance of public confidence in the Act and the
relevant agencies;

c.

to ensure the prioritisation of focus by the relevant agencies on:
(i) criminal organisations;

(ii) major crime;
(iii) the elimination and prevention of corruption in public affairs;
(iv) timeliness and appropriateness of action by the relevant agencies;
a.

with respect to such other matters as the Panel think relevant to any of the
above matters.

3. The Advisory Panel's recommendations are to be made by way of a report, to be
provided to the Attorney-General by 14 March 2013. [This date was extended to 28
March 2013]
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CORRESPONDENCE WITH THE CMC
(Separate Volumes 2.1 to 2.3)
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Separate Volume
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Appendix 3
SUBMISSIONS RECEIVED

Submitter

Date

1.

Anonymous

Unknown

2.

Mr Rod Robinson

22.10.12

3.

Adjunct Professor Ernest Hunter

22.10.12

4.

Mr Douglas Craig

28.10.12

5.

Mr Peter Bates

30.10.12
14.11.12
12.] 2.12
02.01.13
29.01.13

6.

Mr Bruce Tinworth,

30.10.12

7.

Mr Greg Williams

05.11.12

8.

Dr Christiaan Willems

05.11.12

9.

Mr Kevin Lindeberg

09.11.12
23.11.12
07.01.13

10.

Queensland Ombudsman

09.11.12

11.

Mr David Stark

12.11.12

12.

Mr Adam Presnell

12.11.12

13.

Professor Tim Prenzler (Griffith University)

12.11.12

14.

Dr John Harrison (University of Queensland)

12.11.12

15.

Public Service Commission

12.11.12

16.

Dr Susan Galletly

14.11.12
17.11.12
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Date

17.

Mr Des O'Neill

14.11.12

18.

Mr Russell Pearce

15.11.12

19.

MrWanen Bray

15.11.12

20.

Ms Yvette Swadling

16.1] .12

21.

Mr Robbie Munn

16.11.12

22.

Ms Deborah Hughes

16.11.12

23.

Mr Francis O'Neill

16.11.12

24.

Parliamentary Crime and Misconduct Committee

16.11.12

25.

C. D. Hopkins

16.11.12

26.

Confidential Submission

18.11.12

27.

Mr Rob Messenger

19.11.12

28.

Mr Robert Wilson

19.11.12

29.

Whistleblowers Action Group Inc

19.11.12

30.

Queensland Audit Office

19.11.12
28.02.13

31.

Mr Gordon Hams

19.11.12

32.

Queensland Law Society

19.11.12

33.

Ba1kanu Cape York Development Corporation Pty Ltd

19.11.12

34.

Confidential Submission

19.11.12

35.

Mr Robin Priebe

20.11.12

36.

Qld Nurses' Union

21.11.12

37.

Queensland Police Union

21.11.12

38.

Mr Bruce Grundy

23.11.12

39.

Conji"dential Submission

25.11.12

40.

Mr Scott Flavell

29.11.12
20.02.13
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Date

41.

Queensland Health

29.11.12

42.

Public Service Commission

04.12.12

43.

Department of Justice and Attorney-General

11.12.12

44.

Department of Education, Training and Employment

20.12.12

45.

Ms Elizabeth Bourne

02.01.13

46.

Confidential Submission

06.01.13
21.02.13

47.

Ms Pauline Wilson

11.01.13

48.

Mr Philip and Mrs Christine Eason

12.01.13

49.

Ms Jo1yon Ellis and Ms Doris Grosskurth

14.01.13

50.

Professor Charles Sampford

20.01.13

51.

Professor Graeme Orr

21.01.13

52.

Parliamentary Crime and Misconduct Commissioner

22.01.13

53.

Mr Michael Watts

24.01.13

54.

Mr David Chidgey

24.01.13

55.

Confidential Submission

25.01.13

56.

Confidential Submission

30.01.13
25.02.13

57.

Confidential Submission

06.02.13
08.02.13

58.

Queensland Police

20.02.13
05.03.13

59.

Confidential Submission

10.03.13

60.

Mr Peter Pyke

13.03.13

61.

Dr Pam Swepson

13.03.13

Review of the Crime and Misconduct Act 2001 (Qld)

227

Appendix 4
MEDIA REPORTS OF CMC COMPLAINTS AND INVESTIGATIONS

No.
1.

Title and Description
'Driscoll papers given to CMC'

Source and Date
The Courier Mail,
20.03.12

Scott Driscoll MP faces possible CMC investigation after a
whistleblower from a community organisation contacted the
CMC yesterday.
"A whistleblower from within the taxpayer-funded Regional
Community Association Moreton Bay has gone to the CMC
with thousands of documents alleging Mr Driscoll has serious
questions to answer"
2.

'Costello Conflict Claim'
Conflict of interest re: Peter Costello and the Commission of
Audit Report

Sydney Morning
Herald,
07.03.12

"A complaint about former federal treasurer Peter Costello
lodged with Queensland's Crime and Misconduct Commission
highlights potential conflicts of interest between his job
overseeing the future of the state's finances and his ownership
of a lobby group representing companies that could benefit
from state asset sales".
3.

'Dob in a colleague ... for your health'
Article says the CMC is investigating the issue of wastage and
misuse of taxpayers money
"QUEENSLAND Health workers will be able to dob in
managers and colleagues over waste via a new portal on their
staff intranet site. The portal, which will allow employees to
tell Health Minister Lawrence Springborg about misuse of
taxpayer money, anonymously if they wish, will be announced
as part of the State Government's health blueprint, to be
launched on Wednesday ... The Government has received
dozens of letters about wastage and misuse of taxpayer money
in Health since taking office last March ... A Crime and
Misconduct Commission investigation into the issue is
ongoing."

The Courier Mail,
24.02.13
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'CSG unit staffed well: Government'

Drew Hutton of "Lock the gate alliance" asks CMC to
investigate lack of staff to police CSG wells
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The Brisbane
Times,
22.02. 13

"The new plan comes a fortnight after claims the Bligh
Government in 2010 "rushed" approvals for major coal seam
gas projects in Queensland. Mr Hutton this week lodged
documents with the Crime and Misconduct Commission
asking them to investigate these claims. The documents
allegedly show public servants were pressured to approve the
$16 billion QGC project while they were approving the $18
billion Santos GLNG project in May 2010."

5.

'Sacked bureaucrat could sue: Qld premier'

The Courier Mail,
21.02.13

Article mentions the CMC investigation into the appointment
ofRos Bates' son
"The Crime and Misconduct Commission is investigating how
the son of a government minister was appointed to a well-paid
job in Mr Caltabiano's department. Mr Caltabiano was
suspended and later sacked amid claims he misled a budget
estimates hearing about his relationship with former arts
minister Ros Bates's son Ben Gommers".
6.

'Claims Labor pressured staffto approve CSG mines'
Article re: whether CMC will investigate allegations into
whether the Labor government pressured public servants to
approve to CSG mines
The Crime and Misconduct Commission is assessing whether
it will investigate allegations the Labor government pressured
public servants to approve two CSG mines. Lock the Gate
Alliance president Drew Hutton lodged a complaint with the
CMC on Tuesday using documents obtained under Right to
Information laws as evidence approvals were rushed through.
A CMC spokeswoman acknowledged the watchdog had
received a complaint but would not reveal further details.
"The CMC can confirm, as placed on the public record, that it
has received a complaint alleging official misconduct in
relation to the approval process for two resource projects," she
said. "The CMC is assessing the complaint. It is not
appropriate to comment further."
"In all matters it is important to note that everyone is entitled
to the presumption of innocence and all allegations should be
treated as unsubstantiated until a final outcome is reached'."

The Brisbane
Times,
20.02.13
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'CMC to investigate cash for contracts claims'
CMC will investigate allegations of an official working for
Ros Bates offered to secure contracts for at least one company
in return for cash.
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The Brisbane
Times,
18.02.13

"The Crime and Misconduct Commission will investigate
allegations an official working for former Newman
government minister Ros Bates offered to secure contracts for
at least one company in return for cash. The allegation comes
as the state government tries to move on from the resignation
of Ms Bates as Arts, Science, IT and Innovation Minister."
8.

'Michael Caltabiano to lose DG post'

The Courier Mail,
15.02.13

Refers to investigation into positions at TMR
"Mr Caltabiano stood aside as DG on October 25, after his
Minister Scott Emerson referred him to the Ethics Committee
for allegedly misinforming an estimates hearing about his
work history. He has remained stood down since then,
pocketing around $10,000 a week. The Ethics Committee
suspended its investigation into the matter, until a Crime and
Misconduct Commission investigation into appointments at
TMR was complete. The CMC investigation is ongoing."
9.

'Acting coast mayor denies assault claim'

The Courier Mail,
19.12.12

Allegations of assault by Acting Gold Coast Mayor, Cameron
Caldwell, referred to the CMC
"Industrial property specialist Colin Ivory has alleged Mr
Caldwell grabbed him by the throat at a Sunday night
fundraiser for a program aimed at tackling childhood obesity.
Mr Caldwell said he had referred issues relating to the
developer to the Crime and Misconduct Commission. Mr Ivory
told AAP Mr Caldwell's claims were "laughable" and he'd
never discussed the infrastructure charges with the councillor".

10.

'Education Qld southeast boss suspended'
The CMC confirmed it was investigating allegations into
official misconduct relating to the recruitment of a number of
staff to DETE.
"The Crime and Misconduct Commission (CMC) told AAP it
had received information alleging official misconduct relating
to the recruitment of a number of staff to the Department of
Education Training and Employment. The CMC is
investigating the allegations," a spokeswoman said. The CMC

The Courier Mail,
22.11.12
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would not name anyone involved or say where they were
employed. The department has confirmed it stood aside Mr
Heppner on Tuesday night pending the CMC investigation."

11.

'Qld doctor accused of pocketing $2 million'

The Australian,
12.11.12

CMC investigation into Qld Health and discovery of $2
million pocketed by a Queensland Health Specialist
"The Crime and Misconduct Commission (CMC) has
uncovered evidence a Queensland Health specialist pocketed
$2 million in what is believed to be a widespread rort of the
system. The Courier-Mail newspaper says it has obtained a
brief prepared for the Department of Premier and Cabinet by
the CMC which cites evidence of specialists earning
undeclared extra money from private patients while on duty at
public hospitals."
12.

'Qld university hit by misconduct scandal'
University of Queensland is investigating allegations senior
staff channelled business from volunteer dental patients to
their own practices
"The Crime and Misconduct Commission (CMC) told AAP it
oversaw the first probe and was satisfied with the outcome. A
review of this matter has recently been commenced and the
CMC will be notified if any further misconduct is revealed,"
the CMC said."

AAP,
19.10.12
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EDUCATIVE MATERIALS
Separate Volume
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EXTRACT FROM QUEENSLAND GOVERNMENT SUBMISSION TO THE
FITZGERALD INQUIRY

"The O'Connell Inquiry"
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