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State Cluldren Bill. [5 SEPTEMBE!!.] Papers. 757 

LEGISLATIVE COUNCIL. 

TUESDAY, 5 SEPTEMBER, 1911. 

The PRESIDENT (Hon. Sir Arthur Morgan) 
took the chair at half-past 3 o'clock. 

APPROPRIATION BILL No. 2. 

ASSENT. 
The PRESIDENT announced the receipt 

of a message from the Governor conveying 
His Excellency's assent to this Bill. 

PAPERS. 
The following papers, laid on the table, 

were ordered to be printed : -· 
Communications from the Principal Medi

cal Officer and the Commissioner of 
Public Health on the subject of the 
revocation of the proclamation of ths 
ConOO.gious Diseases Act. 

Report of the Public Service Board. 
Statute made by the University of Queens

land. 
Regulations made by the Department of 

Public Instruction for the regulation 
of the Central Technical College of 
Brisbe"ne. 

Annual report of the University of 
Queensland. 

Thirty-fifth .annual report of the Secre· 
tary for Public Instruction. 

Annual report of the Curator of Intes· 
tate Estates. 

Report of the Official Trustee in Insol
vency, Brisbane, for the year 1910. 
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QUESTIONS. 

SusPENSION OF CONTAGIOus DISEASES AcT IN 
METROPOLITAN AREA. 

RoN. W. F. TAYLOR asked Ron. A. H. 
Barlow-

" What reasons have induced the Govern
ment to suspend the operation of the Conta
~~~~~ Riseases Act of 1868 in the n1etropolitan 

RoN. A. H. BARLOW replied-
~~ Official recominendations rnade by the 

Commissioner of Public Health and by the 
Government Medical Officer. Vide reports laid 
on the table of the Council to-day.'' 

NAVIGATION ACTS AMENDMENT BILL. 

SECOND READING-RESUMPTION OF DEBATE. 

HoN. G. W. GRAY said: This Biil deals 
with a subject to which I have devoted a 
great durl of ,attenticn-navi"'ation in the 
\~ at~rs, of the StatB_ cf Q_ueensl~nd, and par
trcu.ar"y m coJ_InBctron wrth the pert of Bris
bane. The Brll was hurriedly initiated in 
this Chan:bBr, and ccnsequently I had not an 
opportumty of . carBfully perusing it before 
the ~econd-readmg speech of the Hon. Mr. 
J?arlow, who rs m chargB of the Bill. I 'have 
smc-e done so, and I have looked up thB 
Hansard containing the report of the hon. 
!'entleman's speec'i:r with the object of gather
Ing vvhat wa~ tho reason fDr bringing in a 
rr1ea~,ure, vv_hrch he 'tern1s " a very sin1 nle 
one. In hrs speech he sa vs- -

·~ ~ express no opinion"' as to the pr(- -ent 
positiOn of the Governn1ent in respect of lo,- .,

88 
and ~mnages occasioned by the negligence of 
the Pilot while in charge of a vessel ; but it 
WII_l be apparent t_o h~n. men1bers that a very 
SE.rwus loe.s _of this kind, running to perhaps 
half a milliOn of money, would practically 
bankrupt the State for the year." 

That_ i? a very bold, statement coming from 
n. Mmrster ?f the Crown, nnd I wcul-d like 
hrm ~o revrew the last twenty years, and 
tabl_c 1ater on the .amcunt of the claims made 
cl~urng that period. I think the smallness 
"". ~he amount \Yould a;tonish even the 
Munster. 

Eon. A. G. C. HAWTHORX: Simply because 
they tho';'ght. they had no case-that there 
was J_IO lrabrlrty on the part cf tho Crown
that IS the who:e reascn. 

I-I oN. G. W. GRAY: The hon. gcntleinan says
.. The Bill ith:;Ir is v...:ry simple." 

r_r}len th~\ hon. g-entlcmHn quot-ed c:auso 2 o, t.he B!,l-

. "Nc: civil ren1edy shall lie against an 
jnlot ll1 the employment of the c" ' y 
represented by the GoYernnlent of th~w~t ~s 
of Queenslant:! for or in re8pect of any darnaag~ 
~~ /~~t ,?ccasioned by J;is negligence or want 

'l'hat i< to , th:·t. though the pilot is an 
< np:o· co o;_ GovernnH.:nt, tLe (~ovcrn~ 
rn nt_ a1 not rcs1)-c._asib:o for any dai•'<to·n 
o::~ca,sioned. b? his negligen~e or 1vant of ~J~iTl~ \1 cl\ I thmk that under these circumstances 
t;1? Gove_;·n:nent should sec that they have a 
so:rlful pr_.o_t-a m~n who is up to the work. 
If tho Mrmstcr onry tabiBs the claims for the 
hast twhnty _yBars, he will seB whether or not 
· e IS t e rrght man. Then the han. gentle
man quote-d c~ause 3-

" The Crown as represented by the Govern
rent of the State of Queensland shall not be 
Iable for or m respect of any damage or loss 

[ H on. G. W. Gray. 

occasioned by the negligence or want of skilL 
of any pilot, or otherwise for any act, defauit, 
or omission of any pilot while in charge of 
any ship or vessel." 

" This," says the l\linister. " is the bt:C~<bor;e 
of the measure "; and this is the l\lrnrster s 
explanation of a Bill which he describes as "' 
Yery simple one. I hope to show hon .. mem
bers that it is one of the most drastic and 
unjust measures yet tabled in this Chamber; 
and, further, I intend to oppose the second 
reading. and vote against it. What is the 
position? The Government of Queensland 
make it compulsory on tho owners of oversea 
ships coming to our ports that they hand 
over the navigation of same to pilots in the 
employ of the Government, the captain and 
owners b<Jing relieved of all responsibility till 
the vessel is berthed at. the wharf. \V e want 
to encourage the owners of these oversea 
ships to come here to take away _the en_or
mous clips of wool and the ever-mcreasmg 
exports of this port. Since we federated a 
great change has come over the scene, and 
there is more difficuit.y in getting these shrps 
filled in British ports than there was for
merly. Our present prosperity is such that 
there is not much to complain of in regard 
to Ioarling for Australia. The material for 
the railwavs we arc building has to come out 
lrere, and· a large proportion of ?Ur imports 
are due to the Government havmg a large 
share in increasing the tonnage in the cas_e 
of 'hips coming from British ports.. H "s 
our aim not to throw cold water on thrs port, 
or give it a barl name; on the contrar:v. _we 
want to establish it as a port. The meanmg 
of "port, " is a haven or place of refug' for 
oversea ships. 

Han. B. FAHEY: For all ships. 

HON. G. W. GRAY: For all ships, ec,pcci
ally for the larger valuable ships coming from 
oversea ports. I look upon it as a cond"nma
tion of the port of Brisbane to bring in a 
measure of this sort. The Government make· 
it compulsory on ownerc: of oversea slnps 
coming to our ports to hand over the naviga
tion of the same to pilots in the employ of 
·the Government, the captain and owners 
being relieved of all responsibilitST in th';'t 
respect from the arrival of tho vesJcl outswe 
Cape Mor-eton till the bBrthing of the sh1p 
at the wharf. 

Ron. A. G. C. HAWTHORN: vVhile there ie 
a pilot. 

The ATTORNEY-GENERAL: They cannot both 
have charge . 

HoN. G. W. GRAY: Divided authority 
never succeeds; consequently, it was found 
ncc,,ssary, I suppose, under the compulsory 
pilotage system to put the entire rP ponsi
bility on their official, the pilot; and I take 
it that they have exercised great care through 
the l\Iarine Board in the employment of 
capable men. The Government make a 
charge for pilotage; and the amount paid by 
shipowners last year amounted to £16,111 
18s. 1d. for the port of Brisbane only. 

Ron. B. FAHEY: How much for tJre whole 
State? 

HoN. G. W. GRAY: Between £20,000 and 
£21,000. 

The ATTORNEY-GENERAL: vVhat was that 
charge for? 

HoN. G. W, GRAY: For pilotage only; 
against which the salaries of the pilots would 
run into about £2,400. 

The ATTORNEY-GENERAL: That is not the
whole expenditure. 
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HoN. G. W. GRAY: The Government 
charge for pilotage of oversea ships has been 
a very profitable one for many years to the 
consolidated revenue, and there have been 
very few claims against the Government, 
which speaks well for the pilots of this port. 
Unfortunately, there have been two or three 
claims of late, to which I will briefly refer, 
and the outcome of which I presume is the 
tabling of this unjust Bill, which practically 
condemns the port of Brisbane. Those claims 
refer to the steamers " W aipara," " Port 
Chalmers," and "Eastern." The "Wai~ 
para," whilst in charge of the pilot, struck 
rocks in the vicinity of Smith's Rock, off 
Cape Moreton, on 25th August, 1909. The 
finding of the Marine Board of Queensland, 
who conducted an inquiry into the matter, 
was as follows:-

" Th' board find that the accident was 
caueed by the default of the pilot, aud recom
mend that his license as a pilot for the port 
of Brisbane be su;::pended for th rte rnonthR. 

"The board exonerate the master from all 
blame, and desire to place on record their 
appreciation of tht: prmnpt and seanutn!ike 
conduct displayed by him in extricating his 
ship from such a serious position, as the 
Rlightest delay might have cu1minat~d in the 
found,·rinr; of the ship, and probably a f::~rious 
loss of lift". This is apparent from the fact 
that beforP bfaching th~ vc: el had beco1ne 
unmanageable. 

" Cr('dit is also due to Pilot Smith for his 
co-operation with Captain Rickford in con
ducting the ship on a dark and squally night 
to the n1o~t favourable spot in that locality 
where she could lie aground." 

And the board'g recommendation was subsc
qugnt,Jy approved by the Hon. the Treasurer. 
Tbe "Port Chalmers," whilst in charge of a 
pilot, grounded off Kinellan Point, and subse
quently struck the Kennedy \Vharf, in Petrie's 
Bight, on 13th January, i911. 

T'ne ATTORNEY-GENERAL: That is sub judice 
at present. 

HoN. G. 'N. GRAY: I think not. 
Hon. \. J. THYNNE: The Bill does not 

provide for its being sub judice. 

The ATTORNEY-GENERAL: The Bill IS not 
1·ctrospective. 

Hon. A. J. THYNNE: Is it not? 
The ATTORNEY-GENEHAL: It is not intended 

to be retrospective. 

HoN. G. W. GRAY: The finding of the 
Marine Board was as follows:-

" The hoard find that the "Port Chalmers" 
r·J1IidNl with the Kennedy VVharf owing to a 
1:..~ 'lVY fresh in the river renderlng the vF~el 
unmanageable on rounding the bend at Kan
garoo Point, when she (•aught the force of the 
current. 

"Having regard to all the circun1stances, 
the board consider tne pilot would have shown 
greater prudence in anchoring in Shaf ,ton 
Re'"'!.ch until further tug aS,']i' tance ,yas 
obtained." 
The other case was that of the "Eastern," 
which was stranded on Salamander Bank, 
Moreton Bay, on 25th January, 1911, and the 
finding of the Marine Board was-

" The board; hadng carefully considered the 
evidence, find that the stranding \Vas due to 
over-confidence on the part of the pilot in 
navigating the ve"sel in the North Chan·nel at 
fuli speed when the leads were obscured by a 
I-·a~sing rain squali, instead of anchoring until 
the weather cleared. He appears not to have 
<alculated the distanees run, and also to have 
mixed up the identity of the buoys." 

Tbe ATTORNEY-GENERAL: These cases are not 
settled yet. 

HoN. G. W. GRAY: This Bill should not 
have come on if vou wanted to withhold this 
matter because ·it is absolutely necessary, 
in dealing with a drastic measure of ~his sort, 
to bring forward stubborn facts winch show 
how difficult it is to justify the Bill. The 
board further found this-

" The pilot frankly and unreservedly takes 
the blame for the casualty entirely to himself, 
and the board are unable to discover in the 
ovidenc·e anything to warrant them taking an 
opposite view or as implicating anyone else, 
and the board, therefore, find the stranding 
w:cs caused by the default of the pilot, and 
recommend that his license for the port ot 
Brisbane be suspended for three months," 

That recommendation was approved by the 
Hon. the Treasurer. \Vith a practical know
ledge of thirty-five years of everything apper
taining to our shipping, I can only suppose 
that these three matters have stirred up the 
Government and caused them to take thie 
measure. For the information of hon. gentle
men, I may point out that the section 633 of 
the Imperial Merchant Shipping Act provides 
that-

" An owner or master of a ship shaii not be 
answerable to any person whatever for any 
loss or damage occasioned by the fault or 
incapacity of any qualified pilot acting in 
charge of that ship within any district where 
the mnployment of a qualified pilot is com
pulsory by law." 

Hon. A. H. BARLOW: That is what we 
want to do-we want to take off the liability. 

HoN. G. W. GR.A Y: What becomes of all 
the measures brought in from time to time 
shifting the responsibility on to the em
ployer? We have had tabled in this Parlia
ment by my hon. friend any number of these 
Bills putting responsibility on the employer, 
and the result is that he has to take out 
a. policy of insurance covering every risk. 

Hon. A. H. BARLOW: Tnat is really what 
we want to do. 

HoN. G. W. GRAY: Well, you take out 
a policy to cover yo~rs;If against the ri.sk; 
but I am quite sure 1t 1s not such a :-~'nous 
matter. This alarming £500,000 that .the 
hon. gentleman talks about will narrow itself 

down to a very small sum if he 
[4 p.m.] will ascertain the claims made 

during the last twenty years in 
connection with pilotage in the port of 
Brisbane or in the whole State of Queens
land. L' nder the Imperial Act a pilot enters 
into a bond of £100. 

Hon. A. G. C. HAWTHOllN: That is a 
pilot under Trinity House. 

HoN. G. W. GP<AY: Yes. 
Hon. A. G. C. HAWTHORN: There are 

a lot of free pilots as well. 
Hon. B. FAHEY: There are no pilots in 

the employ of the Crown in the United 
Kingdom. 

HoN. G. W. GRAY: No. The Govern
ment charge these enormous sums for pilot
age and employ their own pilots, and they 
want now to relieve themselves entirely 
from all responsibility for the acts of their 
employees. It is a most unfair thing to do. 

Hon. B. FAHEY: You don't blame them 
if the:v can do it? 

HoN. G. W. GRAY: A very strict exam
ination has to be passed. The pilotage dues 
are very limited, being a fee to cover the 
pilots' salaries and cost of runmng the 
department, and are paid to the pilo~s' 
salary fund, less a poundage of 6d. m 

Han. G. W. Gray.] 
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t~e pou~d on the pilotage earnings of all 
j:Jllots hce_n~ed . by Trinity House. That 
IS the positiOn m the greatest port in the 
world. 

Hon. A. H. BARLOW : And the British 
Government are not liable? 

HoN. G. W. GRAY: The British Go
vernment are not liable. 

The ATTORNEY-GENERAL: And they take 
the fees. 

HoN. G. W. GRAY: The captain and the 
.owner are not liable in Great Britain. 

Ron. A. H. BARLOW: That is so. 

HoN. G. W. GRAY: And the hon. gentle
man wants to make them liable. 

Ron. A. H. BARLOW: No. We want to 
get out of the liability. 

The ATTORNEY-GENERAL: We want to 
make the law the same here as it is in 
Cheat Britain. 

RoN. G. W. GRAY: Notwithstanding that 
the Government are getting over £16,000 a 
year out of these shipowners for pilotage, 
the Government want to make them respon
sible for the acts of the employees of the 
Government-the pilots. 

Hon. A. H. BARLOW: \Ve want to get 
into the same position as the owner under 
~he Imperial Act from which you are quat
mg. 

RoN. G. W. GRAY: This is not a Bill to 
d<? that. First of all you have to dispense 
With all these thou2ands of pounds that are 
paid int'.' i>he ?On~olidated revenue. They 
get nothmg paid mto the consolidated re
venue in the old country. 

An HONOURABLE MEMBER : The Govern
ment here make a profit from the pilotage. 

The ATTORNEY-GENERAL: \Ve do not make 
a profit. 

Han. A. G. C. HAWTHORN: On the actual 
pilotage you do. 

The ATTORNEY-GENERAL: We make a large 
loss. 

RoN. G. W. GRAY: I have been con
nected with shipping and contributed to the 
Customs revenue for twenty-three years be
fore we federated. It is something to boast 
about that in one year I paid one-tenth of 
the Customs receipts in Brisbane, and I 
ought to. know what I am talking about on 
a. questiOn connected with shipping and 
pilotage. 

Hon. F. McDONNELL: It is the general 
public who pay. 

RoN. G. W. GRAY: I suppose indirectlv 
the importer has to pa v this large annu,;-1 
sum paid for pilotage. • 

Hon. A. G. C. HAWTHORN: The ship
owner will pass it on to someone else. 

~ON. G. W. GRAY: The State of Vic
tona has adopted somewhat the sa me sys
tem as that which prevails in the old 
country, as will be seen by the fo!lowino- ex
tract from regulations relating to 

0
Port 

Phillip pilots and pilotage:-
" 73. Pilots' earnings, distribution of

Upon the receipt by the board from the Coll~c
tor of Customs, Melbourne, at the expiration 
~f e::ch month of the gro,,,s amount of pilots' 
... arn1n~s, ~111 an_y month, such amount shall 
be fortnw1th paid to the credit of the pilots • 
salary fund, and after 6 per centum thereol' 

lHun. 0. W. Gray. 

shall have ben dt :lu,~L d tlle-rf'from, t;_ pr('
vided by section 90 of the Marine Act of lbl:JU, 
the balance standing to the credit of such fund 
sha]] be apportioned to the sea and harbour 
pilots respectively, due regard being had to the 
services performed by each clabs of pilots." 

Hon. B. FAHEY : Those pilots are not in 
the service of the Victorian Government. 

HoN. G. W. GRAY: They are not in tho 
service of the Victorian Government. 

Hon. A. H. BARLOW : They are a corpora
tion. 

HoN. G. W. GRAY: I view this measure 
very seriously. The policy of the Govern
ment of Queensland-and of all our enact
ments-has been to make employers liable 
for all accidents of their employees, and em
ployers have had to take out policies of in
surance to cover these risks. The preseflt 
Bill, however, seeks to exempt the Go;crn
ment from all and every liability, notwith
standing the large revenue, as I have 
shown, the Government derive from pilot
age. In the last clause of the Bill it is 
proposed that the Governor in Council maj 
make alterations from time to time, and 
every such Order in Council is to have the 
same effect as if it were enacted in the 
statute law. 

Ron. A. H. BARLOW : We are going to 
alter that with regard to sailing ships. 

HoN. G. W. GRAY: Such Orders in 
Council are to have the same effect as if 
they were enacted by Parliament. That is 
rather a tall order. 

Hon. A. H. BARLOW: That power occurs 
i~: many statutes. 

HoN. G. W. GRAY: It occurs in too many 
statutes. These Orders in Council are simply 
the voice of the Cabinet of the day, formally 
signed by the Governor. The power is too 
much ,eX'ercised-more exercised than it ought 
to be, in my opinion. I shall sQy no more, 
as there are many other hen. mBmbers "1\h~ 
wish to speak. For my part, I intend to 
oppose the second reading of the BilL 

HoN. M. .JE::'i"SEN: The hen. member 
stigmatises the Bill as one of the mo;\ 
drastic and unjust measures that has eve
been intro,duced in this Council, but to me i:, 
appears to be one of the most j~st an::l 
r£.a-sonable lTiea.:;urcs ever tabled J..n t!Dl 
Chamber. Just imagine the position t:,ken 
up by the han. membor. In order to r·li'""' 
shipowners fr{)Dl tho pay1nent of sorr~e iD;:;ur~ 
Gnce-for that is what it an1ounts to-1 !h-:> 
c-ommlinit,J is to be liahl-9 to pay, it may be, 
up to £500,000 or £1,000,000. 

HoN. G. W. GRAY: I "·ould like to cor
rect the hon, member. The owners Df th'J 
large and costly vessels that now vis it this 
port cannot get cover for tho ''"ho>~ value- of 
the ships, end they have to be their own 
insurers very large:y. They are not covered 
by a polic,v. 

HoN. M. JE::'i"SEN: Is not this the positi'l'l 
--that the community says to thr,se shippin.; 
people, "You are iri this business for profit. 
One of your risks must be the risk of pilot· 
age. 'I'hose .are the t-erms on which you do 
business here." And, so far as they can 
insure, thcv do so. The han. member said 
that there 'have been no claims for twenty 
years, 

Hon. G. W. GnAY: I did not sa,.· that. I 
said there had been very few c],{ims. 
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. HoN. M. JENSEN: The public opmwn 
ll.as always been that the Crown is not liable 
for the negligence of the pi;ots. The hon. 
member said that it would give this port a 
bad name if the Bill were passed. C.:an he 
mentron any State or any part of the world 
in which the community is liable for the 
negligence of the pilots? I know I may be 
aske-d if I can mention any part of the 
world where the contrary is the cas£. Unfor
tun<ttely, I have not had the time to look 
~he matter up; but I pr'·~ume that, if there 
1' any part of the world where· the Crown is 
liable, the hon. member with his re5earch 
would have found it out. We are told that 
the Government should see that they have 
skil_ful pilots. No doubt they do that. But 
1s 1t not the case that occasionally, after 
many years, the skilful pilot is guiltv of an 
isolated instance of negligence? Isv it not 
the case on the railwavs that sometimes the 
e.areful and skilful eri'gine-driver who has 
b~en driving h_is engine for tw~nty years 
w!thout. an acc1dent, n<eglects a. signal and 
passes 1t? 

Hon. C. S. McGHIE: An accident may 
not be due to negligence. 

Ho~. M. JENSEN: But the obj<ect of this 
B1ll IS to reheve them from liabilih for 
neglig·ence. The Han. Mr. Barlow 'inter
jected, when the Hon. Mr. Gray was quot
mg from th~ Merchant Shipping Act of 1894, 
that the object was to place the Government 
1n the same position as tho shipowner under 
th-at Act. Now, if the shipowner, whose 
<e>bJect is profit, is not liable~and he i, not 
liable at common law as well ·as under the 
Mercha~t Shipj)ing 'Act-why should the 
{l{)mmumty be hable? I know of course 
that it may be said that the C;·own select~ 
its employeus, whilst the shipowner has no 
say in the matter. I sincerely hope that the 
Bill will p<tss in its present form. It seems 
to me to be monstrous that the community 
should pay for thB negligence of the pilot. 

HoN. A. G. C. HAWTHORN: There is 
no doubt that at common law the pilot at 
present is liable for n<egligence. This Bill 
will entirely upset that, ·and in future the 
pilot will not be liable for any negli"ence 
or want of skilL · "' 

Han. M. JENSEN: What about the Crown? 

HoN. A. G. C. I-I A WTHORN: Th<e 
Crown, to n1y n1ind, never has been liable. 
My own opinion is that the better o:un 
would be to not hav,_·' C0:!11pulsory pilotage 
at alL 

Hon. P. MACPHERSON: Hear, hear! 

HoN. A. G. C. I-IA WTHORN: That would 
be fairer and more in consonance with the 
general principles of commercial and mari
time law than the· present position. The 
question of compulsory pilotage is one that 
has been considered very largely of late 
years and very adverselY criticised. In the 
United Kingdom there· is a great deal of 
diversity of opinion on the subject. In some 
~ixty ports ~here is compulsory pilotage, and 
m some thnty odd there is free pilotage 
showing that in a country with so much traffi~· 
as the United Kingdom they are not at all 
unanimous with regard to what is the best 
thing to do. Personally, I think that ship
owners should have the right to say whether 
they will employ a pilot or not. If they 
like to take onn, the Government should 

have one there ready to be employed, and 
proper charts should be kept up to date .. If 
a captain of a ship likes to take the risk of 
entering a port without a pilot, then the 
risk is his. The shipowner and the captain 
would then be liable in the event of any 
accident occurring, and the Crown would 
have no liability in the matter, as, in my 
opinion, it has no liability now. On the 
continent of Europe there is very little in 
the way of compulsory pilotage, and even 
in the Suez Canal, I understand, the pilot 
is simply adviser to the master of the 
vesseL In regard to the "Waipara," I speak 
with a considerable amount of diffidence. 
I think nothing should have been paid in 
that case. I can find no case where a 
pilotage authority has been held liable 
for a pilot's negligence, and "Marsden on 
Collisions at Sea " (1910) bears this out. 
The Hon. Mr. Gray said that for the 
last twenty years there had been very few 
claims; and I agree with the Hon. Mr. 
Jensen that it is because it has been accepted 
as a principle that the Government are 
not liable for accidents met with while a 
pilot is on board. The "\Vaipara" came in 
and took a pilot. ·when the vessel was 
going out again-the pilot having left her 
after directing her course and giving full 
instructions to tho captain-she went ashore; 
and I consider that is a case where the Go
vernment were not liable. Even in a case 
~the " Mobile "-where the pilot went down 
below temporarily, having set the course and 
leaving the captain in charge, during which 
time the ship collided with another vessel, 
the master of tho ship and the ship itself 
were held to be liable ; and I think the case 
of the "vVaipara" was very much stronger, 
because the pilot had actually left the vessel, 
and she was in charge of the captain. Then 
there was the further factor that the captain 
of the ship, who was the only person besides 
the pilot who knew the exact position of the 
ship and the instructions given by the pilot, 
has since died, and this strengthened the 
case of the Government. I think the pay
ment of that £8,000 to the other side was 
recognising a liability never recognised 
before. 

The ATTORNEY-GENERAL: .£5,000. 

HoN. A. G. C. HAWTHORN: I suppo~o 
the costs would run up to another .£2,000. 

The ATTORNEY-GENERAL: No. 

HoN. A. G. C. HAWTHORN: Whatever 
they were, I do not think the liability should 
have been recognised. The accident occurred 
while I was Treasurer; and I went into the 
case fully with the Marine Department and 
legal officials, and that was the impres
sion I formed. Tho admission of liability in 
that case may have the effect of causing 
the owners of the other two vessels t.o con
tinue their claims against the Government. 
I understand the Bill is not to be made re
trospective, and will not interfere with their 
rights, if they have any; and I think that is 
a fair position to take up. On the whole, I 
think we should not go in for compulsory 
pilotage; but if we have compulsory pilot
age I consider this Bill is nece9sary. The 
Commonwealth Government last year 
brought in a Bill-which I understand is 
to become law this year-and in the 
347th clause of that Bill it is provided that 
no pilot shall be liable for any damages 
beyond .£100 on account of any loss caused 

lion. A. G. C. Hawthorn.j 
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by his defect or want of skill; and, further, 
that the Commonwealth shall not be liable 
for any loss caused by defect or want of skill 
on the part of a pilot. As that will prob
ably become law throughout Australia I 
do not know that it ,might not be as ~ell 
to put in that provision with regard to 
£100-(hear, hear !)-so that it will be in 
conformity with the Federal law. 

HON. A. H. BARLOW: We could not do it 
in this House. 

HoN. A. G. C. HAWTHORN: It could 
be done by the Government though we may 
not be able to do it here. ' 

HoN. A. J. THYNNE: The announce
ment has been made that the Bill is to be 
amended ):ly ~eserving all existing rights, 
and that mmphfies the matter as far as I am 
co_ncerned. Assuming that the amendment 
will be pr_oposed by the Government, tho 
~ml:y q':estwn now to consider is whether 
1t 1s nght that the State should have a 
system of compulsory pilotage and insist on 
malnng_ pt;ople pay pilotage and take no 
respons1b1hty for. the quality of the service 
rendered. That 1~ a principle which I think 
hon. members will need to look at Yery 
clnely. If the GoYernment are entitled to 
be exempt from tho consequences of tho 
;1eglect or wilful default of their servants 
m the bay, should not the Government also 
be exempt from responsibility for the neglect 
or. Wilful default of their servants on the 
ra~lway? Probably the desire of the Hon. 
Mr. Jensen and others is that all these Go
vernment undm:takings of private enterprise 
should be earned on by the State exempt 
from liability. 

I-Ion. M. JENSEN: No. 

HoN. A. J. THYNNE: That is the ten
dency of the argument. I say that if the 
State takes up _the conduct of a transport or 
any. other busmess for wh10h payment is 
rece1ve~, . ~he State should take the same 
respons1b1h_ty w1th respect to tho discharge 
of the dutJ<;'s as other people who take up 
s1m1la_r duties. Let the broad principle be 
estabh~hed . and rG<"ognised. The Govern
ment m thJS respect is nothing" more than 
a large company representing all the people 
of the State. A shareholder in the Tram
ways Company meeting with an accident 
recovers from his fellow sho"reholders in the 
company the damages he sustains ; and why 
shoul? not a member of the public who has 
~ustamed damages through neglect or defanlt 
m the administration of the great State 
c?mpany b';' entitled to receive compensa
tiOn ~rom hiS fello".' shareholders for injuries 
~usta1!1e~? The~e IS absolutelv no difference" 
m pr1I_!C1ple. _\\hen these efforts are made 
fr~m tnn.e to tunc to surround a State enter
pnse w1th some halo of defence-some 
atmosphe_ro that would make it impenetrable 
as to rln.nns for co1npensation on account of 
ne!Sle?t or default-people forget the basic 
Prll_lC!Ple on whiCh these things are founded. 
It 1s absolutely neceesary in the ordinary 
con.ditions of life that people who are 
obhged to take advantage of the facilities 
affor?ed f.o~ transport-or anything else of 
pubhc ut1hty-should be entitled to ade
quate con!pensation, for. injury caused by 
gross neghgenco. Why IS this appeal made 
on behalf of the taxpayers of this State 
~hat they should be exempt from contribut· 
m~ towards compensation for injuries sus· 
tamed through carelessness of servants of the 

[Han. A. G. G. Hawthorn. 

State? It is altogether unjust; and 1t H

not a thing that will inspire confidence in 
Government undertakings. I consider ,_hat 
in principle this Bill is misconceived. If, 
as Mr. Hawthorn says, the Federal Govern
ment are going to introduce a similar law, 
let them do it, and let them take the 
responsibility; but I hope this House will 
not take it upon itself to pass a Bill involv
ing so much injustice to the individual and 
unnecessary protection to the Government. 
It is a measure which compels people to 
accept what the State provides and does 
not allo\V anyone else to provide;_ and under 
the circumstancAS I am very much opposed 
to the principle of the Bill. 

The ATTORNEY-GENERAL: I think, 
judging by the debate, this is one of the most 
interesting Bills that has come before the 
Council this session. Referring first of all 
to the remarks of the Hon. Mr. Gray, I 
understood one of his objections to be that 
the claims during the past twenty years had 
been very few. He also attempted to make 
a point when he stated that the Government 
carry on the bnsincss of pilotage for the pur
pose of profit; but I think I shall be able 
to show that he is entirely wrong in that. 
They do not carry on the busiJ)ess of pi~ot
agc at all; and instead of a profit bemg 
made, a loss is made by the- Government. 

Hon. A. G. C. HAWTHORN: If you debit 
the cost of the harbours thoro is a loss. 

The AT'rORNEY-GENERAL: I will 
give the figures which I have got from the 
best authority, and hon. members will see 
whether they are reliable or not. The hon. 

member also referred to tho 
[ 4.30 p.m.] effect a measure like this would 

have on the reputation of the 
port, but I was quite unable to follow his 
arg-ument. It has boon already pointed out 
by several speakers that in no country in 
the world is the pilotage authority liable for 
the negligence of a licensed pilot. And if 
the law here is declared to be' what it is 
believed to be in other places, and what it 
has reallv been believed to be here, how 
that can ··do any damage to tho port I fail 
to understand. The Hon. Mr. Thynne says 
that the principle that the Government arc 
liable to pay for the default of their railway 
servants is precisely the same principle as 
their liability to pay for the default of thetr 
pilots. Now, there is the widest difference 
in the world between the two things. As a 
matter of fact, the raihvay business IS car
ried on by the State as a business, for the 
purpose o"f making a profit, while pilotage 
is not carried on bv the State as a business 
at all. It is simpiy the performance of a 
statutory duty which is cast upon tho State 
by the Navigation Act for the benefit of the 
public. If the contention of the hon. mem
ber 'vas correct, that every time a servant 
of the State is guilty of any default the 
State should be liable, what is the reason 
for the High Court deciding that the Stat-:> 
is not liable? A case was tried before tha 
High Court in which a constable made a 
mistake and arrested the wrong man. 'rhe 
State Government was sued, and it was held 
that, under the circumstances, the Govern 
ment were not liable at all. That case 
alone disposes of the argument of the hon. 
member that the State is like a big com
pany, and that, if any State employee is 
guilty of negligence or anything like that 
to one of the shareholders, then all the other 
shareholders are liable to pay for it. There 
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is a distinction between the State and a 
con1pany. A co1npany carric:--s on its opera
tions for profit, but the State necessarily 
has a large number of duties cast upon it 
for the public benefit into which the element 
of profit does not enter in the slightest 
degree. It would bo practically impossible 
to carry on tho government of a country if 
every ti1ne a person like a doctor, a con
stable, or a pilot made a mistake, heavy 
damages could be claimed against the State. 
The distinction between the two classes of 
liability seems perfectly clear to my mind, 
and I was very much astonished that a 
gentleman with the legal experience of my 
han. friend should haye confused the two. 

Han. G. W. GRAY: The difference is that 
the pilot takes charge of property on behalf 
of the Government which may be valued at 
£300,000 or £400,000, and if through care
lessness on the pa!·t of the pilot any dam
age is dono. t hon tho Govcrn1nent are re
sponsible. In the case of a policen1an it is 
quite different. 

The ATTORNEY-GENERAL: The hon. 
1ne1nbor rnisconcci ves the position alto
gether. The pilot docs not take charge of 
property on behalf of the GoYernment. He 
is not tho agent of tho Governtnent 1n 

taking charge of that property at all. 
Han. G. W. GRAY: He is an employee of 

the Government. 

The ATTORNEY-GENERAL: So is a 
constable an employee of the Government. 

Han. G. W. GRAY: But a constable is not 
put in posseesion of valuable property. 

The ATTORNEY-GENERAL: It docs not 
make the GoYernmcnt liable. I will giYo 
the han. member another illustration. An 
association agreed to provide a supply of 
duly qualified nurses in a certain neighbour
hood. They appointed nurses and paid 
salaries to those nurses and made certain 
charges for their services. A nurse \Vho 
was appointed and paid by this associa
tion was guilty of negligence. The patient 
brought an action against the association, 
and it was held that so long as reasonable 
<'are was taken to insure the competency of 
the nurse the association had carried out the 
duty it was bound to discharge, and it \Vac; 
not liable for any negligence on tho part oi 
the nurse. Again, ta.ko tho case of a local 
authority which prm-idod a hospital for the 
reception of persons suffering from infec
tious diseases. A physician \Vas appoiniPd 
to the hospit,al. The son of the plaintiff 
was treated in the hospital for scarlet fever, 
and was dis~harged by the doctor while he 
was still in an infectious condition. The 
local authority wrrs sued, and it was held 
that the:.· were not liable, in the same wccv 
as it is contended that the Government arc 
not liable for the negligence of a pilot. 

Han. G. W. GRAY: What is the occasion 
for the Bill if the Government are not 
liable? 

The ATTORNEY-GENERAL: I do not 
say they are not liable. I say that con
siderable doubt has arisen about the mat,tcr. 
The hon. member says that there have been 
hardly any claims during the last twenty 
years; but three or four claims have been 
made during the past vear, and one of those 
claims amounted to ' over £100,000, and 
another claim will probably amount to 
£25,000. There are other claims pending, 
and the han. member wants the Council to 
believe that there is really no serious neces-

sity to get the law declared on a matter like 
this. The position o£ the Government _Is 
\,his-that if theY are liable for the negll
gence of a pilot; they are potentiall,Y liable; 
for tho whole ,·alue of all the ships ana 
cargoes that come into this port except in 
respect of those vessels whose captaw& 
po~~ r.2ss certificates exc1npting then1 from 
pilotage. 

lion. G. \V. GRAY: On a tonnage .>f 
2,300,000 tons it is a very small percentage. 

'lne Al'l'U.KN.l£Y-GENEltAL: Is it not a 
nd1cu.lous tH111g to have the law in an unccr
tum <condition m regard to a matter 1ike this? 
1 ca.11 asbure hon. members that we have 
oprarons 1l'om so1ne ot the 1eadrng members 
or we oar who tnmk that tne Government 
would oe 'haole rn a case like this, and we 
lla~~ got oprnrons tram other leading rnem
~ers 01 tne bar who think that the Govern
ment WOLlld not be liable. Tlle " vVaipara, 
ca.oe iu wmcn ov,er ±;lUO,OOO was claimed by 
tne ~wners and ;t;5 (;{)0 was accepted in settle
rnent sno~s in a ~ost eloquent and convinc
iug \~ay what the uncertainty of the Jaw is on 
we woject. 'rlle lion. Mr. Hawthorn ex
pressea tne opmion that the " Waipara" 
case ,nou,d not have been settled, but 1 think 
that Jater and fuller inwrrnation than the 
non. geutleman had on the subject would 

uv.._.._ v race nha that rt was a very "\vrse settle
ment. It was a case that might h>tve gone 
on tor years. It might have gone to the 
J:'rivy Gouncil, and the amount ot £5,000 paid 
in settlement might have been swallo.wecl up 
in costs in the course o·f two or three years. 
The Hon. Mr. Gray and other hen. members 
have pomted out wllat is the law in England. 
ln Eng>and the pilotage authority . is not 
lmble and the pilot himself is only hable to 
the e~tent of £100. That provision has been 
copied in the Commonwealth Bill which was 
quoted by the Hon. l\lr . .Hawthorn, showmg 
that the Commonwealth law is to be the 
same as the Eng,ish. Personally, 1 do not see 
any object in limiting- the liabilit;: oJ the 
pilot to £100. Probably the reason 1t was 
fixed at that amount was that it was assumed 
the pilot would te a poor man, and might 
not be able to pay more than £100. I think 
that the right method to guard against ac
cident or dan1age fro.n1 negligence on the 
part of a pilot is to do it by moans of insur
ance. When an insurance is effected, the 
premium really covers the risk of negligence 
on the part of a pilot ; and, if tho Government 
were liable, or if there were any doubt about 
the liability of the Go,vernment, the insurance 
companies would endeavour to ca-st the onus 
on to the Government, aHhough tho premium 
they charge actually covers the risk, and you 
would not blame an insurance company for 
doing tnat if the law is in such an unfortunate 
position as to allow them to do it. Now as 
to tho remarks of the Hen. Mr. Ha.wthorn 
about compulsory pilotage. I have not given 
that question very much consideration, but 
at first sight I am not disposed to take the 
same view as the hen. member. His argu
ments do not appeal to me particularly on 
hearing- them for the first time. If it was 
only a question of negligence on the part of 
a pilot affecting the owners oJ the ship, there 
woulrl be a great deal in what the hon. mem
ber said. It would be for them to take the 
risk of rofusin ~ to ta.ke a pilot. But an ac
cident to a 'hip involves a great deal of risk 
to human lifo. and if an accident happened 
in a narrow channel it mil!ht block the port 
for months. A great deal can be said on 

Han. T. O'Sullivan.] 
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both sides i!l regard to compulsory pilotage. 
~owever, the hon. member is quite logical 
m taking up the position that while compul
sory pilotage does exist the Government 
should not be liable for the negligence of the 
pilots .. _I h~ve had correspondence with the 
authontJes In the other States of Australia 
and I find that in no State are the Govern: 
ment liable. Claims have been made several 
times in New Sou~h Wales, but they have 
ne':er been recogmsed, and apparently no 
claimant has had the courage to. issue a writ 
and test the matter. In New Zealand it has 
been expressly decided that the harbour 
b?ard is not liable for the negligence of a 
pilot, but I cannot find any express decisions 
m the other States. The question has cropped 
up all over the British Dominions. In Scot
land the qu~stion of the liability of the pilo-t
age authonty for th'.' negligence of a pilot 
came up: . and the Judges, I think, were 
equally divided. Some thought that the pilot
age authority was liable, and an equal number 
held th":t it was not liable. I think what I 
have said should be enough to satisfy hon. 
memoers that the law is in a verv uncertain 
state on the subject, and it is well that it 
should he settled. I think I have touched on 
nearly all the points that have arisen during 
the debate. I would certainly urge on th'e 
Counc!L in the most earnest way I can. that 
there IS a very strong reason for the law to. he 
settle_d. The liability of the Government is 
c~rtamlv very doubtful under present condi
twns. althoullh there is no analoll:v between 
the case of negligence on the pa~t' of a rail
wa~ employee and negligence on the part of 
a pilot. The Bill should be passed with the 
amendment which has been foreshadawed by 
my colleague. reserving the right to test the 
question . in claims that have- been already 
made. I shaH support the second reading of 
the Bill. 

_HoN. A. J. CARTER: I quite sympathise 
w~th the remarks of the Attorney-General 
with reference to compulsory pilotage. The 
hon. gentleman has quoted the reasons which 
I. myself would have given in suppo.rt of the 
view he took. If we were to permit vessels 
from fo~eign parts coming across the high 
seas,. Without any knowledge of the local 
co_nditH0ms m _the bay and river, to dispense 
With pilots, It would be certain to end in 
serious disaster. We know perfectly well 
what happened during the flood in 1893, when 
a mere clump of bamboos that was carried 
away from Domain Point sank off the 
wharves near Kangaroo Point and blocked th-e 
whole of the traffic for several months and 
necessitated the mass being blown up with 
dynamite. We must remember that when the 
captain . of a vessel starts across the seas he 
starts without any personal financial liability. 
The wJ:lo~e r~sponsibility of the ship and the 
cargo IS m his hands; and it is only when he 
co.mes to a coast with difficult and intricate 
naviP"ation that he is obliged to avail himself 
of the assistance of a local man who under
stands_ the local conditions. It is absolutely 
essential to have local pilots; and it cannot 
be left optjonal with oversea captains, however 
capable they may be, because an accident 
would entail such dire results. We have here 
what is calle~ "exemption from pilotaf!"e." 
There are varwus captains on the coast who 
after having shown their knowledge of th~ 
port by going in and out while in command 
and with a pilo.t on board are able to clai~ 
exemption. ' 

[Han. T. O'Sullivan. 

Hon. C. S. McGHIE: After an examina
tion. 

HoN. A. J. CARTER: After an examina
tion, of course; but it is the practical exper
ience that counts more than the examina
tion. Having got their tickets of exemp
tion, they are pilots practically not under the 
control of the Government; yet they have 
conkol of vessels and the custody of cargo. 
\Vhy, then, should there be a difference be
tween th8 two classes of pilots-those for 
ves-,els coming across the seo, and the local 
exempt pilots? The latter would not render 
the Government liable in event of de,mage. It 
seems to me, so far as compulsory pilotage 
is concerned, that if the Government intend 
to make themselves absolutely free from all 
liability there should be provision made for 
a fine, which will compel the Government 
to pay such salaries as will command the 
services ef the best men. I understand that 
.£500 a year is to be added to the amount 
paid to the pilots in the port of Brisbane; 
but even that will not bring their salaries 
up to what is adequate. I believe it is 
proposed to pay them about .£350 or .£360 
down to £3'00. In Melbourne they are found 
to be worth probably twice that amount; 
and in Sydney their salaries exceed any
thing proposed to be given here. Seeing 
that the Government are going to relieve 
themselves of all responsibility in regard to 
any damage that may arise, the very grave 
responsibility rests on them of providing the 
very best men they can get as pilots ; and 
in order that this may be done, I think the 
Government themselves should be fined, so 
to speak; that is to say, it should be provided 
that damages may be claimed against the 
Government for a moderate amount-any
thing over £1,000 and up to £5,000--in 
order that they may find it essential to get 
the best men for the work. The pilot also 
should be liable to a fine, which would give 
him a financial responsibility as well as the 
Government. We shall shortly have in this 
river the " Argyllshire," a vessel of 14,500 
tons, and 100 feet longer than the "Oswestry 
Grange." With the present condition of the 
port-with Kangaroo Point and Domain 
Point-it would be a source of the greatest 
danger in such cases to employ underpaid 
men, some of whom are not competent to 
manoouvre a big ship like that; and I think 
they would then lay themselves open to the 
charge of being culpably negligent and liable 
for damages. I heartily agree with the pro
posal of the Government to free themselves 
from liability, because it is quite possible 
for the shipping companies to cover them
selves by insurance; and the insurance has 
always covered the risk of pilotage. There 
has never been any question about it. In 
fact, if there was not a pilot on board when 
an accident occurred in dangerous waters 
the policy would probably be vitiated. It 
is a customary thing in a charter-policy to 
say that a pilot must be taken on board; 
and if that is carried out it saves the owner 
from being mulct in damages, and enables 
him to claim from the insurance companies. 
If the Government will pay such salaries as 
will induce the best men to become pilots 
and manoouvre the enormous ships coming 
here--

· The ATTORNEY-GENERAL: And the shippers 
pay higher pilotage dues. 

HoN. A. J. CARTER: They would not be 
called upon to pay higher dues, because 
the amount is 6d. per registered ton in and 
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out. It would be proportionate to the size 
of the ship, and I consider that ls. a ton 
is fair value. When a hole is knocked in 
the side of a big vessel in a place like this 
it cannot possibly be repaired here. The 
"Waipara" was patched up here, but she 
had to be sent to Sydney bece.use we have 
no dock in which she could have been 
repaired. The question of an improved pilot 
service and the condition of the port must 
be undertaken by the Government if they 
want a complete support of this Bill. 

Hon. E. J. STEVE':'iS: Let them do that 
first, ,and bring in the Bill afterwards. 

HoN. A. J. CARTER: I. shaH be pleased 
to support the Bill, because I think it is a 
matter that ought to be settled; but some 
fmancial responsibility to compel them to 
engage the 1nost experienced n1en must rest 
on the Government. It is ridiculous that we 
should occupy the uvique position among tho 
nations of the world of having the Gova·n
r!_ent suddenly rnade responsib~e in regard to 
damage resulting from compulsory pilotage. 

HoN. W. l!'. TAYLOR: I do not proie'ss 
to know v-ery rnuch about pilotage ; but 
there is 'a IHinciple in this Bill whi;h I 
think we should be { :nofu'l not to accept
the principle that the ,employer should not 
be responsible for the acts of his servant. 
The responsibility of the employer for tho 
acts of his servant is a principle that ru:c:s 
in all \Valks of lifo. If n1y grDoln causes 
my vehicle to collide with another trap, I 
am r-espon~ib:e; and that is the cast: ;,vith 
every other private employer. Some time 
ago the Government introduced a Bill limit
ing the responsibility of the· Commissioner 
in the case of railway acci-dents to a maxi
mum of £2,000; and I opposed that Bill. 
A man might he earning £4,000 or £5,000 
a year, and through the negligence of a 
railway employee he might be incapacitated, 
and he cculd only get £2,000 as compensa
tion. However, t·he Bill was passed and is 
law at the present time; but I ccnsider that 
it is a very unf.air law. This Bill goes a 
step farther. Here the ·Government appoint 
certain officers and insist on ships employing 
those officers, and also paying pilotage dues; 
and at the same time neither the pilot nor 
the Government is to be responsible for one 
shilling of damage caused by the negligencA 
or inccmpetence of the men employed as 
pilots. That is the whole question in a nut
shell. Is there .any fairness or common 
sccnse in that? 

Hon. Ac J. CARTER: The pilot is there to 
assist the captain. 

HoN. W. F TAYLOR: I do not think 
it is fair ,.t all. As the Eon. Mr. Thvn"'' 
pointed out. the Government are merely 
the directors of a huge company consisting 
of tho whole community. In this >nattor 
they carry on the bus'ineqs of sunplvirlc 
pilots, from which they deriv0 conside1~abi~ 
profit, while they pay thD pilots very snm1! 
sa'laries. The ex·penditure is inadeql1at~ to 
enabJe thon1 to provid-e an cffici£'nt servic·-· 
I sup o...;o m(;ny of the m.f"'l are 3.S J!,ood as 
can be procured for the money naid: bu' 
the sala~rir,g paid are a dlsgt~ac-c. The~w 
pilots have very grF 1t rc~ponsibility-I 
mean mord resposibility, if not legal. A 
large number of lives are oftDn at stake. 
and in many instances valuable property: 
yet a pilot is paid a miserably small sum_:_ 
5uch a sum as a merchnnt would be ashamed 

to pay his managing clerk. I think that it 
would be far better to let the B1ll 

[5 p.m.] lapse in the meantime and Jet 
the Governtncnt con-sider it fron1 

an equitable point of view; and, if they 
think that thev should be exonerated from 
all rc,,Jonsibili"ty, then let them make the 
pilotage a free service, .und let ~he captains 
and owners of ships employ p1lots or not 
ae they think fit, and accept the responsi
bility of their decision. 

HoN. B. ]' AHEY : Some very interesting 
discussions have originated in this Chamber 
during this session, and I do not think that 
the discussion this afternoon is the least 
interesting or educative. A great deal has 
been said on the Bill and a great deal has 
been said that has been quite beside the 
question. I listened with a great deal of 
interest to the Hon. Mr. Gray, because, as he 
said, he has had a great deal of commercial 
experience, including shipping, during the 
course of his career ; but the burden of the 
hon. 1nmnbor's argun1cnt ::tpp<?::trcd to be 
that an a< cidont to a ship was likely to 
injure the reputation of this port. Now, 
no n1atLT how corapctent a pilot 1nay be, 
I question whether there is a pilot at the 
present n1o1nent in the British En1pire who, 
in a nun1ber of years' experience, has not 
met with more than one accident, and there 
is not a port, probably, in the British 
Empire that is exempt from accidents, no 
matter how good the navigation of that port 
may be. The accident to the "\Vaipara" 
has been referred to as having a tendency 
to injure the reputation of this port. In 
my estimation, the pilot in that case should 
not have left the vessel until it had passed 
the rock on which it struck, and I think the 
instructions of the head of the pilot service 
,hould be that pilots should rncd vessels 
outside that rock and not lea Ye them until 
they had passed it on the way out. If that 
had been done on that occasion, I do not 
suppose the accident would have occurred. 
I do not know that the pilot was to blame 
for the accident. 

An HONOURABLE MEMBER: He was out of 
his course. 

HoN. B. ]' AHEY: They tell me that he 
is one of the most sober men in Queensland. 
It was at night, and probably he and the 
captain of the ship did not know the direc
tion and force of the current, and probably 
while the pilot was being transhipped the 
vess.pl may have drifted half a mile towards 
the rock. No such Bill as this has ever 
been presented to any Parliament in the 
C'ommonwealth of Austarlia for ratification. 
I question if any such measure is to be 
found on the statute-book of any portion of 
the Briti·.h Dominions. 

The ATTORNEY-GEKERAL: It is the law 
eYDrywhc:rc. 

IloK. B. ]' AI-IEY: There is no law in 
any part of tho British Empire which ex
pressly exempts the Government from lia
bilitv of this kind. If such a law did exist 
in a'lly part of the Empire, I say that any 
Government of Queensland that know of the 
existence of that law ,.-as not fit to remain 
in office for one month without taking the 
necessary steps to protect itself from the 
conscqu<lnces of the negligence of a pilot 
or from an una voidable accident occurring 
to a vessel in charge of a pilot. I do not 
mean to say that the accidents that have 
occurred in this port have been due to the 

lion. B. Fahe11-l 
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negligence of the pilots. I am not going to 
be their judge. I have had experience in 
these matters for many years. I have had 
pilots and their crews under me. But I say 
that it has never been decided vet in a 
British port that a Government is liable for 
the accidents that may happen to a ship 
while in charge of a pilot. The pilots in the 
United Kingdom are not in the employ of 
the Crown. They are licensed by · the 
authorities, after a very careful and strict 
examination in. seamanship and navigation} 
to take vessels m and out of port. They arc 
paid by results, and the law is such that 
no p~lot is liable for any damage done to, 
or mishap that may occur to, any vessel in 
his charge to a larger amount than £100. 
The only State in the Commonwealth of Aus
tralia where that law is in force is Victoria
very much to the credit of the early marine 
authorities in that State. At first blush 
thi~ Bill would seem to be an effort to 
legalise a denial of justice and equity. The 
Government of Queensland desire to exe•npt 
themselves under this Bill from any possible 
damage that may accrue to a vessel in 
charge of a pilot who is their servant 
and paid an annual salary to take vessel~ 
in and out of port, for which service the Go
vcrnn1ent in1pose a certain charge on cver:v 
vessel of so much per ton on her registered 
tonnage. It has been said this afternoon that 
because that charge is made the Goverwnent 
Bhould be liable. The Hon. Mr. Gray said that 
£16,000 is received annually by th'c Govern
ment for the services of the pilots their 
servant,, in this port. When I ask,ed the 
hon. rnember what amount was received at 
the other port.s in Queensland, he said that 
the total ..vas about £21,000 per annum. 
Let me tell hon. members that that sum is 
a mere pittance compared with the upkeep 
-of the n1arine cstablishn1ents of tho Govern
ment of Queensland from Normanton to 
Brisbane. I question if even the £16.000 
received annually in the port of Brisbane 
will sufficiently recoup the Government for 
the outlay occasioned by the upkeep of the 
pilotage service of this port. Hon. memb<·rs 
must remember that the. Government must 
purchase steamers and boats; thev must 
Bngage crews for those steamers and boats; 
they must employ other officials ashore and 
afloat, with their retinue of pilots; the\ 
have to maintain lighthouses right alo'l ~· 
the coast, and they must have leading 
lights in every port in Queensland. vVill anv 
hon. member tell me that even the s•nalle'r 
ports could be maintained for £21,000? Nnt 
at all! The cost would be more like £100,000. 
There is the wear and tear of stearners and 
boats, and there is the constant emnloymeni. 
of the various crews of those ve~se k f f 
the Government are going to bring in a 1::•1 
to exempt themselves from wha.t. has not 
been definitely decided up to the prPsent 
whether theY are or are. not liable to, there 
is a way of doing it justly-that is, by not 
having these pilots as their hired and sal· 
ariod servants. 

Hon. C. S. McGHIE: Hear, hf':tr-abolish 
them! 

HoN. B. FAHEY: I do not propose the 
abolition of the present pilots. They are 
very good men as far as I know. ·No pilot 
can bo sufficiently accomplished, ho,vcvel\ to 
be exempt fron1 accident. At' the same 
time, if the Government arc going to exempt 
themselves by law from liability, or from 

[Han. B. Fahey. 

seeming liability, let them do as they do in 
a more experienced country-the U mted 
Kingdom. Let them do as our more alert 
neighbour, Victoria, has done, and . only 
employ men who have chown, by passmg a 
strict exatnination in navigation and sea
manship, that they are qualified to handle 
ehips, and let those men be paid by results. 
In that case no person ('ould say, and no 
law should say, that the Government are 
responsible for the actions of those who arc 
not their servants. The Government m thts 
Bill desire to perpetuate the pre,cnt system, 
which in my opinion should receiVe very 
careful attention in the direction I have 
indicated. If the Government arc not liable 
at the pro,,cnt time, or if there is any doubt 
about thc'ir liability, let the Government 
tcxempt themselves. Let them place them
sclyus in a proper p03ition. Let them place 
themselves in this position-supply pilot., 
\vho are not their servants, but who arc 
highly qualified to handle vessels, no matter 
what their size mav be, which have to come 
to this port. vVheiJ. a captain comes to this 
port, he is not obliged by tho. Government 
t6 take a pilot so much as he IS obliged by 
the terms of his insurance to do so. The 
Government place pilots who, so far as I 
know, are competent, at the disposal of the 
captains of ships for the speCial puq:wse of 
enabling those captains to comply ~;th. the 
terms of their insurance, and no Habiilty 
should rest upon a Government that does 
that. If the Government keep pilots in 
their service, and send a pilot on . board 
a vessel without affording the captam any 
choice as to what pilot he should have, there 
might be a seeming rosponsibiiity resting on 
the Government ; but where the Government 
haYe no more to do with the matter than 
instructing the marine authority to issu~ to 
the pilots the necessary licenses provided 
they pass the necessary examination, the 
GoYernment should not be responsible-they 
are only doing what is incumbent on them 
as a Government to enable vessels from 
other countries to navigate our waters. So 
far as Queensland pilots are concerned-and 
probably the same may b~ sai.d of Sydney
the very important questwn IS whe~her the 
men appointed are thoroughly qualified for 
the position. They may perh.aps b~ c~m
petcnt to pass an examination Ill navigation 
and seamanship; but have they had experi
ence in handling large ships in .narrow 
waters? That is exactly what the Vwtonan 
authorities insist on. A pilot may be the 
best naYigator or seaman in the world, b'.:t 
that is not sufficient if he has not had expen
cnce in handling largo ships on the c_o~st and 
in narrow waters. In all probabilrty the 
,, ant of that experience is the reason for so 
manv accidents. I intend, if nobody else 
"lOV~s in that direction, to propose an 
amendment to this effect: That there shall 
be no further appointments of pilots in the 
direct service of tho Crown; and that in 
futul'e tho men licensed to act as pilots must 
not only pass a strict examination in navi
gation and seamanship, but must also have 
experience in the handling of ships outside 
and inside narrow waters. I shall support 
the second reading of the Bill. 

HoN. E. J. STEVENS: I think the Go
vernment must have realised by this time 
that though a certain number of members 
are supporting the second n a ding, hardly 
one of them is ·in accord with the Bill itself. 
Even those who say they are going to vote 
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for the Bill suggest things for its improve
ment If tho second reading is carried. The 
principle of the measure is one to which I 
have always been opposed. I think that 
where compulsory sePtvice is imposed, the 
authority appointing that service should 
be responsible for any damage caused by the 
inefficiency of their servants. One reason 
why I object is that I do not think the ser· 
vice the Government provide for this port 
is efficient, and it will be unfair to ask ship
owners to run risks under the Bill until 
there is a great reformation in the service. 
The "vVaipara" case has been referred to; 
and I think some bon. members who spoke 
have not seen the latest part of the evidence. 
It showed clearly that the pilot went out of 
his course and had no right to take the 
ship where he took her, and had no right to 
leave her there, having got her into that 
position. 

The ATTORNEY-GENERAL: Not correct. 

HoN. E. J. STEVENS: Otherwise I can
not sec how the :Marine Board brought him 
in guilty of default and punished him. 

The ATTORNEY-GENERAL: I do not agree 
with the decision myself. 

HoN. E. J. STEVENS: I think it is very 
clear that he was in default, but I think the 
punishment was not sufficient. Then there 
was another case of equal impodance, and 
in which the cost was ven· much greater 
to the owners. I refer to the stranding of 
the "Eastern." In support of my earlier 
remarks I would like, with the permission 
of the House, to read some of the evidence 
given before tho Marino Board, the object 
being to show that the pilot was inefficient 
and that the Marine Board did not really 
recognise how inefficient he was, and there
fore did not deal out sufficient punishment. 
The whole of the evidence went to prove 
that the pilot did not take sufficient care in 
handling the ship. He was in a narrow 
channel; dirty weather came up; he did not 
see tho buoys or leading marks; and when 
the captain suggested that he should anchor 
for five minutes he declined to do so. Ho 
was asked bv the chairman of the Marine 
Board if he" had ever gone on his course 
previously under similar conditions, and ho 
acknowledged that he had. Moreover, he 
said he had donG so hundreds of times; that 
is to say, hundreds of times he risked wreck
ing a ship instead of taking ordinary pre
cautions. The punishment he received was 
the suspension of his certificate for three 
months. I will read very briefly from tho 
evidence given at the inquiry-

" 'The Chairnntn: Don't you think that had 
you dropped :J''OUr anchor when the mflrks were 
obscured the accident would not have hap
pened? I do, sir. 

" Then you attribute the acr-ident to not 
dropping the anchor when the marks were 
oL·;cured? Yes, sir. 

" Did you do anything to verify the ship's 
speed? No; I did not. 

" You do not know at '\Vhat spez;d she was 
going? No; 10 knots, I suppose. 

·· What tide was it? High water. 
" Was there a sea on the bank? Yes ; there 

was a break now and then. 
"lffr. Feez: You have stated that you 

attribute the cause of the stranding of the 
" Eastern" to be entirely due to your own 
fault? I do; and if there is anything I can 
say to exonerate Captain Hood, I will do so." 

He admitted his fault freely. Then, in 

another place, he was questioned by the chair
man-

" Did the captain not make a remark to 
you? Yes, sir. He said, " Slow down, or wait 
for five minutes." 

" Did it not occur to you that it was a good 
suggestion? The suggestion was a very sen
sible one on the captain's part, and my not 
tcking it showed my stupidity in not acting 
upon it." 

He deserves some credit for the manful way 
in which he acknowledged his fault; but that 
did not make him a better pilot. 

" From your experience as pilot here, did it 
not suggest itself to you that it would have 
been better to have anchored or waited? No, 
sir; I have been out that channel hundreds of 
times with the marks obscured." 

He admitted that hundreds of times he had 
run the risk without taking proper precau
tions; and what did the chairman say? 

" I don't think you should make that public." 

Actually wanting to cloak over the way this 
man had been carrying out-or not carrying 
out-his duties. I have read this part of the 
evidence to show that inefficient men, in
competent men, have been appointed by the 
board; and that the board has not recognised 
the necessity for dealing out more severe 
punishment in such cases to men who have 
such enormous responsibility. That is how 
they dealt with a pilot who had-ship and 
carg<>.--over £300,000 worth of property in 
his charge. Afterwards we find them dealing 
with another case. There was a small man
a man in charge of a small steamer with 
machinery for Baffie Creek. In the evening 
he mistook another creek for Baffie Creek. 
The breeze was freshing, and the vessel ran 
on a bank. There was no very great harm 
done, and he went on his way. An inquiry 
was held, and the same punishment was 
meted out to this man as was meted out to 
one of the employees of the Marine Board
appointed by them, and apparently, as far 
as I can see, screened by them. In the face 
of these facts, I say the Government are not 
justified in asking us to pass a Bill of this 
sort. If they had a fairly competent set of 
men under them-and properly paid-it 

would be a. different matter ; but 
[5.30 p.m. J in view of the variety of opinions 

expressed-none of which are in 
accord with the Bill in its preoent state-I 
think it would be better to let it be withdrawn 
and wait for an improved condition of affairs 
before passing such a measure. 

Question-That the Dill be now read a 
second time-put; and the Council divided:-
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HoN. A. H. BARLOW: I beg to move 
that the committal of the Bill be made an 
Order of the Day for to-morrow. I want 
the Dill to have a chance of being con
sidered by the Assembly. In Committee I 
will introduce the saving-right clause and 
the amendment dealing with sailing ships. 
We have had a most instructive debate, 
although there has been· a difference of 
opinion. Still, I think we have done the 
right thing. I presume there will be no 
objection to going into Committee to-mor
row. 

Hon. E. J. STEVENS: ·when shall we have 
the amendments? 

I-I oN. A. H. BARLOW: They are printed 
and circulated already. 

Hon. E. J. STEVENS: ·well, I have not got 
them. 

HoN. A. H. BARLOW: The Clerk ex
plains that amendments cannot be circulated 
until the second reading is passed. 

Question put and passed. 

AD.JO'GRNMENT. 

HoN. A. H. BARLOW: I beg to move 
that the Council do now adjourn. To-mor
row I trust to move the second reading of 
the Health Act Amendment Bill. 

Question put and passed. 

The Council adjourned at twenty-five 
1ninutes to 6 o'clock. 




