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18 Companies Act Amendment Bill. [COUNCIL.] The Case of Benjomin Kitt,

LEGISLATIVE COUNCIL.
Tuesday, 4 September, 1888,

The Case of Benjamin Kitt.—Resignation of the
Govermmnent.

The PRrESIDENT took the chair at 4 o’clock,

THE CASE OF BENJAMIN KITT.

The MINISTER OF JUSTICE (Hon. A. J.
Thynne) said: Hon. gentlemen,—1I beg to
lay on the table of the House a copy of corres-
pondence between the Government and the
Governor respecting the case of Benjamin Kitt ;
and move that the paper be printed.

Question put and passed



Resignation of Government,

RESIGNATION OF THE GOVERNMENT,
The MINISTER OF JUSTICE said: Hon.

gentlemen,—TI have to make a communication to
the House with respect to a matter which has
a‘ﬁeoted the position of the Government. The
Government have thiy morning tendered their
resignations to His Excallency the Governor, and
as the circumstances which have brought about
this course have not become publie, I think the
matter isone on which I ought, as Representative
of the Government in this Chamber, to offer such
an explanation to the House as I am able to do.
T have just laid on the table of the House the cor-
respondence connected with the case of Benjamin
Kitt, and it isin connection with that case thatthe
present difficultyhasarisen. Hon. membershave
now printed copies of this correspondence in
their hands, and they will ohserve that the first
paper is a petition from the prisoner, Benjamin
Kitt, asking for the application to his case of
the Offenders Probation Act. There are many
circumstances in his appeal which are of a pecu-
liar nature, some of which, if verified, are such
as would appeal to one’s sense of justice and
merey in this particular case. This petition was
received before the late Government retired from
office, and the Hon, B, B. Moreton, then Colonial
Secretary, directed inquiries to be made as to the
character of the prisoner. Inquiry was made and
the report from the officers of police wasfavourable
to the prisoner. It was to the effect that he had
borne a good character, was of good repute during
the time of his residence in the colony, and that
nothing had been heard against his character
before the action on which he was convicted.
The petition came up for consideration before the
present Government, and in the usual way the
District Cowrt Judge was asked for his report
and for a copy of his notes of the evidencs. The
Judge did not recommend the prisoner for release
under the Offenders Probation Act, but stated :—

““'With reference to the conviet’s application,
I have only to say that I did not think, at the
time, the prisoner was a fit subject for release
under the Act which provides for probationary
releases, and I have not altered my opinion.

‘*The convict is not of such an age as to point
to inexperience of life being the cause of his dis-
honesty, nor from the circumstances surrounding
his dishonesty can I come to any conclusion than
that the prisoner had bheen guilty of numerous
acts of thieving during the time he was employed
by the prosecutor Moore.”

These expressions are very strong ; they are con-
clusions drawn by the Judge from evidencs which
was given before him at the trial.  We have the
Judge’s notes of the evidence, supplied from his
own note-bobk, and printed asan enclosure to his
letter to the Under Colonial Secretary, an extract
from which I have just read. An inspection
and very careful perusal of those notes will not
enable anyone to discover a single circumstance
to justify the conclusion of the Judge that the
prisoner had been guilty of any case of thieving
prior to that of which he wasconvicted. However,
these are matters which have now become almost
beside the question which has arisen. The
Government, in dealing with the cave, although
feeling that there was, if not a probability, at
any rate a strong possibility, of the prisoner’s
entire innocence ; yet, he having been convieted
and sentenced for the crime with which he was
charged, sccepted the position that the man was
guilty.  'We do not raise the question, in the
correspondence with His Excellency the Gover-
nor, as to his guilt or innocence. The Govern-
ment are strongly of opinion that it was a case
in which the Offenders Probation Act rccently
passed could be well applied, and the correspon-
dence, which T will read, will more fully explain
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the discussion which has taken place. When
the petition came forward for consideration in
July, the Golonial Secretary, in whose depart-
ment the examination of these petitions rests,
brought up st a Cabinet mesting the recommen-
dation that the prisoner should be relrased under
the Offenders Probation Act of 1886, on entering
into recognisances in the sum of £40. As a
matter of fact, the Government acted on the
recommendation of Mr. Morehead entirely. I
do not think any other member of the Cabinet
perused or examined the case, but they took it
that Mr. Morehead, as he usually does, thoroughly
fulfilled the duties of his po«ition, and the members
of the Government joined in the recommendation.
At the Executive Council His Fxcellency the
Governor declined to comply with the recom-
mendation of the Government, and requested
that further consideration should be given to the
matter, The Government minute was then
withdrawn for the purpose of enabling each
Minister thoroughly to examine the case, and
subsequently, after each member of the Cabinet
had done so, they brought up a unanimous
recommendation in favour of the course they
originally proposed. Then comes the HExecutive
minute which His Excellency made upon this
recommenclation, and which hon. gentlemen will
find numbered 7 in the printed correspondence.
Tt is as follows :— '

““ His Excellency the Governor, in 7e release of
prisoner B. Kitt, at the instance of the hon, the
Colonisl Secretary, again lays before the Couneil
the case of prisoner Benjamin Kitt.

“The previous recommendation in favour of
this prisoner’s release under the provisions of
the Offenders Probation Act of 1836 was with-
drawn from the Council at the instance of His
Excellency the Governor, with the request that
further inquiries might be made as to the mervits
of the prisoner’s claim to special consideration.

“The hon. the Colonial Secretary submiss that
he has again carefully perused all the papers
relating to the case, is satisfied that it is one in
which the clemency of the Crown shouid be
exercised, and he has no hesitation in repeating
his previous recommendation.

“The Council advise that Benjamin Kitt be
released under the provisions of the Offenders
Probation Act of 1886, upon his entering into a
boud in the sum of £40.

“The Governor regrets that he must again
express his inability to approve of the recom-
mendation of the Council in the case of Benjamin
Kitt. ’

“The case, in his judgment, presents no
features which lead him to doubt that the verdict
of the jury and the opinion of the Judge were
right.

““ Judge Noel, before whom the prisoner was
tried, has distinetly stated that he did not think
at the time that the prisoner was a fit subject for
release under the Offenders Probation Act, and
that he has not altered his opinion. The Gov-
ernor agrees with the Judge, and he regards it as
highly 1expedient to shake the confidence of the
public in the administration of law and justice by
unnecessary interference with the sentences of the
Courts,

“The 7th section of the Offenders Proba-
tion Act expressly confides the authority to be
used in this bebalf to the Governor alone, and
not to the Governor in Council ; and as he 1s not
satisfied that it should be used on this occasion,
he feels bound to decline to use it against his own
conviction,

“The real question at issue in cases such as
this is, Whether the Royal prerogative is to be
exercised by the Governor or by the Colonial
Secretary for the time being, notwithstanding
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the language of the law. The Governor would
have no objection to being relieved of the respon-
sibility if this may legally be done, If the
Council desire it he will readily refer the ques-
tion to the Secretary of State for the opinion of
the law officers of the Crown and his instruc-
tions thereupon.”

Hon. gentlemen will see that in the course of
that minute some very important questions arise,
and that a direct censure upon the Cabinet is
implied in it, the Government being charged
with making a recommendation which would
“shake the confidence of the public in the
administration of law and justice by unnecessary
interference with the sentences of the Courts.”
It behoved the Ministry, under these cirecum-
stances, therefore, very carefully to consider the
position ; and on the 9th of August last the
Premier wrote to His Iixcellency the Governor a
letter, which is somewhat long, and I trust hon.
members will not think me tiresome in referring
rather lengthily to it, The letter commences as
follows ;—

“ Before expressing the views of Your Excel-
lency’s Ministers upon the decision which you
have recently arrived at in the case of the
prisoner Benjamin Kitt, who is now in the Penal
Establishment at St. Helena, undergoing a
sentence of three years’ penal servitude, passed
upon him by Mr, District Court Judgs Noel,
under conviction of larceny, L have the honour to
remind Your Excellency that, on the 11thultimo,
g recommendation in favour of the release of this
prisoner under the provisions of the Offenders
Probation Act of 1886 was presented for ‘your
approval. On that occasion Your Kxcellency
declined to acecept the recommendation of your
Ministers, and the papers in reference to the case
were withdrawn with a view to further inquiry
ag to the prisoner’s autecedents., That inquiry
having been duly made, and all the circumstances
attending the case carefully reconsidered,
Ministers had again, on the 18th ultimo, the
duty of submitting the same recommendation, to
which your approval was again refused, and your
desision recorded in the proceedings of the Execu-
tive Council in the following terms”
I need not read those terms, ag they are con-
tained in the minute which I previously quoted.
The Chief Secretary proceeds :—

“T have now the honour of pointing out to
Your Ixcellency that this refusal to accept the
advice of your Ministers is a grave departute
from the principles of responsible government,
and in direct opposition to the practice which has
prevailed in this colony for many years past in
dealing with cases in which the clemency of the
Crown has been invoked.

““The details of this particular ease are not of
such importance as to warrant its consideration at
any length, were it not for the grave censure
upon your Ministers which is contained in the
implication that the acceptance of their advice
would have the effect of ‘shaking the confidence
of the public in the administration of law and
justice by unnecessary interference with the sen-
tences of the Courts.,’ Your Ministers cannot
allow this censure to pass without again directing
Your Excellency’s attention to a few of the facts
surrounding this case, which they consider will
clearly show that they have acted with the sole
object of carrying out the good government of
the colony.

“On the 28th of March last, Benjamin Xitt
was convicted at Townsville of stealing two pairs
of boots valued of 40s., and sentenced by the
District Court Judge to penal servitude for three
years. A careful perusal of the Judge’s notes
and a study of the prisoner’s own statement show
that it is quite possible that he may not have
been guilty, and I think he should at least have
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been allowed the benefit of the doubt, The jury,
however, having returned a verdict of guilty,
Ministers dealt with the case on that assump-
tion” ’
That is, perhaps, not quite clear. The intention,
of course, is that the Ministry dealt with the
matter on the assumption that the man was
guilfy—

“ Inquiry was instituted through the Inspector
of Police, at Townsville, after conviction, as to
the man’s previous character, and it was ascer-
tained that he had—up to the time of his trial—
been considered a respectable member of the
community. The Judge states in his report that
he had come to the conclusion that he had heen
guilty of numerous thefts during the time he
was in the service of the prosecutor Moore,
There is, however, not one word of evidence
in the Judge’s notes to justify this statement,
and the results of the Inquiries subsequently
made into the prisoner’s character lead to a
contrary conclusion. Moreover, he was accused
of the larceny of a case and its whole contents,
whereas it was distinetly proved at the trial that
the case itself had not been stolen and that some
of the goods which he was accused of pilfering
had been purchased at the shop of another store-
keeper, It is, therefore, difficult to understand
what could justify the Judge in making such
a sweeping accusation, No doubt a judge in
adjudicating upon cases has advantages that
favour the formation of a correct conclusion
which others who merely read an account of the
proceedings have not; but in the present case
the Judge’s belief that the prisoner had been
guilty of numerous other thefts finds so little
justification that it would be grossly unfair to the
prisoner to attach any weight to it.

“The plain case, therefore, is this: This
prisoner, previously of good character, is con-
victed of stealing goods to the value of 40s. He
is undergoing a sentence of penal servitude for
three years. Ministers consider the sentence both
unjust and unneceszarily severe, and accordingly
recommend his release under the provisions of
the Offenders Probation Act, by which he will
still be under the surveillance of the police until
the end of the sentence.

“Your Excellency does not approve of this
recommendation being carried into effect, but
insists upon the prisoner serving the whole of his
sentence.

“After very mature consideration, Your Excel-
lency’s Ministers adhere to the advice pre-
viously given, and regard with regret the indica-
tion of want of confidence in them implied in
Your Excellency’s opinion that the action they
recommend would be likely to ‘shake the confi-
dence of the public in the administration of law
and justice.’

“Your Excellency says that the real question
at issue is,  Whether the Royal prerogative is to
be exercised by the Governor or by the Colonial
Secretary for the time being, notwithstanding the
language of the law.” With all due deference to
Your Excellency, I submit that thisis not the
real question atissue. During the whole of the
administration of the late Governor Kennedy he
acted, in every case in which the remission of
the sentence of a prisoner was concerned, on the
advice of his Ministers, During the whole term
of your administration, you have up to the
present followed the same practice, excepting
in one instance, to which I will refer further on.

“The real question,iI contend, is, Whether in
the colony of (Jueensland, which has enjoyed the
advantages of responsible government for nearly
thirty years, and in which the prerogative of
mercy has been exercised by the Governor, under
the advice of his responsible Ministers for many
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years, we should, in the exercise of the preroga-
tive, revert to the practice which exists in a
colony the government of which is administered
directly by the Crown. When I say that the
prerogative has been exercised on the advice of
responsible Ministers for many years, I confine
myself to such limited expression because my
examination has only extended to the period at
which the late Governor Kennedy assumed the
Government of the colony. It is quite possible,
and I think it is more than probable, that the
prerogative has been exercised in the same way
sinci the establishment of responsible govern-
wment,

“T am aware that Your Excellency claims to
exercise the prerogative as a personal duty which
is imposed on you by your Instructions, and that
you have hitherto exercised it as such. I amnot
prepared to admit that your Instructions impose
upon Your Excellency any personal responsi-
bility in cases other than those of capital offences,
and even then I think it very doubtful whether
you are required to accept any responsibility
which does not involve the granting of a pardon
or reprieve.

“The 6th clause of Her Majesty’s Letters
Patent of the 13th of April, 1877, merely
empowers Your Excellency to grant a pardon or
any respite of the execution of any sentence.
In Your Excellency’s Instructions of the same
date, a reference to thix power is contained in
the 12th clause, which prescribes the conditions
under which the power is to be exercised, and
there it is very clearly confined to capital cases ;
while the 6th clause of the Instructions requires
you ‘in all cascs to consult with your Execu-
tive Council, except only in cases which may be
of such a nature as our service would sustain
material prejudice by consulting the said Couneil,
or when the matters to be decided shall be too
unimportant to require the advice or too urgent
to admit of their advice being given by the time
within which it may be necessary to act.’

““The contention that the prerogative of mercy
delegated to the Governor of a colony is HHmited
to the granting of pardon or absolute remission
of sentence, and that, apart from capital cases,
it is not concerned with questions of mitigation
of sentence (in which category the release of
a prisoner on probation, but under surveil-
lance, can easily be shown to be included), would
find further support from the fact that any sup-
posed necessity for the exercise of the personal
responsibility in the mitigation of sentences is
practically set aside by the Queensland Prison
Regulations, made under the (Gaols Act, and
approved by the Governor in Council, which
specify conditions under which prisoners becoms
eligible to a fixed proportional remission, and on
fulfilment of which conditions the prisoner is
discharged without further direct reference to
any higher authority than the Minister. In the
approval of these Regulations by the Governor in
Council there is nothing apparent in the way of
a delegation of the personal prerogative from
the Governor to the Council—in point of fact
there is no question of the prerogative at all;
but clearly there is an assumption that mitiga-
tion of sentence is a matter to be dealt with
after the ordinary modes of Executive Council
action.

“Your Excellency incidentally mentioned to
me the recent case of the prisoner Miiller, in
which the majority of your late advisers were in
favour of the man’s execution, and in which
you differed from that opinion, and on your own
authority granted a reprieve. This, however,
your Ministers cannot accept as a case in point,
because in clause 12 of your Instructions you
are commanded by Her Majesty, in all cases
where the offender is condemned to suffer death,
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to extend or to withhold a pardon, or to reprieve,
according to your own deliberate judgment,
whether the members of the Xxecutive Council
concur therein or not. With this exception—
which I submit is not a case in point—you have
exercised the prerogative invariably on the
advica of your Ministers.

“During Your Excellency’s administration of
the Government you have remitted the sentences
of no less than 169 prisoners. Of these 71 were
tried in the Supreme Court, and 40 in the
District Court. Of those tried in the Supreme
Court you obtained a report from the judge in
39 cases only; of those tried in the District
Court you received a report in 17 cases. Of
those tried by a Supreme Court judge you
remitted the sentence in 23 cases against the
opinion of the judge; and of those tried by a
District Court judge you remitted the sentences
in 8 cases against the opinion of the judge.

““T enclose, for your information, a table show
ing these results, and they point to this : that the
opinion of the judge has not been regarded by
Your Excellency to be of such importance as to
justify you in using it now as the only ground
for differing from your Ministers in the case of
Benjamin Kitt., -

 From‘an examination of the cases in detail—
which you will find in a return which accompanies
this letter—it will be abundantly evident that you
have acted throughout consistently on the advice
of your Ministers”——

I may state that I am unable at present to
lay that return on the table, but I will do so later
if opportunity offers—

“The case of the prisoner Seth Peferson clearly
llustrates what I mean. This prisoner was
sentenced on the 8th October, 1878, to ten years’
penal servitude for forgery. He was a man who
occupied a high and trusted position in the
public service. He committed numerous for-
geries, which, in addition to the heinous character
of the crime itself, had the effect of defrauding a
number of people of large sums of money, and he
added to his offence the further aggravation of
endeavouring to have the charge transferred from
himself to some young men who were subor-
dinates in the same office. The paperssubmitted
to you to justify the remission of nearly three
years of this man’s sentence consisted of several
letters from his wife and a petition from his
friends, on which two previous Colonial Secre-
taries had expressed the opinion that no remis-
sion should be granted. Yet this prisoner
was ultimately released on the advice of your

late Ministers without a single additional
fact having been placed before you. Instances

such as this, and an examination of the whole
of the other cases, .clearly show that the
practice hitherto has been to place implicit
reliance upon your Ministers, to accept every
reasonable recommendation which they have
made, and to act upon their advice. This was in
accordance with the principles of constitutional
govermnent ; but an entirely different practice
seems to have been initiated and insisted upon in
Benjamin Kitt’s case.

““ As regards the historieal aspect of the ques-
tion of the exercise of the prerogative of pardon
by Colonial Governors I would now invite Your
Ixcellency’s attention to the following statement
of the results of similar discussions in other
portions of Her Majesty’s dominions :— .

“In Canada, prior to 1867, the Governor was
bound to consult with his Ministersin all cases of
application for the mitigation or remission of
sentences, but he remained atliberty to disregard
their advice, and to exercise the Royal prerogative
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according to his own judgment, and upon his
own personal responsibility as an Imperial
officer.

“In 1874, during Sir Hercules Robinson’s
administration of the Government of New
South Wales, the exercise of the prerogative
frequently formed the subject of correspondence
between the Governor and his Ministers and the
Secretary of State for the Colonies, The corres-
pondence on the subject was sent to the Gov-
nor-General of Canada and subsequently laid
before the Dominion Parliament.

“This led to a careful examination of the
question by the Dominion Minister of Justice
(Mr. Blake), who, at the request of Lord
Carnarvon, proceeded to England in June, 1878,
for the purpose of personally conferring with
Her Majesty’s Ministers on the subject. A
conference took place, and certain alterations in
the commission and instructions to Gavernors
was theresult. The commission and instructions
thus amended gave the power to Governors to
act against the advice of their Ministers; but at
the same time practically conceded what Your
Excellency contends is your own personal right—
viz., that, ‘in all cases of a purely local nature
theadviceof the Canadian Ministers in respect to
the exercise of the prerogativeof pardonshould not
only be taken, but should prevail’; thus sufficing
‘to extend to the Canadian Government upon
stuch questions the same fresdom of action as in
all other matters which concern solely the
internal administration of the affairs of the
Dominion. * * * % Theindependent judg-
ment and personal rexponsibility of the Governor-
General of Canada, as an Imperial officer, are
relied upon to decide finally after consultation
with his Ministers in all cases of Imperial
interest, or which might affect any country or
place outside of Canada; while he is at liberty
to defer to the judgment of his Ministers in all
cases of merely local concern,’

“In New South Wales the practice is to treat
the prerogative of mercy as a departmental
matter within the province of the Minister for
Justice, who submits his recommendation to the
Governor direct, without the intervention of the
Cabinet. Should there be any point in con-
nection with his recommendation requiring
further consideration, the Governor then refers
the case to the Premier, who advises him there-
upon, and whose advice is invariably followed.

¢ At the Colonial Conference held in London
in 1887 a dizcussion took place as to whether the
pardon clause in the Iustructions to Colonial
Governors ought not to be altered as far as
colonies enjoying responsible government were
concerned. I do not myself consider the pro-
visions of the clause at all inconsistent with'the
conditions of responsible government, because
occasions may arise in which the Executive
may advise youin opposition to Imperial interests,
or to interests affecting other conntries or eolonies,
In such cases you would be clearly within your
Instruetions in declining to act upon the advice
of Ministers, but the natural effect would, no
doubt, follow of a change in the personnel of
your advisers. The general result of the debate
was, that in the colonies the exercise of the
Royal prerogative, so far as it affected local
concerns, should be treated in the same way as
any other acts of the Government and left to
the responsible advisers of the Governor; but
opinion differed as to whether this rule should
apply to capital offences or not. As, how-
ever, this is not material to the present issue,
I leave it out of consideration. The colonies
were practically unanimous—and, as far as T can
see, it is the opinion of the present Secretary of
State—that, as in local concerns, the remission of
sentences should not in any way differ from any
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other of the acts of a Government, and that the
Governor should, as a general rule, follow the
advice of his Ministers.  Some of the colonies
evidently desire that the responsibility should be
left with the Imperial Government or their
represerttative here ; but their arguments apply
chiefly to capital cffences. These arguments,
however, have no bearing on the position in this
colony, where the prerogative has almost
invariably been exercised under the advice of
the Hxecutive Council.

“ We are also supported in our contention by
the Chief Justice of Victoria, the highest recog-
nised authority in Australia on constitutional
law, who, in connection with the recent case of
Chun Teong Toy wersus Musgrove, the Com-
missioner of Customs (vide Melbourne drgus of
the 16th July, 1888), says: *In a country where
there is responsible government the law does not
recognise any personal duty in the Sovereign,
and the law therefore says that she is absolutely
irresponsible to human law. She can do no
wrong., Does not that imply that there is no
duty recognizsd by law on the part of the
Sovereign—no duty existing on her to do any act
apart from herresponsible advisers? Thereason
isthateveryact isdone by theresponsible advisers,
who are responsible for the acts. * * *
Although there may be no means of enforcing
the duty, if it is a legal duty she is subject to the
judgment of her subjects. 1 do not know of any
act done by a Sovereign, where there is res-
ponsible government, which is the legitimate
sabject for human judgment, for which the
Sovereign is amenable to human criticism.” No
language could indicate more clearly that in all
things Her Majesty must act through her res-
ponsible advisers, and as a matter of fact in
England and in the colonies, where there is
responsible government, she does so act. Should
there be a difference of opinion between her
responsible advisers and herself, the remedy is
pointed out to us clearly, The Chief Justice of
Victoria goes on to say: ‘The Crown need not
take the advice, but it cannot act without
advisers ; when the Sovereign is i{nops consilii,
when she has no advisers, she must get others;
she may consult her footman if she pleases as
to what she should do, but she must have
advisers responsible to Parliament for her acts.’

““ Although in England the prerogative of
mercy 1s by statute in the Sovereign, yet, as
Todd says : ‘This, like every other prerogative
of the British Crown, is held in trust for the
welfare of the people, and is exercised only upon
the advice of responsible Ministers.” The Home
Secretary seems to ‘assume full and sole respon
sibility for theadvice he tenders to the Sovereign,
and although dissatisfaction is occasionally
expressed in regard to the decisions of the Home
Office when the prerogative of mercy is invoked,
the current of enlightened opinion is decidedly
opposed to any change in the present practice,’
And I would here point out, in connection with
this portion of the subject, that in the exercise
of the Royal prerogative in Hngland the Secre-
tary of State is required not only to consider the
moral aspect of the case as contrasted with the
legal, but he is also required to consider to some
extent the popnlar feeling in the community at
large.

“VYour Yxcellency observes that ©the T7th
section of the Offenders Probation Act expressly
confides the authority to be used in this colony
to the Governor alnne, and not to the Governor
in Council,” and as you are not satisfied that it
should be used on this occasion, you feel bound”
to decline to use it against your own convictions,
Although T wus not a member of the Legislature
when the Offenders Probation Act was passed, T
am convineed that if there had been the slightest



Resignation of Government. [4 SeereunER.] Resignation of Government. 23

doubt as to whether € Governor’ meant °Gov-
ernor alone’ or ‘Governor in Council,” the clause
would have been so framed as to make it clear
that the latter was the meaning intended. I
would point out, also, that if by his Instructions
the power of independent action in cases of
mitigation of sentence be vested in the Governor
alone, and if the meaning attached by Your
Excellency to the section of the Act referred to
be the correct one, then we have here the anomaly
of a provision making it lezal forthe Governor to
do conditionally that which he has already the
power to do unconditionally. Were Your Excel-
lency, moreover, to place the same construction
on other Acts of Parliament, or upon other por-
tions of your Instructions, you would be inter-
fering, without the advice of Ministers, with a
great part of the administration of the colony. For
instance, by your Instructions you areauthorised
and empowered in Her Majesty’s name, and on
her behalf, to appoint all judges, commissioners,
justices of the peace, and other necessary officers
and Ministers of the Crown. Were you to
attempt to carry into effect the literal interpre-
tation of these directions without the advice of
Ministers, you would either fail or succeed in
abolishing our present system of responsible
government.

‘“Inacolony possessing responsible government
a Grovernor must be prepared on many occasions
to give his official endorsement to acts of which
his private convictions would lead him to dis-
approve. In the present case the question is
not whether Your Excellency approves of the
remission of the prisoner’s entence, but whether
you consider the case of sutficient importance to
warrant you in allowing your personal convic-
tions to determine a course of action which might
possibly lead to the retirement of your Ministers,

“Your Excellency observes that you have no
objection to be relieved of the respousibility of
exercising the Royal prerogative personally, if it
could legally be done; but in determining this
legality you do not indicate whose advice you
are prepared to take. You have had the advice
of the Minister of Justice, who says that it can be
legally exercised by accepting the advice given
you by youir Counecil. Your proposal to submit
the question to the Secretary of State for the
opinion of the law officers of the Crown, your
Ministers must decline to accept, because they
consider the point has been practically deter-
mined by the decision of the Secretary of State
in the case of Canada, and by the practice which
has hitherto prevailed in this Colony, and which
you seek now to change., We have hitherto
enjoyed the privilege of having the prerogative
exercised only upon the advice tendered by
the Executive Council, and we see no reason now
to refer the question to the Colonial Office with
a view of determining whether the privilege is
to be withdrawn.

“In conclusion, I desire to place clearly before
Your Excellency the grave responsibility you are
undertaking if you insist upon carrying out your
views. By so doing you will be subject to a
criticism in Parliament in which your Ministers
cannot offer you any assistance, a position which
cannot but be adverse to the maintenance of
good government. Nor can this issue between
yourself and your Ministers be confined to this
particular case in regard to which our recom-
mendation has been set aside. At the present
time you have sought our advice in the cases of
several other prisoners now undergoing various
terms of imprisonment. That advice, under a
condition which allows to it a mevely consultative
significance, your responsible advisers must de-
cline to give, as it is clear that no responsibility
ean be attached thereto, unless the subsequent
action is to be determined thereby,”

His Excellency then sent the Chief Secretary the
following minute, dated August 14:—

““The Governor has had the honour to receive.
the Chief Becretary’s letter of the 9th August,
on the subject of the case of the prisoner
Benjamin Kitt, in which the Governor felt him-
self unable to declare that he approved of the
recommendation of his advisers,

92, The questions presented by this communi-
cation include points touching the Royal prero
gative, Constitutional Law, and the construction
of Statutes, upon which the Governor does not
feel that it is competent to him to pronounce a
decision, or to undertake to establish a precedent
which may not be in accordance with correct
principles. The Governor will, therefore, trans-
mit a copy of the Chief Secretary’s letter to Her
Majesty’s Secvetary of State, for Her Majesty’s
Instructions,

3, The Governor hastens, however, at once
to repudiate any intention to imply censure of
Ministers in declining in this instance to be
governed by their advice, He does not doubt
that they have acted with the sole object of
carrying out the good government of the colony ;
but he thinks himself at liberty to entertain the
opinion that unnecessary interference on his part
with the sentences of the courts might have the
offect of shaking the confidence of the public in
the administration of law and justice.

¢4, There would scem to be no utility in dis-
cussing previous casss in which the Governor
may or may not have assented to the recom-
mendation of Ministers in the exercise of the
Royal prerogative, They do not touch the real
point in the question under consideration, which
scarcely seems to the Governor to be clearly
apprehended.

“ 5. He is not unacquainted with the historical
aspect of the question of the exercise of the pre-
rogative of pardon by Colonial Governors. All
the arguments referred to by the Chief Secretary
had regard only to questions as to the propriety of
the exercise of the prerogative by the Governor
without obtaining the advice of the Council. The
Governor readily concedes that he ought in no
case to use it without first consulting his Counecil.
The question now under consideration is quite a
different question—it is whether it is his duty to
use theprerogative at the bidding of Ministers con-
trary to his own conviction of what is right. For
this the Governor ventures to believe there is
no authority and no precedent whatever. The
Royal prerogative of pardon, which is ancillary
to the administration of justice, has never been
in England exercised by the Cabinet—a body
unknown to the law—Dbut has, during the
Queen’s reign, been confided to the Home,
Secretary, as one of Her Majesty’s confidential
Secretaries of State, as Her DMajesty’s dele-
gate. The Governor believes, but he cannot be
absolutely certain without reference, that this
delegation is an innovation attributable to the
fact that the present Sovereign is a woman,
who might reasonably desire to be relieved of
peculiarly disagresable details of duty. Before
Her Majesty’s reign, the (Governor is under the
impression that this function of the Royal Office
was discharged by the Sovereign himself with
only the assistance of his Secretary of State, as
might be done by the Governor of a Crown
colony, and has never in law or in principle been
considered as included in the range of respon-
sible government for which Ministers were
answerable.  In principle the prerogative of
mercy iy a pendant to the administration of law
and justice, which it has always been the boast
of the British Constitution is above the control
of any party government,
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6, TheGovernorhas only further to say, there-
fore, that he hopes he could scarcely be subjected
to unfriendly criticism in Parliasment for simply
-doing nothing. Heis not seeking to use the
prerogative, or carry out any viesw. He only
demurs to being required, contrary to his own
opinion, to carry out the views of others by inter-
fering with the sentence of a Court of Law, If
the prerogative of pardon, conditional or other-
wise, could be exercised by the Council without
the concurrence of the Governor, there would be
no further observation to make; but it seems to
him to be out of the question, if his assent is
necessary, that by any Royal Instructions, or by
any Act of Parliament, or by any system of Gov-
ernment, a servant of the public could be required
to prostitute his own personal convictions at the
direction of any other man or body of men.

7. If it be thought desirable that the preroga-
tive of mercy should be vested in the Council
independently of the Queen’s Representative,
this must be done by an alteration of the delega-
tion, if such a course should be thought to be
legally and constitutionally possible; and for
consideration of this point the Governor will
transmit the case to the Secretary of State.”

After some days the Premier wrote to His
Excellency as follows :—

“My Ministerial and parliamentary dutics,
as well as the state of my health, have prevented
me from replying at an earlier date to Your
Excellency’s minute of the 14th imstant, with
reference to the question which has arisen
between yourself and your Ministers in connec-
tion with the case of the prisoner Benjamin
Kitt.

““T regret that at the outset of your communi-
cation Your Excellency should have felt called
upon to state that, in regard to the question
under discussion, you do not consider that it is
competent to you to pronounce a decision or to
undertake to establish a precedent which may
not be in accordance with correct constitutional
principles, as it lays me under the necessity of
submitting, with all due deference, that the latter
is precisely the form under which your action in
this case may be most correctly described, The
practice hitherto observed has been for the
Governor to follow the advice of his Ministers in
cases where the exercise of the prerogative is
concerned, and in declining to continue the
observance of this practice your Ministers con-
sider that you are undertaking to establish a
precedent which is . inconsistent with the con-
ditions of responsible government,

““When Your Excellency obscerves that ‘there
would seem to be no utility in discussing pre-
vious cases in which [you] may or may not
have assented to the recommendation of Minis-
‘ters in the exercise of the Royal prerogative,’
I am unwillingly led to conclude that Your
Excellency has not clearly apprehended the
argument which I supported, by statistics, of
previous cases of pardon and mitigation of
sentence dealt with by Your Excellency in
Couneil. There was no intention to criticise the
judgment which you had formed upon any of
those cases which were adduced to prove the
point that in cases not capital you had invariably
acted upon the advice of your Ministers. Upon
them, therefore, the responsibility of the decisions
rested. .

““There is no attempt made at discussing the
cases referred to, their argumentative use in
statistical form being quite independent of the
merits of each particular case. They were also
adduced to show that, in taking up your present
position on the strength of a judge’s report, you
were introducing as an argument a principle by
which your practice had not hitherto been guided,
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“Vour Excellency states that the question
under consideration is, ‘Whether it is a Gov-
ernor’s duty to use the prerogative at the bidding
of Ministers contrary to his own conviction of
what is right,” and although this appears to
represent the case in a somewhat extreme form,
yet, as Your Excellency has selected this mode of
expression, I am bound to direct your attention
to the consequence involved in adopting the
other extreme of refusing ¢ to follow the bidding
of Ministers.” There can be only one way of
dealing with advisers whose recommendations
are repudiated by ‘your own conviction of what
is right.’

“T beg once more to invite Your Excellency
to contemplate the serious position in which your
Ministers are placed. Your Excellency declines
to follow their advice in a certain case, and the
government is being carried on by Ministers
who, therefore, decline to give further advice in
connection with any case coming under the same
category, These cases are sure to accumulate,
and there can be no doubt that this lapse of an
entire department of the consultative functions
of the Ministry will have an effect upon the
conduct of the public business, which cannot be
satisfactory either to Your Excellency or to them.

“With regard to Your Excellency’s anticipa-
tion that ‘you could scarcely be subjected to
unfriendly criticisin in Parliament for simply
doing nothing,” I would respectfully point out
that what practically amounted to a veto upon
a course which your Ministers had decided to be
right, can hardly be regarded in the merely
negative light of abstinence from action, nor
does such a mode of stating the case in any way
meet the question of who is to defend in Parlia-
ment your attitude towards a matter in which a
difference of opinion forces your responsible
advisers into a position adverse to that assumed
by Your Excellency.

““So far as Your Excellency’s position in the
matter is concerned, the solution of the question
is to be found in the terms of the Circular
Despateh from the Secretary of State, dated the
30th of April last. In that despatch the
Secretary of State informs you that he declines
to advise Her Majesty to alter the clause under
which you act in regard to the exercise of the
prerogative of mercy, and your Ministers were
perfectly satisfied that it should remain unaltered ;
as from Lord Knutsford’s remarks, in the
despatch, they were of opinion that it exactly
met their views as to the mode of procedure in
dealing with the class of cases under considera-
tion. They are aware that the clause, standing as
it does, and read in the light of Lord Knutsford’s
comments thereupon, indicates that a Governor
ought to have power to protect Tmperial interests,
and the interests of other colonies or countries
against the advice of Ministers. From the fourth
paragraph of the despatch it is equally plain that
due authority is conferred upon vou to act fully
according to the advice of your Ministers in all
other cases.

“Seeing, therefore, that the opinion of the
Secretary of State upon the general question has
been sufficiently disclosed to other colonies, and to
Queensland through the despatch referred to, it
appears to your Ministers to be a waste of time
to refer to him for his opinion in this special case.
If Your Iixcellency has any doubt as to whether
your advisers have the confidence of the country
in the action they are now taking, I will imme-
diately bring the whole subject before both Houses
of Parliament, which, after all, constitute the real
and immediate authority to which Ministers
must look for approval or otherwise of any advice
they may tender to Your Excellency,”
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On the 31st August the following minute was
sent by His Excellency, although it was not
i“eceived by the Chief Secretary for a day or two
ater :—

““The Governor has received the Chief Secre-
tary’s letter of the 29th instant in further
reference to the question as to the exercise of the
Royal prerogative which has arisen in con-
%f:ction with the case of the prisoner Benjamin

itt.

2, Upon that question the Governor has
already addressed a despatch to the Secretary of
State, in_ obedience to the 7th clause of the Royal
Instructions of 13th April, 1887, which enjoins
upon the Governor, inany case where, in exercise
of the power committed to him, he acts in opposi-
tion to the advice of the Executive Council, to
report any such proceeding by the first con-
venient opportunity, with the grounds and
reasons thereof. It is not usual that despatches
should be published before they have been re-
ceived and acknowledged by the Secretary of
State, but the Governor thinlks that there will be
no objection to his communicating that despatch
confidentially to Ministers, and he annexes a
copy for their information.

3. It appears to the Governor that the Chief
Secretary scarcely appreciates the difficulty and
the importance of some points touched by the
question under examination. Vague references
to so-called ‘responsible government’ give very
little assistance. The 7th clause in the Royal
Instructions to which he has just referred, and
which explicitly authorises the Governor in his
direction to act in opposition to the advice of the
council, in itself shows that it has not been
recognised as a matter of course that the advice
of the Council should always prevail in questions
under the consideration of the Government. As
regards the present question in particular, the
Governor knows from his own experience as
Governor in two Governments—Newfoundland
andSouth Australia—where the undefined system
known as ‘responsible government’ wasin opera-
tion, that the view there maintained and acted
upon, and which it is still desired to maintain and
act upon, is not the view contended for by his
Ministry here. He is also aware that the prac-
tice in New South Wales is in accordance with
the view prevalent in South Australia. This
shows, at least, that there is no established law
or consensus of opinion upon the subject in
support of the view of the Ministry; and it is
plain from the discussion at the Colonial Confer-
ence that it is even broadly disputed by some, on
constitutional grounds, that there is any right on
the part of Parliament to enter into discussions
as to the mode in which the prerogative is
exercised by the Crown as an independent
branch”-—

I may here break in and state that when
passing through New South Wales rezently the
Government took steps to ascertain what has
been the practice in that colony, and the informa-
tion they received did not correspond with the
statement made by His Excellency in this
minute, but that it exactly agrees with the

* principles and practice which the present Govern-
ment claim to be correct. Probably theinforma-
tion received by His Excellency is not from the
same source as that received by the Government,
and that may account for the variation.

‘“4, Moreover, the Governor does not draw
the same inference which is drawn by the Chief
Secretary from Lord Knutsford’s confidential
despatch of the 30th April.  After referring to
the discussion at the Colonial Conference as
having plainly supported ‘the retention of the
personal decision of the Governer,’ Lord Knutsford
added that he concurred in the views then

expressed as to the advantage of the Governor’s
personal judgmens, This would be wholly incon-
sistent with the view that this personal judgment
is to give way to the advice of others, whose
opinions the Governor does not share.

“5, For these reasons the Governor is of
opinion that he would be incurring the risk of
doing an illegal thing if, by his action in Kitt’s
case, he admitted the validity of the contention
that the Governor is in all such cases bound to
act upon the advice of the Council for the time
being. And it is not necessary to go further
back than to the well-known case of Sir Chas.
Darling, when Governor of Victoria, to obtain
evidence that the Governor is not protected from
the consequences of his acts, even by having
followed the advice of his Ministry, but that a
very painful and peculiar personal responsibility
does rest upon him.

¢ 6, 'With regard to the inutility of discussing
the Governor’s action in the previous cases
referved to by the Chief Secretary in his former
letter, what the Governor means is simply that
assent to recommendations of Ministers in
ninety-nine cases in which he saw no reason for
dissent, although he may sometimes have been
wrong, would not relieve him of the duty nor
deprive him of the privilege of using his own
judgment in the hundredth case, The amount
of weight accorded to a judge’s report would
obviously depend upon its character and special
considerations in' each case. Nor would an
almost uniform assent to the advice of Ministers
in any class of cases establish as a legal principle
that such advice should always prevail.

“7. The Governor thinks that it can scarcely
eseape observation that the claim of any local
administration to exercise the Royal preroga-
tive, apart from the Governor as the Royal Com-
missioner, amounts to the setting up of a form
of government un-English in character, and so
detached from the parent state as to suggest the
question whether any political connection in fact
would under such circumstances remain between
the colony and Great Britain.

8. But there can be little doubt that upon
that connection the financial credit and status of
the colony rests.  Anything apparently shaling
this foundation or tending to discredit the law
or administration of justice might raise incon-
venient doubts as to the security for the immense
advances made to this community by the parent
state. And public discussion of these questions
of constitutional law, which are beyond the
control of colonial legislatures—or, indeed, of
the popular branch alone of any legislature—
might be attended with unfortunate results to
the community.

‘9, The Governor cannot see, therefore, that
any advantage could attend the bringing of the
‘whole subject before the Houses of Parlinment,
who, notwithstanding ample powers of local
legislation, are mnot tribunals competent to
pronounce decisions upon the construction of
statutes, upon questions of constitutional law,
and the Imperial prerogative of the Sovereign,
and the legal dufies of the Governor as Her
Majesty's Commissioner,

#¢10. The Governor is glad to say that he does
not see that the Ministry is placed in any serious
position. He is not aware of the slightest public
sympathy having been manifested on behalf of
the prisoner Kitt. No petitions in his favour
have even been presented. The only newspaper
notices seen by the Governor were adverse to
any claim of the prisoner to- consideration.
There has been no indication of any disposition
to censure the Ministry in respect of their con-
duct with regard to that or any other criminal
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case ; the Governor is not dissatisfied with the
general policy-of his advisers because he differs
from themin judgmentupon a special point ; and
he does not know a single precedent in England
or elsewherc where the action of the Executive
or the officers of the Crown has been called in
question for not interfering with the sentences of
the courts.

“11. The Governor still thinks that the case of
Benjamin Kitt is not one of those to which the
Offenders Probation Act was intended to apply.
But this case is of very little importance by
itself. It is manifest that the question involved
is that respecting the important principle arising
out of it, which may shortly be applied in other
cases of much greater consequence.

¢“12, Having referred to the Secretary of State,
the Governor is, therefore, absolutely unable to
take any further action in the case of Benjamin
Kitt until he receives the instructions of Her
Majesty through the Secretary of State. In the
meantime, he would regret to be deprived of the
advantage of consultation with his Ministers
upon any petitions for the Royal clemency
which may be laid before him ; but he should
not think it at all necessary—at least in the
great majority of cases—to act without consulta-
tion with them, as he hopes, for the character
of the administration of justice in the colany,
that the cases are rare where any injustice would
result from leaving untouched the decisions of
the Courts,”

I am afraid I have wearied hon. gentlemen by
reading all this long correspondence ; but I think
that the question at ixsue is of suflficient weight
and importance to justify my doing so, in the
discharge of what I conceive to be a duty to the
House. The letter which I last read was deli-
vered at the office of the Chief Secretary after
that gentleman had left town on Saturday, and
he did not receive it until yesterday. Of course
he at once thought the matter was one which
required to be dealt with immediately, and a
special meeting of the Cabinet was summoned.
The Ministry unanimously decided that it would
be out of the question for them to continue to
act as Ministers of the Crown while they were
exposed to the censure or imputations which
appeared in many portions of His Excellency’s
correspondence, and an intimation to that
effect was given to His Fxcellency yesterday.
This morming His Hxcellency intimated that
he insisted upon his refusal to accept the
advice of the Government, and the Government
formally tendered their resignations, I trust
hon, gentlemen will sce that the Governwment
have not acted harshly, or without full and
grave consideration of the very serious and
important question which has arisen in regard to
this correspondence. As the Premier has stated
in a portion of one of his letters, the Govern-
ment are responsible really to the country and
to Parliament, and it is their duty to submit
the question fully and fairly to both Houses
of Parliament. Under the circumstances, the
Ministry having tendered their resignation, it
is out of the question to proceed with any
further business in the House. In making this
statement, I may say that while the Government
do not request or invite any debate upon the
question, they have no objection to any course
being taken which any hon. member in the
House chooses to take in regard to that.

The PRESIDENT: There is no question
before the House at present. You had better
move the adjournment of the House,

The MINISTER OF JUSTICE: T did not

think it necessary to do so in making a Minis-
tierial statenient,

[COUNCIL.] Ministerial Explanation.

The PRESIDENT : If youmove the adjourn-
ment of the House, hon. gentlemen can then
address themselves to this question.

The MINISTER OF JUSTICE: In that
case, I beg to move that this House do now
adjourn,

Question put and passed.
The House adjourned at 5 o’clock.





