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124 Licensing Bill. [COUNCIL.] Settled Land Bill. 

LEGISLATIVE COUNCIL. 

Wednesday, 14 Oetobe1·, 1885. 

Elections BilL-Probate ~\et Auwndmrnt Bill-third 
reading.- Settled I1tmd Rill-second reading.­
Justices Bill-committee. 

The PRESIDENT took the chair at 4 o'clock. 

}~LECTIO"NS BILL. 
The PRESIDEKT· read a message from the 

Legislative Assembly, intimating that the 
Assembly had agreed to the amendments made 
by the Council in this Bill. 

PROBATE ACT OF 18G7 AMENDJ\LKi'\T 
BILL-THIRD RKADING. 

On the motion of the POSTMASTER­
Gl:KRRAL (Hon. T. Macdonald-Paterson), this 
Bill was read a third time, passed, and ordered 
to be returned to the Legislative Assembly by 
nwssage in the usual forrn. 

SETTLED LAND BILL-SECOND 
HEADING. 

The POSTMASTEll-GE"NERAL said: Hon. 
gentlemen,-In moving the second reading of ''A 
Bill for facilitating sales, leases, and other dis­
positions of settled land, and for promoting the 
execution of improvements thereon," I m::ty 
mention thttt the measure is substantially the 
same as that proposed and introduced in the 
House of Lords by its author, Lord Cairns, on 
several occasions, and ultimately carried with 
the unanimous approval of both Houses of 
Ptuliament in Great Britain. 'l'he object of the 
Bill, as most hon. members will observe, is 
to give tenants for life, n,nd other limited 
owners of land, ::tlmost, if not in fact, the same 
privileges and powers in respect to land as are 
enjoyed by owners in fee, with this paramount 
exception, that the limited owner is very properly 
excluded from prejudicially interfering or dealinq 
with the subject-matter of the trust. It would 
never do for the provisions of :1 trust to be inter­
fered with by him, for very patent reasons, into 
which I shall not enter now. In this measure, 
amongst the many modes of dealing with settled 
land are these-namely, the selling, improving, 
exchanging, leasing, and partition of land. In 
the matter of an exchange the life-tenant might 
"eek an exchange, and effect it, but the subject­
matter of the estate would simply be altered by 
the exchange; but, in the more ordinary trans­
action, that of sale, the proceeds of the sale of 
land owned by "life-tenant would not and could 
not be interfered with by the life-tenant, or, tto 
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it is technically termed, he would have no control 
over the r:O?'pus, and the capital would still be 
held and form the subject-matter of the trust. 
Therefore, tu sum up, I may say, in short, that this 
Dill is to give what might be termed suitable and 
satisfaotury provisions to enable and empower 
life-tenants to deal with lands in a manner, not 
only beneficial to the land, but to the life-tenant 
himself. This measure, if it become law, will 
give considerable relief to landowners of that 
class, and will remove many prominent objec­
tions that subsist at the present day in rela­
tion to settled lands, and which are constantly 
recurring to legal 1nen as well as layn1en. 
l<'rom time to time objections have arisen 
that very )Jroperly form the subject of comment 
on all sides, and which have involved life-tenants 
in great loss. I a.rn a\vare, as every hon. 
gentleman must be aware, of cases in this country 
where relief is wanted, and such relief would be 
readily obtainable if the measure before us were 
the law of the land. Perhaps it will be as 
well to give an example, which will assist hon. 
gentlemen in understanding how the Bill would 
operate in snch cases. I know the case of a lady 
who is a life-tenant of most valuable property 
in thiil country, and, at the present time, 
she barely receives sufficient to keep bocly 
and soul together. That property io worth 
many thou.sands of pounds, but in conse­
quence of absurd restrictions in the trust deed 
under which it is held by the life-tenant, 
no relief can be obtained without very great 
expense indeed by applying to the court, 
and it is questionable if that expense were 
incurred whether the relief-which it is most 
desirable in this case should be given-could be 
obtained. In this particular case the life-tenant 
would not only be benefited, but the property 
itself would be enormously benefited and 
aug1nented in value if such a course as 
is provided in the measure coul<l be taken. 
And thus not only is the life-tenant's interest 
damaged but the remainderman's interests are 
also greatly diminished, being, I might say, 
sacrificed, because of these restrictive ]Jrovisions 
in the trust under which this property is held 
and controlled. Honourable gentlemen are aware 
that all this Bill is intended to give, notwith­
standing that it is a great alteration in the law, 
is usually provided for in settlements; but, as 
a rule, trustees do not care to go on tside of 
the specific lines of their trmt in dealing with 
property; !usually they run well within the lines 
of the trust, and, n,s a consequence, cases 
occur where trustees perform their duties in 
a mere perfnnctory manner, and do not take 
that deep interest in working the estate for 
the benefit of the life-tenant which they would if 
they had the facilities, provided by the Bill, 
to apply to the court in cases of doubt or 
ambiguity as to the interpretation of the 
language which defines their duties nnder the 
trust. I have said that this Bill embraces an 
alteration in the law-it is, undoubtedly, a great 
alteration in the law n,s it has subsisted for 
genemtions-but it is an alteration which is to 
be desired by all right-thinking men. Reading 
the Bill carefully, hon. gentlemen will be sur­
prised to find that these provisions were not 
embodied in our Statute-book long ago, and that, 
strange to say, Great Britain is herself ahead of 
Australia in a reform of the law snch as is 
shadowed forth in the Bill. But while the 
Bill undoubtedly proposes a revolution in the 
law, I feel it my duty to tell you that it is 
from beginning to end brimful of sound common 
sense, and that is its highest commendation. 
I notice that, in the debates which took place 
on the several occasions when this measure was 
before the Honse of Lords and the House 
of Commons, that on the second reading the 

principle alone was dealt with ; and I think, on 
the whole, it is a useful leRson to learn that in 
measures of this kind, where the <letails should 
be carefully watched and looked into, we should, 
as has been the practice in this colony, leave those 
details to be dealt with in committee. I do not 
intend to stty anything more on the subject 
beyond quoting what has been said by some of 
the grefttest legislators in the old country, to 
show in what respect this measure wtts held by 
them. In ICebruary, 1882, Earl Cairns sai<l, 
referring to the powers which were usually given 
in modern settlements to trustees :-

"In the first yla.cc-an<l to this he attached great 
importance-the powers were gi\'en ·with very rnre 
exceptions to the trustees, and uot to the tenants for 
life. rl'hey lGlCW that trustees Vi ished to act with grent 
safQty, and, as far as they could, with freedom from 
responsibility: and there had been a reluctance on the 
part of trustees to engage in any exercise of those 
vowers. rrhc natural arrangement woul<l therefore be 
to lHtYC the powers safel.r guarded. and to entrust the 
exercise of them to the tenant for life. The next 
failure was that thg powel's had not gone far 
enough. The.Y did not provide for leases ancl the exe­
cution of improvements to that extent and in that way 
'vhich circnmstances required. There was another 
matter in regarcl to which there was a failnre. So far 
as he kne'v there \Vas no power of settlement to autho­
rise the trn~tees of n limited owuer, if the limited 
owner should be of opinion that it did not suit his taste 
and capacity to numa.gc landed estate, to sell the estate 
and cnnvert it into money nndcr conditions. All 
these shortcourings this Bill lll'OlJOI:ied to remedy, 
and he thought he stated ·what was correct 
\vhen he said that if this Bill hecame law it 
wonld, for every good purpose, put the limited owner 
of property in the lJOsition in which the owner of 
fee-simple stood ; and it would lead to the more easy 
and free circulation of land, anrl the execntlon of 
improvements of land as if the land were owned by an 
owner in fee-simple. He owned himself- having 
observed the reception this nwasnre met in the 
eonntry ~ that, so far as he kne,v, it had been 
approved by all persons inte1·este<l iu the develop­
ment of land, and had not been disapproved of by 
any persons who wbhed to go further tha.n that 
Bill proposed to go-looldng at the circumstances he 
regretted very mw~h that the Bill had not become law 
a c0nple of years ago. He believed if it had become 
law a great amount of the suffering which had been 
endured. wonld have been avoided. It was a remarkable 
thing, in the two large volumes. which had been laid 
upon the table, of the evidence taken before the Royal 
Commission on Agriculture, that of the great nnmher 
of witm~Ases \Yho had spoken on this measure he did 
not tind oue who did not approve of this 1Hll. In the 
two volumes-more evidence. no doubt, had yet to 
come-the witnesses who gave evidence took ditiercnt 
vit\YS on many things; but they all agreed in approving 
of this Bill. He thonght this was very strong testimony 
for those who were practically acquainted with the sub­
ject. 'l'here was one qualification in the Bill as to the 
power of sale~namely, that before the tenant for life 
could sell an estate it would be: necessary to obtain an 
order of the court." 
And these are the remarks he made after the 
Bill came back from the House of Commons :-

,. He had to ask their lordships to consider the 
amendments which had been made in this Bill by the 
House of Commons. The Bill h!Ld boen referred by the 
House of Commons to a select committee, presided over 
by Sir It Assheton Cross, and composed of some of the 
strongest members of the other House, both as regardefl. 
legal attainments and knowledge on the subject of 
lartfl. The committee considered the Bill with great 
care, and in trod need certain amendments into it. It 
spoke very eloquently of the solidit,y of the labours of 
that conuriittee, that 'vhcn the Bill was reported to 
the House of Commons, anflrecommitted, there was not 
a single furthel' change made. * * * * 

''lie: had the pleasing task of asking their lordships 
to accept the Bill as it stood. He rctnrned his warm 
thanks to members of the Legislature on both sides, in 
both Houses, for their valuable assbtance on the Bill. 
He felt convinced thnt when it bec':tme law it would 
have a most beneficial etrect on the land law of this 
aountry. 'rhat was not only his own opinion, but it. \Vas 
also the oyinion of the Royal Commission on Agncul­
ture." 
The debate in the House of Commons in com­
mittee was almost unanimously favourable to the 
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acceptance of the measure, and the Attomey­
General-Sir Henry .Tames-said, amongst other 
hings, in respect to the Bill :-

((He thought the steps proposed to he taken to give 
tenants for life and limited owners power to sell an 
estate. and so free it from encumbrances or from being 
held by persons who could not do justice to the land, 
was a substantial reform." 
On the same occasion JYir. H. H. :Fowler, 
amongst other things, said :-

" 'l'he Bill was a very wise and a very safe st.ep in the 
direction of land hL'iY reform." 
Sir Assheton Cross, referring to the Bill, said :-

"He was quite sure that it was a substantial reforr11, 
and that it was actually wanted.'' 
I shall n<•t trouble hon. gentlemen with any 
further observations. I think I have said suffi­
cient to indicate what is the nature of the 
measure, and I trust, altogether apart from 
the feelings hon. gentlemen may have as form­
ing part of the legisbtorial body of the colony, 
that as citizens and colonists they will give this 
measure their careful attention. I have much 
pleasure in moving that the Bill be read a second 
time. 

The HoN. P. MACPHEHSO:i'\ said : Hon. 
gentlemen,-The time at our disposal for the 
considemtion of this Bill has been so short, and 
its provisions, as a whole, are of so revolutionary­
or I ~hould rather say advanced-a character, 
that, speaking for myself, I can scarcely say that 
I can at the present time gi.-e an absolutely 
unqualified' support to the measure. I shall. 
however, vote for the second reading. The Bill 
is a cousolidation, with sorne additions, of two 
English statutes-the Settled Land Act of 1882, 
and the Settled Land Act of 1884-which embody 
the latest ideas current in England with reference 
to the sale, leasing, and disposal of settled estates 
or settled land. "Settled laud," by the pro­
visions of this Bill, is defined to be ''land and any 
estate or interest therein which is the subject of 
a settlement"; and a settlement is defined to be 
"any deed, will, agreement for a settlement, or 
other agreement, covenant to surrender, Act of 
Parliament, or other instrument, or any num­
ber of instruments, whet her made or passed 
before or after, or partly before and partly 
after, the commencement of this Act." 
The Bill empowers a tenant for life to sell or 
exchange settled hnd, or concur in making a par­
tition of it, and also to lease it in the case of a 
bnilding lease for ninety-nine years, in the case 
of a mining lease for sixty years, and in the case 
of any other lease for twenty-one years. By 
clauses 57, 58, 59, and GO of the Bill, infants, 
married women, and lunatics are tenants for 
life, exercising their power repre.;entati vely. A 
tenant for life, by section 44, cannot exercise any 
of the powers conferred upon him by the Bill 
without giving the trustees of the settlement 
notice, and section 43 flays :-

"If a.t any time a difference arises between a tenant 
for life and the trustees of the settlement, respecting 
the exercise of any of the po\vers of this Act, or respect­
ing any matter relating thereto, the court may, on the 
application of either party, give such directions respect­
ing the matter in difference, and respecting the costs of 
the application, as the court thinks fit." 

No doubt, therefore, there is the stringent power 
of the court exercised over the tenant for life. Part 
VI. of the Bill relates to the investment or other 
application of capitttl trust money, and Part VII. 
deals with improvements that may be effected 
with the capital trust money. I notice, however, 
that the section does not include repair•. I may 
be wrong, but I do not think it d<>es ; and if not 
the Bill will require to be amended in that par­
ticular. So far as I can gather, the object of 
the Bill seems to be to secure the disposition of 
land in the fairest manner, and presumably to the 
hest advantage of all parties interested at the 

instance of a person having a limited present 
interest. That is how I have read the Bill with­
out having had. an opportunity of reading the 
debate to which the Postmaster-General has re­
ferred. In order to carry out thi,, idea to the 
uttermost, clause 49 has been inserted in the Bill, 
and I may ,;ay thnt I have not yet been able 
to make up my mind upon that clause. It 
provides:-

" If in a settlement, will, assurance, or other instru­
ment executed or made before or after, or partly before 
and partly after, the commenc~;;;ment of this Act a pro­
viston is inserted purpo1·ting or attempting, by 'vay of 
direction. declaration, or otherwise, to forbid a tenant 
for life to exercise any power under this Act, or 
attempting, or tending, or intended. by a limitation, 
gift, or diRl)QSition over of settled land, or b:v a limita­
tion, gift, or disposition of other real or any personal 
property, or lJy the imposition of any condition, or by 
forfeiture, or in any other ma,nner whatever. to pro­
hibit or prevent him from exercising, or to induce him 
to abstain from exercising, or to put him into apo~ition 
inconsistent with his exercising, any power under this 
Act, that provi:-:.ion, as far as it purports, or attempts, or 
tends, or is intended to lw.ve, or wonld or might have, 
the operation aforet-,aid, shall be deemed to be void.' 

That is certainly my stumbling-block in this 
Bill; but I have no doubt that to carry out the 
principle of the Bill in its integrity it is neces­
sary to insert this section. It seems to me, 
however, that that clause prohibits a man from 
exercising his ordinury power over his own pro­
perty. It is possible that I may make up my 
mind upon this <Jnestion as we come to consider 
the Bill in detail, but at present I confess that I 
do not quite approve of it. I have said that 
there are certain additions to the Bill, and one 
of these is contained in clause 42, which pro­
Yides-

"'l'he court or n judge may, by order. authorise tlw 
trustees of a settlement to retain for their own w:;e out 
of the income of the tru~t property a rerLsonable snm by 
way of cornmh;sion for their pain8 and trouble in the 
management of the property; but no such commi~sion 
shall be allowed at a higlwr rate than five pound-:; per 
centmn of the net income. 

" An order under this section may be made upon 
snmmons or petition, or, if the settlement is a will and 
the executors are also the trustees of the settlement, 
upon an application to 11ass the accounts of the execu­
tors.'' 

This is entirely original, and I think it is a great 
improvement in the law. As we all know, it has 
always been the practice in this colony to gmnt 
executors con11nission on realising personal 
estate; but trustees who realise real estate, 
who incur a great deal of re",punsibility, and have 
to go through an immense amount of labour, 
have never been allowed anything for their 
pains-why, I could never conceive. Clause 47 is 
new, and I think it is an improvement on the 
English law. Then the 6th part of the Bill is 
also new, and has been moulded subject to the 
operation of the Real Property Act of lSGl. I 
shall not detain the House further ltt present 
than to state I shall vote for the second reading 
of the Bill, hut shall reserve to myself the right 
of suggesting ;;uch amendments as I deem 
necessary for the improvement of the Bill when 
it gets into committee. 

The HoN. :F. T. GREGORY said: This Bill is 
so almost purely of a legal nature that it behoves 
non-professional members to be very careful. 
At least, I feel that to be the position I stand in 
endeavouring to address myself to the question 
before the House. At the same time there is no 
doubt that, with the very valuable aid which we 
derive from the presence of so many legal gentle­
men in the House, the lay members will, no 
doubt, be able to clearly grasp and comprehend 
the principles of the measure. ·when the various 
points are brought under their notice by the legal 
acumen of the House they will be able, no doubt, 
to give a safe and just verdict as to the desirable· 
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ness or otherwise of retaining any particular clause 
which may be questioned. Without intending to 
take the clames of the Bill seriatim, I would 
briefly state that the mNLsure may be divided 
into two parts-the first one pointing out what 
may be done by the life-tenant, which if read 
by itself is certainly a somewhat startling inno­
vation. As has :tlready been pointed out, that 
is apparently a very revolutionary measure, or 
at any rate it is a very great departure from the 
old beaten track laid down for the gnidance of 
trustees and executors in conducting the business 
of the trusts imposed upon them. But as we go 
on with the measure, and look towards the latter 
part of it, we find that there are safeguards and 
restrictions placed upon what at first appeared 
to be so highly revolutionary prrwisions, 
that the apprehension that might arise from 
them is gradually removed, and by the time 
we reach the end of the Bill, we-or I, at all 
events-come to the conclusion that the safe­
guards are ample to prevent any mischievous 
results accruing from the powers which in 
the first instance are veEted in the life-tenant. 
There hrts been much said about the diffi­
culty under which trustees lahour in deal­
ing with settled e''tates. The extent to which 
the term ''settled esbtes" extends I am not per­
fectly clear about, bnt as the 1neasure goes on 
before the House I have no doubt we will have 
such ><n exposition of the limits which should 
be placed upon that term as to remove the 
clcubts at present in my mind as to whether 
this Bill goes far enough or not. Judging 
by the title of the Bill one would assume that 
it only referred to settled lands-lands under 
settlement owing to life interest, trust, and other 
provisions made by testators as to the avpru·· 
priation of their estates ; bnt it hardly appears 
to n1e to go far enough in regard to dealing~ 
with estates already in process of realisation, 
or still more so, in regard to estates which have 
been so far realised that possibly lrtnds had been 
sold under the powers of the Bill, and the 
money realised, "" is very often the case, left as 
security upon the rertl estate. Although the 
absolute sale has taken place, still at any time 
this land might be thrown back on the hands of 
the life-tenants. ·whether those lands can still 
be dealt with rts settled lands under the 
original provisions for the sale I am unable to 
say; but I hope to have some further exrJ!ana­
tion when the Bill reaches committee. The 
Hon. :Mr. :Macpherson ha,s drawn attention to 
what appears to be a rather singular provision to 
make in a Bill of this sort, in clame 49, whereby 
a testator is prohibited practically from making 
any provieion that will lock up his land; and 
at the first blush I candidly confess that I 
thought it was undesirable to restrict the powers 
of a testator in regard to what he may choose to 
do in the crtse of settled land ; but if we had not 
these restrictions in the Bill it would almost 
nullify the whole of the preceding part of 
it; because, practicrtlly, we must as~ume that 
a testator, when he makes a will, will be awrtre 
of the provisions of this measure prohibiting him 
from locking up his land. Under these circum­
stances, I fancy snch a testator would endeavour 
to evade the law by wme other process; but even 
allowing that to be the case, I see no reason why 
this 47th clause should not remain in the Bill, as 
transactions which may take place under the 
Bill can only be with the approval and sanction 
of the Supreme Court. I think we rtre all per­
fectly well aware of the extreme caution with 
which the courts ever sanction any dPalings with 
estrttes, real or personal, by trustees or executors, 
unless they keep carefully within the fonr comers 
of the lrtw. Subject, of course, to careful con­
sideration and revisron in committee, I may srty 
that the measure as a whole is a very valaable 

contribution of a reform in matters connected 
with real and personal estntes; and I shall 
support the second' reading. 

'l'he Ho~. A. ,T. THYNNE said: The Post­
master-General hrts stt1ted in his speech that the 
discussion on this matter in the English House 
of Cmnn1ons was a very slight and sparse one ; 
and it is a great wonder that an Act which has 
struck ,o deeply at the root of the British land 
bw should pass the English Parliament with 
snch slight discussion. In the present day one 
of the things which must be recognised r<s our 
first duty must be the making of laws which will 
bcilitate land being rapidly and easily disposed 
of ; and this Bill I look upon as one of the steps 
which will lead ultinmtely to making land as 
easily saleable as any description of person':'! 
estate. This Bill does not go that length ; bnt rt 
is such a radical change in the old ide:ts of land 
ownership that it brings one irresistibly to the con­
clusion that the law will have to go very much 
further than this mertsure proposes before many 
years. I think myself that it is a good thing for 
the community, rts well as a good thing for the 
people who own estates of this kind, thrtt pro­
perty should not be tied up with restrictions rts 
to the mode of dealing with it beyoud the life­
time of the owner who has attempted to tie it up. 
I think it should be released from rtll the shackles 
and oh<tructions that cr<n be removed without 
doing inju~tice to the parties interested. 
Public ]JO!icy has first to be considered, 
and in the interests of public policy it is 
injnriom; that land should be tied np and held of 
little u~e, obstructing progre-;s. and being of "3111all 

vrtlue to the people who ou)';ht to be receiving· a 
better income from it. This is the gronnd, I think, 
upon which this 4\Jth section hrts been introduced 
into the English Act and adopted here. If that 
section is omitted, it would be competent for any 
person making· a srtle or settlement to declare t!Htt 
the provisions of this Bill shrtll not rtpply to 
the property included in the sale or settlement, 
and it would be in the power of every 
tesbtor or settlor to balk the object of this Bill 
and to depri \'e the public, as a whole, of the 
benefit which making the best use of the land 
would confer U)Jon them. It is, in fact, the duty 
of everyone possessed of land to make the best 
use of it. Thrtt is one of the implied conditions 
upon which men are allowed to hold land, 
and if restrictions are made which prevent 
the holders from turning it to the best use 
public policy should step in and say, 
" \V e shall not allow this to continue ; we 
have a right to expect that the land should be 
put to the most economical u~e, and you will 
have to do that.'' Tf this clause is omitted we 
would then have the law in>< very peculiar posi­
tion. Settlors or testator~ who have made their 
settlements or srtles before thif> Bill b intro­
duced or becomes law should be in the position 
thrtt their estates should be subject to the 
operation of this law, and those who dealt 
with their land after this Bill becomes law 
would be able to defeat the objects of the 
Act. That would leave the law in a rather 
anonw1ous position~leaving one set of men 
having their estates subject to the law, while those 
who came rtfterwards would be able to evade it. 
I think, therefore, that it is absolutely necessrtry 
in the interests of public policy that thls 
provision shoulrl be left in, and thrtt no one 
should have the power of preventing the applica­
tion of the law to the estates they may leave 
behind them. In the last section of the Bill 
there are some provisions referring to the Real 
l'roperty Act which I think will require to have 
some attention rmid to them. I qnite agree 
with the Hon. Mr. Macpherson 2.s to the 
]'rovision in clause 42, becanse I think that the 
provision that a trustee shall be paid only on the 
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net income would work hardly in many instances. 
In some instances the income would be very 
large and there wonld be very little trouble in 
connection with it, but in other instances the net 
income would probably be a minus quantity, 
while the amount of trouble would be verv 
gTeat indeed. I think the court should be left 
full discretion as to the rate of commission on 
the gross income. I have known as low a com­
mission as :l: per cent. being allowed, and I have 
known as rnuch as 5 per cent. being granted. 
The court could safely be left to fix upon the 
rate, and be guided by the circumstances of each 
individual case. I have not touched upon legal 
formalities in connection with the Bill, and I do 
not think it is necessary for me to do so, because 
the Bill has been adopted from the English law 
after very grave consideration by the qJ)lest men 
of the time. That in itself is a greater recom­
m~ndtttion than the approval of any member of 
this Chamber. 

Question put and passed, and the committal 
of the Bill made an Order of the Day for to­
nwrrow. 

JUSTICES BILL-COMl\UTT:BJK 
On the Order of the Day being read, the 

President left the chair, and the House went 
into Committee to further consider this Bill. 

On clause 27, as follows :-
" \Yhen two or more justices nre present and acting 

at the hearing of any matter and do not agree. the 
decision of the majority shall be the decision of the 
justiCP':l, antl if they are equally divided in opinion, the 
case shall be reheard.'' 

The POSTMAST:ER-GEKERAL said that 
clause 20, which was the same as clause 27 of the 
Bill as amended, was postponed last night to 
give hon. members a little time to consider the 
change in the law os pointed out by the 
Hon. Mr. Thynne. It had been stated that 
danger would arise from benches being packed 
if the Bill provided that magistrates could 
decide any matter by a majority; but it ap­
peared to him that there was less danger of a 
majority ag-reeing to l'ack a bench than there 
would be of one man g;oing on the bench to 
hold out against a ntnnber of rrmgistrates. He 
could not conceive of a better rule than that the 
majority should decide. He hoped hon. gentle­
men would agree to the clause as it stood ; and he 
had no doubt there were hon. members present 
who believed it would be a great improvement 
on the present bw. It was possible at present 
for one man to stand out against any number, 
in order to secure a committal ; but there was 
far less possibility of a number of magistrates 
associating themselves together to acquit an 

11 ccused person. 
The HoN. P. MACPHERSON said he agreed 

with the clause as it stood. It simply stated 
what was the law in the highest tribunals; and 
the principle of decision by the majority regu­
lated all the ordinary and common affairs of 
if e. 

The HoN. A. J. THYNNE said the clause 
was a proposed alteration in the law, about 
which there were many opinions. He was of 
opinion that it was better to let the law re:nain 
as it was, so as to prevent a possible miscarriage 
of justice in cases where a man might escape 
through the kindly feelings or the prejudices of 
some of the magistrates on the bench. Cases 
were referred to yeBterday in which men had 
been committed for trial by a minority­
men who would otherwise have escaped punish­
ment, but wh0 had been convicted of serious 
crimes and subjected to severe punishment. The 
principal argument against leaving the law as it 
stood was that it might have a good effect in one 
way but would have a bad effect in another wa.y; 

but it was not likely that a magistrate, unless 
he believed he had very good reasons, would 
commit a man for trial against the opinions of the 
other magistrates; and in ninety-nine cases out 
of a hundred a magistrate would take such 
an extreme course only when he believed the 
men sitting beside him on the bench were more 
or less prejudiced. He moved that the word 
" matter " be omitted with a view of inserting 
the words "any complaint for simple offence or 
breach of duty." If those who arg-ued in favour 
of the clause as it stood were in a position to 
quote an instttnce where a man had sutfered 
from the perversity of one magistrate going 
against the majority, there might be some good 
reason for an alteration in the law ; but he did 
not think such a case could be quoted, and in the 
absence of such an instance of injury he thought 
it would be premature to seek for a change, 
especially when it had been shown that the 
present state of the law had in some instances 
ht>d a beneficial effect. 

The POSTMASTER- GENERAL said he 
trusted the clause, which was a valuable one, 
would not be mutilated by the proposed amend­
ment. 

The HoN. Sm A. H. P ALJVIER said there 
was another way of looking at the matter besides 
the view taken by the Postmaster-General. If 
the clause became law in its present state it 
would be possible for any two justices of the 
peace-and he was sorry to say that a great many 
of them were ignorant men-to go on the bench 
and swamp the decision of the police magistrate, 
who ought to know more about the law and be 
better able to jndge of the weight of evidence 
than magistrates who only acted occasionally. 
\Vithout im]Jnting the slightest corruption, he 
might say that any two magistrates, who had no 
idea of the htw, and had no practice in studying 
what was good evidence and what was not, 
would be able to swamp the decision of the 
police magistrate, who, if he was not a judge of 
the weight of evidence, ought to be, before he 
was appointed-rmd certainly, from the practice 
he had, should be better able to judge whether 
there was sufficient evidence to convict or not. 
He thought the amendment was a very good one ; 
but if it were carried-as he hoped it would be-it 
would be necessary to add another amendment to 
the effect that in the case of an indictable offence 
any one justice might commit. The Postmaster­
General talked of the hardship that might be 
caused by one magistrate being able to commit 
where the majority were not inclined to do so, 
but he forgot to mention that for the security of 
the prisoner there were the Attorney-General and 
the Crown Prosecutor. \V here a prisoner had been 
committed by one magistrate against the decision 
of the majority, the Attorney-General and the 
Crown Prosecutor would feel it their duty to 
look very carefully into the case before they 
found a true bill. A great deal of hardship 
might be done by attempting to alter the law, 
but no hardship could occur by amending the 
clause and leaving the law pretty well the same 
as it was at present. Not very long ago a bench 
acquitted sume persons charged with cattle­
stealing. One of those parties was brought up 
again and convicted on precisely the same evi­
dence, and for precisely the same offence. That 
ought to be within the know ledge of the 
Postmaster-General, because it did not occur 
many months ago. It was very dangerous to 
alter the law as was proposed, and they should 
bear in mind that the Bill was supposed to be a 
codification of the law and not an alteration. 

The POSTMASTER-GENERAL said the 
Bill was D, Bill to consolidate and amend the law, 
and the clause under consideration was an amend­
ment, as well as a great improvement. The 
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hon. gentleman spoke of police magistrates as 
gentlemen who ought to know the law before 
they were appointed. He agreed with him in that, 
but unfortunately some of them did not know 
the law as well as some j nstices of the peace. He 
was not going beyond the mark in saying that 
during the last few years there had been more 
decisions given by police magistrates which had 
to be quashed than those given by benches of 
justices. Unfortunately, they could not always 
get the right stamp of men for magistrates-that 
was, the stamp characterised by the hon. gentle­
man. There were some excellent exceptions- gen­
tlemen who understood their duties thoroughly­
but they were in the minority, as was well 
known. He hoped the matter would be treated 
entirely on its merits, and whatever the decision 
of the Committee might be he should be 
perfectly satisfied. 

The HoN. Sm A. H. P ALMER said the 
Postmaster-General just stated that more deci­
sions of police magistrates had been quashed than 
those of unpaid justices during the last few 
years. He should like to know what proportion 
the quashed decisions bore to the convictions. 
A great many more cases were tried before police 
magistrates than before other magistrateii, and 
he did not think it was fair for the Postmaster­
General to give that as a reason why the clause 
should become law. It was most likely that the 
reasons given by police magistrates were not 
satisfactory, though their decisions might have 
been correct. An eminent Chief Justice of New 
South Wales, many yearR ago, said that he found 
the decisions of magistrates generally correct, 
but their reasons invariably wrong. 

The HoN. vV. D. BOX said the Postmaster­
General had told the Committee what wag the 
law at present. vVould he tell them whether 
the law he now proposed was in force in England 
or in any of the colonies and where the idea of 
the change in the Jaw came from? 

The POSTMASTER-GENERAL said it was 
contended by many that the provision contained 
in the clause was the law in Queensland at the 
present time, while others contended that it was 
not. The law was doubtful, and the clause was 
intended to define the law and leave it in doubt 
no longer. 

The HoN. A. J. THYNNE said he was not 
aware of the proposed amendment in the law 
being in force in any other part of the world. 
His impression was that it was not in force in 
the old country, and the experience of some hon. 
members would enable them to say whether it 
was in force in New South Wales. Speaking 
candidly, he believed the clause was introduced 
without its author considering whether it was 
limited to one set of offences or another. 

The POSTMASTER-GENERAL: No. 
The HoN. A. J. THYNNE said he was of 

opinion that the gentleman who made the first 
draft of the Bill did not consider carefully what 
was the present state of the law on the subject. 

Question-That the word proposed to be 
omitted stand part of the clause-put, and the 
Committee divided:-

CoNTEKTs, 7. 
The Hons. 'l'. 1\facdonald-Pater.-:.on, '\V. Pct.tigrew, 

A. Raft', F. H. Holberton, P. Thlacpherson. J. Swan, and 
W. H. Wilson. 

XoN-Oox,n:NTs, 10. 
The Hons. Sir A. H. Palmer, P. T. Gregory, F. H. Hart, 

A. C. Gregory, \V. Graham, \V. D. 11ox, A. J. Thynne, 
W. G. Power, J. C. Smyth, and W. Forrer<t. 

Question resolved in the negative. 
Question-That the words proposed to be 

inserted be so inserted-put and passed. 
Clause, as amended, put and passed. 

1885-K 

Preamble put and passed. 
The House resumed, and the CHAIRl\IAN re­

ported the Bill with amendments. 
The POSTMASTER-GENERAL moved that 

the Bill be recommitted for the consideration 
of clauses 15, 19, 124, and 195, of the Bill as 
amended. 

The PRESIDENT : I hope the Postmaster­
General will also recommit clauses 13 and 14. 
The division on clrtuse 13 was taken when 
there was barely a quorum present, and :o:s it is a 
matter of some importance, and there IS a full 
House now, I trust the hon. gentleman will re­
commit clauses 13 and 14 as well as those he has 
mentioned. 

The HoN. W. FORREST : I hope the Post­
master-General will also recommit clauses 160 
and 1G4, not for the purpose of making any 
alteration in the language, but to alter their 
position in the BilL It would have been 
better if clause 160 had been left in, and su bsec­
tion 8 of clause 164 struck out. All I want is 
that subsection 8 of clause 164 should follow 
clause 160, or that clause 160 should become 
subsection 9 of clause 164. 

The POSTMASTER-GENERAL said: In 
reply to the hon. gentleman, I may state that 
the matter has been very carefully considered, 
and there was no way of 'meeting his views, but 
I h"ve told him privately that the matter will 
doubtless be attended to. I hope the hon. 
o-entleman will take my assurance for that. Of 
~nurse hon. gentlemen are at liberty to take 
what course they please in this Chamber, but I 
speak with the desire to put the Bill in the best 
form possible, and at the present moment I 
cannot exactly see where the recast can come in, 
because it wiil involve other considerations. As 
the Bill stands at present it is perfectly right 
and intelligible. 

The HoN. W. J!'ORREST said: I d0 not 
know whether I am in order in speaking again, 
but, with the permission of the House, I will 
explain--

The PRESIDENT : If it is a question of 
privilege you can explain. 

The HoN. W. FORREST said: We have the 
assurance of the Postmaster-General that this 
matter is going to receive attention in another 
place, but why should we send away a faulty 
Bill with our eyes open? I ask hon. gentle­
men to look at clause 160, which refers to the 
satisfaction of an execution by payment, but 
going on to clause 164 we find . exactly t!'e 
same thing-the one clause referrmg to satis­
faction by payment after imprisonment and the 
other to the satisfaction of a claim by payment 
only. To prevent confusion these clauses should 
follow each other. My proposition is, that we 
reinstate the clause we struck out last night and 
strike out subsection 8 of clause 164; and that 
the Bill be recommitted for that purpose. 

The PRESIDENT: What is the question? 
The POSTMASTER-GENERAL : That the 

Bill be recommitted for the consideration of 
clauses 15, 19, 124, and 195. 

The PRESIDENT: I asked that clauses 13 
and 14 might be recommitted. 

The POSTMASTER-GENERAL: I think 
that that matter having been decided it is just 
as well to leave it as it is. 

The PRESIDENT: I cannot move an amend­
ment myself, but I hope someone else will. 

The POSTMASTER-GENERAL: The matter 
was well discussed last night, although the House 
was thin, and I am quite satisfied with the result. 
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The HoN. F. T. GREGORY said : I think 
when a doubtful clause has been, on division in 
a thin House, kept in the Bill, hon. gentlemen 
should have an opportunity of reconsidering it, 
and the Bill should be recommitted for that 
purpose. It will be very easy for the House to 
decide the question ut once without further dis­
cussion, ::tnd I therefore move that clauses 13 
ancl14 be included amongst those to be recom­
mitted. 

Question --That the words proposed to be added 
be so added-put and passed. 

Question-That the Bill be recommitted to 
consider clauses 13, 14, 15, 19, 124, and 195-put 
:md passed. 

On the motion of the POSTMASTER­
GENERAL, the President left the chair, and 
the House went into Committee to consider the 
above clauses. 

On clause 13, as follows :-
"The chairman for the time being of every municipal 

district shall, by virtue of his office and without any 
further commission or authority than this Act, be a 
justice of and for such municipal district." 

The HoN. SIR A. H. P ALMER said it was 
hardly necessary to go over the same ground as he 
did last night, but the gist of his statement went 
to show that it was not desirable that the office 
of justice of the peace should be put up for 
public vote, which would almiDst be the result 
of the clause. He mentioned last night that 
no man ought to be appointed to the Com­
mission of the Peace except by the action of 
the Government of the day, who were en­
tirely responsible for the persons they so 
appointed. No doubt the next clause gave the 
Governor in Council power to prohibit any man 
who should have been appointed chairman of a 
municipal district from acting as a justice of the 
peace; but he stated last night, and he reiterated 
it now, that that was a very invidious thing 
for any Government to do, unless they 
had very strong reasons indeed for taking 
such action. Let them leave the appointment of 
justices of the peace in the hands of the Govern­
ment of the day who were the proper persons to 
appoint justices, and they would relieve the Gov­
ernment from a very objectionable proceeding 
and one that was not likely to add much to 
their credit. He thought it would be preferable 
to omit both clause 13 and clause 14, and he 
hoped the majority of the Committee would 
negative those clauses. The question was 
decided last night certainly, but in a very thin 
House, with a majority of only one, and he 
thought it was only a fair thing that the sense of 
the Committee should again be taken upon the 
question. 

The POSTMASTER-GENERAL said the 
hen. the President had reiterated the arguments 
used in favour of the omission of clauses 13 and 
14, and there was no question whatever that 
there was a great deal in what the hon. gentle­
man said; but he would ask that notice be tuken 
that clause 13 was practically the law at the 
present time, and its omission from that Bill 
would not affect the law as it stood. Chair­
men of municipalities or divisional board~ 
became justices of the peace by virtue of their 
office according to the Divisional Boards Act 
and the Local Government Act; but in order to 
give the Government of the day power to 
remedy a possible evil, clause 14 was essen­
tial. It was desirable that clause 14 should not 
stand alone, and that clause 13, reciting the 
law as it was laid down in other Acts, 
should precede it. He should be very sorry 
indeed if clause 14 was left out, because the 
Government of the day should have the power 
intended to be given by the clause. He 

was not sorry that clauses 13 and 14 had been 
recommitted at the instance of the Hon. Mr. 
Gregory. vVhen it was decided to retain that 
clause the House was undoubtedly a thin one, 
but had he dreamt that those two clauses 
would have been recommitted he should have 
liked to ha,ve secured an even fuller House than 
that assembled that afternoon. There were 
several hon. gentlemen who were not present, 
who, had they known that those two clauses were 
to be again dealt with, would have attended in 
their places. 

The Ho)<. W. FORREST said he understood 
the Postmaster-General to say that the law at 
present was according to other Acts, that chair­
men of municipal districts and divisional boards 
became justices of the peace by virtue of their 
office. If that was the case he thought that 
clause 14 might do some good, and could not do 
any harm. 

The HoN. W. GRAHAM: vVe are discussing 
clause 13. 

The HoN. \V. FORREST said they were cer­
tainly discussing clause 13, but the two clauses 
ran side by side. 

The Ho)<. SIR A. H. P ALMER said if clause 
13 was kept in the Bill it was absolutely neces­
sary to keep clause 14 in also. There was no 
doubt that the Government should have power 
to prevent an objectionable man from acting as 
a justice of the peace, if, as the Postmaster­
General said, certain men became justices of 
the peace by virtue of their office, according to 
other Acts of Parliament ; but he understood 
that none of those Acts were repealed. 

The POSTMASTER-GENERAL said the 
Local Government Act and the Divisional 
Boards Act provided that the chairman of the 
board or municipal council should be a justice 
by virtue of his office. Clause 13 of the Bill 
embodied the law as found in those two Acts. 

The HoN. SIR A. H. P ALMER said he 
noticed the Bill repealed part of the District 
Courts Act of 1867, but if the Postmaster-General 
assnred him that other Acts made chairmen of 
municipal districts justices of the peace by virtue 
of their office he should withdraw all opposition 
to the clause, because it was absolutely necessary 
that if those men were appointed as justices 
under other Acts the Government should have the 
power of preventing them acting as provided in 
clause 14 if they proved objectionable. 

The POSTMASTER-G:BmERAL said the 
provisions he referred to were to be found in 
the Local Government Act and in the Divi­
sional Boards Act. He was not at all wedded 
to either or both of the clauses, because if the 
Committee threw out clause 13 the law would 
stand in exactly the same position. Clause 14, 
however, gave the Governor in Council power 
to cure a possible evil. Every hon. gentleman 
would admit that evils such as were described 
last night had arisen and would arise in future. 
They had had several very flagrant cases of the 
appointment of men to the justices' roll-cases 
that were both accidental and not creditable to 
the bench. It was to deal with cases of that 
sort that the power given in cbuse 14 was, 
unfortunately or fortunately, as the case might 
be, desired to be taken. 

The HoN. F. T. GREGORY said the question 
was this : If the Committ&e considered it was 
undesirable that chairmen or presidents, or 
mayors of municipalities, or divisional l:Joards, or 
shire councils should be, by virtue of their office, 
justices of the peace, was it wise to pave the way 
to expunge that provision from other statutes by 
omitting clause 13, which re-enacted that provi­
sion? That, he thought, was the whole question 
for the Committee to consider. He believed 
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himself that those men should not be justic0q of 
the peace by virtue of their office, and he hoped 
the clause in the J3ill providing that they should 
be justices would be expunged. 

The HoN. vV. GTIAHAM said he could not 
agree with what the Hon. Mr. Gregory had said. 
Clause 13 was drawn up in accordance with 
two other Acts of Parliancent. He did not 
think an alteration in the law should be effected 
in the way suggested by the hon. gentleman, 
and that they should pave the way, as the hon. 
gentleman said, to an alteration in the law as laid 
down in other Acts, hy omitting clause 13. If it 
was wrong that chairmen of local authorities 
should be justices of the peace by virtue of their 
office an alteration in the law ought to be 
effected in a different manner. He must say 
that he believed it would be advisftble to omit 
the provision contained in clause 13 ; but as it 
was in accordance with two existing Acts-as 
clause 14 would remain as ft safeguflrd-perh11ps 
the cbuse h11d better st11nd as it was. 

Clause put and passed. 
Cl11use 14 passed as printed. 
On clause 15, as follows :-
"Every member of the Executive Council and evm·y 

judge of the Supreme Court shall, by virtue of his otflC~ 
and without any further connnission or authority than 
this Act, be a justice of the peace for the colony of 
Queensland." 

The POSTMASTER-GENERAL moved that 
the following words be inserted after the word 
"Act" in the 3rd line of the clause: "and 
without taking any further oath." That was a 
verbal amendment making it clear that members 
ot the Executive Council and judges of the 
Supreme Court should not be under the necessity 
of taking any further oath. The Bill as it stood 
before made that rather doubtful. 

The HoN. Sm A. H. P ALMER said he should 
like the Postmaster-General to give some reason 
why members of the Executive Council should 
not bke an o11th. As far as he knew, the oath 
they did take did not bind them to do justice 
between man and n1an. He cuuld undetstand 
judges of the Supreme Court not taking any 
further oath, because they were sworn as judges ; 
but he did not approve of the exemption even in 
their cu.se, because they were not sworn as 1nagis~ 
trates. There was, however, no reason whatever 
for exempting members of the Executive Council 
from taking the oath 11s justices of the peace, and 
in fact he thought it absolutely neces,ary th11t 
they should t11ke it. The clause would be much 
better without the proposed amendment. 

The POST.i\IASTETI- GENERAL said he 
thought the oath administered to members of the 
Executive Council embodied what w''" contained 
in the oath administered to justices of the peace. 
Hon. gentlemen would recollect that under one 
of the old Constitution Acts, which had never 
been repealed, members of that Chamber were 
justices of the peace by virtue of their office, and 
they were nut required to take any additionfll 
oath. 

The HoN. Sm A. H. P ALMER : What Act 
is that? 

The POSTMASTER-GENERAL : One of 
the old Constitution Acts which has, I believe, 
never been repealed. 

The HoN. A. J. THYNNE said he would 
sugp:est the desirability of making the amend­
ment in clause 19 inste11d of in clause 15. Clause 
15 s11id every member of the Executive Council 
and every judge of the Supreme Court &hould be 
justices of the pe11ce by virtue of his office ; and 
clause 19 said th11t a justice of the peace could 
not exercise his ft1nctions until he had taken an 

o11th or affirmation of allegiance and the oath or 
af!irmation of of!ice prescribed by the Oaths 
Act of 1867. The exception in favour of mem­
bers of the Executive Council ought to be in 
clause 19. \Vith reference to wh11t the Post­
master-General h11d just now said about mem­
bers in that council being ex officio justices, 
he might mention the Constitution Act first 
given to New South \Vales and Van Diemen's 
Land mr,de that provision. 

On the motion of the POSTMASTER­
GE::-JEEAL, and by permission, the amend­
ment was withdmwn. 

Question put and passed. 

On clause 19, as follows :-
" A juHt.icc shall not exerci~.e any of the functions of 

his oflice until he has talmn or made the oath or affir­
mation of allegiance and the oath or affirmation of 
ofiicc prf'1'l'Cribocl by the Onths Act of 1867, or any other 
Act in forec for the time being amending or in substi­
tntion for that Act. :--Jotwit.hstanding anything in that 
J\_(';t, contained a justice ma~· make an a1firmation of 
allegiance instead of taking the oath of a.llegiance as 
therein provided.'' 

The HoN. A. J. THYN"NE moved that after 
the word " justice" on the 1st line of the clause 
the words "other th11n members of the Executive 
Council or judge of the Supreme Court" be 
inserted. 

The Ho:"\f. W. FORREST said, if it was as 
the Hon. Sir A. H. Palmer h11d said, that mem­
bers of the Executive Council did not take an 
oath to do justice between man and man, then 
he did not see why they should exercise the 
functions of justice without taking an oath. 

The HoN. A. J. THYNNE said he would 
withdraw his amendment with a view of insert­
ing thP- following words in the place of those he 
had moved: "other th11n a judge of the Supreme 
Court.'' 

Amendment agreed to. 
On the motion of the POSTMASTER­

G Bi-JERAL, the word "an" was substituted for 
the word "the" in line 6 ; and the words "in 
the form" were inserted after the word "office" 
in line 7. 

Cl11use, as amended, put and passed. 
Cl11use 124 was amended so as to read thus:­
If in any case a defendant is committed to take his 

trial before a court which has not jurisdiction to try 
the case, or to a court before which he ought not to be 
committed to take his trial. or the judge whereof is by 
rca~on of interest or otherwise incapacitated from try­
ing the case, the committing justices or any other 
justices may at any time before the time avpointed for 
holding such court direct the defendant to be brought 
before thern, fmd may upon production of the deposi­
tions and ·without further evidence, cancel the warrant 
of commitment, and may commit the defendant afresh 
to take his trial before another :lnd the proper court; 
or if the defendant is brought Qefore the court at the 
time appointed for holding the same the court may 
remand him to take his tl'ial before another and proper 
court.. 

When a fresh commitment has been so made the 
same or any other justices or such court may bind the 
witnesses by fresh recognisance to appear and give 
evidence at the court to which the defendant is so 
committed or remanded, and for that purpose may 
summon and compel the attendance of the witnesses 
before them in the manner herein before provided for 
compelling the attendance of witnesses to give evidence. 

Clause 193 was amended by the omission of 
the last paragmph. 

The House resumed, and the CHAIRMAN re· 
parted the Bill with further amendments. The 
report was adopted, and the third reading of 
the Bill made 11n Order of the Day for to­
morrow. 

The House adjourned at fifteen minutes pa•t 
6 o'clock, 




