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LEGISLATIVE COUNCIL. 
J?rida11, 12 Novembe1·, lSRO. 

Conection. - Gnlland Railway Bill.- Pacific !Hland 
Labourers Bill-committee:-supreme Court Order. 
-llailwuy Companies Preliminary Bill-committee. 

The PRESIDING CHAIRMA~ took thP 
chair at 4 o'clock. 

CORRECTIOX 
The Hox. C. S. D . .:VIELBOUltXE said he 

roHe for the pnrpoHe of moving the adjournment 
of the HouHe. In Hamard of that day he was 
reported to have said,-".:VIr. Dowling, of 'l'ilpall 
Station, boasted of having manufactured scalps 
and sent them to the Yaamba office." "What he 
said was that Mr. Dowling had a man in his 
employ on his station who boasted of having· 
manufactured scalps and sent them to the 
Y aamba office. The only n">son he wished to 
make the explanation was because ::\Ir. Dowling 
was well known, and because such a statement, 
reported as coming from him (.:\Ir. Melbourne), 
required correction. 

:\lotion, by leave, withdrawn. 

(;1'LLAXD RAILWAY BILL. 
The l'JlESIDIXG CHAIRMAN read a 

message from the Legislative Assembly forward
ing this Bill for the concurrence of the Council. 

On the motion of the POSTJ\IASTEB.
G BXERAL, the Bill was read a first time, and 
the second reading made an Order ef the Day 
for Tuesday next. 

P ACU!'IC ISLAND LABOURJ<JHS BILL
Co::\DHTTEE. 

Ou the motion of the POST:YIASTER
G EXE RAL, the House went into Committe~> 
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to consider a message from the LegislatiYe 
Assembly, disagreeing to the Conneil's prnjl<Jse<l 
:unerHhnPntx in clan:-;e:-: ~' 21, and 2--1:, awl agree
ing to the other amendments. 

The PO!'T}IASTEH-GEl\EHAL sai<l that 
the majority of the amendments mft<le hy the 
Council in this Bill had been accepte<l hy the 
Assembly. He wns not prepared to say tlmt the 
Assembly wonl<l not h1we done wise!,· if the,· 
had aceepted the whole. He lwlieve<l m<"t of 
the: ltlllendments nuule hy tlw ('onucil \Wre 
improvements, hnt in all inatters of le~·islation 
It \Vas HPCP:-:Hary for a ~pirit of emH',t'~:-<ioll anrl 
eonl}ll'Oll1if.:P to prevail. Tlw Bill~ n..:-; it wa:-: 110\V 
before thP Cormuittt·t>, wa:-: au PXePllPJit one, 
even if tlwy ditl 1wt in:-:i:-:t upon tlw allH'IUl
ruent>; which tlw other House h,u] <li:•lli.:ree<l 
to. The first of t!JPse mnendments was 
the i11sertiou of the words ''arrowroot, irnphee, 
nlillt>i., Inaixe, ilHligo," in thE' clt"tinition of the 
tenu:-:; tropical or Ht'Ini-tropical ag1·icultlne, in· 
clnnRe ~. He neYer thought this nmewlrnent 
a n1attPr nf ~nch importancE' al" it \nt~ COlh.Jiden~tl 
by some hou. memlwrs of thr· Committee. He 
believe<! thnt every one of tho,;r• nrticles waK pro· 
bably a tropical or ,;end-tropical prodnct. "\." 
the wonls "or other tropicnl nr semi-tropical 
production,; or fruits"' followe<l the wor<h' "ar-
1'0ViToot, irnphee, millet, 1nai~e, and indigo,,. he 
pre."nnerl that if thooe article,; were tropical or 
,;emi-tropic,tl JH'O<luctionH the>· would come with
in the scope of the Bill ; if the'" were not they 
W<ml<lbe exclmle<l. The clause, with their ameud
Inent left out, would he c1uite n~ elastic a.:-; wm; 
neC'e:-:,>...;ary for the proper \Yorking of the 1ne~Hure ; 
and he hoped, thl'refore, the C.nnmittee wonl<l 
not insist upon the mneJH!meut. \\'hen the 
Assembly decline<! to hnn the'e additional 
<trticles inserted they probahly considered that 
the- clau:-;e, as origina1ly pa:-:Ked, waN anlple
for the ]>nrpose of the Bill, nwl that the Conncil"s 
amendment wns mere surplusage. 1f that was 
the \'iew tlmt wns held. he was not at all sur
prise·< I that the Assemhl}· rleclined to accept the 
amendment. He therefore ,;lwnld move that 
the Council do not insist upon the firHt ameJHl
lllPnt in clmtse 2. 

The HoN. F . • T. IVORY saidhen<lmitted with 
the Postmaster-(~eneml tlmt it was superfluous 
to insert the words, believing, ns he <lirl, that all 
the nrticles mentioned were most certainly in
eluded within the words "or other tropical or 
semi-tropical pro<luctions or fruits." Hn<l such 
a reason been :tHsigned by the ~"ssembly for 
dissenting from the Council's amendment, he 
should hM·e concurred with the view tal<en hv 
the other Chnmber; but seeing thnt their reason 
for non-concurrence >~"as that they did not con
si<ler those productions within tlie scope of the 
Bill, he disngreed with the hon. memher entirel,·. 
If it was possible to concur \vith the nmendment 
and disagree with tbe reasons furnished bv the 
Assembly, he should be inclined to do so. Hon. 
gentlemen had only to go into the libmry and 
refer to nnv botanical book-to anv of the litera
ture on the subject-and they \\"Ould find it 
incontestnbly proved thnt the articles in <JUestion 
were tropicnl or semi-tropical products. }1aize, 
more particu!nrly, was so, its nath·e hahitat 
being tropicnl America. 

The HoN. vV. H. IV ALSH said that the hon. 
}fr. l vot-y's remarks were unanswerable, as fnr 
as he could judge ; but whether it would be Jll"ll· 

dent to contest this <Jnestion nny further with 
the Legislative Assembly, seeing thnt the As
sembly hn<l ndmitted :tmendments made by the 
Uonncil of far more irnpnrtance, ''""" another 
nmtter. The question was, whether the Com
mittee should jeopardise the Bill b,· insisting 
upon the amendments. Personally, he dirl not 
\'are a button "'hont the Hill. Any Hill on the 

subject would hen disgrace to the statute-book. 
But if they were to hnve a Bill, let them nccept 
one which mml<l rlo the Ienst hnrm to the we]. 
fnre of the colony and compromise in the lenst 
degTee the clmra0ters of the legislacors of the 
colony. 

'!.'he HoN. W. <+HAHAM said he should 
like to point out thnt after all it was only an 
expreBHion of opinion of the Assembly thnt 
the•e articles did not come within the scope of 
the Bill. The fctct still remninecl that thev 
were tropicnl or semi-tropicnl products, and h'e 
imagined that question wonlrl be decided by the 
:.\Iinister. 'I'he Hon. 11r. Ivory sai<l that he 
woul<l not hn,·e objected if it had not been for 
the remarks of the Assembly; but those 1·emarks 
were only the Assembly's opinion, and did not 
form part of the Dill. 

'fhe HoN. }' .• T. IVORY said he had not the 
slightest desire to jeopardise the Bill, nltnough 
he c<mfe"'ed he \Yas not a believer in it; at the 
snme time, he thought if the Council allowed 
the Assembly to eliminnte these words, assigning 
as a renHon that they did not come within the 
scope of the Bill, it would be stultifying itself. 
So long a.-; a deci. led expreRRion of opinion 'vas 
given tlmt the rel•son assigned by the Assembly 
was nn erroneous one, he should he sntisfied. 

The HoN. F. T. GUEGOHY said that the 
pnrticnhu reason w hi eh influenced the Council 
in p~tH~ing- the an1mHhnent waR, that sugar~cane, 
cotton, tea, coffee, rice, and spiees, having been 
enumerated in the definition of the term tropicnl 
or semi-tropical ltfTiculture, it was apprehenderl 
thnt nrrowroot, maize, imphee, millet, anrl 
in<ligo, would not be included unless they werP 
specified. This tllJprehension was founded upon 
the "ell-known rule of law that when certain 
articleB were enunwra.ted as coming ·within, or as 
being excluded from, the operation of a pnrticular 
statute, a limit wns thereby fixed. If the words 
'·tropical or semi-tropicnl productions or fruits " 
lmd been left \\ithout n single article being 
nnme<l, there was not the slightest doubt 
that all the article~ enumerated by the Council 
wonlrl have heen included. He snw no objection 
to nllowing· the olJjection raised by the Assembly 
to pa,s, hut he agreed with the Hon. l\Ir. I vary 
that the rPa.>·HHlH a:-;signed ·were obviously inaccu
rate. 

Question put and passed. 
The POBT}IASTEH-GENERAL said the 

other amendment to which the Assembly dis
agreed wns in clause 21, which was inserted upon 
the motion of the Hon. l\lr. ::VIelhourne. The 
reaHon ast·dgned for the cli~-agreetnent wa~ "be
cause n great number of the labourers are fully 
nware of the vaJne of money, and would 
feel Yery much discontented if their earn
ings were not paid to themselves; others had 
the option of having their wnges paid into 
the Government Hnvings Bank if they chose." 
There was no doubt that a large proportion of 
the ]>olynesinus employed as islanders under- this 
Bill wonM he retu·ned islanders, who would be 
well nwnre of what they were doing, would know 
the value of money, alHl would advise their com
rades. He would move that the Council do not 
insist upon their amendment in c!mtse 21. 

Question put awl passed. 
The POHTMA'3TJ<:H-GEXERAL said the 

only other amendment to which the Assembly 
disngree<l was the new clause 24, limiting the 
honrs of labour for field-work. At the time the 
clause was moved lw \\"as strongly in favour of 
it, on the reports of the medicnl men and the 
Inspector of Polynesians, but he did not then give 
consideration to the effect of it. There would be 
working on the plantntions, at the same time ns 
Pnlynp,..]m)~>~, E11rnpp.an~ "vhn WlPll(l 1,)r.0b~,hly 
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work more than ei"ht hour~ a-da>·, and 
if the Le"islature insisted upon limiting- the 
hours of h~bour for islanders to eight, the other 
labourers would, of cour,e, demand that. their 
honrs should be reduced. H nwever desirable 
that might be, it went beyond the intention 
of the Council which was to restrict the hom·s of 
labour in the fleld for islanders. It \H>nld give 
rise to complications if the clause w:re passed, 
and on the whole, therefore, they might ~>tfel~· 
agree not to in::;ist upon ~t. T1;e reaKon a~::ngned 
by the Assembly for <hsagre:mg to. the _clause 
was "because it Wlluld serwnsly rmpan· the 
utility of the Bill and becalN~ a similar pro
position had been 'previously rwg-atived ih this 
House." He begged to move that thE' Com
mittee do not insist upon the new clause :!4. 

The Hox. C. R. 1IEIX sai< 1 the clause was 
agreed to u pan his motion afte1· considerable 
discussion and upon good gronnds. How·ever, 
he was not inclined to insist upon its retention, 
>tlthough he thought it had been umvisely struck 
out. It was inserted purely to protect the 
islanders, and the credit of their empl~>yers, in 
consequence of the reports of Drs. \\ ray and 
Thompson and :Mr. Horrocks, the Polynesian 
inspector, 'that. the islander.s had. to ;vork too 
long hours, whiCh resulted m seriOus Illness to 
them and in a large number of deaths. He was 
sure that the scope of the clause had been mis
understood by the employers in thel\Iaryb'?rough 
district who had lately sent a deputatiOn to 
BrisbaJ:e. It was not intended, rwither would the 
clause have restricted the employers to the eight 
hours' system. The clause simply stated that 
islanders should not be employe rl for more than 
eight hours .a day in field work, ~eaving their 
masters at hberty to employ tiH m m any other 
kind of work for the remainder < f the day. The 
reasons r<iven by the Assembly for disagreeing 
to the clause were not good b his mind-in 
fact, the reasons sent up to the. Council by the 
Assembly were not always ratwnal, and some
times thev were not courteous; but that they 
could overlook. l'tather than interfere with 
the progress. of the .B.ill, he should ):Je glad to 
withdraw his oppositiOn to th,, actwn of the 
Aesembly. He dissented altop- ether, however, 
from the opinion of the Postmaster-Genera.], that 
the Bill was improved by the amendments of 
the Council to which the Assembly had not taken 
exception. The Council did wrong to _omit cl~ use 
24, relating to the re-~ngagemel!t of tim~-expired 
islanders, and partiCularly m · ma.kmg the 
amendment in clause 33. They had allowed 
employers to do. what. they .liked w~en th;ne
expired islanders m their servwe were rll. :Em
ployers were under no obligatio'! to look after 
such men when they were ill, although the most 
stringent conditions had been attached to the 
three years' men. He believed that a large pro
portion of the labourers in the ::\laryborough >tnd 
Mackay districts were time-expired islanders. 
If the Bill was passed as amended, these men 
were not bound to come under the provisions of 
the statute in the slightest degree. They could 
be employed on any class of labour; and the 
probabilities were that there would be a great 
rush to have these men emplo;:ed on planta
tions, and that on some plantatio 1s there would 
be a repetition of the bad treatmrnt reported by 
Drs. \V ray and Thompson. 

The Ho~. W. H. W ALSH said he did not 
think the celebrated report from :)rs. \V ray and 
'rhompson, who had been so mucl con~l~mned as 
new chums by. a member of th' ::\Inu~try, re
ferred to islanders who had served their three 
vears. It bore entirely upon the employment and 
treatment of men who.were serving-their first three 
years' engagement, .and therefore the objection 
taken by hio hon. friend wa,, not apposite »t all. 

He must confess that he regretted to some extent, 
that the Legislative ~-\osembly had objected to 
thio humanity clauMJ. f t WltH not worth while 
eonteotiug the point, however, becatme nine-tenth~ 
of the emploverH would not overwork the 
islander,". If thev erre<l >tt all the.v were likely 
to err on the Hide ·of kindneHH. · · 

The Hox. F .• J. TVORY said the Hon. :\Jr. 
.:\Iein ha<l Hai<l that the :l:2nd elauoe wnuhlnnt 
apply to returned iHlawlero, but he \Youhl point. 
out tlmt they came under the category of 
lalJourero. 

( /ueotion put and pa'"e'l. 

On the motion of the POS'1'1IA8T[~l\
UE:\B1L\.L, the HouHe resumed, the report 
wa,s a<lopted, >tnd the Bill was ordered to be 
returned to the Legislative Assembly with "' 
me>sage to the effect that the Council did not 
insi~t upon it:-; amen(hneuts. 

Sl.'PILE.:\IB COFRT ORDER 

Dehate resumed, on the motion of the Ho:-;, 
C. N. D. ::\H~LBOFR~E--

" That under the ~~nd !:=f'Ption of the Jndle&ture Ad, 
an address be presented to Hi~ l~xcellency t.lle ..:\dminitl
trator of the Goven1meut, by the Lel-{i:4ative Council of 
Quee11sland, prHying that the l{nle or Order of the ith 
daJ of' ~eptPmber, 1H80, laid on the t:.tble of this lloU)';f' 
on the l::lth OetoLer, 1 '1~ 1, viz. :-Order 11. writ~ of 
summons aud procmlure, &c. 3. 1\o writ shall here~ 
at'tt'r be issued under the summal'y procedure uuder the 
llills of J<..:xehange ~\et, 1:::.07,-ma:r be annulled." 

The PONT:\IAI:>TEH-G:E~EHAL said that 
in accordance \vith the undertnJdng he gave on 
the previous day, he hn<l conoulted the Attorney
(~eneral as to the propriety of the House adopt
ing- the motion submitted by the Hon. :Mr. Mel
bourne. The first question which appeared to 
arise on the motion was, whether their Honoro 
had exceeded or •trained their powers in virtmLlly 
repealing " section of an Act of Parliament. 
There was no doubt that the new rule they had 
made amounted virtually to the repealing of 
several sections of the Bills of Exchang-e A et. 
l~ nder that Act the procedure in actions on 
bills of exchange was regulated, >tnd summary 
procedure was provided to facilitate the recover~· 
of moneys which were overdue on these instru
ments. Under the ,T mlicature Act of 1R7fi 
procedure in :1!1 actions was regulated, and thuo 
the procedure under the Bills of J<~xch:tnge Act. 
was impliedly annulled. In the schedule to the 
Judicature Act, however, it was provided that 
the procedure under the Bills of Exchange Act 
should be continued. The effect of the pro
cedure clauses was continued by a rule in the 
schedule; and it was that rule which their 
Honors had now deemed it wise to annul. So 
doubt that amounted to the repeal of a section 
of an Act of Parliament which no tribun>tl, 
save that which enacted it, ought to repeal. 
There could be no doubt, either, that the power 
w>ts conveyed to the judges of the t:lupreme 
Court by the J udicatnre Act ; and if they 
had exercised the power-as he was informed 
after long consideration-it must be presumed 
that they had exercised it wisely and with a full 
knowledge of the consequences which would 
ensue-until the contrary were shown. Under the 
Bills of J<~xchange Act the plaintiff would issue 
his writ to recover the amount of a bill or pro
missory note. The defendant would then have, 
say, fourteen days within which to make affidavit 
that he had a good defence, and to obtain leave 
to appear. If he did not obtain leave the plaintiff 
would get judgment under sections 2, 3, and 4 
of the Act. Under the ,Judicature Act the 
defendant had the same time within which 
to appear, but he might do so without first 
obtaining leave. If the defendant did not 
appear the pla,intiff would obtain JUdgment 
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for the amount of his bill with interest and costs, 
under the ,Judicature Act o£1876, schedule, order 
UI, rule 6, and order XIII, rule 3. If the de
fendant did appear plaintiff would serYe a sum
mons on the defendant requiring him to show cause 
within two days why the plaintiff should not get 
immediate judgment. The plaintiff must also file 
an affidavit stating that the defendant had no de
fence. If the defendant did not appear within the 
two days to show cause and file an affidavit show
ing that he had a good defence the plaintiff 
would get judgment. If the defenrlant did 
appear and file an affidavit showing a good 
defence he would be allowed to defend the 
plaintiff's action as under the Bills of Exchange 
Act. That would be seen from the Judi
cature Act, schedule 2, prder XIV. He under
stood that the judges held that the rule to be 
substituted for that proposed to be annulled was 
copied from the :English Judicature llules, and 
was passed after much consideration, to assimi
late the Colonial with the Home practice. The 
judges would not have approYed of the rule if 
they had not con;ddered it a desirable improve
ment. It must be borne in mind, too, that if 
the rule were found not to work well the judges 
had the power to rescind it. He believed the 
Hon. Mr. Melbourne had stated that J>arliament 
only could rescind the rule. 

The Ho:s-. C. S. D. MELBOURNE : I did 
not intend to. 

The POST::YIASTEll-GENJ<JltAL said there 
could be no doubt but tbtt the judges could 
rescind any rule they made. There was no 
doubt, also, but that very strong rea.:;on should be 
shown before Parliament annulled a rule insti
tuted by the judges of the Supreme Court-the 
highest legal authorities they had. As laymen
which they nearly all were-he thought they 
would be presuming too much if they exercised 
the power given them by the 22nd section of the 
Judicature Act. The Government would not 
take the responsibility, and he hardly thought 
they should accept such a motion on the re
sponsibility of a private member, who, although 
thoroughly acquainted with the procedure of the 
Supreme Court, and thoroughly satisfied in his 
own mind that the rule would not work well, 
had not the responsibility before the country 
which the judges of the Supreme Court had in 
~roviding for the procedure in their own court. 
There was another matter to be considered. It 
was admitted that the alteration of this rule 
mereJy assimilated the practice in Queensland 
with the existing practice in Em;land. If the 
rule were carried out the Supreme Court of 
Queensland would have the advantage of the 
decisions of the highest legal authorities at 
home. He must confess that, so far as he could 
understand the question, the rule would not be 
an improvement. That was his own opinion, 
and he put it forward with diffidence, because 
not being a lawyer he was to gome extent 
entering upon the domain of the unknown. He 
had had a small experience of the Bills of Ex
change Act in mercantile matters, and he could 
not help thinking that the Act had' worked 
well in the particulars in which it was proposed 
to amend it. Although the Attorney-General 
was of opinion that the new rule would not 
involve more than two days' delay, he thought 
it would involve a great many more if the plain
tiff were require<l after the appearance of the de
fendant to make an affidavit to the effect that 
he believed the defendant had no good defence. 
The object of the judges, however, in maldng 
the alteration must meet with approval. They 
thought that a man should not he condemned 
nnheard, ll>!lll that he should not be compelled 
to make an affidavit before he could enter an 
appearance. No doubt, in the abstract, there 

was much to be said on that ground in favour of 
the course which had been taken ; but in legis
lation and law thev had to deal with facts and 
practical matters, rmd he had reason to believe 
that the present summary procedure had not 
involved hardship in -one case out of a hun
dred. On the whole, however, the Govern
ment would not incur the responsibility of in
terfering; and he would have to oppose the 
motion if the Hon. Mr. Melbourne pushed it 
to a division. He hoped, however, that the 
hon. member, having called attention to the 
subject, would see his way to withdraw the 
motion. They had no precedent for either 
House of Parliament dissenting from rules made 
by the judges of the Rupreme Court. He was 
afraid it would he doing more harm than most 
of them would like to do to form such a prece
dent on the motion of a private member. He 
did not deny the hon. member's responsibility as 
a member of that House, but that was a different 
matter to the respmmibility involved in attempt
ing so serious a step aH a dissent from a rule 
legally made by the judges of the Supreme 
Court. 

The HoN. '\V. H. '\VALSH said he considered 
that they were unde1~ a great obli£"ation to the 
Hon. Mr. JYielLonrne for bringing forward that 
motion. If ever a lame reason were given by 
the Government for an opposition to a motion, 
they had heard that reason given that afternoon 
by the Postmaster-General. It was aclmow
ledged by the Postmaster-General, and by the 
Hon. J\fr. JYielbourne in his st~tements, that 
they had an Act which was so imperfect in its 
nature that it authorised the judges to repeal a 
portion of an Act of Parliament-to repeal, in 
fact, all the virtue which was contained in that 
Act. That being admitted by the Postmaster
General, and asserted by the hon. gentleman 
who had introduced the motion, they were 
told by the Postmaster-General that it would 
he an imprudent thinll', although Parliament had 
reserved to itself the right of doing so, to go con
trary to the will of the judges. If they had 
made a mistake in passing an Act of Parliament 
which gave such extraordinary power to the 
judges, then the more closely they watched the 
way in which the judges exercised that power, 
and checked them when they transgressed or 
exceeded it, the more perfectly would they be 
doing- their duty. That was not the first Act in 
which the country had g-iven such inordinate 
power to the. judges. He remembered that 
when he was the chairman of a committee for 
the examination of some affairs in connection 
with the Supreme Court, several incidents 
transpired showing the great and undue 
power which was given to the judges to make 
rules. Several Acts of Parliament were brought 
under the notice of the committee which were 
inoperative in consequence of the refusal of the 
judges to make the necessary regulations. He 
cited these instances so that hon. members might 
understand the danger of giving such inordinate 
power to the judges. "Who were the judges? 
tlome of them had sat alongside them in Parlia
ment, and when they sat there it was not re
cognised that they possessed any very superior 
power of constructing an Act of Parlia
ment. In many instances their advice was 
disregarded, and, simply because they were 
now placed in an almost unapproachable posi
tion, they were told that, although they had 
made an Act of Parliament useless, it would be 
unwise to excercise the power which they had 
reserved to themselves of negativing such rules 
made by the judges as might seem undQsir
able. All honour was due to the Hon. Mr. 
::\Ielbourne for having the courage as a 
lawyer to notice that matter. Being con
vinced, as he was, that the judges had set 
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the law aside, he felt that he for une would Le 
acting the part of a recreant if he did not suppurt 
tlH! hon. gentleman·s motion. He hope<! other 
hon. rnen1bers would tt.lso se~) their wav clear 
to do ~o, and to ohow the jntlgeH, 'tt any
wte, that when they improperly exercised 
the power which had been conferred upon 
them they would be checked. Xo class of 
men in the country required clooer \nttching 
than the judges of their Bupreme Court. The 
jmlges came and went just as they chosP. They 
chose the hours in which lmsiness shoul<l be done 
and when it should not be clone. Thev fixed the 
date at which vac"tions sh onld begii1 and the 
date at which thev should end. Thev were the 
veriest potentates' in the world -these judges of 
the tlupreme Court of Queensland. \Vhen these 
judges virtually abrog~tted an Ac~ of Parliament, 
'vere they, as 1nmnber~ of Parlianwnt, to :1brogate 
their duties hecause the judge~ "illed to do such 
a thing? \V e1;e they to hesit,.te in protect
ing the public ag.tinst this :crhitmry enact
ment ? The l'ostnmster-Ueneral uhetl a very 
bitd m-gument indeed when he said they ha·d 
no precedent before them for exercising· their 
ri.~ht to dissent frmn a rule or regulation 
made by the ju<lf.\·es. Probably there h"d 
hitherto been no great rea~ons for the ex_ercise 
of that power ; probably they had not prevwusly 
had to contend with so fearless a member of the 
profeosion. He remembered an instance in which 
he wished a solicitor to take up a ca,;e which 
would have brought him into· contact with the 
judges. It was a case which he had a perfect 
ri:;·ht to <lemand should he henrtl; but the wlicitor 
enid, "I cannot <lo it-I dar<•not do it; I should 
he a marked m:m in that court. You had better 
get tlmneone el:-Je." It so happenud, ho,vever, 
that he could not get nnydne else. That was 
only one instance of the well-known tyranny 
exercised by the judges over the nfficers
for lnwyers were officers- of their conrt. 
\Vere they also to be sul>ject to this tyranny 
because they happened to "go between the wiml 
and their nobility?" He hoped hon. members 
would not so far l;etmy the trust reposed in them 
by the country. He could easily understand the 
Postmaster-General barely knowing what he 
was speaking about. He did not 'ay that re
flectively. The necessity for any of the;e regu
lations was very much beyond his own compre
hension. The Postmaster-General admitted, 
however, that he was giving the opinion of the 
Attorney-General : but they knew very well the 
position in which the Attorney-General stood 
towards these judges-he tremhled in their 
presence. But they would not do so ; they would 
show the judges, at anyrate, that they, standing 
there as members of Pnrliament, were not only 
beyond their control, but did not fear their 
frown. He should support the motion of the 
Hon. J\'l:r. Melbourne, and, if he wanted any 
reason at all for so doing, it would he abundantly 
supplied by the style of argument and the speech 
of the Postmaster-GeneraL 

The HoN. F. T. GIU~GORY ,;aid he could not 
cbim any proficiency in legal knowledge, nnd 
could only speak on the motion from the stand
point of a practical m"'n of husiness. }'rom that 
point, he first of all should look to see what 
would be the aclvantages of the rule of court
if he understood it rightly. The only a<lvantage 
he had been able to discover from inquiry from 
professional and non-professional men, and from 
listening to the arguments of the Postmaster
General, wns, that it would be assimilating the 
practice of the courts in (~ueensland to the prac
tice of the courts at home. To a certain extent 
that was an a<lvantage derivable from it, n,s 
they should have the benefit of the opinions of 
the judges at home as furnished in the law re
ports; and he could well understand legal gentle-

men feeling that it would be a great aclvantnge 
to be plnced in such a position in conducting their 
cases. Thus far he went with the order, but when 
he came to see what had been done elsewhere 
he found that the same conrde was proposed to 
be adopted in New South \Vales, where there 
were many able professional rr,en, and, after 
very consideralJle consideration and delibemtion, 
they had not thought it desirable to adopt it in 
that colony. Having failed to find any reasons 
in its favour beyond those he had stated, he 
would now come to those which appeared to he 
against it. \Vith regard to the value of promis
sory notes or bill.~ of exchange, it appeared to 
him, from a practical standpoint, that they were 
given as vouchers for certai11 liabilities from one 
man to another, the maker holding himself to be 
indehted to the recipient in a certain amount ; 
from which he should say the simplest course 
would be to let the law take it as p1•imajacie 
evidence of the indebtedness; and if any question 
arose from any discovery or after-view-that the 
maker of the bill wn,s relieved from his liabilities, 
or that he had been unjustly or unfairly cnlled 
upon to pay the amount, he would then he 
certainly in a position to resist it. He thought 
the onus of proving should fall upon the maker 
of the bill, and not on the recipient. Another 
objection was with respect to delay. They had 
been told that the delay would not be material, 
but at the same time there would be delay. That 
delay, so far as it might tend to protect the 
debtor, would be very fair and desirable; but he 
thought, on the other hand, in very 1nany c:tses 
it wouhl act unfairly to the creditor colllparecl 
with the debtor, who might haYe 't remedy 
afterwards. He should give his weight as n 
practical man of business in f>wour of the 
creditor, and if there was any set-off or ground 
for rebate in the matter it would be reasonable 
for the debtor to put in his claim afterwards. 
He believed the feeling of commercial men was 
decirledly averse to this order of the court being 
carried out, upon the ground that it would tend to 
hamper business. Itthereforeappeared to him that 
the preferable course would be in the present in
stance for the Honsetodissentfrom thenewrnle of 
the Court, and leave it to be an nmendment ofthe 
bw next session. If it were proved satisfactorily 
that such an amendment were desirable, it could 
be easily made by passing a short Bill to amend 
the ,Judicature Act. As to the action of the 
judges, he looked upon it that while they had 
every right to make rules for the guidance and 
government of their courts, he denied that it wn,s 
their function to legislate for the country. That 
rested with the two branches of Parliament 
alone, and the judges had simply to carry out 
the laws in accordance with Act• of Parlia
ment, and to see that in their administmtion 
there was no deviation from the absolute in
tention of the law-makers. The judges had no 
right to arrogate to themselves to be law-makers, 
and they could not find fault if the House in dis- . 
senting from their action appeared to tread upon 
their toes, or to interfere with the rights and 
privileges of the judges of the court-a course 
which he should be the very last to advocate. 
He must therefore join in the views entertained 
Ly the Hon. Mr. Melbourne. 

The HoN. C. S. MEIN said there could be no 
doubt of two thing:>. First, that, the judges had 
a perfect right to frame the rule of court now 
under discussion ; and, secondly, that that House 
had equal power to express its dissent from that 
rule in the manner propm;ed by the Hon. Mr. 
Melbourne. The only question for the conside
ration of the House was, whether the ch·cum
stances ()f the case were sufficiently grave to 
\\'arrant them in interfering with the discretion 
Pnrliament had conferred upon the judges of 
determining the mode of procedure in which 
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matters in their courts should be conducted. To 
arrive at a satisfactory conclusion upon the sub. 
ject, it would be perhaps not undesirable to con· 
~ider the circumstance which led to the passing 
of the Bills of Exchange Act of 1807, and the pass
ing of the Judicature Act, and the effect of these 
two measures. In all large commercial com
munities such as Great Britain, bills of exchange, 
promissory notes, and cheques were documents in 
daily use-especially bills of exchange, which 
merchants found very convenient in the course 
of mercantile transactions. The law was that 
when a man signed his name to a promissory note 
as maker, or to a bill of exchange as acceptor, 
ehat signature prinut facie was taken as an 
admission that there had been consideration 
g-iven by the person to whom the note or 
Bill was given, entitling that person to recover 
the amount named therein ; and, under ordi· 
nary circumstances, the onus was thrown 
upon the maker of the note or the ac· 
ceptor of the bill to prove, in the event of 
an action being instituted, that no consideration 
was given, or that the consideration had failed 
from some reason or other. U nderthese circum· 
"tances, in the interest of the commercial com
munity it was felt, upwards of twenty years 
ago in Great Britain, that greater facilities 
should be given to the holders of bills of 
exchange to obtain judgment in the ordinary 
courts of law than was afforded in ordinary 
actions ; and the Act upon which our Bills 
of Exchange Act was founded was intro
duced. It entitled the holder of a promissory 
note or a bill of exchange to issue a writ, and 
obtain judgment as a matter of course in a 
specified number of days after the service of 
the writ on the person sued, unless that person 
in the interim had appeared before a judge of 
the court and satisfied him that he had legal 
or equitable defence, or disclosed such facts as 
would make it incumbent upon the holrler to 
prove the consideration-nr such other facts as 
the judge might r!eem sufficient to support the 
application. In other words, the onus was 
thrown upon the person sued to satisfy the 
judge that the holder of the bill had no right to 
sue upon it, or that there were circumstances 
surrounding the transaction of such a character 
as to induce the court to believe that the defen· 
dant was not respomible to the plaintiff in the 
matter. If the defendant was not able to satisfy 
the court to that extent judgment was given 
against him, and the plaintiff would be at liberty 
to rea pall theadvantagesof that judgment at once. 
These were the only instances in which the forms 
of procedure of the higher court allowed the 
plaintiff to get judgment without the defendant 
having the right to appear and cause delay to 
the plaintiff in obtaining judgment. Certain 
privileges were conferred upon those persons 
who issued writs in respect of liquidated accounts 
-that was, an ascertained account, the particulars 
of which were specified on the back of the writ. 
If a defendant did not appear within the time 
specified in the writ for his appearance, the 
plaintiff was at liberty to sign final jud"ment 
and issue execution without going thro'.lgh any 
othm• forms of procedure. :Matters remained 
in that position until the Judicature Act was 
passed, in which a further novelty was intro
duced, chiefly in the interests of the commercial 
community. By order 14, to which the Post· 
master-General had referred, any person who 
issued a writ in respect to a liquidated 
amount, particulars of which were endorsed 
thereon, after appearance had been entered, 
applied to the court, upon affidavit setting 
out the amount sued upon, and stating that the 
defendant had no defence to the action upon 
its merits, and calling upon him t.o show 
cause why judgment should not be entered 

up at once. The onus was then thrown upon the 
defendant of proving exactly what he had to 
prove in the case of a writ issued in respect of a 
promissory note or a bill of exchange, in order to 
have the right to defend ;-that "as, that there 
werA circumstances surrounding the transaction 
showing that he had a good defence to the action 
on its merits, or disclosing facts to the court or 
judge sufficient to entitle him to be permitted 
to defend; so that, practically, the alteration 
in the law with respect to specially endorsed 
writs was in the direction the Legislature 
had gone when passing the Bills of Exchange 
Act, but not to the same ex~ent. under 
that Act the onus was thrown upon the de
fendant of showing that he had given defence to 
the action. under the Judicature Act, the onus 
was thrown in the first instance U!'On the plain
tiff of deposing upon oath to tlw fact that he 
had 'just cause for action, and that the defendant 
had no grounds of defence; and in that Act 
special provision was made that the form of pro
cedure with respect to bills of exchange should 
not be altered thereby-that in respect to pro· 
ceedings instituted after six months the course of 
procedure was precisely the same as previously. 
The judges at home had since P.onsidered that the 
concession given with regard to specially in· 
dorsed writs was a sufficientconcessionforallcases, 
and that it would be more convenient to have 
one rule to govern the whole mode of procedure. 
They therefore introduced a rule to the effect 
that the procedure under the Bills of Exchange 
Act should no longer be followed, but all forms 
of procedure with regard to liquid:1ted amounts 
should be the same with respect to promissory 
notes or any ascertained sums of money; and 
the judges of this colony, fullowing in the steps 
of the Imperial Parliament, and believing it 
would be convenient to have the same course of 
procedure in both cases, and be a benefit to 
have the decisions of . the courts at home, 
thought it would be advisable to adopt 
the same rule. After all, he did not think 
there was much difterence between the two 
cases, although the delays would be greater 
here than they were in the old country, where 
persons who held promissory note" were within 
reach of the superior courts very readily. He 
supposed twenty-four hours would enable anv 
man in any part of the United Kingdom to 
have an affidavit prepared setting out the facts 
which entitled him to call upon the defendant 
to show cause why judgment should not be 
issued. After all, the question simply resolved 
itself into whether it was desirable to dissent 
from the rule issued by the judges of the 
Supreme Court, simply on the grounds of 
extra delay. He need only refer to one 
other fact, and that was, that under the Bills 
of Exchange Act there were facilities given 
to unscrupulous men who wh;hed to gain 
time, and who were prepared to gain it at all 
hazards, to make false affidavits tu induce the 
judge to believe they had a defence, when in 
reality they had none, so that time might be 
afforded them to put their house :n order and 
defeat the legitimate claim of the holder of a 
promissory note or bill of exchange. All that 
man had to do under the Bills of Exchange Act 
was to go before a judge ex pcw·te with an affidavit 
that he had a good defence to the action, and, 
unless there were suspicious circumstances, that 
would be quite sufficient to enab]e him to ob
tain liberty to defend. He could ~hen enter an 
appearance, delay the plaintiff in getting 
judgment possibly two or three months
because as 11 rule our courts did not sit 
at less intervals than three morths ; so that 
cases might 11rise, and did arise, where in· 
justice was done by these facilities afforded by 
the Bills of Exchange Act. Whereas under the 
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forms of the Judicature Act the plaintiff pro· 
ceeded on his own affidavit, and the defendant 
was calletl upon to show cause why judgment 
should not be signed against him; the defendant 
then etepped in and the whole matter was deter
mined in the ordinary course between both 
parties, by examination and cross-exmination 
before the court. In a large number of instances 
proceedings for liquidated amounts were satis
factorily settled in that way, and the possibility 
of unjust defences being set up was reduced to a 
minimum. Hon. gentlemen should simply 
weigh in their own minds whether the extra 
delay which would arise would be a greater 
h11rdship than the possibility, which the 
law under the Bills of Exchange Act ad
mitted, of persons unjustly getting leave to 
defend and creating much greater delay. Of 
course they had a perfect right, independently 
altogether of the action of the judges, to take 
the matter up, but when the judges had very 
carefully considered the question which, after 
all, was only a small one of procedure in their 
own courts, he thought they should hesitate 
before they interfered. It was a matter entirely 
for the House to deal with, and he thought it 
as well that they should have it presented to 
them in all its views before coming to a deci
sion. 

The HoN. C. S. D. MELBOURNE said, in 
reply to the different speakers, he would only 
say that he felt assured hon. members would 
admit that in moving the resolution he did so 
in as temperate a manner as he possibly could ; 
and from his knowledge of the judges he wished 
to pay every respect to their well-known ability 
as the ablest lawyers in the country. But he did 
not think that because they occupied that posi
tion that he-although a member of what was 
called the lower branch of the profession-as a 
member of that House should not, if it appeared 
to him that a rule passed by the judges was 
likely to do injustice, bring it before that House 
in the way he had done. The Hon. Mr. 
1\Iein, in referring to the difference between 
the Bills of Exchange Act and the new order, 
stated that practically it came to the same thing; 
hut he could show that it would come to nothing 
of the kind. Under the present system the 
defendant must either pay money into court if 
sued upon a promissory note, hill of exchange, 
or cheque, and then he was entitled as a matter 
of right to the order, or if he did not pay it he 
went to a judge-that was under the Bills of 
Exchange Act-and obtained an order on his 
own affidavit, and at the risk of a prosecution 
for perjury if on the trial it appeared to the 
judge of the court that perjury had been com
mitted. The effect of this was not to give them 
any assistance from Imperial decisions on the 
statute, because it was only a question whether 
the defendant should be allowed to defend or 
not. Immediately he defended he came under 
the Judicature Act. The only question was, 
whether he should be allowed to come in and 
defend or not, and it was that question hon. 
gentlemen should bear in mind in coming to 
a decision on the matter. The Postmaster
General stated that he felt hound to oppose the 
clause, hut he admitted that he had at times 
experienced the advantages of this very Bills of 
Exchange Act. If Brisbane was the whole of 
Queensland there would not he the slightest 
objection to this order, but it was not. In 
}Jngland there was what were called " district 
registrars " in every large town, to whom appli
cation might be made for permission to come in 
and defend, and in any portion of England and 
\V ales-for that provision did not apply to 
Scotland and Ireland, unless by special statute
a defendant could apply to defend, he would not 
say within twenty-four hour;';, hut within five 
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hours. Owing to the great extent of thio colony 
and the difficulties of communication, this order 
would cause a great deal of inconvenience, and 
what was a valuable provision in England would 
he a great evil here. 

Question put and passed. 

HAlLWAY COMPANIES PRELIMINARY 
BILL-COMMITTEE. 

The House went into Committee to further 
consider the Bill. 

Clanse 21 passed as printed. 
On clause 22-" Trains to be run regularly"
The HoN. W. H. W ALSH asked the Post-

master-General what would be the result to the 
contractors if they did not run these trains? 
What control had the Government over them ? 

The POSTMASTER-GENERAL said this 
was only a Preliminary Bill. When the agree
ment, or a Bill embodying it, was submitted to 
the House no donbt a penalty would be provided. 

Clause put and passed. 
Clauses 23 and 24 passed as printed. 
On clause 25-" Penalty for refusing to give up 

possession of a railway"--
The HoN. W. H. W ALSH said this was the 

most Algerine and arbitrary clause he had ever 
seen. The syndicate or proprietors might say 
they had a vested interest in the line, and dispute 
the right of the Government to take possession 
of it, and for so doing they would he liable to 
twelve months' imprisonment. That was a new 
way of settling a question of ownership. The 
clause was un-English and arbitrary. 

ThePOSTMASTER-GENERALsaid that the 
only thing he saw that was wanting in the clause 
was, that in line 37, after the word "person," 
the words "having charge thereof for the time 
being " should be inserted, and he would move 
that these words be inserted. The clause pro
vided that the refusal must be after lawful 
demand. The whole point of the clause hung 
upon that word "lawful." It was necessary to 
hav<t some kind of penalty, or else the con
tractors could refuse to run the railway, set the 
Government at defiance, and put the public to 
all sorts of inconvenience. It was impossible to 
conceive the amount of annoyance and incon
venience that might be caused by the contractors 
refusing to give up the railway after it had been 
abandoned and had become the property of the 
Government. 

The HoN. C. S. MEIN said that everything 
hinged upon the word "lawful," and in insti· 
tuting proceedings the onus would be thrown 
upon the Government of proving that the per· 
sons being prosecuted had no right whatever to 
the possession of the property. Practically, the 
action would be aga,inst the defendant for de· 
taining what did not belong to him, or, rather, 
for detaining property belonging to the Crown. 
The colony gave such a large concession for the 
construction of this line that they should afford 
a little protection to themselves. 

The Ho!'!. W. H. W ALSH said that the 
hon. gentleman admitted that the Government 
could advance their claim in the Civil court, 
and then if they did not succeed or progress 
there they could proceed criminally against the 
owner of the railway and imprison him. Sup
posing a man sustained a Civil action for wrong· 
ful intrusion, an arrog:.tnt or intolerant Govern
ment might commit him to prison. This was ll. 

dual way of punishing a man. He should be 
sorry to defend a Civil action against the Govern· 
ment if they could imprison him for doing so, 
which seemed to he about the power that was 
;;iven by this clause. 
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The HoN. C. S. MEIN said that they were 
"iving unusual facilities-large areas, and a 
grant of the land over which the railway ran
and they were surrounding it with comparatively 
trifling conditions-one of which was, that the 
contractors should run trains to a certain extent. 
If they failed in the conditions the Government 
were to have the right to take possession of the 
line, in order to perform the object for which. it 
was intended, and for the purpose of whwh 
certain considerations were given by the Govern
ment. If under these circumstances persons 
refused to allow the Goverment to get their own, 
they ought to be placed in the same position as 
any man who kept the property of another. The 
refusal must be after a "lawful demand" had been 
made-that was to ~ay, a demand made within 
all the terms of the law, and based up0n 
the fact that the property had ceased to exist 
in the person complained of, and had become 
vested in the Crown from whom it originally 
emanated. If they did not have such a stipula
tion-if the Crown were driven, under every 
circumstance where it was proved satisfactorily 
that.a man had forfeited the right of ownership 
to maintain an action of ejectment, intermin
able delays might take place. The man might 
continue the delay for one or two years by 
appealing to the Privy Council. They were not 
to suppose that any Government would be 
actuated by such malicious motives as to prose
cute a man for what he had a right to do. No 
Government in a British colony would do that. 

The HoN. W. H. W ALSH said it resolved 
itself into this-that a man who dared to defend 
his rights by appealing to the Privy Council, 
when those rights were disputed by the Govern
ment, was liable to be prosecuted criminally 
and imprisoned-that was the Hon. Mr. Mein's 
argument. 

The HoN. C. S. MEIN : The man must be 
found guilty by a jury of his country. 

Question-That the words proposed to be in-
serted be so inserted-put and passed. 

Clause, as amended, passed. 
Clause 26 passed with verbal amendment. 
On clause 27-" If value not agreed upon 

arbitrator to be appointed"-
The POSTMASTER-GENERAL said this 

and the next two provisions were the arbitration 
clauses, and he thought it would be found that 
they had been carefully prepared. 

The HoN. W. H. W ALSH said the Post
master-General had stated that this was the 
arbitration clause-did he not mean arbitrary 
clause ? What was the real meaning of the 
term "incapacitated" in the fifty-fourth line? 
Did it mean when the arbitrator ceased to be a 
Government supporter? 

The POSTMASTER-GENERAL thought the 
word carried its own meaning. It meant when 
the arbitrator beeame incapacitated to do the 
work for which he was appointed either through 
illPess, intoxication, or any other sufficient 
cause. 

Question put and passed. 
ClauRe 28 passed as printed. 
On clause 29-" If either arbitrator neglects to 

act, award to be made by arbitrator and um
pire''-

The HoN. C. S. D. MELBOURNE said that 
if the draftsman of this cbuse had taken the Act 
which they had in force, and which was known 
as the Interdict Act, he might have saved the 
whole of the 27th, 28th, and 29th clauses by 
simoly stating that the arbitration should be 
under that statute. That would have carried 
out all that was here provided for, and :,;·iven 

further powers. He would throw out the 
suggestion so that it might be availed of in the 
agreement. 

The POST:\IASTER-GENERAL said he 
must explain that the operation of the Interdict 
Act was perfectly understood by the Govern
ment, but the Hon. :\fr. Melbourne must re
member that this wa• only a preliminary mea
sure, and it would not have been understood by 
people in England if there were a clause in it 
referring them to the Interdict Act. It was 
thought well to make the Bill so plain that 
people at home would be able to see for them
selves what conditions were intended. X ever
theless, he was obliged to the hon. member 
for the suggestion. 

Question put and passed. 
The POSTMASTER-GJ<}NJ~HAL, in moving 

clause 30, said he thought it was a very valuable 
provision, although it was not in the Bill as 
originally introduced. It required both the 
Government and the contractors to allow each 
other the use of their lines. 

The HoN. \V. 1<'. LAMBERT asked how the 
clause would work with clause 20 ? 

The POSTMASTER-GENERAL said that 
the clause before the Committee was to give the 
Government and the contractors running powers 
over each other's lines. Clause 20 was for the 
conveyance on the Government railways of 
material required by the contractors in the con
struction of the rail way. 

Question put and passed. 
On clause 31-'' Terms to1be settled by agree

ment or referees appointed by a judge of the 
Supreme Court"-

The HoN. C. S. D. MELBOURNJ<} said he 
wished to draw attention to the expression ''such 
facilities," which appeared to him to have no 
intelligible reference to any preceding portion of 
the Bill. 

The POSTM:ASTEH-GJ!JNERAL said the 
words in fJUest.ion referred to the term "all 
reasonable facilities," used in the preceding 
clause. 

The Hox. IV. H. IV ALSH said the clause was 
puerile, both in its inception and in its con
struction ; and .the best thing they could do was 
to strike it out altogether. What had the 
judges to do with the working of the Hailway 
Acts or the appointment of referees ? \Vhy 
should the judges be invested in a matter of this 
kind with such arbitrary power? The probability 
was that in the appointment of referees they 
would be obliged to "'PPOint their tipstaffs and 
men of that ilk. They might even have to go to 
the gaols to get a man. The clause was of no 
value, and the Postmaster-General had better 
consent to its being struck out. If the judges 
were to determine this immaterial question, 
why should not every other dispute which 
might arise under the Act also be left to them? 
He was sure, however, that the Commissioner 
for Railways or the 11inister for \Vorks would be 
able to hold their own against any exorbitant 
contractors. One would almost fancy that the 
clause had been drawn up by one of the judges, 
in order that he might invest himself and his 
colleagues with more power than they already 
possessed in the management of the affairs of 
the colony. 

The POST::\IAST:ER-<1ENEHAL said this 
was one of the clauses which had been inserted 
in the Assembly on the motion of the leader of 
the Opposition. He could not see any objection 
to it, and thoug·ht that if other hon. members 
shared that view they would be foolish to strike 
the clause out. 

Clause put and passed. 
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On clause 32-" Penalty for not giving due 
facilities"-

The HoN. C. S. D. ::.\IELBOURNE said that 
under that clause the Minister for \Vorks, who 
was purely a departmental officer, would be liable 
to a penalty of £100 for every day during which 
he failed to afford certain facilities. 

The POSTMAS'l'ER-GENERAL said the 
Commissioner for Railways had statutory 
powers under the Eailway Act, and could 
sue and be sued as representing the Govern
ment. 

Clause put and passed. 
Clause 33-" Contractors not to show parti

ality to any person or kind of traffic "-put and 
pas" eel. 

On cl:tuse 34-" Agreement may be modified 
to proYide for line becoming property of the 
Uovermnent after twenty-one years"-

The POSTMASTEll- GJ<JNERAL said he 
would point out that that was an alternative clause, 
so to speak, to clause 21, am! had been inserted 
on the motion of the leader of the Opposition in 
the Assembly. The clause was framed with a 
view to give capitalists an opportunity of offer
ing to construct a railway line on the under
standing that it should be the property of the 
Uovernment at the expiration of twenty-one 
years. No doubt, if they could induce capitalists 
to construct their rail ways on reasonable terms 
ou the understanding that they should become 
the property of the State at the end of twenty
one years, that would be a very judicious course 
to imreue, but he was afraid they would not 
get any offer of that sort. !:\till, there was no 
lutrm in making provision for it in that Bill. 

The HoN. F. T. GRBX+ORY said he was 
tlonbtful whether the provisions of sulmections 
1 and 2, as to the selection of alternative blocks, 
were clearly defined. It was implied that the 
Minister would make the first selection-in other 
worrls, he would select a block at the starting 
point, and from that would take every alternate 
block along the line. But to what extent would 
he proceed? \Vould the Minister have the 
right to begin again at the end of the first fifty 
miles? Then, as the blocks were arranged on 
both sides of the line, in what way would the 
alternation take place relatively to the selection 
of the blocks on the opposite side of the line? 
He could see that it would be very pos8ible in 
certain classes of country to make the selections 
fall in favour of the Government or the con
tractors. In some parts of Australia there were 
hundreds of miles of similar country, but in 
other places there were valuable blocks scattered 
about indiscriminately. 

The HoN. C. S. D. ::\IELBO"UHNE said he 
must draw attention to clause B of subsection 
3, which said that in the leases of lands to the 
contractors the blocks would be granted to them 
subject to the condition that they should com
plete the railway; whereas, in a previous part 
of the clause it was provided that the Minister 
must be satisfied that the whole of the line or 
any prescribed section must be completed before 
he gave the contractors blocks in fee-simple, or 
leases of blocks. 

The HoN. C. S. l\IEIX said the clause as 
drafted was perfectly correct. There was a 
wide distinction between a railway and a section 
of a railwaY. The Hon. :\fr. :Sielbourne had 
mistaken the completion of a section of the 
railway for the completion of the whole line. 
The stipulation in this clause was that when a 
man embarked in an undertaking to construct a 
line fifty miles in length, he should as soon as he 
hat! completed tlutt fifty miles get a grant of half 
the lam! tu which he was entitled for that fifty 

miles. He obtained a lease of the balance, and 
he would not be entitled to the fee-simple of that 
balance until he had constructed the whole of the 
rail way and had kept it in working order for 
twenty-one years. 

The POSTMASTER-GENERAL said he 
quite agreed with the Hon. Mr. Mein's construc
tion of the clause. Supposing the contractors 
were about to proceed with the construction of a 
railway from Homa to the Gulf of Carpentaria, 
the object of that clause was to withhold half 
the land until the whole of the line was com
pleted as security that they should not, after con
structing a section of fifty miles, discontinue the 
work. He desired to make one or two verbal 
alterations in the clause, but otherwise he 
thought no fault could be found with it. 

Clause verbally amended and passed. 
The HoN. C. S. MEIN said before the next 

clause was put he wished to raise a rather im
portant question. This clause, as the Postmaster
General had pointed out, was an alternative 
clause which provided that the railway should 
be the property of the Crown at the expira
tion of twenty-one years from completion. He 
doubted very much the policy of encouraging 
the construction of railways and allowing 
them to remain in private hands after the 
country had given practically what would be 
more in land than the value of the cost of con
structing them. He therefore thought they 
should insert the stipulation that all agree
ments should contain the terms upon which 
the contractors would be prepared to carry out 
the work, and it would then be for Parliament 
to accept or alter the conditions. It was highly 
desirable in the interests of the public that 
every agreement should be subject to the 
stipulation that Parliament should have the 
option of determining that the railway should 
become the prorerty of the country within a 
given period-say twenty-one years. Twenty
one years would g-ive the contractors the power 
of retaining the management of the concern 
for a long period during which they would be 
enabled to take such steps as would make 
the land that had been given to them for 
constructing the line as valuable and repro
ductive as possible to them; and he thought 
when they gave land to an almost unlimited ex
tent, which, according to rates that had been 
ruling for many years past, would be consider
ably in excess of the contemplated value of the 
construction of the line, they should be acting 
unwisely if they allowed it to remain in the 
hands of the contractors and be their abso
lute property as well. He thought it would be 
better at the outset even to sacrifice an addi
tional portion of territory to have the advantage 
of owning the railway hereafter. It might be 
urged that in the preceding portion of the statute 
provision was made for the Crown purchasing 
the railway after it had been constructed ; but 
that was a very doubtful policy to adopt, inas
much as they would be practically paying for the 
railway twice over. If the clause he proposed 
to be inserted were accepted it would work no 
harm, and in the majority of instances he be
lieved it would be productive of a great amount 
of good. He begged to move the following 
new clause :-

}}very ~1greemrnt nwde under the proviE:ions of this 
Act shall8pecify the tmms on 'vhich the contractors are 
\villing to conHtrnct the railway under the conditions in 
the last preceding section contained, and such agree
ment mas be ratified s.nhjrct to such eonditions, or 
othcnvi8e, as I)nrliament shall !'lee fit. 

The POST::\IAHTEH-G:KXEUAL could hardly 
see how the hon. gentleman could expect him to 
accept this amendment, because it would de
prive the altermLte cl(l,u"e,; of their value, (l,n<l 
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really require that under both systems the 
twenty-one years' condition should be appli
C!1.ble. He did not think that was the intention 
of the Legislature at all. He thought it was as 
well to have the two systems-the one being to 
give the land as a sort of bonus to encourage the 
construction of the line, and the line remain
ing the property of the contractors, giving the 
nower to the Government to purchase it if 
thought desirable; in the other case, in the 
alternative which they had just had under 
consideration, they made the agreement with 
the understanding that the line became the pro
perty of the Crown twenty-one years after its 
completion. He thought it would be rather 
arbitrary to insert a clause such as that pro
posed. 

The HoN. C. S. MEIN said the Postmaster
General did not understand the intention of his 
proposed amendment. He was throwing the 
onus upon Parliament of determining whether 
the construction of the line should be subject 
to one condition or the other ; and he held in 
order that Parliament should have the oppor
tunity of fairly determining the question, and 
that the contractors should not be taken by 
surprise, there should be inserted in every 
provisional agreement the terms upon which 
they would be willing to undertake the con
struction of the line on the twenty-one-years' 
system. Every offer from the contractor must 
contain both alternatives-the terms upon the 
bonus principle, and upon the principle of the 
railway becoming the property of the Govern
ment twenty-one years after its completion. 
He thought that as railways in this colony were 
national undertakings, it was highly desirable 
that they should remain in the hands of the 
Government. 

The POSTMASTER-GENERAL said he did 
not see what more was required than the alter
native clause provided in the Bill. The Hon. 
Mr. Mein said they might find themselves 
in the position of having to pay for the rail
way over again in cash, but he would ask 
whether they had not to a great extent paid 
for all their rail ways over again. In the case 
of every railway, the traffic receipts of which 
did not pay the interest on the cost of construc
tion as well as the cost of management, they 
had really to pay for over again. After all, he 
did not think it would be such a remarkably 
j:"Ood thing for the contractors, as they would 
nave to make the railway and maintain it, and 
carry it on for years at a loss ; and he thought 
that if the country got the railway with all the 
collateral advantages arising from it, they would 
have ample compensation for the land they gave 
away. He hoped the hon. gentleman would not 
press the clause, which he believed would be 
really inoperative, as he could not see how it 
could not be enforced. 

The HoN. F. T. GREGORY said he felt in
clined to agree with the clause proposed by the 
Hon. Mr. Mein, who had advanced very fair and 
reasonable arguments in support of it. At the 
same time, they must not overlook the fact that the 
contractors were perfectly alive to the conditions 
under which they were going to construct the rail
way ; and if they were to construct it under the 
very much more favaurable conditions suggested 
by the Hon. Mr. Mein, they should be able to 
contract to do the work on much more favourable 
terms. It was true, it might be overlooked 
by the ordinary public, but he did not think any 
contractor, or any party of men joined together 
to construct these works, would for one moment 
overlook it, and there was no fear of the Govern
ment of the day overlooking it. If it were not 
for that he would go with the new clause as pro
posed; but he thought the interests of the public 

were sufficiently protected by the other clauses 
of the Bill. 

Proposed new clause put :.nd negatived. 
On clause 35-" Agreement laid before the 

Legislative Assembly"-
The HoN. F. T. GREGORY said this clause 

was quite at varianee with the clause usually in
serted in Acts of Parliament, and he strongly 
objected to the wording of it. There was no 
reference to Parliament generally, and, further
more, if the agreement were laid upon the table 
there :was no provision that it should be dis
sented to, or that any action was to be taken 
upon it. He should therefore move, as an 
amendment, that the clause should read as 
follows:-

Every agreement made subject to the provisions of 
this Act shall be laid before both Houses of Parliament, 
if sitting, and, if not then, within fourteen days of the 
opening of the next session. 

The POSTMASTER-GENERAL suggested 
that the object of the hon. gentleman might be 
attained by omitting the words "laid upon the 
table of the Legislative Assembly," and inserting 
"before both Houses of Parliament." He quite 
agreed with the hon. gentleman that this House 
ought not to be ignored, and that they should 
insist upon the agreement being laid before both 
Houses. 

The HoN. F. T. GHEGORY said he had no 
objection to adopt the suggestion of the Post
master-General, and moved an amendment ac
cordingly. 

The HoN. W. H. W ALSH said he quite 
agreed with the amendment moved by the Post
master-General, not only because it was in con
formity with the dignity and rights of that 
Chamber, but because it was a reflection upon the 
action of the Government in another Chamber 
in daring to ignore the rights of that House. 
He looked upon the clause as a gross insult to 
that Chamber, and he was glad to see the leader 
of the House had vindicated his high position by 
forgetting his connection with the Government, 
as it were, and determining to do his duty as 
leader of that House. He maintained that their 
first duty was to maintain the dignity and rights 
of that Chamber. He thought that an amendment 
should be made in the previous line of the clause 
by striking out " as soon as practicable," a.nd 
making it compulsory that the agreement should 
be laid upon the table of the House. 

The POSTMASTER-GENERAL said such 
an amendment as that suggested by the Hon. 
Mr. Walsh would not meet the case, because the 
Government of the day might be very corrupt, 
and unless they were required to lay the agree
ment before both Houses of Parliament as soon 
as practicable they might not do so until there 
was no further use for it. 

The HoN. Mr. GREGORY's amendment having 
been agreed to, the clause, as amended, was put 
and passed. 

Clause 36 and 37 passed as printed. 
On clause 38-"Minister to prepare Bill"
The HoN. W. H. W ALSH moved the omis-

sion of the words "as soon as convenient" in the 
first line of the clause. 

Question put and passed. 
After some further verbal amendments, the 

clause, as amended, was passed. 
On clause 39-" Contractors who are a joint

stock company to be registered in Queensland 
with sufficient paid-up capital"-

The POST::\IASTER-GE:i'\ERAL moved the 
insertion of the word "shall" for "must" in the 
twelfth line. 
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The Ho:-<,· W. H. W ALSH said he thought 
the clause a wonderful one. He did not know 
who the extraordinary· character was who had 
drafted it, but it requireu a new lock, stock, and 
barrel. 

Amendment agreed to. 
The HoN. F. T. GREGORY thought that the 

words "a company," in the twelfth line, were 
surplusage, and moved that they be omitted. 

The HoN. C. S. MEIN said it might appear 
to be tautology to say that "such company shall 
be a company incorporated," &c., but it was the 
legal way of expressing these matters. The 
Committee should not over-refine when dealing 
with a Bill which was sent up by the other 
House. 

The Ho:-<. W. H. W ALSH said that if one of 
our gTammar school boys were to construct such 
sentence~ as were in the clause he knew what 
would be the end of that boy. He should not 
move any amendment. It was impossible to do 
so, fc,r the clause was past redemption. 

The HoN. C. S. MEIN saiu he agreed with 
the hon. member that it was impossible to move 
any amendments, for he never read a more in
telligible clause. It was as clear as the sun in a 
cloudless sky in mill-day; but when it happened 
that, owing to a defect of their own, they 
could not understand a thing, they were apt to 
put the blame upon the man who prepared it. 

After some further discussion, the amendment 
was negatived. 

On the motion of the POSTMASTER
GENERAL, another verbal amendment was 
made, and the clause, as amended, passed. 

Clauses 40 and 41, and the preamble, passed as 
printed. 

On the motion of the POSTMASTER
(IENEHAL, the Acting-Chairman reported the 
Bill with amendments. 

The POSTMASTER-GEKERALmoved that 
the Bill be recommitted with a view to recon
sidering clause 15, and making some verbal 
amendments in clauses 22 and 34. 

The HoN. W. H. W ALSH said the Standing 
Orders allowed a Bill to be recommitted for the 
purpose of supplying some omission, but not 
for the purpose of r@consiclering a decision 
arrived at during the session. There would be 
no finality to their proceedings if that were per
mitted. 

The POSTMASTBR-GENERAL said that, 
as he understood the hon. member's objection, 
it wa• that, the Committee having decided that 
clause 15 should be omitted, he {Mr. Buzacott) 
was out of order in asking that the Bill should 
be recommitted for the purpose of considering 
the propriety of the restoration of the provision. 
He did not think there was anything in the 
Standing Orders to prevent that being clone, 
but if the feeling of the Committee was against 
it he would not press it. The reason why he 
wished the clause reconsidered was because he 
did not ;;ee its importance when it was before the 
Committee, and he did not urge some arguments 
which he had to urge now in favour of its reten
tion. He might as well give the House his argu
ments. Hon. members would observe that the 
clause prohibited the employment of Asiatics or 
Africans anywhere beyond a distance of 200 
miles from the Gulf of Carpentaria. The clause 
was struck out because a majority of the Com
mittee thought there ought not to be any restric
tion-that they ought to allow the contractors to 
employ any labour they chose. It was quite 
certain, however, from the policy of Parliament 
which had been deliberately adopted year after 
year, that Parliament would never sanction any 

agreement under which Asiatic labour was to be 
employed without restriction in the construction 
of railways. 

The HoN. W. H. W ALSH rose to a point of 
order. He thought that the Postmaster-General 
was not right in expatiating upon the merits of 
the clause he proposed to restore to the Bill. The 
hon. gentleman was speaking to a motion which 
he contended could not be put. If the hon. 
gentleman persisted in his motion, there was 
nothing to prevent him moving that the whole 
of the Bill be recommitted. It was easy to per
ceive that if that course were persisted in there 
would be no finality in legislation. He almost 
objected to refer to their Standing Orders in this 
matter ; he believed he knew the practice of 
Parliament, which undoubtedly pointed to the 
fact that one Chamber could not during the same 
session reconsider and reconstruct even a clause. 
If a clause came clown as an amendment from 
another Chamber they might agree or disagree with 
it, but that was all they could do in the matter. 
Besides, the Postmaster-General would be acting 
unfairly if he took advantage of the absence of 
those members who were opposed to the clause 
to get it inserted. 

The POSTMASTER-GENERAL : I have 
already said I will not press the motion. 

The HoN. W. H. W ALSH said that in that 
case he would not detain the Committee any 
longer-in fact, he would apologise for detain
ing them so long. It might be a weakness on 
his part to defend their privileges and practice, 
but he would persist in that course as long as he 
had a seat in that Chamber. 

The HoN. C. S. MEIN said no apology was 
necessary on the part of the Hon. Mr. 'Valsh. 
This question was one of very grave importance, 
and the Hon. Mr. Walsh was qualified to speak 
withconsiclerableautho.rityon the subject. As the 
matter had been ventilated it was well that it 
should be determined. At the outset he was in
clined to agree with the Hon. Mr. Walsh, that it 
would be contrary to their practice to recommit a 
Bill to restore a clause which they had delibe
rately omitted ; but ·after listening to the 
arguments which had been adduced, reading 
their Standing Orders, and referring to the 
English authorities, he coul.cl not see a rule laid 
clown to that effect. He was inclined to think 
that reason was against such a rule. What was 
the object of recommitting a Bill? Was it not 
for the purpose of reconsidering what they had 
already had under consideration? 

The HoN. W. H. W ALSH: No; it is to 
supply some omission. 

The HoN. C. S. MEIN said that in passing a 
Bill through Committee they deliberately ap
proved of every clause in the Bill, and the result 
of any reconsideration on the recommittal. of the 
Bill amounted to the reconsideration of what 
they had already affirmed in discussions in com
mittee. If they could alter their determination 
on one point surely they could alter it on another? 

The HoN. W. H. WALSH: You cannot. 
The HoN. C. S. MEIN said he could see some 

force in the contention of the Hon. Mr. Walsh. 
If the rule were as he had pointed out, he could 
easily see that an unfair ad vantage could be 
taken of it. For instance, in this case, seeing 
that a majority of hon. members of that House 
might be in favour of the omission of the 
clause, it would be possible for the Postmaster
General to take advantage of their absence to 
restore it to the Bill. Assuming, however, that 
a rule existed, it would be more honoured in the 
breach than in the observance, and the Post
master-General would do well not to ask the 
Committee to restore the 15th clause to the Bill. 
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He contended that in the main Bills should be 
recommitted for the purpose of rectifying am
biguities and technicalities. 

The POSTMASTER-GENERAL moved that 
the Bill be recommitted f01·the purpose of making 
verbal alterations in clauses 22 ana 34. 

Question put and passeO., and the House went 
into Committee accordingly. 

The POSTMASTER-GENERAL said he 
would take advantage of that opportunity to 
say a few words in explanation of his motion to 
recommit the Bill for the reconsideration of 
clause 15. On referring to Hansa1'd, he found 
that he allowed the clause to be negatived with
out calling for a division. That was the chief 
reason why he wished to have the cbuse recon
sidered. He desired to take the sense of the 
House by a division ; but, as hon. members 
seemed disinclined to take that course, he would 
not press the matter further. 

Clauses 22 ;;nd 34 were verbally amended; 
and, the House having resumed, the Bill was 
reported with further amendments, and the 
third reading was made an Order of the Day for 
Tuesday next. 

The House adjourned at half-past 9 o'clock 
until Tuesday next. 

Gulland RaUway Bm. 




