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To Qld Parliamentary Transport and Resources Committee.
Re: Draft Amendment to Coal Mining Act Employing Statutory Officials
SUMMARY

This legislationis arguably the most retrograde piece of Legislation ever introduced into the
Queensland Parliamentinrelation to any sort of strengthening Corporate Responsibility or “Direct
Duty of Care” for Mine Workers Safety and Health.

It has demonstrably made the situation even more loose and open ended thanithasever beensince
Coal Mining Safety and Health Legislation was firstintroduced in Queensland in 1925.

It will not change any of the current situation adverse situations it supposedly seeks toremedy and
willinfactallow forall the currentdifferent ways OCE’sand ERZC'’s are currently employed if not
more.

The 2022 tabled bill doesthe exact opposite of the claims of Minister Stewartin hisintroductory
speechto Parliament.

It now for the first time will directlyallow forthe SSE notto be employed by the Operatorat all.
The 80% ruleisa complete and utter piece of adeliberately confected legal quagmire.
It needstobe removed fromthe Bill altogether.

Allthatis happeningisthatthe mistakes of the pastare being repeated with the inevitable death
and injuriesthat flow.

There are some circumstance | have known where collieries are let out by contract, which |
considera bad system. The colliery proprietor lets it outto some contractors, to work the coal and
deliver it at so much per ton. | have seen cases where those contractors, not being men of any
capital, have only looked to get as much coal as they possibly could, and have ruined the colliery ;
they have been sparing of the timber ; but where a mine is well conducted by the proprietors
themselves. with an under-ground foreman, | have seen some exceedingly well-timbered mines; |
think those are sorts of cases of real neglect where any accidents to any extent occur in that way.

A serious evil prevails an the "Batty" or contractor system, by which certain parts of the work are
sublet. The object of the contractors is, consequently, to save at all hands, regardless either of the
lives of the people or of le permanent interests of the mine; and it too frequently happens, that as
soon asa contract price is fixed, the proprietoror his agent pays no more attention to the concern till
a new bargainis to be made.

In the meantime, the workmen have no one to complain to; the contractoris their master; and as the
setting of timber and other processes are left in a great measure to themselves, if an accident
happens by a fall or an indiscreet use of the lamp, it is either attributed to carelessness on the part of
the collier, or pronounced to be accidental death. The contractors, besides, are generally connected,
directly or indirectly, with shops and public-houses, by which the wages of the workmen are
intercepted, and gross injustice and oppression ensue_
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1849 (613) Report from the Select Committee of the House of Lords appointed to inquire into the b est means
of preventing the occurrence of dangerous accidents in coal mines; and to report thereon to the House;
together with the minutes of evidence, and an appendix and index thereto

Queensland has managedto bringitself back to the situationin Englandinthe 1800’s as notedin
this 1849 Report of a Select Committee of the House of Lords when the Masters and Servants Act of
1823 was the only general workplace law in place

SUBMISSION POINTS

1) No requirement| can find for a temporarily appointed Site Senior Executive to have the pre-
requisites required to be appointed as afull time Site Senior Executive.

2) Complete Reversal of Palaszczuk Government Policy as of March 2020 “require that
statutory office holders are employees of amine operator.”

3) Does not address the Unintended Negative Consequences of the Interpretation and
Application of the current Legislation by one of the Major Mining Companies (BMA) underwhich
they now employ all full time OCE'’s.

4) There is now notevena requirement that the Mine Operatoremploy the Site Senior
Executive unlessthey wanttowith the introduction of the 80% rule.

5) Changes made in the draft Bill takes what are currently 18 easily understood words
“appoints a person underthe subsection only if the personisan employee of the coal mine
operator” and turnsit intowordingincomprehensible to 99% of Coal Mine Workers when readin full

6) Introduces completely new Termsintothe CMSHA such as “associated entity” and by
extension othertermssuch as “control”, “entity” and “asset” through reference to 50AAA the
Corporations Act “Associated Entity. None of these are currently defined in the CMSHA though
BMA/BHP makes extensive use of the term Asset within its Safety and Health Management system

| would conditionally support the reference to Section 50AAA of the Corporations Act “Associated
Entity”, butonlyif there are with some clear changes both removal and addition of clauses and
references

1) Theinclusion of a direct Reference to Section 50 AA of the Corporations Act “Control”

2) Also, thatalltermsreferencedinSections 50AA and 50AAA are also calledinto Reference
and have definitions for the Coal Mining Act. For example, “Asset”, “Control” and
“Influence”

3) Allreferencestothe 80% be removedintotality.

4) The associated entity clause be extended to OCE'’s.

If correctly introduced with appropriate legislation this would address a number of fundamental
level accountability failures thatinclude
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e Ensurethat the situation atthe time Mr Daniel Springerwas killed at BMA Goonyella
Riverside Mine in 2017, is even more clearly spelled out asillegal and make the relevant
Senior Officers of the Parent Company and /or associated entity directly accountableforany
similarbreaches.

e Theissuesidentified duringthe Grosvenor Inquiry was the issue Corporate Governance
concerningthe officers of Parent Companies and their Obligations under the Coal Mine Act
and made the comment. Thelegislation should be cast in terms that remove any doubt that
this is so.

e Bringlegislation clearlyinto line with sentiments from the Moura No 2 Inquiry comments on
Legislation

“Responsibility implies authority and those with highest authority inevitably have the greatest
responsibility, both to form rules and to ensure thatthey are complied with.”

e Currentsafety accountability issues regarding the Asset and its Officers with BMA Coal Mines
inQld would be made clear, where now according to the Chief Inspector of Coal Minesthe
“Asset” and its Officers cannot be held accountable.

“Why wasn’t pit preparation dewatering prioritised before operation in this instance?”
“There is mandate to keep trucks running to meet production targets.”
“There is an asset requirementto have this mandate.”

e Chieflnspectors CurrentInterpretations of whatan “Assetand its Officers can and cannot be
held accountable forsafety and health ona Queensland Coal Mine” would be withdrawn and
a legally correct Interpretation be included in the Legislation and the Explanatory notes

e Ensurethat the employment contracts of Statutory do not release orattempttorelease
associated entities or Assets from direct Safety and Health Obligations held under the Coal
Mining Act

Below is a chart of permanentversus contractor millions of hours worked as referenced in the Brady
Heywood Review.

Any personwhois shocked that the vast majority of workers killed being contractors just does not
understand miningandits history
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Millions of Worked Hours by Financial Year by Worker Type
BN Employee WM Contractor
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Insanity is defined as doing the same thing overand over and expecting a different outcome.
While the percentage of work performed by contractorsincreases so willthe number of people
killed.

The recent history of contractors as mine Operators being a prime example of whyitisa badidea.
Graham Dawson was killed at the Crinum Mine while they wererecoveringthe conveyor drift to
access the coal seam.

Not one tonne of coal was ever mined.

Now the contractor Metarock/Mastermyne has declared force majeure and forfeited the contract
BHP/BMA walked away from the old Crinum mine in about 2005 afterdoing a study about partial
extraction.

Metarock could not even recoverthe drifts withoutkillingsomeone

Not one tonne of coal mined.
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Dear Committee.

Changes made in the draft Bill takes what are currently 18 easily understood words “appoints a
person underthe subsection only if the person is an employee of the coal mine operator” and turnsit
into wordingincomprehensible to 99% of Coal Mine Workers whenreadinfull.

It totally undermines and indeed totally reverses both the intentand wording of the 2020 Legislation
itamends.

Thisis a Complete Reversal of Palaszczuk Government Policy in March 2020 “require that statutory
office holders are employees of amine operator.

The 2022 tabled bill does the exact opposite of the claims of Minister Stewartin hisintroductory
speechto Parliament.

It now for the first time will directly allow for the SSE not to be employed by the Operator at all.
The 80% ruleisa complete and utter piece of adeliberately confected legal quagmire.
It needstobe removed fromthe Bill altogether.

If a single employer makes up over 80% of the Mineworkersand are inthe words of the Explanatory
Notes “The De-facto Operator”itis because the Mining Companies have been gamingthe system.

It would be logical forthe employer of the 80% plus to be appointed as the Operatorand thenthey
directly employthe SSE and all other Statutory Officials and of course easily comply with the current
legislation.

Itisboth a blatantand deliberate measure toinsulate both the actual Operatorandits parent
company and officers from most Legal obligations at all except asthe Holder.

Itistotally contrary to both the wording and intent of the Legislation forthe last 22 years.

Furtherit undermines the Recommendation about Corporate Governance fromthe Grosvenor
Inquiry totally to the point of utterirrelevance.

Chapter 6 — Corporate governance

Finding 74

If a parent company of an operator company holds obligations under section 39 of the Act, officers of
the parentcompany would have the obligation under section 47A of the Act to exercise due diligence
to ensurethat the parent company complied with its obligations under section 39. The legislation
should be cast in terms that remove any doubt that this is so.

Recommendation 17
RSHQ takes advice as required and, if necessary, takes steps to amend the Act to clearly reflect thata
parentcompany holds obligations under section 39.

The history of Statutory Positions being fulltime employees of the Owner/Operator and mandatory
recognised Statutory competencies/tickets hasits genesisinthe English Coal Mining Act of 1872.

26. Every mine to which this Act applies shallbe underthe controland daily supervision of a
manager, and the owneroragent of every such mine shall nominate himself or some other person
(notbeing a contractor for getting the mineral in such mine, or a person in the employ of such
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contractor) to be the manager of such mine, and shall send written notice to the inspector of the
district of the name and address of such manager.

A person shallnot be qualified to be a manager of a mine to which this Act applies unless he is forthe
being registered as the holder of a certificate underthis Act.

Direct employment of Statutory Officials has been arequirement under Coal Mine specific
Legislationin Qld since the first Actin 1925.

Regardingthe employment of OCE’sand ERZC’s in particularly, it has only been the active
INDUSTRIAL manipulations of the Coal Mining Companies that have created the currentsituation
with Statutory Officials not being permanent employees.

All to getthem on Staff Individual Workplace Agreements oremployed by contractorsoras a
subcontractor.

This has been goingonsince the early 2000’s starting with the Oaky No 1 Mine run by Xstrata (now
Glencore. They offered wage rises to leave the Union negotiated Enterprise Agreement) and sign the
Staff agreement.

The main driveras| said was Industrial not Safety. To get them out of the Production and
Engineering Award coverage, the Union negotiated Enterprise Agreement as well as the
representation and disciplinary procedure benefits that flow from being covered by the Enterprise
agreementas well as the industrial resources of the Mining Union

Itisa situation entirely of theirown makingand not hard to solve.

The fixisan Industrial one and it is only a matter of the mining companies changingan Industrial
philosophy and mindset.

Only someone with acomplete ignorance of the history of the Coal Mining Industry could honestly
believeand  state the following

Representatives of the coalmining industry raised with me challenges to implementing the
direct employment requirements. Industry stated that requirements would have the potential to
impact their ability to consistently supply coal and, as a result, would affect the financial
viability and sustainability of their businesses.

Any decision makerthat falls forthe centuries old excuse that doing so will “Ruinthe industry” has
no understanding of the miningindustry.
My submissionis brokeninto several butrelated issues which are speltoutitin a rough order of

shortness of explanation.

It in no way reflects the seriousness of eachissue.
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No requirement | canfind for a temporarily appointed Site Senior Executive to have the pre -
requisites required to be appointed as afull time Site Senior Executive.

Complete Reversal of Palaszczuk Government Policy as of March 2020 “require that
statutory office holders are employees of a mine operator.”

Does not address the Unintended Negative Consequences of the Interpretation and
Application of the current Legislation by one of the Major Mining Companies (BMA) under
which they now employall full time OCE’s.

There isnow notevena requirement thatthe Mine Operatoremploy the Site Senior
Executive unless they want to with the introduction of the 80% rule.

Changes made in the draft Bill takes what are currently 18 easily understood words
“appoints a person underthe subsection only if the person is an employee of the coal mine
operator” andturns itinto wordingincomprehensible to 99% of Coal Mine Workers when
readin full

Introduces completely new Termsintothe CMSHA such as “associated entity” and by
extension otherterms such as “control”, “entity” and “asset” through reference to 50AAA
the Corporations Act “Associated Entity. None of these are currently defined in the CMSHA
though BMA/BHP makes extensive use of the term Asset within its Safety and Health
Managementsystem

One of the mostrespected analyses of Mining Disasters is written by Professor Michael Quinlanin
his book

Ten Pathways to Death and Disaster: Learning from Fatal Incidentsin Mines and Other High
Hazard Workplaces by Michael Quinlan

Quinlan when discussing Internal government processes, interest groups and the corrosion of reform
stateson page (pg212)

Once findings and recommendations are handed down the next hurdle is the extent to which the
governmentagrees toimplement all or some of the recommendations.

A range of factors can affect this, including

the lapse of time (usually a year or more has passed since the incident),

the level of community pressure, the government’s own policy agenda and the
implementation process itself in terms of those given input, transparency, time-lines etc.
Ministerial and Cabinet approvalforsubstantiallegislative change is commonly su bject to
intense lobbying by influential interest groups seeking to block or water down the legislation
in a discreet fashion.

Such activity is seldom reported.

Onthe other hand, those in favour of the change will need to scrutinise the requlatory drafting to
ensurethe legislation will actually achieve its purpose.

9
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Key appointments to legislative oversight bodies and within the public sector can act as either
lubricants or sources of friction with regard to the reform process.

The legislative drafting can be critical.

Even seemingly minor revisions can have significant effects. Equally critical is the provision of
adequateinfrastructure like inspectorate resourcing and strategic direction to implement the
changes.

Even when regulatory change is successfully introduced powerful interest groups often seek to
influence its implementation, to lobby their political representatives to reverse legislation or
undermine its enforcement, or to refashion the laws years later when the heat has gone out of the
debate

1) No requirementlcan find for a temporarily appointed Site Senior Executive to have the
pre-requisites required to be appointed as a full time Site Senior Executive.

2) Complete Reversal of Palaszczuk Government Policy as of March 2020 “require that
statutory office holders are employees of a mine operator.”

This is a Complete Reversal of Palaszczuk Government Policy in March 2020 “require that statutory
office holders are employees of a mine operator.

What a complete change indirection by the ALP State Governmentfrom 2 yearsago as outlinedin
Report No. 46, 56th Parliament State Development, Natural Resources and Agricultural Industry
Development Committee March 2020.

Thisrepresents acomplete 180-degree change in official State Government policy.
https://documents.parliament.qld.gov.au/tableOffice/TabledPapers/2020/5620T472. pdf
Theissueisdiscussedindetail in Section 2.3 starting on page 28.

The position of the ALP State Governmentin 2020 was quite clear.

In response to matters raised by stakeholdersinrelationtothe provisionsin the Bill requiring
statutory office holdersto be employees of the mine operator, DNRME stated:

... it is a matter of government policy to require that statutory office holders are employees of a mine
operator. There will be a twelve-month transitional period before statutory officer holders will be
required to be an employee of a mine operator. The intentis to ensure that statutory office holders
can make safety complaints and raise safety issues without fear of reprisal or impact on their
employment.[1]

[1] Department of Natural Resources, Mines and Energy, correspondence dated 6 March 2020, p 34.

10
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Well, something has sure changed.
Surelythere mustbe a documented and justified process that has allowed these complete changes

in Government Policy from those articulated in writing to the Parliamentary Committee in 2022.

3) Does not address the Unintended Negative Consequences of the Interpretation and
Application of the current Legislation by one of the Major Mining Companies (BMA)

Ever since the Mines had opened the position of Open Cut Examiner was part of the Production and
Engineering workforce collective agreement, its wage and skills structure.

This automatically entitled them to the safety and industrial representation and protection provided
underthe Production and Engineering Award and Enterprise Agreementin place

BMA essentially made atakeitor leave it offertoits full time OCE’s to sign a staff contract if the
wantedtoremain a full time OCE.

They were told that the only reason this was occurring was due to the changesto the Actand they
had no choice but to offer new staff positions of Open Cut contracts.

“As you are aware recent changes to the Coal Mine Safety and Health Act 1999 (CMSH Act) require
all persons carrying out certain safety and health responsibilities and duties under the CMSH Act to
be employed by the Coal Mine Operator for the relevant asset

Currently you are employed by BHP Coal Pty Ltd (Current Employer).

As partof the Restructure we are offering you employment with BM Alliance Coal Operations Pty
Limited, 096412752, the CoalMine Operatorfor BMA sites (New Employer)

It came with a new jobtitle of Open Cut Overseerwith additional duties and responsibilities as
mandated by the new employerunder a Staff contract.

| take particular notice how they do notreferto the Coal Mine instead the name it “the Asset”
All done underthe pretence of directly employingthem as perthe 2020 changesto the Act.

They were told that if they refused to sign the new Staff Contracts they would not and could not
everbe utilised asan OCE on shift everagain.

They would only be redeployed as aProduction Workerinto whatever position best suited the needs
of the operation on a shift by shift basis.

BMA were successful in myview, because no one challenged BMA in court.

BMA actions were clearly not the intent of the original legislation change as detailed in the
parliamentary committee report.

11
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The wording of the Consultation Draft seems to favourthe position that BMA have in my view
illegally forced on the OCE’s.

For whateverreason uniquely out of all positions the draft would apply to the OCE provisions does
not have a subclause that allows employment by an associated entity.

| would argue that this provision has been changed uniquely to benefit BMA by not allowing the
OCE’s theyforced onto Staff Contracts to revertto being employed by the associated entity that
employs the full time and other Production and Engineering Workers, the same entitythey were
employed undertill faced with the employment ultimatum from BMA.

It seemsto be deliberately designed to preventany full time BMA OCE’s seeking for their
employmentto be part of the Collective Union Agreement and underpinned by the Federal Award

and its coverage, as well as the industrial benefits of beingin the Union

Ex OCE’s who sign the Staff Contracts get additional Duties and Responsibilities including to the
Asset

Additional Duties and Responsibilities

h) promote and protect the interests of the Company and the Asset always giving it the full benefit of
yourknowledge, expertise and skill and not knowingly do anything which is to its detriment

i) in all dealings on behalf of the Company and the Asset and any Group Company observe the
standards of honesty and truthfulness as reasonably expected by management

j)accountto the Company and the Asset for any benefit directly or indirectly received by you or any
associate in respect of any business transacted, orto be transacted by oron behalf of the Company
orany Group Company

I) keep Company management properly and regularly informed regarding the conduct of the busin ess
of the Company and the Asset, including any materialissue within your knowledge affecting the

Company and the Asset and any conflicts of interest, whether or notinvolving you

m) promptly disclose to the Company management any serious misconduct or wrongdoing within the
Company orthe Asset (including yourown)

Oddly whenitcomesto Safety and Health the term “the Asset” is conspicuous by its absence

k) co-operate with the Company and Group in complying with their obligations on health and safety

5) Changes inthe Consultation draft takes 18 easily understood words “appoints a person
under the subsection only if the person is an employee of the coal mine operator” and turns it into
wording incomprehensible to 99% of Coal Mine Workers when read in full

12
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For the first time the new Draft legislation calls up the Corporations Act and in particular Section 50
AAA “Associated Entity”.

Giventhe title and wording of Section 50AA “Control” | would assume that Section 50AA Control has
not beenincluded quite deliberately.

Whatever 50AAA means, 50AA is crucial to how 50AA is supposed to mean, be interpreted and
implemented.

The concept of control is implicitin the reasons for the existing provisions words of “only if the
personisan employee of the coal mine operator”

| am sure the deliberate omission of any reference to 50AA is to the advantage of the Coal Mine
Operator not the Coal Mine Worker

| would confidently state that the QRCand the Mining Companies have been almost totally
successful in derailingthe process and outcomes and gettingalot more than they wanted over 2
years ago.

| can quite easily argue that the draft provisions have given the Mining Companies even greater
ability to not directly employ the Statutory Officials than existed at any time since 1999.

| would confidently bet thatthese clauses could be used in any existing Coal Mine in the State to
neverdirectly employ any Statutory Official unless the Operator wanted to.

If the draft new wordingisintroduced how much more corrupted and removed fromthe intention
can the whole situation become.

The existing requirements foremploying Statutory Officials typically read like the one for
Underground Coal Mines.

The coal mine operator forthe underground mine must ensure that a site senior executive required
to appointa person under subsection (2) or (4), or an underground mine manager required to
appointa person under subsection (8), (9) or (10), appoints a person under the subsection only if the
person is an employee of the coal mine operator.

The wording “only if the person is an employee of the coal mine operator” is twelve easily digested
words.

What isto be gained by changingthemto the draft words?

Total and utter confusionisaboutall, and essentially do what they think the words can be stretched
to applyto?

6) Introduces completely new Terms into the CMSHA such as “associated entity” and “entity” and
“asset

The changes to the employment provisions of Statutory Officials is typically close to the following

13
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(a) foran appointment under subsection (2), (4) or (8) —
(i) the coal mine operator; or
(ii) an associated entity of the coal mine operator; or

(i) an entity that employs or otherwise engages 80% or more of the coal mine workers at the mine;
or

However, the new legislation calls up Section 50AAA the Corporations Act “Associated Entity.

“associated entity” whichis defined as “has the meaninggiven by the Corporations Act, section
S50AAA.”

“entity” which has no referred to definition

“associated entity” undersection 50AAA introduces otherterms neverused ordefinedin the Coal

AN

Mining Legislation. Words, terms and definitions for “affairs”, “interest” and “asset”.
DRAFT_Coal Mining Safety and Health and Other Legislation Amendment Bill 2022 — Consultation
version (002)

No sane person could think these words would make the employment relationship easierto
understand, comply to, and enforce.

Trying to understand exactly what the changes meant, | looked up Section 50AAA.

| am not even goingtotry and explain whatit means.|lam nota Federal CourtJudge.

By the time | got halfway through 50AAA, | was more than confused.

| do nottruly understand why these terms are to be introduced and what it all means.

CORPORATIONS ACT 2001 — SECT 50AAA
Associated entities

(1) One entity (the associate) is an associated entity of another entity (the principal) if
subsection (2), (3), (4), (5), (6) or (7) is satisfied

(2) This subsection is satisfied if the associate and the principal are related bodies corporate.
(3) This subsection is satisfied if the principal controls the associate.
(4) This subsection is satisfied if:
(a) the associate controls the principal; and

(b) the operations, resources or affairs of the principal are material to the associate.

14
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(5) This subsection is satisfied if:
(a) the associate has a qualifying investment (see subsection (8)) in the principal; and
(b) the associate has significant influence over the principal; and
(c) the interest is material to the associate.
(6) This subsection is satisfied if:
(a) the principal has a qualifying investment (see subsection (8)) in the associate; and
(b) the principal has significant influence over the associate; and
(c) the interest is material to the principal.
(7) This subsection is satisfied if:
(a) anentity (the third entity) controls both the principal and the associate; and

(b) the operations, resources or affairs of the principal and the associate are both
material to the third entity.

(8) For the purposes of this section, one entity (the first entity ) has a qualifying investment in
anotherentity (the second entity ) if the first entity:

(a) hasan assetthat is an investment in the second entity; or
(b) hasan assetthat is the beneficial interestin aninvestmentin the second entity and

has controlover that asset.

CORPORATIONS ACT 2001 — SECT 50AA
Control

(1) Forthe purposesofthis Act, an entity controls a second entity if the first entity has the
capacity to determine the outcome of decisions about the second entity’s financial and operating
policies.

(2) In determining whetherthe first entity has this capacity:

(a) the practicalinfluence the first entity can exert (ratherthan the rights it can enforce)
is the issue to be considered; and

(b) any practice or pattern of behaviour affecting the second entity’s financial or

operating policies is to be taken into account (even if it involves a breach of an agreementor a
breach of trust).

15
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(3) The first entity does not controlthe second entity merely because the first entity and a
third entity jointly have the capacity to determine the outcome of decisions about the second entity’s
financialand operating policies.

(4) If thefirst entity:

(a) has the capacity to influence decisions about the second entity’s financial and
operating policies; and

(b) is undera legal obligation to exercise that capacity for the benefit of someone other
than the first entity’s members; the first entity is taken not to controlthe second entity.

Conditional Support only with addition and removal of subclauses

| would conditionally support the reference to Section 50AAA of the Corporations Act “Associated
Entity”, but onlyif there are with some clearchanges both removal and addition of clauses and
references

1) Theinclusion of a direct Reference to Section 50AA of the Corporations Act “Control”

2) Also, thatalltermsreferencedinSections 50AA and 50AAA are also calledinto
Reference and have definitions for the Coal Mining Act. For example, “Asset”, “Control”
and “Influence”

3) Allreferencestothe 80% be removedin totality.

4) The associated entity clause be extended to OCE'’s.

If correctly introduced with appropriate legislation this would address anumber of fundamental
level accountability failures thatinclude

e Ensurethat the situation at the time Mr Daniel Springer was killed at BMA Goonyella
Riverside Mine in 2017, is even more clearly spelled out asillegal and make the relevant
Senior Officers of the Parent Company and /orassociated entity directly accountablefor
any similarbreaches.

e Theissuesidentified duringthe Grosvenor Inquiry was the issue Corporate Governance
concerningthe officers of Parent Companies and their Obligations under the Coal Mine Act
and made the comment. “The legislation should be cast in terms that remove any doubt that
this is so.”

e BringLegislation clearlyintoline with sentiments from the MouraNo 2 Inquiry comments on
Legislation
Responsibility implies authority and those with highest authority inevitably have the
greatest responsibility, both to form rules and to ensure that they are complied with.

e Currentsafety accountability issues regarding the Asset and its Officers with BMA Coal
Minesin Qld would be made clear, where now according to the Chief Inspector of Coal
Minesthe “Asset” and its Officers cannot be held accountable.

16
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“Why wasn’t pit preparation dewatering prioritised before operation in this instance?”
“There is mandateto keep trucks running to meet production targets.”
“There is an asset requirementto have this mandate.”

e Chieflnspectors Current Interpretations of what an “Assetand its Officers can and cannot be
held accountable forsafety and health on a Queensland Coal Mine” would be withdrawn and
alegally correct Interpretation be included in the Legislation and the Explanatory notes

e Ensurethat the employment contracts of Statutory do not release orattempttorelease
associated entities or Assets from direct Safety and Health Obligations held underthe Coal
Mining Act

1) Ensure that the situation at the time Mr Daniel Springerwas killed at BMA Goonyella
Riverside Mine in 2017, is even more clearly spelled out asillegal and make the relevant
Senior Officers of the Parent Company and /orassociated entity directly accountablefor
any similarbreaches.

There is no more fundamental breach that can be made that for the Operatorto have a more senior
person on site than the SSE. Yet this was exactly what BMA did.

RSHQ decided that there was no need at all to prosecute the Operator.

The onlyreasonit became publicwas because it was part of the RSHQ Investigation Report
provided tothe Coroner.

The investigation revealed evidence to suggestthat the appointed SSE at Goonyella Riverside mine
was not the most senior officeremployed who has responsibility for the coal mine as required by
section 25 of the Coal Mining Safety and Health Act 1999.

Evidence given by the maintenance manager showed that he did not reportto the SSE but to the
General Manager of Goonyella Riverside mine.

The only reason there was a Coroners court was despite not prosecutinganyone RSHQ decided
there was sufficient publicinterest to have a Coroners Inquiry.

If not for the Coroners Court no one besides RSHQ and BMA would ever have known about this
flagrant egregious breach

DNRM decision not to prosecute

84. DNRME advised at the conclusion of the investigation they would not proceed with a Prosecution
in relation to the incident and requested an Inquest be conducted in the public interest.

2) GROSVENORINQUIRY Report 1
https://www.coalminesinquiry.qld.gov.au/__data/assets/pdf file/0009/1621197/Part-I-Report-FINAL-redacted-with-ISBN.pdf
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Relevant Findings and Recommendations on the Corporate Governance fromthe GrosvenorInquiry
are below.

Chapter 6 — Corporate governance

Finding 74

If a parent company of an operator company holds obligations under section 39 of the Act, officers of
the parentcompany would have the obligation under section 47A of the Act to exercise due diligence
to ensurethatthe parent company complied with its obligations under section 39. The legislation
should be cast in terms that remove any doubt that this is so.

Recommendation 17
RSHQ takes advice as required and, if necessary, takes steps to amend the Act to clearly reflect thata
parentcompany holds obligations under section 39.

Chapter 7 — Industrial Manslaughter

Findings

Finding 81

As theexplanatory notes to the Mineral and Energy Resources and Other Legislation Amendment Bill
2020 (Qld) suggest, the intention of Parliament in extending industrial manslaughter provisions to
the Act was to strengthen the safety culture in coal mining and to ensure consistency in how deaths
of workers on work sites are treated.

Finding 82

Ifthe Board'’s interpretation of the definition of employer is correct, the amendments to the Act may
notreflect Parliament’s intention as to who should be liable to prosecution under Part 3A of the Act.
Recommendation

Recommendation 25:

RSHQ takes advice as required, and if necessary, takes steps toamend Part 3A of the Act so that it
reflects Parliament’s intention with regard to:

a. strengthening the safety culture in coal mining and ensuring consistency in how deaths of
workers on work sites are treated; and
b. who should be liable to prosecution.

3) MOURA No 2 Legislation Comments while general in nature

LEGISLATION

Severalmatters were raised during the hearings with a view to the Inquiry influencing the shaping of
proposed new coal mining legislation for Queensland. The Inquiry, because of the limited
information presented on the subject, wishes to do no more than make some comments in this
regard.

The concept 'duty of care'is sound and should be promulgated by any new legislation. It rightly puts
onusonevery person in the work environment to take reasonable care to ensure their own safety
and health and to notendanger the safety and health of others. However, the concept does notlead
naturally to the conclusion that all persons are (orcan be) equally responsible for safety, even for
their personalsafety. Responsibility implies authority and those with highest authority inevitably
havethe greatest responsibility, both to form rules and to ensure that they are complied with.
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The Inquiry rejects the proposal (in one of the submissions to it) that the position of registered mine
manager be dispensed with. The Inquiry believes that there has to be one person in overallauthority
at the mine who has a 'duty of care' to ensure that adequate rules and safequards are in place and
are being complied with. Safety mustremain the highest priority ata mine, with all other activities
subordinatetoit. Conflicts of interest mustalways be resolved in favour of safety and this requires
oneperson at the mine who has overall authority. Accordingly the position of mine manager, having
essentially the samerole as it has today, should continue. An underground coalmine needs a
manager no less than a ship or an airliner needs a captain.

The requirement to appoint a statutory mine manager should not prevent or frustrate mine owners
frommaking such other appointments as they see fit to deal with production, commercialand other
matters, so long thatit is clearly understood that such persons are subordinate to the mine manager.

4. ASSET influence in BMA Operations as identified during ICAM Investigation into High Potential
PDM OPERATOR and DOZER INUNDATED WITH WATER on the 9 July 2018

In thisincidentadozerwhenworkinginwaterended upin waterand mud, The operatorwas
trappedinthe flooded cab that came up to his chest level before being rescued by his immediate
work mate who swam out and eventually smashed the impact resistant cabin glass to rescue him
before the cab potentially became completely submerged and the operatordrowned

Thisincident was initially reported as resultinginafingerinjury.
The operatorneverreturned to work due to the impact of his near drowning.

The word “Asset” beingintroduced is particularly concerning due to an Interpretation given by the
ChiefInspectorabout whatthe “Asset” can and cannot do, whenitis not evenreferredtoanywhere
inthe Current Act.

The Interpretation from the Peter Newman CIOCM of the Asset and what it can and cannot do, was
already hugely problematicand in my view totally incorrect, illogical and against the wording and
intent of the Current Act.

BMA refersto the Assetalmost continually (eg BMA Asset President)

This particularinvestigation exposes the extent of the problem with other corporate associated
entities than the Operator having operational mandates and requirements thatare imposed on the
Management of the Mine.

In the 44 page Investigation Report provided to the Mines Inspectorate mentionsthe Asset 10 times
when deciding on contributing factors to why the incident occurred. These include

There are a number Official Answers from the On-Site Peak Downs Mine (PDM) Management that
listwhy the pit water was not effectively controlled.
WAN (Work as Normal), WAI (Work as Intended), SWI (Safe Work Instruction)

The most direct are on page 29 of 44
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Why- The water was not management effectively throughout the duration of the dig
Why- No controls or triggers to prioritise the removal of water over other mining activities

WAN - It is common practise at PDM for a dozer operatorto push coal in water
WAI - PDM SWI Excavator Operator Operations states water shallbe managed by installing effective
drainagein all benches and in pits and should be prioritised before mining operations commencing

“Why wasn’t pit preparation dewatering prioritised before operation in this instance?”

“There is mandate to keep trucks running to meet production targets.”
“There is an assetrequirementto have this mandate.” (page 29 of 44)

The Assetis mentioned another9timesasfollowsin orderthroughthe document

e [tis understoodthatthereason formultiple SW!’s is that the Asset Level Document BMA ALD
Operations Execution mandates this.”

o “Theassethasnot communicated an acceptable standard forresponse and controlfor
operating (eg. mining) in water”

e “BHP’s Assets and Functions have comprehensive approaches to the undertaking of safe
work”,

e “The asset has not provided clear guidelines forthe requirements and accountabilities of
water management through BMA coal mine planning or PDM’s SHMS

e “Itis understoodthatthereason for multiple SWI’s (Safe Work Instructions) is that the Asset
Level Document: BMA ALD Operations Execution mandates this”

e “The assethas not provided clear guidelines forthe requirements and accountabilities of
water management through BMA coal mine planning or Peak Downs Mine’s SHMS”.

e The Assetlevel Document: BMA ALD Operations Execution was last reviewed in 2014. There
is an opportunity to review the requirements written into this document and update as
required.

e Thereis not clear overarching guidance from the asset on management of waterin mining
areas.

e Ensureall Asset Level Document: BMA (ALD) mandated SWI’s are tracked for
competence/familiarisation in LMS.

Key findings

Organisational Factors for Processes and Systems

The asset has not provided clear guidelines forthe requirements and accountabilities of water
managementthrough BMA coal mine planning or Peak Downs Mine's SHMS
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The mining operations team manages water in the Peak Downs mining area when required. The
determination of the location and dimensions of the water management trenches are atthe
discretion of the Supervisorand/or Operators. The requirement for water management is not
detailed on the mine plan thatis signed off by the mining Supervisor or Superintendent prio r to work
commencing. In addition, the sequence of mining is at the operator's discretion and thereforeit is
possible for machinery to continue mining whilst managing water at the face.

The ICAM team considered that these factors, combined with aspecific strategy atthe time of the
eventto optimise the mining of coal, could have contributed to the dozer operating in water and the
eventoccurring.

The process of development, monitoring and review of mining SWIS which related to trenching
within the SHMS was not adhered to

There were four Safe Work Instructions (SWis) within the Peak Downs mining processes that provided
direction to water management and trenching. Itis understood that the reason for multiple SWis is
that the Asset Level Document: BMA ALD Operations Execution mandates this. An SWI for
excavatoroperation had not been reviewed within five years (although the document required a two
yearly review) and the team noted Varying differences between the SWis regarding trench
development, operation, communication of trench changes and prioritisation of water management.
The asset has not communicated an acceptable standard for response and control for operating
(eg. mining) in water

The expected standard for conducting mining operations in water is not clear. Machinery operators
can operatein water at Peak Downs without applying the risk assessment process and necessary
controls as outlined in the PDM Procedure Working in and Around Water, In any case, this procedure
is unclear as to when it is appropriate to operate in water, and the necessary response and controls
in varying water levels. This has potentialto result in inadequate direction and understanding of
water management and an acceptance to operate without prioritising the removalor man agement
of water.

Recommendations

Processes and systems

OF: The asset has not provided clear guidelines for the requirements and accountabilities of water
managementthrough BMA coal mine planning or Peak Downs Mine's SHMS

1 Define and document the process for who is accountable for all water management within
mining sequences and how it will be applied. Management of Changeis to be undertaken, including
communication to all relevant stakeholders, and develop a verification method forensuring this is
embedded.

It is importantto note that while findings have been made in respect of contributing organisational
factorsit does not imply that the operations are unsafe or that BHP's safety systems are ineffective.
BHP's Assets and Functions have comprehensive approaches to the undertaking of safe work.
However, as this Reportindicates, there are areas which require more focus, and theimprovement of
oursystems, processes and cultureis a continuous process.

BHP/BMA COAL STRUCTURE
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The bestas | can determine isthat

Mr James Palmerwas listed in the Structure as the Asset President atthe time of thisincident. Mr
Mauro Neves has the position now.

Appearsthat BHP through the Corporate Entity BHP Coal Pty Ltd is the Holderthrough Mr
Palmer/Neves.

Accordingto the BHP/BMA website itappears they are stating that BMA is the Operatorthroughits
duly registered corporate entity.

| cannot ascertain whothe Operatoris. It could be Mr Palmer, ora company or someone he has
nominated underSectionsincluding, but not limited to Sections40and 41 underthe Coal Mining Act
1999.

“BMA owns and operates mines in the Bowen Basin, Queensland, Australia.

Queensland Coal comprises the BHP MitsubishiAlliance (BMA) and BHP Mitsui Coal (BMC) assets in
the BOWen Basin in Central Queensland, Australia ”https://www.bhp.com/ di d-insights/image-gallery/locations-and-operations/bma-

australia-basin

4) ChiefInspectors Current Interpretations of what an “Assetand its Officers can and
cannot be held accountable for safety and health on a Queensland Coal Mine” would
be withdrawn and a legally correct Interpretation be included in the Legislation and
the Explanatory notes

Despite the 10 times the Assetis mentioned in the mandatory safety investigation se ntto RSHQ and
then twice inthe Recommendations, Peter Newman the CIOCMsays that there is nothing wrong
with the Assetand what instructionsitissues.

As | told Mr Newman bothinwritingand to his face, any personansweringaquestioninthiswayin
the Written and Oral Law Examinations would instantlyfail.

| note Mr Newman openly stated he had not soughtany Legal Advice before he answered my
complaint.

| also note that Mr Newman has never held any Statutory Position in a Queensland Coal Mine under
the CMSHA 1999 until his appointmentto Chief Inspector.

He was workingin NSW forthe vast majority of this time and acting underthe NSW Coal Mining
Legislation

Key Concern4 — ltis claimed that BMA has certain mandates such as “There is mandate to keep
trucks runningto meet production targets”, and “There is an asset requirement to have this
mandate”, whichis believed to be aformal admission that “Production before Safety” mandate
exists.

Results/Comments-

This is the assertion of the complainant not a formaladmission of Production before Safety as
they assert. It may reflect the business requirements butis not exclusive of the Health and
Safety of Coal Mine Workers.
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Key Concern 5- BMA/BHP has created some sort of Entity outside the Coal Mining Act that by its
own admissionisissuing Directions tothe Peak Downs Mine and therefore the SSE about how the
Site Safety and Health Obligations are to be discharged. Such Directions unlessissued by aleast the
Coal Mine Operatorare in direct contravention of the Coal Mining Act. Further, there isno mention
anywhere of the Asset being the Coal Mine Operator.

Results/Comments-

BMA have an appointed Operatorunderthe Coal Mining Act, an appointed SSE as required
underthe Act and a Management Structure with persons in that structure being appointed to
thoseroles, all having responsibility and accountability to ensure the provisions of the Coal
Mining Act and Regulations areimplemented for their operations. Only these persons are able

to give directions at the site under the requirements of the Coal Mining Act and Regulations.

A business owner orrepresentative, not having an appointed role under the legislation, is not
precluded from making other operationaland business decisions that may impact the mine,
where those decisions do notimpact the Health and Safety of CMW'’s, and/or contravene the
obligations of the Coal Mine Operator, SSE or other statutory officials from discharging their
duties underthe Coal Mining Act and Regulations.

The Coal Mine Operatoris an appointed role underthe Coal Mining Act. This does not preclude
anorganisation referring to Assets within their organisation or as some businesses have
appointing personnelto roles within their business organisation, having accountability for the
business performance of certain Assets. Such terms include Asset President, VP Coal Assets etc.
Asdiscussed with you in November in 2019 and later in January 2020, many organisations refer
to their Mine, CHPP, or other production entity as an Asset. It is not uncommon to use this
reference in an organisationalsense. Itis not mentioned in this sense in the Coal Mining Act or
Regulation, however, this does not preclude its reference by an organisation. Itis those

appointed underthe Coal Mining Act and Regulations, as previously described, that carry the
responsibility and accountability, to give Directions as they relate to Health and Safety matters.

Yours in Safety
Stuart Vaccaneo
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