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Dear Committee Members

Re: Consideration of the Mineral and Energy Resources Legislation Amendment Bill
2019

| am writing to express my concerns regarding the Mineral and Energy Resources
Legislation Amendment Bill 2019 (Bill) relating to industrial manslaughter as | believe the
current drafting will have a significant impact on statutory holders including SSEs and will not
achieve the goal of improving safety culture in the mining industry.

I am a mine site senior executive (SSE) with 15 years in the industry (with 3 years as an
SSE). Under the existing legislation, the Coal Mining Safety and Health Act 1999 (CMSHA),

I have over [200] obligations which are designed to protect the safety of our workforce. | take
these obligations very seriously in discharging my duties. | am supportive of all initiatives that
will result in improved safety outcomes and an improved safety culture for our industry. |
have concerns though that there are elements in the Bill that will actually be counter-
productive and drive the opposite result.

After formally serving as an appointed SSE at multiple coal mines in Queensland, | take
safety and my responsibilities toward safety very seriously. My safety record in leadership
roles has been excellent — always reducing the injury rate to leading practice and no
fatalities at any coal mine I've worked. | believe the best way to create a safe work culture is
to create a culture of care. The workforce and their supervisors/leaders must have a high
level of trust, built on open communication and psychological safety.

Psychological safety is critical to foster an environment where people can raise issues and
report incidents without the fear of reprisal. | am concerned the Bill will create a fear and
blame culture — and take the focus off real safety leadership and high-performance teams.
How can people go to work feeling psychologically safe when an accident without intent
and/or reckless behaviour can result in a person being jailed, just because they are a ‘senior
person’?
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At one coal mine, | was the operational manager of over 600 personnel and around 50% of
these personnel were contractors. Upon reflection, this workplace was diverse in many
ways — gender, country of origin, work experiences and the nature of their employment —
and this is what made the work environment a safer place. Contractors often come and go,
on shorter term contracts, and therefore they had worked at a variety of mines (and
companies) and brought new and different ideas to safety. In some cases, | found that
permanent employees who worked at this coal mine for decades became complacent and
wedded to their old practices, thinking they were ‘untouchable’ and indestructible. Some of
the most negligent acts of poor safety came from individuals who were permanent
employees and worked at the mine for decades. This included simple acts of defiance
including refusing to wear seatbelts (after a recent fatality of this nature), not following basic
traffic rules and not reporting incidents. To create a high performing safety culture, we need
diversity of people, experience and employment, including the use contractors. Please don’t
think that long-term permanent employees are safer than contractors.

The industry must focus on developing the highest quality leadership and training programs
to create safe work cultures. | am concerned that the legislation will do the opposite,
causing our best people to leave the industry in fear and push the focus on blame rather
than learning from our past.

My key concerns with the legislation are:
1. The Bill should exclude statutory holders under the CMSHA Legislation

The definition of “senior officer” is very broad and ambiguous. The Bill should deal
with offences by corporations and executive/senior officers not statutory holders to
ensure that this is consistent with the application of the industrial manslaughter
provisions in other Queensland workplaces through the Workplace Health & Safety
Act.

| am concerned that the Bill, given the unique nature of the CMSHA which creates
statutory roles such as SSEs, Underground Mine Managers, Open Cut Examiners,
Ventilation Officers etc, will capture people on our sites beyond the original intent of
Government policy.

The CMSHA has very specific obligations for people on site including statutory
position holders. Specifically, s 39(f) requires all persons on site ‘not to do anything
wilfully or recklessly that may adversely affect the safety and health of someone else
at the mine’. There are pre-existing processes in the CMSHA that deal with serious
breaches including the type of incidents that would attract the response of the
industrial manslaughter provisions in the Bill.

Additional industrial manslaughter provisions may result in a reluctance for people to
take on statutory roles and make decisions on site. This would drive a poorer safety
culture through losing experienced professionals from our industry.

Recommendation: | respectfully recommend to the Committee that it include in the
Bill's definition of Senior Officer, a similar exception to the definition contained in s.
47A (4) CMSHA:

“Senior officer of a corporation does not include a person appointed as, or whose
position reports directly or indirectly to, the site senior executive for a coal mine”.
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2. Test of Negligence is ambiguous — Bill should be “recklessness or gross
negligence”

The Bill uses the term “negligence” yet the Explanatory Notes refer to “recklessness
or gross negligence”. This is ambiguous. If the punishment could include jail time
then the degree of negligence should be the same as for crimes generally, that being
criminal negligence.

Recommendation: | ask the Committee to insert in the Bill the express term
“recklessness or gross negligence” in the Bill to avoid any ambiguity.

3. Defences

The defences that apply to the offence of manslaughter under the Queensland
Criminal Code Act 1889 should also apply to an offence of industrial manslaughter
under resources safety and health legislation. It is unacceptable to exclude such
defences when the punishment might include jail time.

Recommendation:

In addition to deleting s48B from new Part 3A, so that s 23 of the Criminal Code does
apply as well as s 24 of the Criminal Code, there should be an additional defence for
those individuals who can demonstrate that they took all reasonable precautions and
exercised proper due diligence.

4. Requirement for Statutory Holders to be employees of the Coal Mine Operator
(CMO) is impractical (Division 2 amendments)

The industry has been surprised by the addition of Division 2 amendments which
were not previously included in the consultation draft released in 2019. There has
been inadequate explanation and justification as to why this is necessary without any
specific data to back up the claims. This change is unworkable in the mining industry
and will result in considerable administrative burdens and drive away experienced
professionals and not achieve a better safety culture.

At my site it is my expectation that every person whether an employee, contractor or
visitor will openly report any safety incidents. As outlined above, | do this through
creating a culture of care and ensuring everyone in my team feels psychologically
safe, no matter who they are. | have found Contractors in statutory roles, such as
Open Cut Examiners, can be more cautious toward safety requirements because
they are determined to follow the rules — rather than let things go, or protect their
mates.

| do not think that the Division 2 amendments will help improve the safety culture in
the industry. Rather it will simply cause a distraction while we transition to this
requirement and take us away from the more important focus of being visible leaders
at our sites. Instead of being with our workers having meaningful safety interactions
and continuing to reduce risks, we instead will be completing paperwork and
struggling to fill statutory roles.

This is because the amendments will affect the mining industry as follows:

a. My staff and | are not currently employed by the CMO for our mine. We are
employed by another Peabody company that employs our staff across our
Australian business and mines. | would expect that others in the industry are



Mineral and Energy Resources and Other Legislation Amendment Bill 2020 Submission No 015

also structured this way. We have the absolute right to raise safety concerns
no matter our employer on paper.

b. There are limited statutory holders in Queensland. Many of these people are
over 50 years of age. Some people choose to contract individually to a
company rather than be an employee. These individuals may make this
choice for personal reasons eg only seeking relief roles (eg to cover staff
absences) or to earn income as a sole consultant/contractor. This is an
individual’s choice. These people may choose to leave the industry during the
next 12 months especially those closer to retirement. This will not drive a
better safety culture. It will be difficult to fill existing roles and to find relief
coverage.

c. Specialised contractors carry out specific work and they will sometimes be
required to have their own statutory holders eg development work at an
underground mine will have their own deputies (statutory roles under the
CMSHA). It will be unworkable to have these people transferred to the CMO
for the period that they will be working at a particular mine site. This will result
in interruptions to their employment tenure and result in considerable
administrative burden for them and their employers.

Recommendation: Remove the Division 2 amendments.

5. The Bill is likely to drive poorer safety cultures

| am also concerned that the Bill will result in the reluctance of the industry to share
important safety learnings. Currently the industry has an open-door policy for sharing
safety incidents and learnings which allows all mines to continuously improve safety
performance. Industrial manslaughter is likely to result in companies and individuals
being more defensive and the over use of legal professional privilege. This will be a
distinct disadvantage in driving an improved safety culture across the industry.

| am committed to improving the safety performance of the mining industry in
Queensland. | respectfully ask the Committee to make the recommended changes to
the Bill to achieve the desired effect of improving safety culture and ensuring that
experienced professionals continue to work in this industry.

Yours sincerely

Glen Alsemgeest
Director — Projects

(BOE-SSE/16/009)





