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Dear Sir/Madam,
Submission on the Resources Safety & Health Queensland Bill

Thank you for the opportunity to comment on the Resources Safety and Health
Queensland Bill 2019.

I commend the work of the Coal Workers Pneumoconiosis Select Committee.
[t is my understanding that the “Resources Safety and Health Queensland Bill
2019” was born out of the “catastrophic failure, at almost every level, of the
regulatory system intended to protect the health and safety of coal workers in
Queensland”. 1t is notable that in both the landmark report (Black Lung, White
Lies), and Report No. 3, 55th Parliament Coal Workers’ Pneumoconiosis Select
Committee August 2017 the Select Committee stated:

“Given the nature of the system breakdown in relation to CWP, it is clear
that DNRM'’s attempts to amend or improve the system within the limits of
the current regulatory structure have been inadequate, resulting in a
superficial treatment of some issues. This piecemeal approach will not be
sufficient to restore workers’ trust in the system or in the adequacy of the
protection it affords them.”

It would appear that the “Resources Safety and Health Queensland Bill 2019” in
its present form falls into the trap of a “piecemeal approach”, and “a superficial
treatment of some issues.” The draft bill documented in Report No. 3 specifically
excludes the Petroleum and Gas (Production & Safety) Act with good reason.

The extensive investigation undertaken by the Select Committee was focused on
workers exclusively within the coal and quarrying industries. There has been no
investigation into the petroleum and gas industry to adequately inform
legislators on required and appropriate legislation. The Petroleum and Gas
Industry is regulated under both the P&G Act and the WHS Act. The recently
published peer reviewed paper “Workplace health and safety (WHS) implications
for farmers hosting unconventional gas (UG) exploration & production” (attached)
ably demonstrates the failure at every level of the regulatory system to recognize
the workplace health and safety impacts on farmers hosting the petroleum and
gas industry and the failure of the regulatory systems to protect their health and
safety. This bill does nothing to correct this and in my opinion these uninformed
legislative changes may result in unintended consequences potentially placing
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host farmers at even more risk. In light of the statutory requirement for farmers
to host the industry, and demonstrated failures of the regulatory systems, |
suggest that a full parliamentary inquiry is necessary into the health and safety
implications of petroleum and gas industry prior to legislative change.

[ believe it important to note also that for 30 years during the system breakdown
in relation to Coal Workers Pneumoconiosis, communities living in close
proximity to coal mines and communities living along the coal transport
corridors were actively and falsely reassured with regards to their health despite
their ongoing concerns. This reassurance was on the basis that the coal industry
was so well regulated, and if there was no problem with the health of the coal
miners then there couldn’t possibly be a problem within the general community.
That premise was obviously false. Unfortunately the work of the Coal Workers
Pneumoconiosis Select Committee has not been followed up by any investigation
into the health and safety of community members impacted by mining
operations, and unfortunately also this bill does nothing to protect them. Air
pollution, specifically particulate air pollution PM1o, PMz 5 and smaller, is an
undisputed cause of serious ill health in humans. Communities living in
proximity to mines are chronically subjected to coal dust and particulates from
earth moving as well as the very fine particulates from diesel machinery.
Particulate air pollution causes cancer, cardiovascular and respiratory illness..
Ongoing research indicates that air pollution is implicated in multiple end-organ
pathology leading to dementia, diabetesiii, Parkinson’s disease'v, adverse
pregnancy outcomes', and developmental abnormalities'}, including impaired
lung development in children. There is no evidence of a safe level of exposure, or
indeed a threshold below which adverse health effects do not occur"i.

Yours sincerely,
Dr Geralyn McCarron

http://www.euro.who.int/__data/assets/pdf_file/0004/193108/REVIHAAP-
Final-technical-report-final-version.pdf?ua=1

i https://www.ncbi.nlm.nih.gov/pubmed /30775976

ii https://diabetes.diabetesjournals.org/content/66/7 /1755

v https://www.ncbi.nlm.nih.gov/pubmed /30124852

v https://www.ncbi.nlm.nih.gov/pubmed /30014896

vi https://qz.com/1446353/air-pollution-is-making-our-children-dumber/

vii http://www.euro.who.int/__data/assets/pdf_file/0004/193108/REVIHAAP-
Final-technical-report-final-version.pdf?ua=1
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the host farmer. The CCA focuses on access to private land, which is only a single aspect of what is
effectively an existing business and home hosting a third party’s business (Christensen, O’Connor,
Duncan, & Phillips, 2012; DNRM, 2018; Huth et al., 2018). Infrastructure is then installed and operated
on that privately-owned land by the UG Companies amid the host farmer’s home, family recreational
area and business. (Christensen et al., 2012; Marinoni & Navarro Garcia, 2016; Rijke, 2013).

In Australia, UG is a relatively new industry (some 15 years old) but is already big business. Australia
is set to become the largest exporter of liquid natural gas (LNG) by 2020 (Australian Petroleum
Production & Exploration Association (APPEA), 2018). According to Business Insider, ‘Australia’s LNG
export volumes are forecast to reach 77 Million tonnes in 2018-19, compared to Qatar - currently the
world’s largest exporter — who exported 74 million tonnes in 2016". This also means that gas is set to
become the second biggest Australian Resource export by dollar value 2019, overtaking metallurgical coal.
The APPEA (2018) Unconventional Gas Activities Report to the peak intergovernmental forum in
Australia, Council of Australian Governments (COAG), details that greater than 90% of the Australian
unconventional gas production is currently in Queensland (Surat and Bowen Basins) with expansion into
other states and regional areas of Queensland imminent as indicated by the Federal Government investing
$28 million into a Gas Acceleration Program through the 2017-18 Budget.

Literature review and conceptualisation of research

Developing research in Australia has identified several areas of concern with the impacts of the industry,
these include: the nature, content and successional nature of CCAs (Christensen et al,, 2012); public
health impacts (Mactaggart, McDermott, Tynan, & Gericke, 2017; Werner, Vink, Watt, & Jagals, 2015);
human health impacts (Haswell & Bethmont, 2016; McCarron, 2018); mental health (Morgan, Hine,
Bhullar, Dunstan, & Bartik, 2016); environmental health, including water quality and air quality; lack of
solutions for the toxic waste stream from the industry (LaBouchardiere, Goater, & Beeton, 2014); competi-
tion for water and land resources (Navi, Skelly, Taulis, & Nasiri, 2014; Taylor & Taylor, 2016); economic
impacts on individuals and communities (Huth et al., 2018; Measham, Fleming, & Schandl, 2016) and
regulatory and enforcement lag and inadequacy (Permanent Peoples’ Tribunal 2018; Victoria Auditor
General’s Report, 2015; Hepburn, 2017).

In reviewing the literature on UG, the present Author notes that there is no reference or research data
relating to Workplace Health and Safety implications for the host farmer.

The hazards that are identified are in relation to broad environmental impacts, public health and UG
worker health and safety and stop short of extrapolating this risk to the WHS for the individual host
farmer. The potential for the UG companies to induce hazards or compound existing hazards, through
operating amid the host farmers’ workplace; and the resultant legal duties for the UG companies as per-
son in control of the undertaking, to identify, eliminate or minimize those hazards has not been identified
or investigated in the literature. This is despite the fact that Safework Australia, in the Australian Safety
Strategy (2012-2022), identifies agriculture as already one of the most dangerous industries to work in.

Objectives of research

The objective of the research is to:

e establish the host farmers as stakeholders in the CSG Supply Chain;

e highlight the need for the administering authority and the industry to consider the WHS implication
for farmers hosting UG;

e begin to define what the WHS implications are for farmers hosting UG are;

e start to fill the gap in the current knowledge; and
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e contribute to progressing action to address the situation where the nascent industry is creating new,
unidentified and unmitigated sources of injury, disease and fatalities for host farmers (now and into
the future).

This research also aims to provide additional research pathways such as:

regarding how UG companies address host farmer WHS in Corporate Governance;

e assist host farmers to improve their position in the negotiation relationship as unwilling and unrealistic
risk-bearers in terms of their lack of control and power in the contractual negotiations that govern
UG operations on their land (Christensen et al, 2012; Claudio et al.,, 2018; Marinoni & Navarro
Garcia, 2016; Rijke, 2013); and

e investigation of fulfilment of the WHS obligations of the State and Commonwealth as issuers of the
titles to access and owners of the resource.

Method

The research focused on the State of Queensland, Australia, the most significant area of activity for the
UG industry in Australia. The legislation relevant to the research is the Work Health and Safety (WHS)
Act, (Qld), the Petroleum & Gas (Production & Safety) Act, (2004) and all subordinate legislative instru-
ments. Although the Environmental Protection Act (Qld) 1994 is also heavily involved in many aspects of
the UG industry, and environmental licences are key in gaining government approvals to begin works,
this legislation does not address the WHS duties, risks and impacts subject to this research.

Empirical data was obtained through gathering documents and materials from the Queensland regula-
tors’ websites (Office of Industrial Relations - Worksafe Queensland & the Department of Natural
Resources, Mines & Energy). The research undertook the following analysis of the material gathered.

1. Conceptualising the role the host farmer has in UG supply chain.

Memorandum of Understanding and Legislation was analyzed to gain insight into legislative capture
and regulator jurisdiction with regard to the host farmer.

3. Annual Agency compliance and strategy plans were analyzed to determine the level of resources pro-
vided to the WHS impacts on the host farmer in terms of engagement, enforcement, inspections and
statutory reporting.

4. Legal enactment of the WHS duties to host farmers was investigated via a search of Australian Legal
Information Institute (AustLII) database in terms of prosecutions in the UG industry relating to
WHS Duties.

5. The evidence from the analysis above was applied to a sample of WHS hazards faced by the host
famer in an Illustrative Risk Assessment table to further broaden the findings of the analysis.

Through this qualitative examination and contrast, the results identified where the duty to the host
farmer is addressed in the legislation and how it is enforced.

Research, analysis & results
Conceptualization of the role of the host farmer in the UG supply chain

To begin the analysis, the first step was to understand how host farmers are represented in the overall
administration of the UG Industry.

Figures 1 and 2 provide a conceptualization of the interface between the host farmer and the uncon-
ventional gas industry in order to contextualize the research. Figure 1 is an image developed by the
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e authorized activities (such as the range of activities related to the type of resource authority or grant
the government has provided to the UG company (ie Authority to Prospect, Petroleum Lease) for the
production, processing and transporting of UG).

This clearly places a duty on the UG companies for the WHS impacts of their undertakings on the
host farmer since each of those circumstances, when undertaken within the host farmer’s property, has
the potential to impact on the WHS of the host farmer.

However, on the major issue of ‘operating plant’ (the major component of UG installations on host
farmers’ properties), the MOU goes on to detail that the P&G Act regulates safety and health for the
industry, and that operating plant (other than authorized activities) is explicitly excluded from the WHS
Act. Operating plant is defined by the P&G Act (s670) as a “facility used to explore for, produce or pro-
cess petroleum, including machinery used for completing, maintaining, repairing, converting or decom-
missioning a petroleum well’, and ‘all of the authorized activities for a petroleum authority”.

That is, the MOU initially includes ‘authorized activities’ in the jurisdiction of the WHS Act, and then
excludes ‘operating plant’ from the jurisdiction of the WHS Act.

Although the intention of the MOU is to clarify jurisdiction between the departments, it fails to do so.
The MOU details a jurisdictional split of WHS matters that favours the P&G Act leaving neither jurisdic-
tion categorically responsible for the UG Industry WHS impacts on the host farmer. This jurisdictional
split does not facilitate the enforcement of the duties for the identification, minimization or elimination
of the WHS impacts on host farmers.

Legislation

Given the jurisdictional split detailed by the MOU, it is important to understand the objectives of each of
the Acts to determine if splitting jurisdiction still fulfils the objectives of the Acts with consideration to
WHS impacts on host farmers from the UG industry undertakings.

The object of the Queensland Work Health and Safety Act is to:

secure the health and safety of workers and workplaces by placing a duty on persons in control of business or
undertaking to protect workers and other persons against harm to their health, safety and welfare through the
elimination or minimisation of risks arising from work or from particular types of substances or plant (Division 2
Section 3 WHS Act).

The objective of the P&G Act is to facilitate and regulate the carrying out of responsible petroleum
activities and the development of a safe, efficient and viable petroleum and fuel gas industry, as outlined
in Part 2 Section 3 (f, h, j & k) of the P&G Act, in a way that:

ensures petroleum activities are carried on in a way that minimizes conflict with other land uses; and
appropriately compensates owners or occupiers of land; and

facilitates constructive consultation with people affected by activities authorized under this Act; and
regulates and promotes the safety of persons in relation to operating plant. (although this point could
refer ‘all persons’, the overwhelming interpretation of ‘persons’ in terms of the rest of the act tends to
be skewed to industry staff, contractors, and general public, not the host farmer.)

Whilst interaction of the two acts is complex, the following observations are made:

e Host farmers are clearly ‘other persons’ as defined by the Work Health and Safety Act (Qld), and
hence are covered by its provisions;

e The WHS Act does apply to authorized activities specifically falling under the P&G Act;

e The WHS Act does apply to authorized activities; construction activities, electrical, hazardous chemi-
cals and major hazard facilities; and
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e Relating to the UG operating plant, the P&G Act is to prevail in matters of inconsistency. (Part 2
Division 1 Section 2 WHS Act).

An analysis of the P&G Act in relation to how it addresses WHS showed the majority of the P&G Act
details matters related to the administrative management of the P&G Industry. WHS matters are expres-
sively captured in Chapter 9 - Safety in the P&G Act. The name of this chapter and the content does not
represent contemporary WHS constructs and standards. This section details obligations in relation to
overlaps between the UG industry and Coal Mining but does not identify the overlap with the host farm-
er’s business. Specifically, the P&G Act s675 (1) (f) specifies that if there is proposed, or there is likely to
be, interaction with other operating plant or contractors in the same vicinity, or if there are multiple oper-
ating plant with different operators on the same petroleum tenure, risk management and responsibility con-
trols are to be in place. However, the same consideration is not given to the host farmer, yet the
likelihood of impact from the UG company activities are just as foreseeable.

Adding further frustration to this aspect is the definition in the P&G Act of a handful of issues as the
only legitimate ‘compensatable effects’ of the industry, effectively a limitation of liability that obfuscates
the claiming of additional effects such as WHS duties.

Further, the content in Chapter 9 is focused on the implementation of a Safety Management System
and details the contents of such a system and the reduction of risk to an ‘acceptable level’ (not contem-
porary WHS legislative terminology) and does not include a similar expectation to that of the WHS Act:
to achieve the identification, elimination and minimization of risks. The Safety Management System
described by the P&G Act is also focused on activities within the plant and do not extend to beyond the
boundaries of the plant. This approach does not appear to take into consideration the impacts on the
host farmer, despite the plant being located literally within the host property, and any impacts from the
plant will extend directly into the host farmers’ workplace. Such potential impacts are further explored in
the Illustrative Risk Assessment below.

It appears that as the P&G Act has jurisdiction over many aspects of the UG industry operation that
gives rise to the potential WHS impacts on host farmers, that the P&G Act does not capture the details
and duties as expressed by the WHS Act.

Therefore, the WHS Act does capture the duty that the UG industry owes the host farmer, however,
P&G Act does not expressly address the WHS of the host farmer in relation to operating plant and
authorized activities.

Analysis of agency compliance plans (inspections, enforcement and prosecutions)
Worksafe Queensland

Worksafe Queensland activities in relation to compliance monitoring and enforcement, inspections, prose-
cutions and industry interventions and campaigns available on the Worksafe Queensland website were
analyzed. Many of these activities were based on, and reference, the Australian Work Health and Safety
Strategy 2012-2022 (SafeWork Australia, 2012). Analysis of these documents identified that while
Agriculture was given attention as a priority industry (SafeWork Australia, 2012; Worksafe Qld), there
was no identification of the UG industry or its impacts in relation to agriculture specifically or in relation
to the other high-risk jurisdictional issues of hazardous chemicals, major hazard facilities, electrical and
construction (WHS Act jurisdiction as per the MOU, 2017). That is, even though the high-risk areas are
identified in the MOU as WHS Act jurisdiction, Worksafe Qld enforcement, inspection and compliance
data did not show any interaction with the UG industry in this regard.

In order to determine if WHS impacts on host farmers were possible and how the duties were being
enforced, WHS incidents and Worksafe QId interactions (as per MOU) with the UG industry
were sought.

10
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Data was requested from the Office of Industrial Relations Queensland (Worksafe Qld) (Baker, 2018)
regarding that department’s interaction with the Queensland UG industry between 2013-2018. The data
provided was analyzed with the following results.

17 Event Notifications (statutorily notifiable incidents) relating to UG industry;

8 Dangerous Electrical events (in addition to above, reported to Electrical Safety Office);
3 Inspections;

2 Information and Advisory services;

1 Statutory Notice (Improvement);

2 Non-statutory notices.

Out of the 17 event notifications all were reported by UG companies and none mentioned potential
impacts on host farmers, despite an analysis of the descriptions of the incidents reported showing that
there were several reports that had easily foreseeable WHS impacts to the host farmers’ workplace.
These included:

Falling objects;

Exposure to hazardous gas leak;

Excavation and damage to underground pipe with an associated spill of material;
Electrical fault causing the security fence around the well to be live;

Exposure to a lost radioactive source; and

Unlicensed persons doing electrical work.

These event notifications establish that WHS impacts on the host farmer is a potential risk.

These results indicate a significantly low number of interactions between Worksafe Qld and the UG
industry, especially when considered in terms of the period of 5years and the significance (both finan-
cially and spatially) of the UG projects in Qld during that time. Even so, the types of incidents that were
reported certainly confirm that there is a risk to host farmers and the duties to address those risks need
to be enforced. These results suggest that the execution of the UG industry duties to the host farmer have
not been carried out. Therefore, it can be demonstrated that WHS duties owed to the host farmer are not
being captured or enforced through the statutory reporting to the responsible agency or the department’s
interaction with the industry.

DNRME

In order to determine if the WHS impacts on host farmers were a consideration in the practical activities
of the P&G Act enforcing agency, a search for publicly available DNRM Compliance Plans and Reports
was undertaken. These reports are produced to outline agency resources and strategies for the coming
year in relation to legislative objectives. The search resulted in the following four reports.

Coal Seam Gas Engagement and Compliance Plan 2013 and Report;

CSG engagement and compliance plan report 2015/2016;

Minerals and Energy Resources Compliance Plan Report 2016-17; and

Annual compliance plan for Queensland’s mineral and energy resources 2017-18.

Analysis of the above documents showed the following:
e There is no reference to the Australian Work Health and Safety Strategy (AWHSS) 2012-2022;

11
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e Reports detail the other agencies that the DNRME work in partnership with, Worksafe Queensland, is
not mentioned;

e Landholder engagement is described in terms of responding to complaints, no details are provided
regarding proactive inspections focussing on WHS for host farmers;

Safety inspections are in relation to the Safety Management System requirements of the P&G Act;

e Where the reports outline the planned activities and commitments, no mention is made of the atten-
tion to be given to the WHS impacts on host farmers;

e The reports discuss extending P&G Act safety activities from the workplace to the ‘consumer and gen-
eral public’, but no mention of extending their activities to consider the WHS impacts on the
host farmer;

e The reports discuss compliance strategies that build confidence in safety outcomes for workers within
the petroleum and fuel gas industry but only addresses confidence of general public in infrastructure
not causing environmental and public health issues, with no reference to building confidence with the
host farmer regarding the identification and management of WHS impacts on host farmers.

Search of Australian legal information institute (AustLIl) database

In order to determine if the enactment of the legislation as carried out in the courts was capturing the
WHS impacts on host farmers, a search of the AustLII Database for prosecutions relating to WHS duties
and the UG industry produced the following.

Total of 30 cases that related to UG Industry and WHS Duties;

All cases were relating to employees/contractors within the UG industry;
No cases involving host farmers;

All relating to injuries such as burns, amputations, fractures.

A comparison between statutorily notifiable incidents and prosecutions show a strong tendency for
prosecutions to be focussed on actual injury sustained within the UG industry with no prosecutions relat-
ing to the types of hazardous events reported through statutory notification where no injury
was sustained.

Therefore, it can be demonstrated that WHS impacts for host farmers are not considered, nor is it pri-
oritized and the agency partnership detailed by the MOU is absent. Further, the prosecutions demonstrate
that the WHS Act Duties are relevant to the UG industry, but it appears the enforcement of these duties
to the host farmer have not yet reached the court, and therefore are not being captured in practice.

Hlustrative risk assessment

The findings from the analysis above was applied to a sample of WHS hazards faced by the host farmer
in Appendix Table Al to further broaden the findings of the analysis and answer the final research. The
illustrative risk assessment table shows that while WHS duties are owed to the host farmer by the UG
industry, the interpreted capture and enactment of the P&G Act routinely frustrates this duty by failing to
recognize the interface of the workplaces and eschewing the WHS duties under jurisdictional
objectification.

Discussion

The results show that, save the WHS Act, every other element of the data gathered lacked any direct or
indirect reference to the key group of ‘host farmers’. WHS impacts do exist for the host farmer but, as

12
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identified in the author generated CSG Supply Chain image and the subsequent analysis, the UG Industry
WHS impacts on the host farmer have failed to be considered.

Application of contemporary WHS constructs to UG industry missing

Contemporary WHS constructs, the premise of good risk assessment, recent developments in WHS by the
National Model WHS legislation, developments in Standards on Safety Management and Risk
Management, and even the concept of ‘Safety I vs Safety II’ (Hollnagel et al,, 2013) shows great evolution
in the field. Yet, the P&G Act (as per the evidence regarding Chapter 9) appears to be failing to keep up
with contemporary WHS approaches. This is a critical problem that is caused by the government allowing
the UG industry to operate under separate legislation with regard to WHS. This situation is the very per-
sonification of the theory investigated by Hollnagel et al. (2013), where the work as imagined by the UG
industry and the administering authorities is not reflected by the actual work as done and its impacts on
the host farmers.

Jurisdictional obfuscation of the issue

When these issues were considered in this research, it showed that the application of the constructs of
risk identification and management in relation to WHS of host farmers from the hazards generated by
the UG industry is required under the WHS Act, but is not in practice routinely considered by the indus-
try or the administering agencies. It also showed that such constructs and their application are obscured
jurisdictionally, which is borne out in the lack of subsequent prosecutions and court actions or the range
of other compliance and enforcement activities investigated.

Therefore, in answer to the research question regarding the WHS implications for farmers hosting UG:

1. UG Industry hazards are addressed in legal duties in the WHS Act;
. WHS duties to host farmers by the UG industry is theoretically captured by the WHS Act;

3. The WHS duties are obscured by the MOU by excluding ‘operating plant’ in favour of the jurisdic-
tionally prevailing P&G Act;

4. The implementation of the jurisdictional responsibilities in action, (compliance and enforcement
activities) indicate the WHS issues for the host farmer are not being captured;

5. [Illustrative risk assessments provide practical examples of the types of WHS issues faced by host
farmers and the gaps in the application of jurisdictional enforcement.

Analysis of the MOU and the legislation has highlighted that failing to include the host farmer in the
conceptualization of the supply chain of the UG industry has resulted in unclear jurisdictions where nei-
ther Worksafe QId are supporting host farmers in pursuing WHS Act duties of the UG industry to man-
age their impacts, nor are the DNRME looking outside the UG operation for WHS impacts for the host
farmer. This has left a jurisdictional gap where neither enforcing authority capture the host farmer
in practice.

It is possible given the illustrative risk assessment, relating to noise and atmospheric exposures particu-
larly, to see the inclusion of the Environmental Protection Act and enforcement of the Environmental
Licences as a quasi means of the industry meeting these obligations. However, the Environmental Act and
enforcement are not predicated on human impacts and must be pursued by the complainant through
nuisance actions where the burden of proof lies with the impacted person. This is clearly not an accept-
able solution and only serves to muddy the WHS requirement for the person in control to fulfil duties to
those impacted. WHS duties are further legally complicated by the P&G Act’s apparent attempt to limit
civil liability through the definition of ‘compensatable effects.’

13
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This theory is further supported by Christensen et al. (2012), LaBouchardiere et al. (2014) and Turton
(2015) who raise the point that host landholder, by virtue of being rural and remote, suffer from an issue
of visibility in relation to access to justice and resources, choice, cost and experts. This is exacerbated by
the fact that the only support that is legislated for the host farmer is that relating to CCA’s, compensation
and land access, while the industry traverses jurisdictional issues that are more complex,” cumulative and
overlapping. This is exacerbated by the approach surrounding the nature and content of CCAs which
contribute to the poor position of the host farmer. All of this results in failure of the farming community
(and those advocating for them) to know, understand and require the WHS duties to be captured and
enforced at the interface.

Host farmers missing from the supply chain

The failure to consider the host farmer in the supply chain and the resultant flow-on effects identified in
the results, also suggests that the politics of risk and knowledge has a part to play. The illustrative risk
assessment table provides an example of the politics of risk and knowledge surrounding the UG Industry
that is then embodied in the legislation. That is, there is a perception portrayed by the industry that there
is an imaginary (and impenetrable) line between the boundaryless industry footprint and the individual
host farmers’ home and workplace. This leads to a situation where the actual lived experience of the host
farmer is dismissed and the host farmer is left out of the perceived group of legitimate participants (Espig
& de Rijke, 2016).

What is a workplace?

Perhaps another contributor to the results of this research is the changing reality of what is a ‘workplace’
influenced by the unique intensity and footprint of the UG industry. That is, there has been a momentous
change in the footprint and intensity of the ‘conventional gasfield and processing plant’ in isolated and
remote areas, to the UG industry spread across 62 000km® of Queensland’s agricultural country
(Gasfields Commission, 2018) (much of this co-located on host farmer workplaces). Exacerbating this
point, for the oil and gas industry, there is a perceived reduced legitimacy of mainstream health and safety
regulation for resource industries where there are clear and established long traditions of internal industry
risk regulation (Bluff & Johnstone, 2017). In other words, the UG industry has inherited the modus oper-
andi of the conventional gas industry thereby having an inadequate appreciation for the unique oper-
ational hazards and risks that are created by co-locating heavy industrial activity within an
existing business.

Conclusion and ways forward

Returning to the opening quote from Huth et al. (2018), this research contributes to the little researched
(but essential) field that considers the risks and impacts of the UG Industry on what is the ‘shared space
that is a farm business, a home and a resource extraction network’.

In reviewing the literature on UG, the present Author notes that there is no reference or research data
relating to Workplace Health and Safety implications for the host farmer. The potential for UG companies
to induce hazards, or compound existing ones, by operating amid the host farmers’ workplace has not
been identified or investigated in the previous research. The resultant legal duties for the UG companies
(as person in control of the undertaking), to identify, eliminate or minimize those hazards has also not
been acknowledged.

When these issues were considered in this research, it showed that the application of the constructs of
risk identification and management in relation to WHS of host farmers from the hazards generated by
the UG industry is required under the WHS Act, but is not in practice routinely considered by the

14
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industry or the administering agencies. It also showed that such constructs and their application are
obscured jurisdictionally, which is borne out in the lack of subsequent prosecutions and court actions or
the range of other compliance and enforcement activities investigated.

The research findings show that the host farmer is left in a position where she is potentially exposed to
WHS risk via the interface with the UG industry, but without a clearly defined path for remedy via the
P&G Act, nor clearly defined path of jurisdictional support from the WHS Act.

This research confirms the need for future research and investigation into the WHS issues faced by the
host farmer and the WHS obligations of the industry. It confirms the need to (a) identify the hazards, (b)
address the associated risks, and (c) enact and enforce the existing WHS obligations on the industry
and government.

At its most fundamental level, the host farmers’ right to safe and healthy working conditions is a basic
human right assured by the Covenant on Economic, Social and Cultural Rights. The UG industry has a signifi-
cant impact on the host farmer workplace and therefore his WHS. This interface and impacts must be effect-
ively enforced.

Road map for further research and action

Therefore, a pathway forward from this research may include the following:

e Review the OIR-DNRM MOU (2017). The document commits to a 3-year review (which is timely at
this point) and as detailed in the MOU, the document commits to develop mechanisms to improve
the ways the agencies perform. Specifically, the review should establish the legitimate application of
WHS duties owed by the UG Industry to the host farmer via undertaking a risk assessment utilizing
this research as a basis.

e Review the legitimacy of the UG Industry exceptions to the WHS Act in its entirety to resolve the con-
flicts and gaps created by the duality.

e Undertake research on the WHS impacts on host farmers by the UG industry (with host farmers as
key stakeholders in the research), with the objective of establishing guidance such as an Approved
Code of Practice detailing the way in which this interface may be managed. For example, this guidance
material could include:

o How the host farmer should be considered as a key stakeholder in the supply chain;
° o How hazard identification and risk management applies to the WHS impact on the host farmer;
o Specific hazards for the host farmer and methods for management;

° o How to appropriately consult with the host farmer with regard to potential impacts on
their workplace;

° o The expectation to include the WHS impacts of the host farmer in statutory documents such as
P&G Act Safety Management Plans;

° o How WHS duties to the host farmer should be considered in CCA;

. o Perhaps allocating the P&G Act prescribed health and safety fee toward this research would assist
in resourcing the research and guidance material.

e UG Industry review their corporate governance and ensure that the host farmer (with specific consid-
eration to the WHS impacts) is given substantial standing as a key stakeholder.

e Investigate the fulfilment of the WHS obligations to the host farmer of the State and Commonwealth
as issuers of the titles to access and owners of the resource.

e Lawyers and host farmer support network that represent host farmers in negotiations/disputes relating
to CCAs ensure that WHS obligations to the host farmer are given legitimacy and WHS experts are
utilized to assess and address the issues.
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e Host farmers and their support network use the existing frameworks (such as statutory reporting, com-
plaints process and setting information expectations with the industry) to bring WHS issues to the fore.

e Training and resource allocation for P&G and Worksafe Inspectorate in matters relating to WHS
duties owed to host farmers and the induced hazards of the UG industry.

Notes

1. Note: the DNRM have recently undergone changes such that they are now known as the DNRME (including
Energy). The references retain the old title to be consistent with the reference document.
2. WHS falls under the jurisdiction of the Office of Industrial Relations.
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Jurisdictional response

to impact on

Hazard Impact on host farmer P&G Act WHS Act host farmer

Exposure to Respirable Host Farmer is The P&G Inspectorate is ~ Workplaces supplied Host Farmer is not
Silica due to UG potentially exposed currently undertaking with products included in the P&G

activities (fracking
and dust generated
from general

UG activities)

Noise (including low
frequency)
(Nothdurft & Anor v
QGC Pty Limited &
Ors (2017) QLC 41))

to respirable silica
generated by the
industry activities in
a different way to
the Gas industry
workers. The farmer
lives 24/7 in the
environment and
instead of task
related exposures
that UG Workers
have, with the
advantage of control
over the timing of
the activity, the work
environment and
hierarchy of risk
controls, the host
farmer may be
exposed multiple
times by multiple
company’s activity in
the vicinity with no
equivalent controls

Host farmers are

exposed to the
industry noise 24/7
directly from
individual
infrastructure on
their property and
cumulatively from
the infrastructure
around them. The
noise impacts
represent a change
to their work
environment that is a
source of mental
stress, but in terms
of low frequency
noise, also a source
of physiological
stress. In addition to
this, it may impact
on sleep and
concentration, which
in turn impacts on
the fatigue they carry
which impacts their
health and safety on
the job (Worksafe
Queensland, 2012)

worker health project
in collaboration with
the Queensland
Government’s Safety
in Mines Testing and
Research Station
(SIMTARS) conducting
respirable dust and
silica monitoring at
hydraulic stimulation
‘fracking’ work sites
in the Surat Basin
and Bowen Basin.
Sites will be divided
between the two
contractor groups
conducting fracking
for Queensland CSG
operators. Work
practice and risk
controls employed by
contractors will be
observed and
assessed. Respirable
dust exposure levels
will be collected.
(P&G Safety News,
November 2018)

P&G act deal with noise

as a compensatory
effect, and this is
then dealt with
through the
Environmental
Protection Act. Noise
levels permitted by
the administering
authority is
determined on an
arbitrary
environmental
element, with no
health or safety
considerations

comprising silica
(such as sand) and
all workplaces where
silica containing dust
is generated in a
process will be
subject to the WHS
Regulation. (Worksafe
Queensland, 2018)

WHS act does address

noise, but in the case
of the UG industry it
does not prevail.

research, the silica is
not generated in the
workplace that the
host farmer is the
person in control of
but in the UG
industry within his
property, but the
impacts flow out to
the host farmers
workplace

Silica is expressly
addressed as a
Hazardous substance
which is the
jurisdiction of WHS
Act according to the
MOU but Worksafe
Qld and the relevant
legislation is not
included in this
research project.

WHS Duty is owed

under the WHS Act,
but in terms of the
UG Industry impact
on host farmers,
Noise is not enforced
via this path, but
environmental
licencing is the only
avenue that is
actively pursued.
Host farmers are
required to pursue
this issue via the
Environment
department in the
form of ‘nuisance’.

(continued)
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Table A1. Continued.

Submission No. 003

Jurisdictional response

to impact on
Hazard Impact on host farmer P&G Act WHS Act host farmer
Psychosocial Hazards The presence and P&G Act does not deal WHS Act does deal with  P&G Act has jurisdiction
forced interaction with psychosocial work related stress, in this situation,
with the UG industry hazards. Even so, SafeWork Australia however, the P&G
for the host farmer perhaps the most National Guide on act has no tools to

can produce impacts
that can represent
the full spectrum of
risk factors for work
related psychosocial
hazards which
potentially provides a
very high risk for
psychosocial injury/ill
health/ physical
illness for the host
farmer.
Risk Factors/Stressors
as described in
Worksafe Qld
guidance tool
(Worksafe
Queensland, 2017)
on Work related
stress
Work demands
Low control
Poor support
Lack of role clarity
Poorly managed
relationships
e Low levels of
recognition
and reward
e Poorly
managed change
e [solated work
e Organisational
justice

Rupture of gas Impact on host farmer
gathering pipeline on include exposure to
host farmer property hazardous material
(one of the reported (gas/condensate);
incidents to potential explosion;
Worksafe Qld) fire; damage to plant

and equipment,
injury; hazard that
the UG industry has
control over, but
host farmer is
exposed to and by
virtue of the industry
footprint, may even
be instrumental in
the initiation of the
event through
farming practices
such as deep ripping,
interfacing with
buried pipelines

significant impact on
this issue is the CCA
that is signed, which
in many cases is the
source of the WHS
impact and the only
source of remedy
and for which the
P&G Act has
jurisdiction

P&G Act deals with this
as a prescribed
incident and it must
be reported to the
Chief Inspector.

Psychological Health

and Safety in the

workplace explains:
A PCBU has the
primary duty to
ensure, so far as is
reasonably
practicable, workers

and other le are
not expose% to

psychological health
and safety risks
arising from the
business or
undertaking.

This duty requires
you to ‘manage’
risks to psychological
health and safety
arising from the
business or
undertaking by
eliminating exposure
to psychosocial
hazards so far as is
reasonably
practicable. If it is
not reasonably
practicable to
eliminate them, you
must then minimize
those risks so far as
is reasonably
practicable

WHS Act deals with this

via multiple codes of
practice and guides
on excavation and is
a reportable incident
in relation

to excavation

address this impact
on host farmer’s
WHS. WHS Duty does
exist under the WHS
Act, but in terms of
the UG industry
impact on the host
farmer, this is not
enforced by the P&G
Inspectors, nor by
any other enforcing
agency. The tools in
place that remotely
touch on this issue
lean far away from
the WHS

legislative element

P&G Act has jurisdiction.

WHS Duty is owed to
the host farmer,
although the P&G
Act has jurisdiction
and there is no
requirement in the
P&G Act for the UG
industry to consider
the impact the
pipeline has on the
WHS of the host
farmer specifically

(continued)
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Jurisdictional response

to impact on
Hazard Impact on host farmer P&G Act WHS Act host farmer
Spill of up to 4000L of There are no measures P&G Act does not WHS Act deals with this ~ P&G Act has jurisdiction
condensate from from the UG industry capture this as an through the duty to
high point vent to contain these incident, it is dealt others and exposure
(anecdotally this is a spills which occur with through the to hazardous
frequent occurrence) across the operating Environmental chemicals The WHS
area from time to Protection Act Act places a duty on
time, they will spill the UG industry to
from the vent onto ensure others are not
the host farmer Impacted by their
property (there is no undertaking, but the
bunding between UG P&G act does not
plant and Host require the UG
Fammer property). companies to
They can be address this risk to
accompanied by a the host farmer
large release of gas,
high pitched noise
and large quantities
of salty water with
other unknown
contaminants. It has
the potential to
impact the host
farmer through
personal exposure to
unknown
contaminants, non
routine tasks dealing
with material that is
not under their
control or
undertaking, required
to mitigate and
remediate damages
Release of gas via Thousands of vents P&G Act deals with by WHS Act deals with this ~ P&G Act has jurisdiction.

highpoint vents on
farmers property

within the extraction
system are on host
farmer properties
releasing
unmeasured,
unmonitored and
unmitigated gas into
the host farmers
working atmosphere.
This has the
potential to impact
on the health of the
farmer and on the
safety of the farmer
in relation to fire
(McKenzie

et al,, 2018)

defining this event as
an authorized activity

as designers of plant
and an atmospheric
contaminant and
emergency
procedures

While a WHS duty is
owed to the host
famer in relation to a
safe occupational
atmosphere and to
have appropriate
information to
manage emergency
response, the P&G
act does not require
these issues to be
considered by the
Industry in relation
to the host farmer. In
fact, this event is
classified an
‘authorized activity’
and has no definition
or limitation or
recognition as

an issue
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