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CHAIRMAN'S FOREWORD

The primary function of the Parliamentary Crimina Justice Committee under section 118(1)(a) of
the Criminal Justice Act 1989 (QId), ("the Act") is:

@ to monitor and review the discharge of the functions of the Commission ...

more specificaly, under section 118(1)(c) of the Criminal Justice Act 1989 the Parliamentary
Committeeis.

to examine the annual report and other reports of the Commission and report to the
Legislative Assembly on any matter appearing in or arising out of such report.

Mr G E Fitzgerdd QC in his Report of a Commission of Inquiry Pursuant to Orders in Council
(Fitzgerdd Report) indicated that a review of police powers in Queendand was essentia for the
proper adminigtration of crimina justice. Whilst Mr Fitzgerad made no specific recommendations
in respect of police powers, he provided aframework for debate, indicating that it was necessary to
strike a balance between civil liberties and law enforcement and warning that there may be instances
of unjustified cals for increased police powers.

An issues paper entitled Police Powers in Queensland, prepared jointly by the office of the Minister
for Police and Emergency services and the Crimind Justice Commisson, was released in
September 1991. The issues paper was the starting point for a comprehensive review of police
powers in Queendand. As a result of this issues paper, the Commission received numerous
submissions on police powers from various individuals and organisations.

On 4 June 1993 Mr R S O'Regan QC, Chairman of the Criminal Justice Commission, presented to
the Honourable the Speaker and mysdlf, Volumes | and 1l of the Commission's Report of a Review
of Police Powers in Queensland. On 10 November 1993, Mr L F Wyvill QC, the then Acting
Chairman of the Commission, presented to Mr Speaker and myself Volume I11 of the report.
Volumes -1 of the Commisson's report focused on the following key areas:

(@) Consolidation of police powers,

(i) Entry, search and saizure;

(i) Arrest without warrant;

(iv)  Demand, name and address,

(v) Move-on powers.

On 6 June 1994 Mr R S O'Regan QC, Chairman of the Crimina Justice Commission, presented to
the Honourable the Speasker and mysdlf, Volumes IV of the Commission's Report of a Review of
Police Powers in Queensland - Suspects Rights, Police Questioning and Pre-Charge Detention.
On 28 October 1994, Mr O'Regan presented to the Honourable the Speaker and mysdlf Volume V

of the Commission's report - Electronic Surveillance and Other Investigative Procedures.

In fulfilling its obligations to examine the Commission's report and to report thereon to the
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Legidative Assembly, the Parliamentary Committee has undertaken an extensive, detaled and
independent review of police powersin Queendand.

In the review process, the Committee has taken the view that the onus rests on those seeking more
police powersto justify their clams.

As part of the review process, the Parliamentary Committee called for and received a number of
written submissions relating to Volumes 1V and V of the Commission's report from members of the
public and interested parties. The various submissions received by the Parliamentary Committee
were tabled in the House on 27 October 1994 and 21 February 1995 respectively.

During the latter part of 1993 the Parliamentary Committee visted Wellington, Perth, Hobart,
Melbourne and Sydney meseting with various individuas and organisations with considerable
knowledge and experience in the area of police powers. The Parliamentary Committee's objective
invigting these citieswas to gain a greater understanding of the nature and extent of police powers
within the various jurisdictions, to make a comparative assessment of police powers, and to receive
feedback from eminent and experienced commentators. Although Volumes IV and V of the
Commission's report had not been released at that stage, the Committee was aware of the issuesto
be addressed in those volumes.  These issues were discussed during the vists to the above
jurisdictions.

Following the release of Volume 1V, the Committee visted Wédlington, Auckland, Addiade and
Sydney. This visit did not solely relate to the Committee's review of police powers. The
Committee's three year review of the CJC and the review of the Commission's report on Cannabis
and the Law were aso objects of review by the Committee during this vigit.

On 5 October 1994 and 12 December 1994 the Parliamentary Committee conducted public
hearings into Volumes IV and V respectively, at which a wide cross-section of individuas and
organisations were called to give evidence in relation to the Commission's reports and police
powersin generd. The Minutes of Evidence of the public hearings were tabled in the House on 27
October 1994 and 21 February 1995.

This report, being the Parliamentary Committeg's review of the Commission's report Volume 1V,
contains the Committee's comment, anaysis and recommendations.

Chapter 4 contains agenerd overview of the Committee's recommendations.

The Committee has, it believes, undertaken this review in accordance with the parameters laid
down in the Fitzgerald Report, namely, to strike a balance between individud rights and freedoms
and the public interest.

However, asthe Hon. Mr Justice Michad Kirby AC CMG has observed:

This time-honoured nostrum is easier to state than to apply. It does not answer
guestions so much as raise them: As we both expected and found, striking a balance
which will satisfy everyone on any given issue is not an easy task. If attitudes to law
and order questions can be caricatured as a continuum, with police spokesmen at
one end and organised civil libertarians at the other, then a solution pitched nicely
at the half-way mark is at least as likely to provoke criticism from sides as praise.
(ALRC Report No.2 1975)

Its review of the Commission's report, has at al times been cognisant of the following matters:
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that police powers not be increased without a demonstrated need for such increase;

that fundamental rights, such as the right to slence and the right to persona liberty, only be
trespassed upon where there is a demonstrated need;

that any proposed regulated scheme is consstent with prior recommendations of the
Committee;

that any proposal be economically and operationaly practicable; and
that all aternatives be considered.

The Parliamentary Committee does not support the Commission's recommendations for a regulated
scheme asoutlined in Volume V.

There are a number of reasons why the Committee rgjects the Commisson's proposed regulated
scheme.

The Commission's recommendations regarding pre-charge detention are contingent upon the
introduction of afree legal advice scheme. The Committee does not believe that such a schemeis
economically or practicably viable.

The Committee is of the opinion that the Commisson's proposed scheme will incresse the
incidence of arrest.

The Committee is convinced that any scheme which revolves around detention for questioning is
inherently a odds with the right to silence. Such a scheme is dso a odds with the concept of
voluntariness which is the bass for admisson of confessond evidence. The Commisson has
recommended that a person be given a caution regarding his right to remain slent before
questioning. However, if a detained person refuses to answer questions, he may nonetheless
remain in detention. The continued detention of a suspect who has indicated that he/she does not
wish to answer questionsis inconsistent with an election to remain silent. The fear is that the act of
detention may itself induce a detained person to not exercise the right to silence, and perhaps,
induce aconfession that isfase.

The Committee is sceptica of the attempt to curb abuse by a detalled legidative scheme.
Legidation cannot cure dl evils. A legidative scheme will be equaly open to abuse.

Importantly, the Committee recognises that it is impossible to cater in legidation for al possble
scenarios.

The Committee recognises that there are uncertainties and deficiencies in the current law. The
Committee also gppreciates that from time to time abuses occur within the current system.
However, the Committee does not believe that the Commission's regulated scheme will prevent
abuses by police, not will it cater for every eventuality.

The Commission only really acknowledges one objection to a regulated scheme, namely, that police
should not be rewarded for ignoring the law through the legalisation of their practices.

However, the Commission gppears to have oversmplified the rationae for this objection.

The Committee believes that the basis for this argument is that police practices in detaining persons
for questioning is inherently undesirable, not that police should be rewarded for participating in
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these practices.

The argument is best expressed that the attempt "to recognise reality and bring the law in the
books closer to the practice on the ground™” is in fact legalisng undesirable police practices.
(Philips Commission 1981:110) (CJC 1994:673)

The Common law has jedloudy guarded the right to persona liberty and the right to silence. It has
aso jealoudy guarded againg the individua being subject to arbitrary arrest and detention for the
purposes of questioning. The regulated scheme proposed by the Commission, if accepted, would
subgtantialy alter the balance that has been struck during the course of this State's legal history.

If detention for questioning is alowed then it is difficult to define how far police can go in the
interrogation of suspects.

The Committee believes that the proposed regulated scheme will till be open to abuse by police
who are so inclined. In particular, the Committee is convinced that eements of the Commisson's
recommendations, such as "time-out” provisons, are readily open to abuse. In addition, the
Committee is convinced that a number of safeguards, such as custody officers and the free legd
advice scheme, will in redity be inefficient and ineffective.

Confessions are important in the solving of crime. Henceit flows that it isin the public interest that
persons not be deterred from voluntarily making confessions as to their involvement in crimina
activities.

If the utilisation rate of the proposed free legd advice scheme is high, the Committee fears that the
number of confessions obtained will decrease accordingly. The Committee is of the opinion that
most lawyers will advise their clients not to answer questions posed and to exercise their right to
dlence. Thisisnot in the interest of the community. However, ironicaly the community will be
paying for thisadvice. Thisadvice may also not aways bein theinterest of the client.

In addition, the Committee is concerned that an over regulated regime may result in an increase in
the exclusion of confessiond evidence as aresult of "technica™ breaches of the regulations.

As a consequence of the Committeg's rgection of the Commission's report, the Committee's
dternativeis outlined in Chapter 12.

The Parliamentary Committee is heartened by the interest that has been shown in this important
issue by members of the community. Indeed, the Parliamentary Committee has been impressed by
the depth and quality of debate which has been baanced, informative and constructive.

On behdf of the Committee, | record my thanks to the various individuas and organisations who
have participated in the review process undertaken by the Committee.

On behdf of the Committee, | wish to acknowledge the work of the Committee Research staff, Mr
Neil Laurie Barriter-at-Law, Research Director, Mrs Michele Rosengren, former Senior Research
Officer, Ms Kerryn Newton, Senior Research Officer and Ms Sandy Rowse of the Committee
Secretariat.
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Ken DaviesMLA
Chairman
12 May 1995
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CJC Recommendations/ PCJC Recommendations

CJC RECOMMENDATION

PCJC RECOMMENDATION

18.1 Recommendation - Scope of the Regulated Scheme

The Commission recommends the introduction of aregulated scheme governing
police dedlings with suspects who have been arrested and those who are voluntary
attendees, whererdlevant. The scheme should contain legidative obligations on
police officersto inform suspects of their rights and status; the provision of free
legal advice to suspects, and legidative provison for limited pre-charge detention
for questioning and other investigative purposes.

A suspect should be defined as a person who isin the company of a police officer
in apolice station, police vehicle or police establishment, or is otherwise under
police control and is either being questioned, or isto be questioned, to determine
his or her involvement (if any) in the commission of an offence.

The Commission's recommendations regarding pre-charge detention are
contingent upon the introduction of afreelega advice scheme.

55
The Committee regjects the Commission's Recommendation 18.1

The Committee rgects the Commission's definition of sugpect as contained in CJC
Recommendation 18.1.

19.1 Recommendation - Obligation to Inform Suspect of Status

The Commission recommends that when a police officer requests a suspect to go
to, and/or remain at, any place designated by the police officer, the officer should
inform the person that he or sheis ether under arrest, or isnot under arrest and is
therefore free to leave police company at any time unless and until arrested. If the
police officer makes a decision at any time that the person is no longer freeto
leave, the person should be informed immediately that he or sheis under arrest.

6.15
The Committee amends the Commission's Recommendation 19.1.

The Committee recommends that police operational procedures made pursuant to
the proposed Police Powers and Procedures Act should require that, where
practicable, when a police officer requests a suspect to go to, and/or remain at,
any place designated by the police officer, the officer should inform the person
that he or sheis ether under arrest, or isnot under arrest and is therefore free to
leave police company at any time unless and until arrested. If the police officer
makes a decision at any time that the person is no longer freeto leave, the person
should be informed immediately that he or sheis under arrest.

19.2 Recommendation - The Right to Remain Silent

6.2.5
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CJC Recommendations/ PCJC Recommendations

CJC RECOMMENDATION

PCJC RECOMMENDATION

The Commission recommends that the right to remain silent should be retained in
its present form. To this end the Commission recommends that |egidation should
make it clear that the proposed scheme of pre-charge detention does not in any
way derogate from the right to remain silent.

The Committee regjects the Commission's Recommendation 19.2.

The Committee recommends that the right to silence should remain in its present
form. However, the Committee does not believe that to achievethisamitis

necessary to embody theright in legidation.

The Committee believes that the Commission's proposed regulated scheme,
involving detention for questioning, isitsalf inherently inconsstent with the right
to slence. The Commission's Recommendation 19.2 will not cure this inherent
incongstency.

19.3 Recommendation - Obligation to Caution Suspects
The Commission recommends that, prior to any questioning, a police officer must
caution a suspect in the following terms:

Y ou have the right to remain silent and you are free to exercise that right at
any time. In other words, you do not have to make any statement or answer
any questions. If you wish to make a statement or answer any questions,
anything you say will be recorded and may be introduced as evidence in
court.

6.3.5
The Committee amends the Commission's Recommendation 19.3.

The Committee recommends that the police operationa procedures made
pursuant to the proposed Police Powers and Procedures Act should provide that,
prior to questioning, a police officer must caution a suspect in the following terms:

Y ou have the right to remain silent and you are free to exercise that right
at any time. In other words, you do not have to make any statement or
answer any questions. If you wish to make a statement or answer any
questions, anything you say will be recorded and may be introduced as
evidencein court.

However, the Committee does not support the Commission's definition of
suspect.

The Committee recommends that suspect should be defined as "any person who a
police officer suspects on reasonable grounds was involved in the commission of
an offence".
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CJC Recommendations/ PCJC Recommendations

CJC RECOMMENDATION

PCJC RECOMMENDATION

20.1 Recommendation - Commencement of Detention

The Commission recommends that the pre-charge detention scheme should
commence at the point of arrest. Nothing in the proposed scheme is to be taken
to confer any power to detain a person not under arrest.

715

The Committee regjects the Commission's Recommendation 20.1.

20.2 Recommendation - Procedure Following Arrest - Determining Need
for Pre-Charge Detention

The Commission recommends that the following procedure gpply in al cases
where a person has been arrested:

Upon being arrested, the person isto be taken directly to the watchhouse or other
appropriate facility to be charged and considered for bail, unless the police officer
who makes the arrest believes there are grounds for detaining the person for one
or more designated investigative and/or administrative purposes. If the officer
consdersthat such grounds exi<t, the person is to be taken to the Custody Officer
at the nearest police establishment with the equipment and facilities needed to
perform the required functions.

The Custody Officer, upon being satisfied that the person was lawfully arrested,
may authorise the detention of the person for a specified period (see
Recommendation 20.3) on the grounds that it is necessary to:

enable such further investigation and inquiries as are reasonably necessary
to determine whether a prosecution will be launched and, if so, the nature
of the chargesto belaid

complete any necessary documentation which requires the presence of the
detained person

establish the identity of the person

7.2.5

The Committee regjects the Commission's Recommendation 20.2.
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conduct other authorised investigative procedures.

20.3  Recommendation - Maximum Period of Pre-Charge Detention 7.35

The Commission recommends that the Custody Officer be able to authorise The Committee rejects the Commission's Recommendation 20.3.
detention of an arrested person for a reasonable period not exceeding four hours.
The reasonable period is to be determined by the Custody Officer by referenceto | However, if the Commission's proposed scheme is adopted by the Parliament, the
the relevant circumstances including: Committee would recommend that detention for questioning be for areasonable
time,

whether the presence of the arrested person is necessary for the conduct
of the investigation which isintended to be conducted after arrest

the number and complexity of matters under investigation

whether the person has indicated a willingness to make a statement or
answer questions

whether a police officer reasonably requires the time to prepare for any
interview of the person in custody

whether appropriate facilities are available to conduct an interview or
other investigations

the number and availability of other persons including co-offenders,
victims etc. who need to be interviewed or from whom statements need to
be obtained

any need to visit the place where the dleged offenceis believed to have
been committed

the total period of time during which the person has been in the company
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of police

the time taken for police to attend at the place where the arrested person
isbeing held (e.g. where a person has been arrested on awarrant)

the time taken to complete any forensic examinations necessary.

The operation of this fixed maximum time period should be reviewed after 18
months.

20.4 Recommendation - Time-Out Periods 745

The Commission recommends that time-out periods should be disregarded when | The Committee rejects the Commission's Recommendation 20.4.
caculating the relevant time period for detention. Questioning of the arrested
person is not to take place during atime-out period. The purposes for which
time-outs should be alowed include:

time reasonably required to:

* convey the person from the place of arrest to the nearest premises
with appropriate facilities

* make and dispose of an extension application (see below)

* process the person through the watchhouse.

time questioning is suspended or delayed:

* to alow aperson to communicate with lega practitioner, friend or
relative or consular officia

* to dlow alegd practitioner, friend or relative or consular official
to arrive at the place of questioning

* to alow a person to receive medica attention

* because the Custody Officer believes the person to be intoxicated
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* to alow for identification procedures to be arranged and
conducted
* to alow for areasonable rest period.

20.5 Recommendation - Extension of Detention Period Beyond Four
Hours

The Commisson recommends as follows;

There should be a provision that before the end of theinitia four hour period a
police officer may apply to amagistrate to extend the period of detention for a
further period of up to eight hours.

In exceptional circumstances, where police have been unable to complete their
investigations within the extended period, an application for further extenson may
be made to a Supreme Court judge who shall specify the further period of
detention authorised.

7.5.5

The Committee rejects the Commission's Recommendation 20.5.

Provision should be made for applications to be made by telephone where
appearance before a magistrate or a Supreme Court judge is not practicable
because of the time of day or the remoteness of the location.

The arrested person or hisor her lega representative should have the right to be
heard on an application for extenson. In the case where the gpplication isfor an
extension for the purpose of further questioning of the person, the gpplication
shall not be granted unless the person indicates to the court his or her willingness
to be interviewed further.

In any gpplication the onusis on the police officer to satisfy thejudicia officer
that:

the investigation is being conducted diligently and expeditioudy; and
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afurther period of detention without chargeis reasonably necessary to
preserve or obtain evidence or to complete the investigation; and

there is no reasonable dternative means of obtaining the evidence other
than by the continued detention of the person in custody; and

circumstances exist which made it impracticable for the investigation to be
completed within the four hours (see those circumstances relevant to
determining a 'reasonable period’) OR other circumstances of emergency
made it impracticable for the investigation to be completed within that
time.

20.6 Recommendation - Procedure at End of Detention Period 7.6.5

The Commission recommends that once the authorised period of detention has The Committee rejects the Commission's Recommendation 20.6.
expired (including any authorised extension) the police must ether:

rel ease the person without charge

rel ease the person on the basis that a summons has issued or will issue
againgt the person

take the person to the watchhouse or other appropriate facility for the
purpose of being charged and

* released on bail; or
* taken before the first available Magistrates Court.

Where aMagidirates Court is not immediately available, no further questioning
shall be alowed of the person in custody.

20.7 Recommendation - Provision for Re-Arrest 775
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The Commission recommends that, once released, a person shdl not be re-
arrested without warrant and subject to further investigative detention for
offence(s) which the person has previoudy been arrested, unless new evidence
justifying afurther arrest has come to light since the release.

The Committee regjects the Commission's Recommendation 20.7.

20.8 Recommendation - Time Limits for Voluntary Attendees

The Commission recommends that after aperiod of four hours and at the end of a
further eight hours, taking account of time-out, if the voluntary attendeeis ill in
attendance at the police station, the voluntary attendee and the police officer
should be required to appear before a magistrate and satisfy the magisirate that
the person freely agrees to remain at the police station and for questioning to
continue. Whereitisimpractica for them to appear before amagidrate, the
hearing should be conducted by telephone.

7.85

The Committee rejects the Commission's Recommendation 20.8.

21.1 Recommendation - Suspect's Right to Free Legal Advice

The Commission recommends that the Custody Officer (see Chapter Twenty-
two) be required to advise the suspect of hisor her right to contact alawyer. The
Custody Officer should advise the suspect that if he or she does not have alawyer,
afree and independent legd advice schemeis available to provide the services of a
lawyer at the police station, or, in remote areas, over the telephone.

Where a sugpect indicates awish to communicate with alawyer, the Custody
Officer should arrange for the suspect to do so in private and must defer
guestioning and other investigative procedures involving the suspect until that has
occurred. Where the suspect indicates a desire to have alawyer present for an
interview or other procedure, the interview or other procedure should be deferred
until the lawyer arrives and has consulted with the suspect.

85
The Committee regjects the Commission's Recommendation 21.1

If the Parliament accepts the Commission's scheme (together with the free legdl
advice service) the Committee suspects that the bal ance between law enforcement
and individua rightswill be upset. Thisin turn will probably result in pressure to
amend theright to sllence.

Therefore, the Committee recommends that if the Parliament acceptsthe
Commission's scheme (including the free legd advice scheme) then the Parliament
should also consider at the outset whether the right to silence should be modified
in order to enable agenerd discretion to permit adverse inferences to be drawn
againg a suspect who, despite al the safeguards of the Commission's report
including video taping and free legal advice, refusesto answer questions.

Where alawyer having agreed to attend does not arrive within areasonable time
(up to two hours) the Custody Officer should make an attempt to contact another
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lawyer. In such circumstances the suspect is not to be questioned until he or she
has had accessto legal advice.

22.1 Recommendation — The Custody Officer

The Commission recommends that, where practicable, a senior police officer who
isindependent of the investigation should exercise the functions of the Custody
Officer. Where no officer independent of the investigation is available, approva
for one of the investigating officers to exercise the functions of Custody Officer
should be sought by telephone from a commissioned officer.

9.15

The Committee regjects the Commission's Recommendation 22.1.

22.2 Recommendation — The Role of the Custody Officer

The Commission recommends that the responsibilities of the Custody Officer
should be specified in legidation. These respongbilities should include:
informing the suspect of hisor her rights
determining whether pre-charge detention is warranted
authorising investigative procedures involving the suspect
identifying and attending to any 'specia needs of the suspect
ensuring that the suspect has medical assistance, rest and refreshment
ensuring proper custody records are maintained.

Asfar as possible the new requirements should be integrated with current QPS
procedure.

9.25

The Committee regjects the Commission's Recommendation 22.2.

23.1 Recommendation - Notification of Breaches

The Commission recommends that where, in acrimina proceeding, it isreveaed
that a police officer may have contravened a statutory duty or agenera
ingtruction issued by the Commissioner of Police, the Director of Prosecutions or

10.15
The Committee amends CJC Recommendation 23.1

The Committee recommends that where, in acrimina proceeding, it is reveded
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the magisirate who heard the matter, should be responsible for informing the
Commissoner of Police of any breach that may warrant crimina, disciplinary or
remedia action. The referral should be made even if the court does not exclude
any evidence obtained in breach of these requirements.

that a police officer may have contravened a statutory duty or agenera
ingtruction issued by the Commissioner of Police, the person prosecuting the
matter should be responsible for informing the Criminal Justice Commission of
any breach that may warrant crimind, disciplinary or remedia action.

The referrd should be made even if the court does not exclude any evidence
obtained in breach of these requirements.

The obligation to refer should not be contained in statute. 1n the case of police
prosecutors, the Commissioner, and in the case of Crown Prosecutors, the
Director of Prosecutions should issue a direction explaining the criteriaand
process, for referrd.

The obligation to refer should not be placed on any court. However, a court may
at its discretion recommend any further action that it deems necessary.

23.2 Recommendation — Legislative Recognition of Exclusionary Rules

The circumstances under which unlawfully or improperly obtained evidence isto
be admitted in court proceedings should be defined in legidation.

10.2.5

The Committee regjects the Commission's Recommendation 23.2.

23.3 Recommendation — Admissibility of Unrecorded Confessions or

Admissions

The Commission recommends that al interviews of suspects undertaken by the
police must be eectronically recorded.

The Commission further recommends that legidation be introduced stating that
any unrecorded confession or admission not electronicaly recorded or confirmed
on audio or video tape should be inadmissblein acrimina proceeding, unlessthe
prosecution establishes on the balance of probabilities that the circumstancesin
which the confession or admission was made were exceptional and justify

10.35

The Committee rejects the Commission's Recommendation 23.3.
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reception of the evidence.
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THE PCJC'S ALTERNATIVE

Conclusion
The Committee concludes the following:

It is of central importance that any rules made in relation to police questioning of
suspects, whether pre or post arrest, must recognise and entrench that questioning
can only take place when the suspect consents to that questioning. It is also of
importance that the rules relating to police questioning of suspects not be structured
S0 as to increase the use of the power to arrest. The Committee notes the words of
the now Chief Justice of the High Court, the Hon Sir F G Brennan QC:

... when a person is arrested, he is thereby affected by physical and psychological
constraints. He is neither legally nor actually free and he is conscious of the
power which authorities then have over him. In such a situation he ought not to be
subject involuntarily to the exercise of the interrogator's powers.

There is no objection to police questioning suspects after arrest, providing that the
suspect consents to that questioning, the suspect consents to the resulting delay
caused by that questioning to him/her being taken before a Magistrate, and the
suspects consent is electronically recorded. As stated by Mr Michael Shanahan
representing the Legal Aid Office (Queensland):

... If a person is prepared to talk, cooperate and answer questions voluntarily and
in an informed way, whether it is prior to or post-arrest is not relevant. It is a
voluntary decision that they have made to cooperate. People do confess to crimes.

In many cases, it is an indication of remorse. It would be improper for a system to
try to stop that. If a person makes an informed decision to confess, the system
should accommodate that. Whether it is prior to arrest or after is not relevant.

The fact that it should be voluntary is important.

Prior to questioning a suspect about his/her involvement in an offence, police must
inform a suspect:

Whether or not they are under arrest.
If the person is not under arrest, that they are free to leave.

If they are under arrest, that they have an option to be taken before a
magistrate or to participate in a record of interview.

Of their right to silence in the following terms:

You have the right to remain silent and you are free to exercise that right at any
time. In other words, you do not have to make any statement or answer any
questions. If you wish to make a statement or answer any questions, anything
you say will be recorded and may be introduced in evidence in court.
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The above matters should, where practicable, be recorded.

Audio visual recording provides excellent protection for both police and the suspect.
Therefore, interviewing of suspects (including the giving of all warnings) must be
undertaken in accordance with the procedures currently set out in the Electronic
Recording of Interviews and Evidence Manual.

A suspect should be defined as ""a person who a police officer reasonably suspects
was involved in the commission of an offence"".

Special rules are required for suspects who may be under a disability.

Recommendation

The Committee recommends that:

The proposed Police Powers and Procedures Act, previously recommended by the
Committee, provide a definition of suspect as follows:

""a person who a police officer reasonably suspects was involved in the commission of
an offence"".

The proposed Police Powers and Procedures Act provide that the Commissioner of
Police be required to issue police operational procedures, providing a code which
regulates the manner in which powers under the Act are exercised, including
procedures for the questioning of suspects.

The rules of practice known as the Judges' Rules, as amended by the Committee's
recommendations in this report, be incorporated within police operational
procedures made pursuant to the proposed Police Powers and Procedures Act.

The police operational procedures are to be tabled in the Parliament by the Minister
within ten sitting days of being issued or amended.

The police operational procedures are to provide that prior to questioning a suspect
about his/her involvement in an offence police must inform a suspect:

Whether or not they are under arrest.
If the person is not under arrest, that they are free to leave.

If they are under arrest, that they have an option to be taken before a
magistrate or to participate in a record of interview.

That they may consult with a lawyer or other advisory.
Of their right to silence in the following terms:

You have the right to remain silent and you are free to exercise that right at any
time. In other words, you do not have to make any statement or answer any
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questions. If you wish to make a statement or answer any questions, anything
you say will be recorded and may be introduced in evidence in court.

The above cautioning should, where practicable, be recorded.

That the operational procedures provide that the interviewing of suspects (including
the giving of all warnings) must be undertaken in accordance with procedures
similar to those currently contained within the Electronic Recording of Interviews and
Evidence Manual.

That the operational procedures provide special provisions for suspects who may be
under a disability.

The Committee recommends that the Police Powers and Procedures Act contains a provision
that states:

It is an exception to s.552 of the Criminal Code and s.69 of the Justices Act (clause 297
and 199 of the Criminal Code Bill 1994) if the arrested person otherwise consents
provided that:

€)) he has been cautioned in accordance with the operational procedures made
pursuant to the Police Powers and Procedures Act.

(b)  the giving of the caution, his acknowledgment of the caution and his decision
to voluntarily answer questions posed to him and the subsequent
interrogation are recorded in accordance with the operational procedures
concerning electronic recording of interviews; and

(© the delay in taking the arrested person before a magistrate not be
unreasonable in all the circumstances.

The Committee recommends that the current law relating to the admissibility and exclusion
of confessional evidence and the judges' discretion to exclude such evidence remain
unaltered.
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1. INTRODUCTION

1.1  The Fitzgerald Report and the background to the Commission's Report

The genesis of the Commission's review of police powers was the Report of a Commission of
Inquiry Pursuant to Orders in Council (the "Fitzgerald Report"). The Fitzgerald Report
(1989:377) recommended that the CJC, as an essentia part of its immediate functions, undertake
investigation, review, reform and consderation of crimina justice matters arisng from the report,
including:

comprehensive review of all investigative powers, to critically examine the use of
current powers, assess the need for other or more powers, and upgrade control of
investigative powers, including:

@ adequate supervision by responsible senior officers;

(b) external judicial control of powers;

(© restriction of the use of powers to designated people or offices;
(d) making misuse of powers and information offences; and

(e) exclusion of the admissibility of illegally obtained evidence.

Earlier the report (1989:177) stated:

There is a risk that ordinary law abiding people will over-react to the threat of crime
and demand excessive measures, instead of the reasoned and limited moves which
are necessary.

If law and law enforcement do not keep pace with social needs, there is the
possibility that the stresses of the system and public frustration with it will become
apparent through unsavoury and misguided attempts to redress the balance. There
may be pre-trial publicity, evidence may be obtained by illegal means or fabricated
and allegations and innuendos may be made and published by politicians and the
media.

It is beyond the scope of this Inquiry to recommend the granting of specific powers
and to whom and under what circumstances they should be granted. Mechanisms by
which those decisions can be better made, by better informed people, are
recommended later in this report.

The following is a list of some of the measures which should be considered in any
comprehensive review of powers relevant to law enforcement:

the use of arrest powers (or detention powers) to allow subsequent
involuntary interrogation;

the compulsory production of documents and property;
the compulsion to require people to answer questions;
the entry and search of premises;

the seizure and removal of property;

the involuntary obtaining of evidence by bodily searches;

the interception of conversations and communications;



the forfeiture of assets where there are reasonable grounds for suspecting
that they may have been obtained from criminal activity;

the imposition of an onus upon persons convicted of a specified serious
offence to establish that their property was legitimately acquired;

the freezing of assets pending trial;

circumscription of the ability of witnesses granted immunity from
prosecution to take advantage of that privilege when they have made false
allegations or may be guilty of other dishonesty;

physical and electronic surveillance;

the collection of intelligence about the movement of criminals from airports
and other transport centres;

the infiltration of criminal groups;

the use of informants and indemnities including the provision of lesser
charges or penalties for criminals who assist in an investigation.

In September 1991 the Criminad Justice Commission (the "CJC" or the "Commisson®), in
conjunction with the office of the Minister for Police and Emergency Services, released an issues

paper entitled Police Powers in Queensland ("the issues paper").

The release of the issues paper was the start of the Commission's largest research project to date, a
comprehensive review of police powersin Queendand.

The Commission's review of police powers in now complete. The Commission's report numbers
five volumes:

On 4 June 1993 Mr R S O'Regan QC, Chairman of the Commission, presented to the
Honourable the Spesker and the Chairman of the Committee, Volumes | and Il of the
Commission's report.

Volume | focused on providing an overview of police powers in Queendand and discussed
the issue of consolidation.

Volume Il provided a discussion and recommendations for reform of police powers of
entry, search and seizure.

On 10 November 1993 Mr L F Wyuill, the then Acting Chairman of the Commission,
presented to the Honourable the Speaker and the Chairman of the Committee, Volume il
of the Commission's report.
Volume |11 focused on three police powers, namely:

Arrest without warrant;

Demand name and address, and

Move-on powers.

On 6 June 1994 Mr O'Regan presented to the Honourabl e the Speaker and the Chairman of
the Committee, Volume IV of the Commission's report.

Volume IV isthe subject of this report by the Committee.



On 28 October 1994 Mr O'Regan presented to the Honourable the Speaker and the
Chairman of the Committee, Volume IV of the Commission's report.

VolumeV focuses on the following matters:
Listening Devices and other forms of dectronic surveillance;
Body searches and examinations,
Fingerprints and other particulars;
| dentification by Eyewitnesses; and
Crime scene preservation.

Findly, on 15 February 1995 Mr O'Regan presented to the Honourable the Speaker, a
review of telecommunications interception entitled Telecommunications Interception and

Criminal Investigation In Queensland: A Report. The issues raised in this report were
intended by the Commission to be included in Volume V. However, the Commisson

determined to deal with the topic in a separate report because it raised distinct legal and
policy issues.

The Committegs review of the Commission'sreportsisaso initsfina stages.

In August 1994 the Committee released its Report No. 23B entitled Review of the Criminal Justice
Commission's Report on Police Powers in Queensland Volumes I-111 Part B - Comment, Analysis

and Recommendations. That report concluded the Committee's review of Volumes I-111 of the
Commission's report.

This report concludes the Committeg's review of Volume IV of the Commission's report.
The Committee's review of Volume V iswell advanced and the Committee's report on the matter
will be released by the Committee in the near future,

The Committee has aso commenced the review of the Commisson's report on
Telecommunications Interceptions. An advertisement for public submissions has been placed and a
public hearing on the report is scheduled for 19 April 1995.

1.2 The Role of the Parliamentary Criminal Justice Committee

What isthe role of the Committee in the review process?

Section 118 (a)(c) of the Criminal Justice Act 1989 provides that the role of the Parliamentary
Crimina Justice Committee ("PCJC") includes:

to examine the annual report and other reports of the Commission and report to the
Legislative Assembly on any matter appearing in or arising out of such a report.

The Fitzgerad Report (1989:140-141) noted that reform of the criminal justice system should not
be undertaken in an ad hoc manner. Importantly, it was emphasised that reform should be made
after redl research had been undertaken.

The Fitzgerald Report (1989:104-141) noted:

In the field of criminal justice, identifying the options and understanding their merits
and drawbacks is technical and difficult. Individual politicians, with their limited
time, resources and training, and even party machines cannot by themselves
adequately analyse complex proposed legislation. This is even more the case when
the legislation is presented in an urgent reactive way to the Parliament.



The Parliament must identify objectives and provide (or attract) the resources to
attain them. In that, it must be given objective advice. Recommendations elsewhere in
this report for the presentation of competing viewpoints by a permanent independent
agency address that need.

Enactments must be considered for their impacts upon a whole structure,
particularly impact on the administration of criminal justice.

Later, the Fitzgeradd Report (1989:316) recommended the formation of the Research and Co-
ordination Divison within the CJC. It was envisaged that the task of the Division was to research
and prepare reports for the Commission's consideration. It was clearly intended that these reports
were to be tabled in the Parliament.

However, the role of the Commisson in reation to law reform is merely to provide objective
independent advice. It was never intended that the Parliament be obliged to blindly accept the
advice tendered by the Commission.

It must be recognised that the Commission's reports are not omnipotent. The Commission's reports
merely represent one view of law reform. The Commisson's reports, like any reports from law
reform bodies, are not immune from objective criticism.

Often such reports strive to achieve idedlistic objectives and do not appreciate economic redlities.

Importantly, law reform bodies are unelected and often have no appreciation of the views of
community. The Director of Prosecutionsin his submission to the Committee stressed this aspect:

A word of warning needs to be issued. Law Reform Commissions are not elected.
They do not have to answer to the electorate. Many of their proposals are not
enacted by parliaments because the people's elected representatives regard them as
not reflecting the will of the people - their ultimate masters.

The Committee concelves its role as being to assist the Parliament to achieve a greater appreciation
of the report, and, when the Committee believes appropriate, to put forward aternatives. The
Committee has sought to fulfil its role by promoting public debate on the Commission's report
through calling for public submisson's, undertaking research and discussions in other jurisdiction,
holding public hearings and, findly, by reporting the Committee's review and conclusions to the
Parliament.

The Committee gppreciates that the Parliament may ultimately reject the findings of the Committee.
However, the Committee's review and report process can only but enhance the prospects of
informed outcomes.

1.3  The PCJC Review Process

1.3.1  Submissions

On 3 September 1994 the Committee called for public submissionsin relation to theissuesraised in
Volume IV of the Commission's report. The closing date for the submissions was 30 September
1994. However, the Committee did accept some submissions received after this date.

In response the Committee received seven written submissions from the following groups and
individuds:

The Queendand Police Service,



The Legd Aid Office (Queendand);

The Queendand Law Society Inc;

The Director of Prosecutions,

The Crown Prosecutors Association of Queendand,

The Aboriginal and Torres Strait Idanders Corporation (QEA) for Legal Services, and

Mr Robert Shley, Senior Lecturer in Law, Faculty of Law, Queendand University of
Technology.

The above submissons were authorised for release by the Committee pursuant to the

Parliamentary Papers Act 1992 and were subsequently tabled in the Parliament by the Chairman of
the Committee on 27 October 1994.

1.3.2 Public Hearing

On 5 October 1994 the Committee conducted a public hearing in relation to its review of Volume
IV of the Commission's report.

Ten witnesses gave evidence before the Committee at the public hearing.
The witnesses who appeared and gave evidence and the groups they represented were as follows:

Acting Commissioner of Police, Mr William Aldrich, Mr Greg Thomas and Mr Peter Sater
represented the Queendand Police Service.

Mr Michael Shanahan represented the Queendand Legd Aid Office.
Mr Robert Sibley, Senior Lecturer in Law, Queendand University of Technology.

Mr John Jerrard QC and Mr Danied O'Connor represented the Bar Association of
Queendand.

Mr John O'Gorman represented the Queendand Police Union of Employees.
Mr Bill Potts represented the Queendand Law Society.

Mr Tim Carberry represented the Aborigind and Torres Strait 1dander (QEA) Legd
Service,

Mr Terry O'Gorman represented the Queendand Council for Civil Liberties.

The officid Hansard of the public hearing was tabled in Parliament by the Chairman of the
Committee on 27 October 1994.

1.3.3  Visits to Other Jurisdictions

The Committee, redlisng that the review of the five volumes of the Commission's report on police
powers would be the major research project of the Committee during the 47th Parliament, made
attempts prior to reporting on Volumes I-111 of the Commission's report, to visit other jurisdictions.
The objectives of these vists were asfollows:

To gan a greater understanding of the nature and extent of police powers in other
jurisdictions.

To make a comparaive assessment of police powers between Queendand and other



jurisdictions.

To examine and evauate police powers in relation to detention for questioning and post
arrest procedures in other jurisdictions.

To gain an understanding of the legidative bass for the exercise by Police of their powers
in relation to entry, search and seizure.

To gain an understanding of the legidative basis for the exercise by Police of their powers
in relation to arrest, demand name and address, move on and breach of the peace.

To understand the perspective of authorities in other jurisdictions as to the nature and
extent of police powers.

To evaluate legidative reform in relation to police powersin other jurisdictions.

To forge links between the Committee and its counterpartsin other jurisdictions.

During the latter part of 1993 the Committee visited Wellington, Perth, Hobart, Melbourne and
Sydney. Although Volumes IV and V of the Commission's report had not been released at that
stage, the Committee was aware of the issues to be addressed in those volumes. These issues were
discussed during the vidits to the above jurisdictions.

The programme for the vists was asfollows:

Wellington

Perth

Police Complaints Authority - Meeting with Sir John Jefferies (Former High Court Judge).
NZ Sdect Committee - Justice and Law Reform.

New Zedand Law Society - Meseting with representatives of Crimina Law sub-committee
and members of thelegd professon.

New Zedand Police Service - Meeting with Deputy Commissioner lan Bird, Assstant
Commissioner Allan Galbraith (Crime and Operations) and David Kerr (Chief Legd
Adviser).

Professor Warren Y oung - Faculty of Law, Victoria University Wellington.

NZ Law Commission - Meeting with Commissioner Les Atkins QC and The Hon Mr
Justice Wadlace in relation to recommendations on Police Questioning.

Chief Judge Dame Sylvia Cartwright and Judges of Digtrict Courts of New Zedland.

Law Reform Commission (WA) - Meeting with Dr Peter Handford (Ex Officer).

Law Society of WA - Meeting with Mr Ted Sharp (President), Mr Michagl McPhee (Vice
President), Mr Peter Martino (Vice Presdent), Mr Pino Monaco (Treasurer), Mr Peter
Fitzpatrick (Executive Director), Ms Gillian Braddock (Convenor - Crimind Law
Committee), Ms Judith Fordham (Crimina Law Committee), Mr John Cameron (Crimind
Law Committee).

Hon Mr Judtice David Macolm AC and Chief Justice of WA and Judges of the Supreme
Court.

Hon Bob Wiese MLA, Miniser for Police.



Director and Staff of the Lega Aid Commission (WA).
Richard Utting, Barrister-at-Law.
His Honour Chief Judge Keenan and Judges of Didtrict Courts.

Commissioner of Police, Mr Brian Bull, the Deputy Commissoner of Police, Mr Frank
Zanetti and Assistant Commissioner (Policy, Planning and Evaluation), Mr Peter Skehan.

The Director of Public Prosecutions, Mr JR McKechnie QC.
The Civil Liberties Council WA.

Hobart
Office of the Director of Public Prosecutions, Tasmania

Hon Henry Cosgrove QC - Former Chairman of Law Reform Commisson and
Supreme Court Judge.

Professor Don Charmers - Dean, Faculty of Law, University of Tasmania
Ms Therese Heaning - Faculty of Law, University of Tasmania
Commissioner John Johnston - Commissioner of Police for Tasmania.

The Law Society of Tasmania
Melbourne

Lega Aid Commission of Victoria

Victorian Police Association.

Law Ingtitute of Victoria, Crimina Law Sub-Committee,

Commissioner Neil Comrie - Commissioner of Police, Victoria
Sydney

Director of Public Prosecutions (NSW) - Mr R Blanch QC.

Asociate Professor Mark Findlay, Indtitute of Criminology - Faculty of Law University of
Sydney.

Acting Commissioner Taylor - NSW Police Service and representatives of the NSW Police.
Mr Ken Horler QC - NSW Council for Civil Liberties.

Hon Mr Justice Kirby AC CMG - Presdent of the Court of Appeal - Supreme Court of
NSW.

Aborigind Lega Service (NSW).

Members of the Executive of the Law Society of New South Waes and Crimina Law Sub-
Committee.

Following the release of Volume 1V, the Committee visted Wdlington, Auckland, Addade and
Sydney. This vigt did not solely relate to the Committee's review of police powers. The

Committee's three year review of the CJC and the review of the Commission's report on Cannabis



and the Law were aso objects of review by the Committee during this visit.

Prior research revealed a pro bono lega advice service for suspects in police custody was being
considered for operation in New Zedland. A pilot scheme for the provision of legd advice funded
by the New Zedand Government had commenced shortly before the Committeg's vist to New
Zedand. Further, at the time of the Committee's visit legidation governing the implementation and
funding of a permanent free lega advice scheme for persons detained by police, was imminent.

Consderable research had been undertaken in New Zedland in respect of detention of persons by
police for questioning and the provision of freelega advice.

The Committee's visit to New Zedand was timely. On 2 October 1994, only four days before the
Committegs arrival in Wellington, the New Zedland Law Commission released its report on Police
Questioning, which canvassed issues smilar to thosein Volume 1V of the Commission's Report.

During the vigt the Committee also fortuitoudy met with Dr John Baldwin who happened to be
vigting New Zedand. Dr Badwin from the University of Birmingham in England has been involved

in a number of studies concerning the English Police and Criminal Evidence Act 1984 (PACE)
scheme,

The practicdities of implementing a regulated system of detention and the provison of free legd
advice were communicated by briefings and discussons in Welington and Auckland, and was of
consderable assistance to the Committee in itsreview of Volume IV of the Commission's Report.

The programme of the Committeg's vigit, asit related to police powers, was as follows:

Wellington

Police Complaints Authority - Meeting with Sir John Jefferies (Chairman) and Mr Euan
Robertson (Deputy Chairman).

Professor Warren Y oung - Faculty of Law, Victoria University, Wellington.

Legd Services Boad of New Zedand - Meseting with Mr David Smith (Executive
Director).

Professor John Badwin - Birmingham University.

New Zedand Police Service - Meeting with Deputy Commissioner lan Bird, Assstant
Commissioner Allan Galbraith (Crime and Operations), Mr David Ker (Chief Legd
Adviser) and Mr Les McCarthy (Officer in Charge: Internd Affairs).

New Zedand Police Association Incorporated - Meeting with Mr Steve Hinds (President),
Mr Graham Harding (Secretary) and the Board of Directors.

NZ Sdect Committee on Justice and Law Reform - Meeting with Mr Alec Nelll MP, the

Hon Roger McClay MP, Mr Brian Neeson MP, Mr Clem Simich MP, the Hon Philip Goff
MP and Mr George Hawkins MP.

Auckland
Auckland Council for Civil Liberties - Meeting with Mr Barry Wilson (President).

Criminad Bar Association Of New Zedland - Meeting with Mr Isaac Koya (President), Mr
Jm Boon (Barrigter), and Mr Colin Amery (Barrister).

New Zedand High Court - Mesting with the Honourable Justice Dame Sylvia Cartwright,
the Honourable Justice Bruce Robertson (Executive Judge for Auckland) and the
Honourable Justice David Morris of the High Court of New Zealand.



Adelaide
The Honourable Wayne Matthew MLA, Minister for Emergency Services,

South Australian Police Service - Meseting with South Austraian Commissioner of Police,
Mr D A Hunt and senior officers.

South Austrdian Police Complaints Authority - Meeting with Mr Peter Boyce (Director).
1.3.4  The Sub-Committee
On 18 October 1994 the Committee resolved to form a sub-Committee to expedite the
Committee's review process in relation to Volumes IV and V. The sub-Committee comprised the
Chairman Mr Ken Davies MLA, Mr Darryl Briskey MLA, Mr David Watson MLA and Mr Tom
Barton. The Honourable Neil Turner MLA aso attended one of the sub-Committee's meetings.

To date the sub-Committee has met on three occasions.



2. GENERAL PRINCIPLES

2.1 Introduction

Before proceeding to examine the issues discussed and the recommendations made in Volume IV,
it isfirst necessary to examine the present law relating to suspects rights and police questioning of
suspects.

This chapter atempts to provide a summary of the current law and practice relaing to these
matters.

2.2 The Importance of Police Questioning
The role that police questioning plays in the crimind investigation process has been the subject of
considerable research. It seems to be agreed that its primary function is to obtain confessons.
However, as the Commission's report noted, collatera functions have been identified, such as:
detecting crime;
obtaining evidence againg dleged accomplices,
clearing up unsolved crimes; and
recovering stolen property.
Thefollowing additiona functions were noted in the Queendand Police Service's submission:
negativing defences and dibis; and
establishing that a person did not commit an offence.
This last proposition is supported by the results of studies quoted in the Royal Commission on
Crimina Procedure (the Philips Commission, 1981:19). There it was recognised that a substantial
minority of suspects are in fact released because questioning fails to establish a case againgt them.
The Commission cited the studies of Irving (1980), Softley (1980) and Steer (1980) which
indicated that up to 20 percent of persons arrested were not proceeded against.

It has been suggested that the importance of police questioning is overrated. In response the Philips
Commission ordered research to be conducted. The results reveaed:

astrong correlation between the information given by suspects and a conviction; and

ahigh percentage of suspects who made afull or damaging admissions. (1981:19)
The suggestion was again considered by Woods in 1990. After studying a greet ded of British
(including some of that referred to by the Philips Commission) and American research he concluded
that:

confessions are needed in an average of 18-20 percent of al cases. (1990:233)

this reflected a mistaken assumption that confessions and police interrogetion are of vita

importance to the criminal process (1990:239) and that interrogation has serious limitations

(1990:240); but

this does not mean that police interrogation has no importance as there will be Stuations
whereitisvita to strengthen a case or solve crime. (1990:240)



Woods dresses that there are other means of gathering evidence, apart from questioning of
suspects, on which to base a successful prosecution.

The submission by the Queendand Police Service (QPS) notes the Commission's reference to the
Woods report. The Service's submission states:

At page 659 of Volume IV of its report the Commission refers to research by Woods
(1990, p. 233) which suggests that:

"... British and American research has consistently shown that, in around 18-20 per
cent of cases, confessions were needed to obtain a conviction."

Accordingly, the following table has been developed from a sample of the
Queensland Police Service 1992-1993 Statistical Review. It shows the type of offence
committed, the number reported, the number cleared and, on extrapolating Wood's
research to Queensland, the number of those offences cleared which would have
relied on a confession to secure a conviction.

Offence Reported Cleared Confession
Murder 67 63 12

Att. Murder 142 128 24

Serious Assault 6789 4793 911

Sexual Offences 4330 3104 590
Robbery 1783 643 122

Break and Enter 61965 8683 1650
Stealing 92732 21056 4001
Vehicle Theft 16676 3240 616

Fraud 16690 12650 2403

Note: The "Confession™ column statistics are calculated at an average 19 per cent
and rounded to the closest number.

The Philips Report concluded that:

there can be no adequate substitute for police questioning in the investigation and,
ultimately, in the prosecution of crime. (1981:70)

Austrdian support for the above conclusion can be readily cited. The Report of the Review
Committee of the Commonwedth Crimina Law, Interim Report: Detention Before Charge
(Chairperson: Sir Harry Gibbs, 1989) at page 30 stated:

The questioning of persons suspected of having committed criminal offences is not in
itself an evil. The interrogation of suspects plays a very important, and indeed a
necessary, part in the process of law enforcement, and although objection may well
be taken to the use of compulsion to answer questions, and to unfair or oppressive
methods of questioning, there is nothing objectionable from the point of view of
either law or moral principle in such questioning itself. [Emphasis added]

Curia support for the proposition that the interrogation of suspects, which results in confessions,



can aso be readily cited.
It was said by Erle Jin R v Baldry (1852) 169 ER 568 at 574:

A confession ... well proved ... is the best evidence that can be produced.

The importance of confessons was dso highlighted in the submisson made by the Director of
Prosecutions:

The importance of the right to question can not be overstated. In many aspects of
our criminal law judges are required, either as a matter of law or as a matter of
practice, to warn jurors against accepting the evidence of persons falling into certain
categories, if there is no corroboration. Children and complainants in respect of
sexual offences fall within the requirement. Often children are complainants in
respect of sexual offences. Without corroboration, obtained by fair questioning, the
chances of convicting child molesters are very remote indeed. Are we to deny justice
to victims of child molestation by requiring a police officer to warn, to caution, as
soon as he or she merely "suspects” the person to be interrogated?

The focus should be upon determining when, in the interests of justice, the caution
should be required to be administered. In answering that question a correct balance
should be struck between protecting the suspect against oppressive or unfair
guestioning and the need to bring to justice persons who make confessions of their
guilt or make statements which assist in the ascertainment of the truth by tending to
confirm the evidence of a victim.

The Commission's statement at page 659 lines 2 and 3 that a strong prosecution case
can often be mounted without resort to confessional evidence ignores the reality that
where crimes are committed in secret (as in the defendant's home) or in a darkened
alleyway (as where a woman is seized and ravished) the chances of obtaining
evidence sufficient to convict will inevitably depend on "confessional™ material.

Notwithstanding that statement, there is an apparent recognition that questioning
properly conducted is an essential part of the modern police function. The truth is,
as any practitioner in the field of criminal law would readily recognise, that a
confession ""properly™ obtained seals the guilt of the accused, but without it, the
prosecution having to prove its case to 12 persons beyond any reasonable doubt,
the chances of victims obtaining justice are minimal indeed. (1994:86) [Emphass

added]
Despite the importance of questioning to the investigation of crime, neither the common law nor
statute law in Queendand has ever conferred upon the police a genera power to arrest or detain a
person for the purpose of interrogation.
2.3 Confessional Evidence

2.3.1 Definition of a Confession

At common law a"confession” has been defined as a statement or admission that is either a direct
admission of guilt, or of some fact or facts which may tend to prove the prisoner's guilt at the trial.
(per O'Connor Jin Attorney-General of NSW v Martin (1909) 9 CLR 713 at 732)

As dtated earlier, the primary purpose of police interrogation is to obtain confessons. Therefore it
isimportant to understand the basis for the admissbility of confessiond evidence.

2.3.2 The Rule Against Hearsay

The following exposition of the rule against hearsay has been stated with gpprova by the House of



Lords:

an assertion other than one made by a witness while testifying in the proceedings is
inadmissible as evidence of any fact asserted. (R v Sharp [1988] 1 All ER 65 at 68)

Importantly, the rule only applies to statements offered as to the truth of what another person said
or wrote, Evidence is not hearsay, and therefore is admissible, if it is introduced not to prove the
truth of the statement, but the fact that it was made.

Subramaniam v Public Prosecutor [1956] 1 WLR 965 at 969.
Thus, in most cases, aconfesson ismerdly hearsay.
2.3.3 Confessions as an Exception to the Hearsay Rule

At common law confessions can be admitted in evidence as an exception to the rule against hearsay
if made voluntarily. The rationde for confessons being admissible is the inherent rdiability of such
Statements, that is, a voluntary statement which is adverse to its own maker is more likely than not
to betrue.

The generd rule is that the whole confession, whether damaging or salf-serving, is evidence of the
facts asserted. (R v Cox [1986] 2 Qd R 55 a 63-65) However, less weight may be given to the
sdf-sarving portions. This latter proviso is in line with the principle that a self-serving statement is
not evidence of the factswhich it asserts. InR v Beck [1990] 1 Qd R 30 at 33, Macrossan C.J. said:

Self-serving portions of statements of accused persons which in other parts contain
admissions, go into evidence as part of a whole which is admissible against the
accused for the very reason that admissions against interest are contained within the
statements. The self-serving portions if they stood alone would not be admissible:
they are hearsay, unsworn, out of court statements. The entry into evidence of such
statements containing self-serving features means that the jury can give to the
statements such weight as they think they deserve. The jury are quite entitled to have
in mind the possibility that self-serving portions of an accused's statement may not
be as reliable as those parts which are against interest.

2.3.4 Voluntariness

As previoudy stated a confesson will only be admissible if it is voluntary. "Voluntary” in this sense
does not mean "volunteered” but made in the exercise of a free choice to speak or be silent.
(Collins v R (1980) 31 ALR 257 at 307)

The Audrdian Law Reform Commission in itsreport Criminal Investigation: No. 2 Interim Report
1975 (ALRC) at paragraph 151 stated that the voluntariness rule was justified in two ways:

there isarisk that confessions produced by thregt or inducement from a person in authority
will befase and

to discourage undesirable police practices.

The common law position asto voluntariness was well stated by Dixon Jin Mc Dermott v R (1948)
76 CLR 501 at 511:

At common law a confessional statement made out of court by an accused person
may not be admitted in evidence against him...unless it is shown to have been
voluntarily made. This means substantially that it has been made in the exercise of
his free choice. If he speaks because he is overborne, his confessional statement
cannot be received in evidence and it does not matter by what means he has been
overborne. If the statement is the result of duress, intimidation, persistent
importunity, or sustained or undue insistence or pressure, it cannot be voluntary. But



it is also a definite rule of the common law that a confessional statement cannot be
voluntary if it is preceded by an inducement held out by a person in authority and the
inducement has not been removed before the statement is made.

The postion in Queendand is dso dtered in part by s10 of the Crimina Lawv Amendment Act
1894 which provides:

No confession which is tendered in evidence on any criminal proceeding shall be
received which has been induced by any threat or promise by some person in
authority, and every confession made after any such threat or promise shall be
deemed to have been induced thereby unless the contrary be shown.

The following observations should be noted:

2.4

Section 10 is not redtricted to trids for indictable offences, but extends to al crimina
proceedings.

It has been held that "confession” in s.10 has the same meaning as a common law. (R v
Doyle [1987] 2 Qd R 732 at 744)

If & suspect makes an admission as aresult of athreat of detriment or a promise of materia
benefit, an inducement has occurred. Although warningsto be truthful are not inducements,
generdly any statement including ™Y ou had better..." by the person in authority is likely to
render the statement inadmissible. (Forbes,1992:287-288)

In Queendand confessions obtained by violence, oppresson or duress are till covered by
the common law.

The Crown bears the onus of proving that a confession is voluntary on the baance of
probabilities. (Cleland v R (1983) 151 CLR 1 at 19)

The Rights of a Suspect

2.4.1 The Right to Personal Liberty

The historica, and present day, importance of the right to persond liberty was discussed by Mason
and Brennan JJin Williams v The Queen (1986) 161 CLR 278 at 292, where their Honours stated:

The right to personal liberty is, as Fullager J described it, "the most elementary and
important of all common law rights. Trobridge v Hardy (1955) 94 CLR 147 at p.152.
Personal liberty was held by Blackstone to be an absolute right vested in the
individual by the immutable laws of nature and had never been abridged by the laws
of England "without sufficient cause”. Commentaries on the Laws of England
(Oxford, 1765),Bk.1 pp. 120-121, 130-131. He warned:

Of great importance to the public is the preservation of this personal liberty:
for if once it were left in the power of any, the highest, magistrate to
imprison arbitrarily whomever he or his officers thought proper ... there
would soon be an end of all other rights and immunities.

That warning has been recently echoed. In Cleland v The Queen, Deane J said:
It is of critical importance to the existence and protection of personal liberty
under the law that the restraints which the law imposes on police powers of

arrest and detention be scrupulously observed.

The right to personal liberty cannot be impaired or taken away without lawful



authority and then only to the extent and for the time which the law prescribes.
Thiswas reiterated by their Honours later at p.299:

The jealous protection of personal liberty accorded by the common law of Australia
requires police so to conduct their investigation as not to infringe the arrested
person's right to seek to regain his personal liberty as soon as practicable.
Practicability is not assessed by reference to the exigencies of criminal investigation;
the right to personal liberty is not what is left over after the police investigation is
finished.

In accordance with this right, there is no power to detain a person merdly for questioning. Any
arested person must be brought before a Magistrate as soon as practicable. This is a well
established principle of the common law which, as will be discussed later, isrecognised by statutein
Queendand.

Infringement of this right to persond liberty forms the basis of many of theissuesin Volume IV of
the Commission's report. Therefore, a central question to be answered is whether there is sufficient
cause to extend to police the power to detain a person for questioning.

2.4.2 The Right to Silence

In Rice v Connolly [1966] 2 Q.B. 414 at 419 Lord Parker when discussing the right to silence
stated:

... and indeed the whole basis of the common law is the right of the individual to
refuse to answer questions put to him by persons in authority ...

The right does not only mean that an individud is under no lega obligation to answer questions,
adso it impliesthat the refusal to answer questions should not be used againgt that individual.

From this implication has emerged a contentious issue: can an inference of guilt be drawn from an
accused's failure to answer questions? It is argued by some that such an inference should be able to
be drawn. But, as Greer (1990: 710) points out, any inference of guilt drawn from such arefusa is
initsaf an abolition of theright to slence.

The theories behind the origin of the right to silence were previoudy noted in the Committeg's
Report N0.23B, Police Powers in Queensland Volumes 1-111 (1994:228).

In that report the Committee noted that whatever the origins of the right to silence, there is no
doubt that it is now entrenched in our lega system. It is inextricably bound with the foundation of
the criminal justice system in Audirdia, thet is, the onus is on the prosecution to prove a case
againgt the accused and to do so beyond reasonabl e doubt.

Some have contended that the right to silence interferes with the enforcement of crimind law and in
effect hinders the innocent and hel ps the guilty. Not surprisingly police have been mgor proponents
of thisargument.

In its submission to the Committee the QPS, after reviewing arguments for an dteration to the right
to silence, made some relevant observations. At page 19 of that submission it was noted:

Guilty persons have been acquitted due to the rule which allows them to
refuse to answer questions and prevents a court drawing an inference from
that refusal.

The right to silence rule is an historical anachronism. That which the rule
was originally designed to prevent no longer occurs. There is no longer a
Court of the Star Chamber, the ecclesiastical Court of High Commission,
trial by ordeal or interrogation with torture. Therefore, there is no longer a



need for such a restrictive rule.

Excellent legal advice is available for a suspect from the earliest point in
which he/she becomes involved in a police investigation.

Electronic recording of interviews is now used for all indictable offences for
which a person is questioned by police. Therefore, a person cannot justify
remaining silent on the basis that his/her comments would be misrecorded.
(1994:19)

However, there are strong arguments supporting the retention of the right to silence. These were
dtated in the Committeg's prior report (1994:228) as including:

To abandon the right is to abandon the current criminal law system. Trials
would revert to being conducted in an inquisitional manner, rather than in
an adversarial manner.

One possible consequence is that prosecutions may be launched on the basis
of evidence that may be obtained from forcing the accused to give evidence,
rather than on the basis of available evidence which may be able to prove
guilt.

There is no need to remove the right to silence, the current system is
adequate. Contrary to popular belief, most accused are convicted on
independent evidence or their own voluntary confession without the need for
forcing the accused to give evidence or answer questions.

The rule abides with the notion of "fairness" embedded in the Australian
ethos.

To remove the right, and force the person accused to answer questions, is to
assume that the accused knows relevant evidence. Therefore, the accused is
not innocent until proven guilty, rather he/she is guilty until he/she proves
himself/herself innocent, even in circumstances where he/she is unable to
give any relevant information.

Aboalition of the right to Slence before trial has been canvassed by numerous Commissions,
including the following, which have concluded with a negative response:

The Audrdian Law Reform Commission. (1975:para 150)

The New South Waes Law Reform Commission. (1990:123) The Commission aso made

avalid point that the right contains an important underlying democratic value. That is, it
gives aright to the citizen as against the State which has massive resources and power.

The mgority of the Roya Commission on Criminal Justice. (Runciman Report, 1993:54)

The New Zedland Law Reform Commission Report. (1994:32)

The Consultative Committee on Police Powers of Investigation. (Coldrey Report, 1986:14)
The Queendand Law Society in its submission to the Committee made the following comment:

The Committee [referring to the QLS Committee] believes that the right to silence is
quite fundamental and that anyone advocating its abolition or attenuation should
provide hard evidence to demonstrate that the right to silence is being so relied upon
by such a multiplicity of defendants that the investigative process across the board is
being thwarted. (1994:75)



Some studies have shown that despite suspects being advised of their right to silence, it is a right
not always exercised. (NSWLRC:122)

Research noted in the Runciman Report showed that despite the caution being given, the mgority
of suspects make statements to the police. (1993:50) Only a smal minority refuse to answer al or
some of the questions put to them.

2.4.3 The Right to a Lawyer

There is no enforceable common law or "congtitutiona™ right to legal assistance, at a police station,
in the absence of any specific Satutory guarantees. In Queendand there is no statutory right to a
lawyer. (Mclnnis v The Queen (1979) 143 CLR 575)

Asthe ALRC noted:

The right to consult with a lawyer during the course of pre-trial police investigations
is one of those traditionally claimed civil rights to which almost universal obeisance
is paid in principle, but which is greeted with very great circumspection in practice
by law enforcement authorities. (1975:para 105)

In MclInnes the High Court held that an accused has the right to be represented by counsel but
there is no right to be provided with counsdl at the public expense, even if the offence involved isa
serious one. (see Barwick Jat p.579)

However, a different line has since been taken by the High Court in R v Dietrich (1992) 67 ALJR,
where Mclnnes was not followed. There the court held that an accused has aright to a fair tria
and without representation the case should be adjourned. It seems that the trid will be unfair if the
offence charged is a serious one.  The concluson seems to be that an accused has a right to legal
representation in the case of a serious crimina charge at the trial stage of proceedings. However,
Dietrich's case islimited to the trial stage of proceedings.

The Queendand Police Services Operational Procedures Manua states:
ORDER

Members are to allow suspects being interviewed to contact a legal representative
upon request. Access to a telephone is to be provided, and, if necessary a telephone
directory.

As to the value of a lawyer, it is contended that lawyers provide advice on numerous matters
including:

theright to remain glent;
the possible offences involved and the standard of proof; and
informal matters such as procedures.

However, in his submission to the Committee the Director of Prosecutions questioned whether the
presence of alawyer is essentia to safeguard the rights of a person in pre-trial custody:

Of course it would be of advantage to have a lawyer at his or her elbow but would it
be impossible to devise a scheme that would ensure fair play without the intervention
of lawyers? After all, there must be a limit to the advice that a lawyer can give, and it
must be either to speak or not to speak. And there can be no guarantees, the lawyer
not knowing the truth, that the advice given will be sound in the particular case.
(1994:88)



A more contentious issue is whether encouraging suspects to have access to a lawyer prior to
chargeisin the public interest.

2.5  Origins and Development of Legal Restrictions on Police Questioning of Suspects
2.5.1 History

As previoudy dtated, it is a common law rule that a person cannot be detained smply for the
purpose of questioning and that an arrested person can only be questioned until such time asit is
reasonably practicable to bring him before a ustice. The NSWLRC Report contains a historical
background behind the development of thisrule. A brief summary of that background is warranted
in order to comprehend the current position.

Initidly, it was the responsibility of the Star Chamber and the ecclesiagtical courts to question and
investigate persons suspected of committing crimina offences. A defendant was summoned
without knowledge of the charge against him and examined on oath. In an attempt to obtain
desired confessions from the accused such interrogations sometimes extended to torture. The Star
Chamber and the ecclesiagtica courts were abolished in 1641.

In the mid-sixteenth century, two statutes were passed, which changed the role of the justice. A
person arrested for felony was to be brought before two justices. Prior to consdering bail, the
justices were to examine the accused and to record in writing any evidence against him.

In addition, justices had an inquisitorial role. They interrogated the accused in order to obtain
confessions and collected statements from witnesses. In effect the justice was a combined police
officer and Magidtrate.

The establishment of a police force in 1829 sgnified a change in this process. Police gradudly
assumed the tasks of arresting suspects, investigation and interrogation.

Around the same time some important statutes were passed. The first series in 1826 extended the
power of justices to examine arrested persons accused of committing misdemeanours as well as
felonies. Later in 1848 these were repedled and replaced by the Indictable Offences Act which
established a procedure resembling a committal hearing. Perhgps most importantly there was
effectively a change to presume the accused innocent.

Stephen, A History of the Criminal Law in England (Vol 1, Macmillan, London, 1883) 217,
observed:

Speaking generally, the difference between the procedure established in the 16th
century and the procedure of the 19th is that under the first the magistrate acts the
part of public prosecutor, whereas under the second he occupies the position of a
preliminary judge.

In 1825 (whilst the role of the justice was 4till inquisitorid) in Wright v Court and Others the
following passage was cited with approval:

It is the duty of a person arresting anyone on suspicion of felony to take him before a
justice as soon as he reasonably can, and the law gives no authority even to a justice
to detain a person suspected but for a reasonable time until he may be examined.

Despite the change in the nature of the role of the judtice to that of a judicid one, the rule that a
suspect be taken before a justice as soon as reasonable became embedded in crimina law.

Thus, the police assumed the role of arresting and questioning persons suspected of committing
crimes, gathering evidence and initiating prosecutions. However, there was little statutory support
for their powers. In fact, police officers had exactly the same right of a citizen to arrest someone
suspected of committing acrime. A number of inconsstent decisions arose as a result of limits on



questioning and exclusion of incriminating statements made to persons in authority.

2.5.2 The Judges Rules

This lack of certainty as to the power of police was findly addressed by the judges of the King's
Bench Divison in 1912. As a result four origind Judges Rules were formulated as a guide to the
police when questioning suspects and arrested persons. In 1918 afurther five rules were added.

Unfortunately, the precise intention of the origind rules caused some confuson and so, in an
attempt to clear up ambiguity as to the meaning of the Rules, the Home Office issued an
explanatory circular in 1930. It is arguable whether the circular achieved its objective.

These Rules and the relevant portions of the explanatory circular as reproduced in Carters (loose
leaf service:1245.20) are:

Rule 1

When a police officer is endeavouring to discover the author of a crime, there is no
objection to his putting questions in respect thereof to any person or persons,
whether suspected or not, from whom he thinks that useful information can be
obtained.

Explanation in 1930 Circular:

For the purposes of these Rules the words "crime™ and "offence™ are synonymous
and include any offence for which a person may be apprehended or detained in
custody.

Rule 2

Whenever a police officer has made up his mind to charge a person with a crime, he
should first caution such person before asking him any questions, or any further
questions, as the case may be.

Rule 3

Persons in custody should not be questioned without the usual caution first being
administered.

Explanation in 1930 Circular:

Rule 3 was never intended to encourage or authorise the questioning or cross-
examination of a person in custody after he has been cautioned, on the subject of the
crime for which he is in custody, and, long before this rule was formulated, and
since, it has been the practice for the judge not to allow any answer to a question so
improperly put to be given in evidence; but in some cases it may be proper and
necessary to put questions to a person in custody after the caution has been
administered, for instance, a person arrested for burglary may, before he is formally
charged, say, "I have hidden or thrown the property away" and after caution he
would properly be asked "Where have you hidden or thrown it?"; or a person, before
he is formally charged as an habitual criminal, is properly asked to give an account
of what he has done since he last came out of prison. Rule (3) is intended to apply to
such cases and, so understood, is not in conflict with and does not qualify Rule (7),
which prohibits any question upon a voluntary statement except such as is necessary
to clear up ambiguity.

Prime facie the expression "persons in custody"” in Rule 3 applies to persons arrested
before they are confined in a police-station or prison, but the Rule equally applies to



prisoners in the custody of a gaoler. The terms "persons in custody" and "prisoners"
are therefore synonymous for the purpose of this Rule.

Rule 4

If the prisoner wishes to volunteer any statement, the usual caution should be
administered. It is desirable that the last two words ("against you™) of such caution
be omitted, and that the caution should end with the words "be given in evidence".

Rule 5

The caution to be administered to a prisoner when he is formally charged should
therefore be: "Do you wish to say anything in answer to the charge? You are not
obliged to say anything unless you wish to do so but whatever you say will be taken
down in writing and may be given in evidence." Care should be taken to avoid any
suggestion that his answers can only be used in evidence against him, as this may
prevent an innocent person making a statement which might assist to clear him of the
charge.

Explanation in 1930 Circular:

With regard to the form of the caution it is obvious that the words in Rule (5) are
only applicable when the formal charge is being made and can have no application
when a violent or resisting prisoner is being taken to the police station. In any case,
before the formal charge is made, the usual caution is, or should be; "You are not
obliged to say anything, but anything you say may be given in evidence".

Rule 6

A statement made by a prisoner before there is time to caution him is not rendered
inadmissible by reason of no caution having been given, but in such case he should
be cautioned as soon as possible.

Rule 7

A prisoner making a voluntary statement must not be cross-examined and no
guestions should be put to him except for the purpose of removing ambiguity in what
he has actually said. For instance, if he has mentioned an hour without saying
whether it was morning, or has given a day of the week and day of the month which
do not agree, or has not made it clear to what individual or what place he intended
to refer in some part of his statement, he may be questioned sufficiently to clear up
the point.

Rule 8

When two or more persons are charged with the same offence, and statements are
taken separately from them, the police should not read these statements to the other
persons charged, but each of such persons should be furnished by the police with a
copy of such statements and nothing should be said or done by the police to invite a
reply. If the person charged desires to make a statement in reply, the usual caution
should be administered.

Rule 9
Any statement made in accordance with the above rules should, whenever possible,

be taken down in writing and signed by the person making it after it has been read
over to him and he has been invited to make any correction he may wish.



1964 Judges' Rules

In 1964 the Home Office promulgated new Judges Rules which were approved by al Judges of the
Queen's Bench. These Rules are reproduced in Appendix 1.

The effect of the old and new Judges Rules were consdered by the Chief Justices of the
Commonwedth, the Australian States and New Zedland at a conference in February 1965 and the
following statement issued:

1. Neither the old nor the new English Judges' Rules have the force of law in
Australia or in New Zealand. In considering whether confessional statements
made by persons charged with crimes ought to be admitted in evidence the
Australian and New Zealand courts have taken into account whether police
officers have complied with the spirit of these Rules. But our courts have
never regarded compliance or non-compliance as a decisive factor and have
always emphasised that it is for the court to take into account all the
circumstances of an individual case in determining whether a confessional
statement should be admitted.

2. The Australian Chief Justices emphasised that they had no authority to make
any such rules. It is for the authorities in charge of the various Police Forces
to make their own rules for the good conduct and guidance of their officers.
The judges are always on their guard to ensure that fair conduct is observed
by the police in the examination of suspects. The law requires a judge to
determine whether in the light of all the circumstances of a case there are
such elements of unfairness in the use made by the police of their position in
relation to the accused that a confession alleged to have been made by him
ought to be rejected. There is a right of appeal against the decision of a
judge admitting an incriminatory statement.

3. The conference considered that it would be inappropriate to purport to
approve or disapprove the new detailed rules formulated by the English
Judges but it may be that the Police Commissioners or other proper
authorities will give consideration to them in the formulation of
administrative instructions. Should amendments be made to the existing
instructions no doubt judges will in the course of trials take them into
account as an administrative attempt to prescribe standards of proprietary
for the conduct of police interviews but no code of rules can guarantee
fairness and justice in advance of every case. A police officer's sense of fair
play in a given case is likely to be of much greater importance than mere
compliance with a set of written rules.

The status of the Judges' Rules in Queensland

It iswell recognised that the Judges Rules do not have the force of law. (see R v Nichols, Johnson
and Aitcheson [1958] Qd R 200 at 240-241, R v Lee (1950) 82 CLR a 154 and Smith v The
Queen (1957) 97 CLR 100 at 130) They are best described as:

... administrative directions, the observance of which the police authorities should
enforce upon their subordinates as tending to the fair administration of justice. (see
R v Voisin [1918] IKB 531 at 539)

Asto the verson that should be observed in Queendand, the 1912/1918 version have been held to

be applicable in Queendand. (R v Nichols) When the 1964 Rules were promulgated, the judges of
the Supreme Court of Queendand decided to adopt them. However, later in a letter to the
Presdent of the Bar Association from the Chief Justice their operation was deferred "until further



notice". That |etter was subsequently reproduced in a Practice Note [1964] Q.W.N. 42:
Re New Judges' Rules

With further reference to my letter to you of the 20th March, 1964, in which | informed you
that the Judges of the Supreme Court had decided to adopt the new Judges' Rules in
Queensland as from the 1st July, 1964, I now desire to inform you that the date of their
coming into operation in this State has been deferred until further notice.

The Rules have been under consideration by the Judges in other States and have been
discussed at recent conferences of Attorneys General and at this date they have not been
adopted in all States. In the interests of uniformity it is considered that the introduction of
the Rules here should be deferred until further consideration in other States is complete.

The notice was never forthcoming. However, in Queendand express reference has been made to
the 1964 Rules. (R v Hart [1979] Qd R 8 and R v Borsellino [1978] Qd R 507)

Teh's research (1972:489) indicates that the Rules as adopted in the Austrdian States are in line
with the pre-1964 Rules, and, this version has been incorporated verbatim in the Queensland Police
Operational Procedures Manual.

Suffice to say there has been much debate as to the exact intent and scope of the Rules.
2.5.3 Statutory Restrictions

In addition to the Judges Rules, in Queendand a police officer must bear in mind provisions of the
Criminal Code and the Justices Act 1886 which impose a duty on him to take an arrested person
before a Magidtrate as soon as practicable. These provisons do not apply if the person has been
granted bail in accordance with the Bail Act 1980.

Section 552 of the Crimina Code provides:

It is the duty of a person who has arrested another upon a charge of an offence to
take him forthwith before a justice to be dealt with according to law.

Section 69 of the Justices Act 1886 provides:

A person taken into custody for an offence without a warrant shall be brought before
a justice to be dealt with according to law as soon as practicable after he is taken
into custody.

The term as soon as practicable indicates that the common law and statutes do not condone delay
merely for the purpose of further questioning. In Williams v The Queen (1986) 161 CLR 278 the
High Court considered this term which gppears in the Tasmanian equivalent to s.69 of the Justices
Act. Wilson and Dawson JJ a page 313 sad:

Those words must be given a construction which, so far as is possible, is in
accordance with the common law and it cannot be suggested that there is any
difficulty in doing so. The common law requires an arrested person to be taken
before a justice as soon as is reasonably possible and the words "as soon as is
practicable” should be taken to mean the same thing. Neither the common law nor
the statute permits delay merely for the purpose of further investigation either of the
offence for which the person was arrested or of any other offence or offences. What
is reasonable will depend upon all the circumstances, including the availability of a
justice, but it does not encompass delay of that kind.

Therefore, it is clear that after arrest detention solely for questioning and/or making further
investigationsis unlawful.



The Committee notes that the Draft Criminal Code Bill 1994 contains smilar provisons. Clause
286 of the Bill provides:

If a person arrests someone else on a charge of an offence, the person must, as soon
as reasonably practicable, take the other person before a Magistrates Court to be
dealt with under the law.

Clause 125 provides that it is an offence to wilfully delay taking a person before a Magistrates
Court:

If a person arrests someone else for an offence, the person must not wilfully delay
taking the other person before a Magistrates Court to be dealt with under the law.

Maximum penalty - 3 years imprisonment.

Crime - wilfully delaying to take an arrested person before a Magistrates Court.

2.6 Arrest
It is often necessary to consider what constitutes an arrest in order to determine;
whether the police detention is lawful; and

the time at which the gppropriate caution should be given in accordance with the Judges
Rules

2.5.1 What constitutes an arrest

In short, an arrest in the technical senseis a lawful detention made for the purpose (or at least the
provisona purpose) of bringing a prosecution against the person arrested. (Williams,1991:409)

It is generdly accepted that at common law there are three elementsto an arrest. They are;

The person must be somehow deprived of thelr liberty. This deprivation can be physicaly
or symbolicaly, for example touching the suspect. However, if the suspect submits to the
arrest then this formality need not be fulfilled. (Dellit v Small ex parte Dellit [1978] Qd R
303)

Theimprisonment must be intended as astep in acriminal process and this present intention
must be conveyed to the person arrested. The police officer may later release the person if
a satisfactory explanation is given. However, a distinction must be drawn between this
gtuation and the position where the police officer has no intention to charge the person
unless he can extract confessons from him.

The reason for the arrest must be communicated to the person arrested. This requirement
was clearly lad down in Christie v Leachinsky [1947] AC 573. Failure to comply with the
rule makes the arrest unlawful. However, there is an exception to the rule in the case
where the accused must redlise why heis being arrested.

Thereis often adifficult factual question as to whether a person has been:
formaly arrested, that is, in accordance with the common law rule that the police officer
must have reasonable grounds for suspecting (or believing) that the person has committed
the offence and the above criteria have been satisfied; or

placed in de facto custody, sometimes described as voluntary attendance. This Situation
arises when a police officer, lacking the grounds necessary for an arrest, and without



actually purporting to make an arrest, requests a person to accompany him to a police
gation or esawhere. Such a case involves the person believing that he is obliged to
accompany the police, and that he would not in fact be free to go if he expressed awish to
do so.

Thisissueisfurther canvassed in para 2.8.3.
2.6.1 The Distinction Between Arrest and Charge

It is important to note the distinction between "arrest”, that is, the time at which the police deprive
the person of his liberty, and charge, which refers to the forma process of laying of a charge which
occurs at the watchhouse.

2.7 Exclusionary Rules
2.7.1 The Role of the Judges' Discretion

Even though a confesson may be found to be voluntary according to the principles aready
discussed, ajudge may nevertheless exercise his discretion to exclude it as evidence, that is, render

it inadmissible, if, having regard to the conduct of the police and all the circumstances of the case,

it would be unfair to use his own statement against the accused. (R v. Lee (1950) 82 CLR 133 at p
154)

This "fairness’ discretion may be invoked by improper conduct such as arrest on a holding charge
(for further discussion see para 2.8.2.), failure to give a caution in breach of the Judges Rules, and
refusal to allow the accused access to legal representation.

In addition, it was decided by the High Court in Cleland v R (1982) 151 CLR 1 that a judge may
exclude a confesson that has been obtained illegaly or unfairly, based on the discretion stated in

Bunning v Cross (1978) 141 CLR 54. This discretion operates to exclude unlawfully obtained
evidence on public policy grounds and is directed at deliberate or reckless disregard of the law by
those whose duty it is to enforce it. (Bunning v. Cross at p.78 and Pollard v R (1992) 67 ALJR 193

at 208)
2.7.2  The Bunning v Cross Discretion
Unlawful custody may arise where an accused:

has been held in custody where there are insufficient grounds for the police officer to
suspect/believe that the person has committed an offence;

isarrested only for the purpose of questioning; or

after arrest, has not been taken before a justice as soon as practicable.

In Bunning v Cross Stephen and Aickin JJ (at 78-80) listed a number of meatters that will be
relevant when considering the exercise of the discretion. Cross (1990:763) lists them asfollows:

Was the unlawful act the result of mistaken belief that the act was lawful, or
a deliberate disregard of the law?

Does the nature of the illegality affect the cogency of the evidence so
obtained?

Was the illegal act the result of a process of deliberate cutting of corners to
make the task of the police easier?



How serious is the offence charged?

Does an examination of the legislation indicate a deliberate intent on the
part of the legislature to circumscribe the powers of the police in the
interests of the public?

In Cleland v R the accused was in police custody but not taken as soon as practicable before a
justice or Magistrates Court as provided by Victorian legidation. An ora confession made while he
was unlawfully detained was admitted into evidence by the trid judge. However, on gpped the
High Court set aside the conviction and ordered a new tria on the ground that the tria judge failed

to exercise the Bunning v Cross discretion.

Gibbs CJ said at page 18:

There seems no reason in principle why the rule in Bunning v Cross should be
confined to real evidence, although that is its "principal area of operation". It should
however be made clear that there is no general rule that the court will reject
evidence illegally obtained. On the contrary, the rejection of confessional evidence
for this reason alone is most exceptional.

His Honour went on to agree with the statement of Brennan Jin Collins v. The Queen (1980) 31
ALR 257 at page 317 that:

When the admission of confessional evidence is in question, the material facts are
evaluated primarily to determine whether it is unfair to the accused to use his
confession against him, and it would be only in a very exceptional case that the
residual question would arise as to whether the public interest requires the rejection
of the confession.

In Pollard v R Brennan, Dawson and Gaudron JJin ajoint judgement reiterated that the discretion
to excludeillegdly or improperly obtained evidence does extend to confessiond evidence, athough
in practice its application islikely to be infrequent.

More recently the question of confessons made whilst in unlawful custody was considered in

Foster v. R (1993) 113 ALR 1. There the High Court found that the appellant had been unlawfully
arrested because at the time of the arrest the police had neither the intention to charge nor the
evidenceto judtify acharge.

Ultimately the High Court agreed with the trid judges decison to exclude the evidence of the
confessiona statement by virtue of the exercise of the "fairness' discretion.

Although it was therefore not necessary to consder the "public policy” discretion, the Court
considered it appropriate:;

... that we indicate that we consider that the circumstances of the present case are
such that the evidence should also have been excluded on the ground that the
seriousness of the unlawful conduct on the part of the police was such that
considerations of public policy precluded its reception. (at p.10)
2.7.3  The Subsequent Scope of the "Fairness" Discretion and Interaction of the Two Discretions
Following the decison of Cleland, the scope of the "fairness' discretion has been reconsdered.
In Cleland, Dawson J concluded (at p.36) that:

Considerations of fairness in the exercise of the older discretion relating to the
exclusion of evidence of confessional statements must now be limited to fairness in



the sense of fairness to the accused: whether it would be unfair to the accused to
admit the evidence because of unreliability arising from the means by which, or the
circumstances in which, it was procured.

Odgers (1990:230) proposes that this means matters of police misconduct previoudy dedt with
under the "fairness’ discretion will now be more suitably dedt with under the "public policy”
discretion. The rationale being that police misconduct raises issues of public policy as opposed to
religbility.

The mgority of the High Court in Van Der Meer and Others v R (1988) 82 ALR 10 &t p.26 sad
that:

Unfairness, in this sense, is concerned with the accused's right to a fair trial, a right
which may be jeopardised if a statement is obtained in circumstances which affect
the reliability of the statement.

In Duke v R (1988) 83 ALR 650 the concept that reliability equated to "fairness’ was only accepted
by two of the five members of the High Court. Unfortunately, there was no agreement on what
otherwise would congtitute "fairness’.

Reference was not made to the concept of reiability in Foster. There the High Court at p.10
agreed with the tria judge's decision to exclude the evidence of the confessond statement because

having regard to "the conduct of the police and all the circumstances of the case™ reception into
evidence of the confessona statement would have been unfair to the accused (the quote being

fromR v Lee (1950) 82 CLR at 154).

Asto the interaction of the two discretions Mason CJ, Deane, Dawson, Toohey and Gaudron JJin
ajoint judgement said at p.6:

It is now settled that, in a case where a voluntary confessional statement has been
procured by unlawful police conduct, a trial judge should, if appropriate objection is
taken on behalf of the accused, consider whether evidence of the statement should be
excluded in the exercise of either of two independent discretions.

The first of those discretions exists as part of a cohesive body of principles and
rules on the special subject of evidence of confessional statements. It is the
discretion to exclude evidence on the ground that its reception would be unfair to
the accused, a discretion which is not confined to unlawfully obtained evidence.

The second of those discretions is a particular instance of a discretion which exists
in relation to unlawfully obtained evidence generally, whether confessional or
"real”. Itis the discretion to exclude evidence of such a confessional statement on
public policy grounds.

The considerations relevant to the exercise of each discretion ... to no small extent
overlap. The focus of the two discretions is, however, different. In particular,
when the question of unfairness to the accused is under consideration, the focus
will tend to be on the effect of the unlawful conduct on the particular accused
whereas, when the question of the requirements of public policy is under
consideration, the focus will be on "large matters of public policy” and the
relevance and importance of fairness and unfairness to the particular accused will
depend upon the circumstances of the particular case.

In a case where both discretions are relied upon to support an application for the
exclusion of a voluntary incriminating statement obtained by unlawful police
conduct, it will commonly be convenient for the court to address first the question



whether the evidence should be excluded on the ground that its reception and use
in evidence would be unfair to the accused. (Brennan, Dawson and Gaudron JJ
agreed with this approach in Pollard v The Queen at p.204)

The Court dso noted that ordinarily where there is a dispute about voluntariness of an aleged
confessona statement and about whether it should be rendered inadmissible on discretionary
grounds, it was proper to deal with the issuesin that order.

However, the Court recognised that circumstances may arise in which the preferable course is to
consider first the question whether evidence of the alleged confessional statement should be
excluded on discretionary grounds. (at p.11)

2.7.4 Compliance with the Judges' Rules in Exercising Judicial Discretion

As previoudy discussed, the Judges Rules do not have the force of law. However, compliance with
the Judges Rules is often a factor taken into account when exercising the discretion to exclude
admissible evidence.

In R v Hawkins [1949] Q.W.N. 34 the trid judge admitted evidence that was obtained after arrest
but without a caution being administered, in breach of the Judges Rules. The Court of Crimina
Apped declined to review this exercise of discretion. Webb CJ at page 48 noted:

The Judges' Rules should be observed, of course, but their non-observance is always
a matter for the trial judge to take into consideration, and he, in his discretion, may
well exclude evidence obtained contrary to those rules, but if he exercises his
discretion against the prisoner, that does not furnish a ground of appeal.

InR v Nichols the Court of Crimina Apped aso refused to exclude evidence obtained in breach of
the Judges Rules.

The matter was discussed by Mason CJ (dissenting) in Van Der Meer and Others v R. There His
Honour repested the statement made by the Chief Justices of the Commonwedlth, the Australian
States and New Zedland on 1 Feb 1965 that:

Neither the old nor the new English Judges Rules have the force of law in Australia
or in New Zealand. In considering whether confessional statements made by persons
charges with crimes ought to be admitted in evidence the Australian and New
Zealand courts have taken into account whether police officers have complied with
the spirit of these Rules. But our courts have never regarded compliance or non-
compliance as a decisive factor and have always emphasised that it is for the court to
take into account all the circumstances of an individual case in determining whether
a confessional statement should be admitted.

Mason CJwent on at p.16 to observe that:

The first question which the trial judge had to decide was whether the confessional
statements were voluntary. If they were voluntary, he had then to decide whether they
should be excluded on the ground that they were improperly obtained. The Judges'
Rules have more relevance to the first than to the second of these questions.

2.7.5 Compliance with the Police Commissioner's Directions

The effect of non-compliance with the Police Commissioners adminidtrative directions was
consdered in R v W and Others [1988] 2 Qd R 308. In that case it was held that police officers
were legdly bound by the Commissoner's adminidrative directions pursuant to s 11(1) of the
Police Act 1937-1985 and r.10(2)(1) of the Police Rules, and failure to comply with them was an
unlawful act. Unfairness to the accused could result from a failure to comply with the directions,
thereby possibly invoking the court's discretion to exclude a confession so obtained.



Section 11 (1) of the Police Act 1937-1985 empowered the Governor in Council to make rules for
the general government and discipline of members of the Police Force, such Rules to have the same
effect asif they were enacted in the Police Act. However, that section has been replaced by section
4.9(1) of the Police Service Administration Act 1990 which gives the Commissioner the discretion
to issue such directions as he consders necessary or convenient for the efficient and proper
functioning of the Police Service. Undoubtedly the latter section does not give the Commissioner's
directions the same force of law, but there seems no reason why non-compliance with them, could
not aso compel the court to consider exercising its discretion to exclude the evidence obtained as a
result of a breach.

2.7.6 Judicial Discretion in the Cases of Uncorroborated Confessions, Unsigned Records of
Interview and Disputed Verbal Confessions

In cases where the accused disputes either his written or oral confession, judicia discretion can be
exercisad to exclude such confessions from evidence.

In Driscoll v R (1977) 15 ALR 47 Gibbs J. (with whom the mgority agreed) made some timely
comments regarding the generd rule that an unsigned record adds nothing to the weight of the oral
evidence and isitsdf of little evidentid vaue. At page 68 he stated:

The mere existence of a record is no safeguard against perjury. If the police officers
are prepared to give false testimony as to what the accused said, it may be expected
that they will not shrink from compiling a false document as well. The danger is that
a jury may erroneously regard the written record as in some way strengthening or
corroborating the oral testimony. Moreover the record, if admitted, will be taken into
the jury room when the jury retire to consider their verdict, and by its very
availability may have an influence upon their deliberations which is out of all
proportion to its real weight.

He thus concluded:

For these reasons, it would appear to me that in all cases in which an unsigned
record of interview is tendered the judge should give the most careful consideration
to the question whether it is desirable in the interests of justice that it should be
excluded.

And later:

In any case the paramount requirement is that the trial should be conducted fairly
and for the reasons | have given | consider that the admission of an unsigned record
would in some cases tip the scales unfairly against the accused.

His Honour also suggested that if police wanted supporting evidence of an interrogation, which
would be more effective than unsigned records of interview and would not be as objectionable, they
should revert to other methods such as tape and video recording.

The High Court in Carr v R (1988) 165 CLR 314 held that juries should generdly be warned
againg basing a guilty verdict upon an uncorroborated and disputed verba confession.

Electronic recording of interviews in relation to indictable offences is now required pursuant to the

Electronic Recording of Interviews and Evidence Manual 1989 issued by the Queendand Police
Commissioner dated July 1989. (Refer to para2.7.1)

In Duke v R (1989) 63 ALJR 139 a confession was contained in an unsigned record of interview
made whilst the applicant was unlawfully detained. The question arose as to whether thereisarule
of law or practice that requires atria judge, when directing ajury in acase where the only evidence
againgt an accused person is a disputed uncorroborated police evidence of a confesson to



gpecifically warn the jury of the danger of acting on the police evidence. The court held that it was

decided in Carr v R that there was no principle of law or practice, but rather the giving of a
direction was amatter to be determined in the light of the circumstances of the case.

In Mc Kinney v R (1991) 171 CLR 486 the High Court reconsidered the whole question on the
grounds that the decisons in Carr and Duke could not be reconciled and, given the existence and
increasing availability of reliable and accurate means of audiovisual recording. The Court (at
p.242) referred to the significant progress in relation to the audiovisual recording of interviews
since Carr was decided.

Therefore, it was held that a rule of practice should be adopted by the trid judge to warn the jury
that it may be dangerous to convict the accused where the only, or subgtantialy the only, evidence
againg the accused is a disputed, uncorroborated confessond statement alegedly made while the
accused was under interrogation in police custody, and where the confessona Statement is
unsupported by any audiovisual recording or written verification by the accused or by the evidence
of non-police witnesses,

The maority (at 242) reasoned that:

A rule of practice will operate to counter the relative disadvantage accruing to an
accused person who is interviewed while in police custody at a place lacking
recording facilities.

2.7.7 Judicial Discretion where the Right to a Lawyer has been Refused

In Driscoll v. R (1977) 15 ALR 47 the High Court said that a failure to alow a solicitor to be
present:

.. might be a ground for the judge to reject the confession in the exercise of his
discretion if he regarded it as unfair to allow it to be used. (at p.66 per Gibbs J)

The question arose in Queendand in R v Borsellino [1978] Qd R 507. In that case the accused,
whilst at a police station, made numerous requests that he be allowed to contact his solicitor. Each
request was refused, and, despite his objections, an investigation was subsequently carried out in
which the accused was alleged to have made confessond statements.

Dunn J opined that, in Queendand, the Court should recognise a right to communicate with a
solicitor subject to a qualification such as principle "C" of the 1964 Judges Rules. That principle
states:

Every person at any stage of the investigation should be able to communicate and
consult privately with a solicitor. This is so even if he is in custody provided that in
such a case no unreasonable delay or hindrance is caused to the process of
investigation or the administration of justice by his doing so.

His Honour said ultimately the question was:

Is this a case in which evidence has been obtained by conduct of which the Crown
ought not to take advantage? If it is, then the evidence should be excluded even
though the evidence is tendered for the suppression of crime. (at p.513)

On the facts, he held that the evidence was inadmissible because it was oppressive and there were

no circumstances rendering it desirable or essential in the interests of justice that the accused be
interviewed without first having lega assstance.

Subsequently inR v Hart [1977] Qd R 8 Connoally J agreed with Dunn Js application of principle C
of the 1964 Judges Rulesin smilar circumstances. His Honour further stated:



The circumstance that an accused person has been refused access to his solicitor will
not render evidence of his subsequent interrogation legally inadmissible but it may
well be a ground for the exercise of the discretion to reject the confession if the judge
regards it as unfair to allow it to be used in all the circumstances.

2.8  Recent Developments - Electronic Recording

Widespread support has been found by numerous law reform bodies to introduce recording of
interrogation of arrested persons.

Allegations of police "verbdling' were investigated in the Report of the Committee of Inquiry into
the Enforcement of Criminal Law in Queensland. (The Lucas Inquiry 1977) The Committee
recommended inter alia eectronic recording of police interviews.

The Gibbs Committee (1989:50) reasoned that:

... the most important safeguard to ensure that questioning is properly conducted and
that the results of the questioning are honestly reported would be a requirement that
evidence of a confession or admission should be recorded by tape (preferably by
video-taping). Where the law requires a caution or any other information to be given
to a person in custody, the giving of the caution or information should also be
recorded ...

The Committee went on to recognise the importance of confessional evidence at crimina trids and

asserted that a video or audio recording would protect the accused from a false clam that a
confession was made and protect the police from afa se assertion that a confession was fabricated.

This view has dso been expressed by the courts. Brennan J. in Carr v R (1988) 62 ALJR 568 at
572 recognised that the installation of recording equipment:

would diminish at once the risk of miscarriage of justice and the inordinate expense
of trials in which the principle dispute of fact relates to what happened during the
police investigation.

2.8.1 Queensland Police Department - Electronic Recording of Interviews and Evidence
Manual

The Queendand Police Commissioner in July 1989 issued indructions dedling with eectronic
recording of interviews and the preservation of evidence.

In brief, Section 1 contains the Instructions which provide:

Members will record dl interviews with suspects for indictable offences by means of
combined video and audio recording equipment.

Exceptions to video and audio recording cover Situations where recording equipment is not
available, isbroken or is being used for another interview.

The recording is to be done by equipment which provides.
- one video recording; and

- three audio recordings.

These recordings are to be distributed as follows:

- an audio recording is to be given to the suspect or hislegal representative.



- an audio and the video recording will be retained by the interviewing officer. (These
are to be usad as evidence in Court and as the investigating officer's working audio

tape.)
- an audio recording is tregted as the master tape.

Interview procedures generaly (including the asking of questions and announcement of
persons entering the room, production of exhibits etc.) are contained in para 1.8.1. The
responsibility is placed on the interviewing officer to identify when a person becomes a
suspect for an indictable offence.

Section 2 contains guidelines as to suggested procedures, but recognise that Digtrict Officers may
cregte alternative procedures to suit local requirements. These include:

If asuspect persstsin refusing to be interviewed on tape, the interview isto be recorded by
way of typed Record of Interview. (2.8.1)

The Judges Rules are to be complied with and, where appropriate, the norma warning
with regard to the answering of questions must be included in the interview. (2.8.16)

The effect of non compliance with these ingtructions was considered by Morley DCJin The Queen
v Mc Laughlin (unreported decision of the District Court on 27 April 1993).

In that case the accused allegedly made a confession during an interview which was not recorded in

any way whatsoever, despite the fact that the room was fully equipped for taking eectronically
recorded interviews. Objection to admission of the accused's confession was made on the basis of

the Bunning v Cross discretion.

Morley DCJ noted that there were plain breaches of the Commissioner's ingtructions. He regjected
the argument that the evidence should be alowed because it was obtained in ignorance of the
ingructions rather than improper motive. Accordingly, he concluded that the case fell within Mc
Kinney and the evidence should not be admitted.

In this regard the decison of R v W and Others has dready been mentioned.

2.8 ALLEGED POLICE PRACTICE

Outlined above are the redtrictions imposed on police questioning and the possible consequences of
non-compliance.

In practice various methods have supposedly been adopted to circumvent those congtraints. Those
identified in the CJC Report and the other Reports referred to are discussed below.

2.8.2  Arrest "Out of Hours"
In an attempt to overcome the requirement to take an accused before a Magistrate as soon as
practicable, police have been aleged to arrest a person at atime when no Magistrates are available.
For example late at night or very early in the morning.
Thisisundesrable as:

treatment of suspects should not depend on the time of day that they are arrested.

athough unavoidable in most cases, it may give police the option to decide on the actud
time of arrest of aperson and therefore give them the opportunity to question him further.

arrests at such hours are expengve in terms of overtime. (Police Powers of Interrogation
and Detention - Law Reform Commissioner of Tasmania Report No. 64, 1990:8)



whilst not unlawful it is not a sound or ethica basis on which to operate a system of
criminal investigation. (NSWLRC,1990:15)

However, the NSWLRC did aso recognise that if a suspect is arrested when magisirates are
available, complying with the law may hamper proper and necessary police investigation.

In its submission the QPS strongly refuted assertions that these practices take place as ill-founded
and incapable of being substantiated. Further it stated that:

Should there be sufficient evidence available at the conclusion of the questioning, the
suspect is arrested for the offence. Neither the questioning process nor the making of
an arrest rely on the availability of a Magistrate.

Simply under the Queensland legal system there is nothing to be gained in making
an arrest on the basis that a Magistrate may or may not be available.

When an arrest is made after court hours, a person charged with an offence is
either released on bail or is held at a watchhouse until the Magistrates Court next
sits. (1994:6)

2.8.3 Arrest on a Holding Charge

The 1930 Explanatory Circular to the Judges Rules refers to the non authorisation of questioning
on the subject of the crime for which he is in custody.

Therefore, a lawful holding charge may be used to question a suspect about another offence on
which there are insufficient grounds to arrest. If the origina arrest was not in good faith or was
otherwise an abuse of police power, evidence gained may be rendered inadmissible by the judges
discretion (seeR v Hallam (1985) 18 A Crim R 221).

The QPS in its submission makes reference to Rule 3 of the Judges Rules and the fact that it refers
only to the offence in question:

Simply, once a person is arrested the questioning process ends in relation to that
offence. (1994:6)

The fact that a suspect may be questioned in relation to other offences seems to be refuted by the
next sentence:

Over many years police have been taught that wholesale questioning is not
permitted. (1994.6)

The NSWLRC Report (1990:30) concurred that the use of an artificial holding charge as a device
to outflank the law of arrest should be strongly discouraged.

The ALRC Report (1975:para42) aso condemned this practice.
2.8.4 Voluntary Attendance
The CIC initsreport at page 667 stated that:

One of the frequently employed methods of avoiding the restrictions imposed upon
questioning of suspects after arrest is to refrain from formally arresting the person
and instead treat the person as a "volunteer” to whom the restrictions do not apply.

The Austrdian Law Reform Commission noted that the ambiguous terms of the Judges Rules led
to an illusory safeguard in practice. In particular, Rule 3 provides that persons in custody should



not be questioned without the usua caution first being administered.

However, as the ALRC noted the police can circumvent this by claiming that the person was not in
"custody" but was co-operating voluntarily. (1975:140)

Much confusion seemsto lie in the definition of "custody” which is not defined in the Judges Rules.

Teh (1972:496) reasoned that the term was not to be confined to formal arrests. He disagreed with
the interpretation given in R v Lee where the High Court equated a person in custody with a person
who had been arrested or charged. Teh believed that "custody” should be extended to cover where
asuspect is detained. (1972:497)

Williams Jin Smith v. R (1956-1957) 97 CLR at 129 agreed on awider interpretation. He said:

The term "in custody” in the Judges' Rules is not a term of art. It is not confined to a
person who has been arrested after a charge has been preferred against him. Any
person who is taken to a police station under such circumstances that he believes
that he must stay there is in the custody of the police. He may go only in response to
an invitation from the police that he should do so and the police may have no power
to detain him. But if the police act so as to make him think that they can detain him
he is in their custody.

In Van Der Meer v R the mgjority of the High Court agreed with the trid judges finding that the
police were not satisfied that they had grounds to charge until the interrogation was amost
complete. Therefore, as no forma arrest had taken place until then, no caution was required at an
ealier stage. Further, they accepted the finding that the gppelants were free to leave until that

point.
At page 28 the mgjority stated that from the nature of the investigation and circumstances:

. it would inevitably have taken some time before any police officer could
reasonably suspect that one of the applicants had committed an offence. Certainly,
none of the applicants was encouraged to leave the police station but that is a far cry
from saying that they were in custody from the outset.

The dissenters Mason CJ and Deane J, thought that the police had in fact decided to charge the
appellants much earlier in the process. They were in "custody™ as it was gpparent to them that they
were not free to leave and therefore a caution should have been given at that time.

Mason CJ a page 19 said:

And there is much to be said for the view that, when interrogation takes place at a
police station in the circumstances described by Williams J in Smith (at 129), the
police come under an obligation to administer a caution. That is not only because
the interrogation takes place under compelling circumstances but also because the
fact that the police create the impression that they are detaining the suspect is in
itself some indication that they are contemplating the taking of further steps in
relation to him.

I do not doubt that in some situations the police, though believing a suspect to be
guilty of the crime, wish to ascertain whether he has an answer to the suggested case
against him, before making a definitive decision to charge him. But, recognition of
the right to silence and considerations of fairness to the suspect demand that, in
these situations, the police should issue a caution and that they should not whittle
down the effect of the caution by pressuring or cajoling the suspect into speaking
once he has clearly indicated his wish to remain silent. Whether the suspect wishes to
take advantage of the opportunity given to him is a matter for him to decide. And it is
vital that the law should ensure that his freedom of choice is respected.



The Chief Justice went on to say (at p.20) that the applicants remained at the police station in
circumstances which to them must have seemed compelling. This led to the "inescapable inference’
that the police were detaining them and such detention was unlawful because it was for the
purposes of interrogation.

The question has aso arisen in cases where the accused has argued that his presence at the police
station for questioning in fact amounted to an arrest.

In The Queen v Conley (1982) 30 SASR 226 at 239 King CJ used a two scenario approach. At
p.239 he said:

Frequently a police officer invites or requests a suspect to accompany him to a police
station or to some other place for the purpose of pursuing police enquiries and the
suspect voluntarily complies. Such an invitation or request does not amount to
deprivation of liberty (The Queen v King, per King J at pp.128-129), even though the
police officer would have made an arrest if the suspect had not complied and even
though the suspect believed that that would be the result of non-compliance.

If, however, the circumstances are such that the words uttered, although in form an
invitation or request, would in the circumstances convey to a reasonable person that
he had no genuine choice as to whether to accompany the police officer, it becomes
incumbent upon the police officer to make it clear that the suspect is not under arrest
and is free to refuse to accompany him, and, in the absence of such an intimation, the
apparent invitation or request may constitute an apprehension.

In The Queen v. S and J (1983) 32 SASR 174 two aborigina youths were asked by police if they
would accompany them to premisesin question and later the police station. Admissions were made
by the appdlants at the Sation. The gppellants had been informed by the police that they were not
under arrest. It was argued that the confessons were not voluntary that the suspects had been
interrogated separately without the presence of a guardian or friend and that the investigating police
officersfailed to observe the police orders regarding the questioning of juvenile aboriginas.

The trid judge found that the appellants were not under arrest at the time of questioning and that
the admissons were admissble.  The mgority of the Court of Apped concurred with this

concluson. Mitchell J, a p.185 quoting the above passage from Conley, considered that it was
reasonable to assume that the police officers wished to avoid arresting the appellants until they

had conducted formal interrogations and that the police had made it sufficiently clear that they
were not arresting the appdllants. (see p 185 and 186) Her Honour said she might have had some
doubt that they were free to refuse to accompany the police, particularly as they were being
watched by uniformed officers, but she was unwilling to overturn the trial judges decision as he had
the advantage of seeing and hearing the witnesses.

White J, the dissenter (at 188), applied the second part of the quoted passage from Conley and said
that the de facto control over the freedom of movement of the appellants led to ether:

an inference of de facto arrest or at least a substantial ambiguity about arrest which
gives rise to an onus on the police officers to disabuse the minds of the suspects
about their position.

The Supreme Court of NSW in O'Donoghue (1988) 34 A Crim R 397 again considered the issue
whether a person requested by the police to accompany them to the station was under arrest. Hunt

Jat p.402 thought the issue was whether the police officer had conveyed to the suspect by what he
said or did the impression that the suspect was not free to leave or to refuse to accompany the
officer. If that impression was formed solely from the suspect's own belief that a request from a
police officer constituted a command then as the High Court has recognised, it was not conveyed
by anything said or done by the police officer. Accordingly, in that case there was no arrest.

More recently the question arose in Sammak v The Queen in the Tasmania Court of Appedl. There



the Court drew a distinction between "in custody” for the purposes of the Judges Rules and
"arrest" which was the criteria for the statutory duty in question. Zeeman J. held that the evidence
was sufficient to establish the former, but insufficient to satisfy the higher threshold required by the
statute.

However, he added:

The mere state of mind of a police officer that he would have detained the applicant
had he attempted to leave was insufficient to constitute detention. The applicant went
to the police station voluntarily. There was no evidence that thereafter he formed any
belief at any relevant time that he would not have been permitted to leave should he
have attempted to do so.

Rule 2 of the Judges Rules provides that a caution has to be administered before asking any
questions, or asking any further questions, when any member of the Force has made up his mind to
charge a person with a crime.

The ALRC noted that this gives rise to two difficulties. Firgly, it isimpossible to determine a police
officer's state of mind at a particular point in time. Secondly, even if the accused understands that
the police officer has decided to charge him, the caution may be given too late in the interview.

The Commission continued:

This problem is accentuated when it is appreciated that it is usual and perfectly
understandable police practice, so far as possible, to delay characterising the
situation as custodial until such time as sufficient evidence is obtained to both make
an "arrest" and to lay a charge simultaneously. (see para 140)

Conclusion

Suffice to say there is confusion regarding the concept of "custody” and when the caution should be
given in accordance with the Judges Rules. This uncertainty has led to undesirable police practices.

By way of concesson, any confesson made as a result of such a breach, may be rendered
inadmissible by virtue of the judge exercising his discretion.

2.8.5 Taking a Chance

It has aso been suggested that the police may ignore the requirement to bring a person before a
judticeif they congder that it will interfere with their investigations.

The NSWLRC (1990:15) claims that in its course of research, which included interviews with
senior police officers, many said they would take the risk rather than lose potentialy valuable
evidence.

2.9  The Question of Balance - Should the Police have the Right to Interrogate?

The centra issue in Volume 1V of the Commisson's report derives from the common law rule
espoused in Williams v R that an arresting officer is not entitled to hold a person merely for
guestioning and a person arrested can only be questioned until such time as it is reasonably
practicable to bring him before ajustice. The complex and diverse legal implications flowing from
this have been canvassed above.

What remains to be discussed are the socid implications surrounding this rule. Should the police
have the power to detain for questioning?

The Gibbs Report (1989:29) noted that many law reform bodies had proceeded on the view that
the police should have the power for questioning, and that the divergence of opinion was more on
whether arrest should be a pre-requisite to the detention.



Williams recognises that the common law alows scope for a police officer to question suspects
about offences. Mason and Brennan JJ at 300 said:

There is nothing to prevent a police officer from asking a suspect questions designed
to elicit information about the commission of an offence and the suspect's
involvement in it, whether or not the suspect is in custody. But if the suspect has been
arrested and the inquiries are not complete at the time when it is practicable to bring
him before a justice, then it is the completion of the inquiries and not the bringing of
the arrested person before a justice which must be delayed.

Many jurisdictions have now enacted legidation to provide a statutory time frame in which that
guestioning can take place. The CJC's proposed scheme alows a minimum of four hours. A set
detention period for questioning raises the following issues.

Does the common law need to be so extended?
Isthis type of schemein conflict with the established right of the accused to remain silent?

How does the position of power between police officers and members of the  public
affect the "quality” of evidence obtained during this extended period?

In respect of this last issue Woods (1990:15) highlights the oft ignored fact that some interrogation
techniques may cause a suspect to confess to something he did not do. The following can aso be
gleaned from his research:

the environment aone in which interrogations are conducted contain pressures that may
make an innocent person fasaly confess.

in the interrogation room these pressures are compounded by the stresses created by the
room itself, particularly isolation from the outside world and the absence of distractions.

police control over al of the sugpect's actions while he is in custody which can reduce the
accused to astate of shock.

recent empirical studies revealed that the initia shock of arrest and imprisonment may mean
the suspect isin abadly debilitated state when he enters the interrogation room.

In Williams four of the five judges referred to the need to strike a bal ance between the requirements
of effective law enforcement and the long standing common law protection of persond liberty.

Mason and Brennan JJ adopted the statement that the right to persond liberty is the most
elementary and important of all common law rights. Further at 292:

the right to personal liberty cannot be impaired or taken away without lawful authority
and then only to the extent and for the time which the law prescribes.

And at page 299:

The jealous protection of personal liberty accorded by the common law of Australia
requires police so to conduct their investigation as not to infringe the arrested
person's right to seek to regain his personal liberty as soon as practicable.
Practicability is not assessed by reference to the exigencies of criminal investigation;
the right to personal liberty is not what is left over after the police investigation is
finished.

There have been at least two different gpproaches as to the correct balance that law enforcement
seeksto achieveinthisarea. The approaches can be described as:



1 A baance between the rights of the individua againgt the rights of the community.

The terms of reference of the Philips Commission (1981:4) required it to have regard:

to the interests of the community in bringing offenders to justice and to the rights and
liberties of persons suspected or accused of crime.

The British Prime Minister in his statement in the House of Commons said there was:

a balance to be struck here between the interest of the whole community and the rights
and liberties of the individual citizen. (1981:4)

But as the Commission noted (1981:5) this raised:

a number of difficult and insoluble questions. Can there be in any strict sense an equation
drawn between the individual on one side and society on the other?

2. A baance between two separate (public interest) requirements.
As Odgers (1990:220) noted:

There is a public interest that criminal investigation and prosecution be effective.
Equally there is a public interest that it be carried out in a civilised manner. These
interests sometimes come into conflict and the problem is in finding the right
balance.

In consdering these two approaches the NSWLRC (1990:57) opined that the former was
inappropriate as it sought to put an individual interest againg a socid interest whereby the
individual interest will prevail. It preferred the latter because they reasoned that both needs were
separate requirements of the public interest in proper law enforcement.

As to the current gate of baance the Crown Prosecutors Association of Queendand in its
submission sad:

It is of course, essential to our society's concept of justice that suspects in police
custody are treated fairly and properly, and that accused persons are accorded the
benefits of rights given to them by the law. But have we not reached the stage where
the pre-occupation with accused persons' rights has totally overwhelmed the
legitimate right of the community to have offenders brought to justice?

"Rights" in genera were discussed by Odgers (1985:90). He made a vdid point that there is a
difference between ensuring individuals know about a right they possess and actually encouraging
themto useit. Inthe case of theright to silence the sugpect is under no legal obligation to speak to
the police, and thus he has the right to say nothing. However, Odgers points out that a right is
hollow if an individual does not know of its existence. If a system of law confers rights on people
then they should know them. If people are not informed of their rights, those who are better
educated or have previous experience of police questioning will have an advantage over those who
have |ess education or no previous experience.

The ALRC noted no criminal justice system deserves respect if its wheels are turned by ignorance.

However, Odgers adso noted that it is not necessarily in the public interest that everyone who
possesses a right should exerciseit. As an extension to that proposition, it is not necessarily in the
public interest to encourage individuals to exercise their rights. It followsthat it is not necessarily in
the public interest to develop a procedure which will both encourage and lead to the exercise of a
particular right. For example the presence of lawyers during interrogation which will increase the
probability that suspects will exercise their right to say nothing or a least say nothing to damage
their interests. While the public interest is subjective, it would be difficult to judify a system
whereby persons who know something about an offence are encouraged to say nothing at al to the



police.

210 Summary

The above discussion reveds that the current Stuation in Queendand can be summarised as
follows:

Police questioning plays an important role in the criminal investigation process. While its
primary function isto obtain confessonsit aso has Sgnificant ancillary purposes.

At common law a confession is admissible as an exception to the hearsay rule if made
voluntarily. The retionale for the admisson of confessona evidence, which is otherwise
hearsay, isthat such statements againgt interest, if made voluntarily, are likely to be true.

At common law no person can be detained smply for the purposes of questioning, and an
arrested person can only be questioned until such time as it is reasonably  practicable to
bring him before ajudtice.

In Queendand, s.552 of the Criminal Code and s.69 of the Justices Act impose a duty upon
a police officer to take an arrested person before a Magistrate as soon as practicable.
These sections prevent delay in order to question the suspect.

Despite a confession being prima facie admissible, that is, it was given voluntarily, a Court
may exclude the evidence in the exercise of its discretion, if:

in al the circumstances it would be unfair to admit the evidence againg the
accused. For example:

- police investigating the matter fail to obtain independent verification of a
confession, such as a video taped record of interview, in circumstances
where the means to obtain verification was readily available.

- access to a lawyer has been refused, despite numerous requests by the
accused.

- ignorance of the special needs of a person.
- the confession has followed prolonged or ingppropriate questioning.

- the confession has been obtained in breach of the Judges Rules, such asthe
omission of a caution after arrest.

there is someillegality attaching to the procurement of the confession and therefore
it would be againgt public policy to admit the evidence. For example:

- the accused has been unlawfully arrested and detained for questioning.

- the accused has been lawfully arrested but detained for questioning in
contravention of the Criminal Code and the Justices Act.

The Judges Rules have higorica significance and were developed to guide police in their
questioning of suspects, including the giving of the caution asto the right to silence.

The Rules do not have the force of law and are only administrative directions. However,
breaches of the Rules may invoke a judge to exercise his discretion and rule the evidence
inadmisshle.

The 1912/1918 Rules have been held to gpply in Queendand, athough, some Queendand
authorities have also referred to the 1964 Rules.



The 1912/1918 rules have been incorporated in the Queendand Police Operations Manual.

In order to detain a person for questioning some claim that undesirable police practices
have developed such as.

arrest out of hours.
arrest on aholding charge.

declining to, or delaying the, arrest of a suspect so that the caution is not given or is
given at alate stage in proceedings. (often referred to as voluntary attendance).

The right to silence means that no person is required to answer questions put to him by a
person in authority and, as a corollary, at trid no adverse inference can be drawn from a
persons election to remain silent.

There is no common law or conditutiona right to a lawyer. However, the Police
Operational Procedures Manual orders members to alow suspects to contact a legal
representative upon regquest, and, there is case law to support the proposition that denia of
such access may lead the judge to exercise his discretion and refuse to admit any
confessond evidence.

The advent of eectronic recording has the potentia to reduce involuntary or fabricated
confessons. The Police Commissioners Administrative Directions 1989 Electronic
Recording of Interviews and Evidence Manual require that al interviews with suspects in
relation to indictable offences are to be both audio and video taped. Provision is made for
dternative procedures where equipment is unavailable. A breach of this requirement may
lead to evidence being excluded in the exercise of the Court's discretion.



3. THE TREND TOWARDS REGULATED SCHEMES

3.1  Other Regulated Schemes

The common law stuation with regard to police powers for detention and questioning of suspects
has been the subject of review by many law reform bodies. Legidative schemes governing the area
have been implemented, or are proposed, by numerous jurisdictions.

The concept of these schemes is very similar and can be broadly described as providing a statutory
framework for conferring on police the power to detain and question suspects for either a fixed
period or a"reasonable” time.

By way of "baance" anumber of safeguards are offered to the suspect, such as.
acaution in relation to the right to sllence;
accessto alawyer;
an opportunity to communicate with afriend or relative;

for non-citizens an opportunity to obtain consular assistance and, if required, an interpreter;
and

specid rules regarding persons with specia needs.

Their implementation is aso supported by recording requirements, supervison such as custody
officers, and disciplinary measures.

Findly, many schemes address the excluson of evidence which has been either unlawfully or
improperly obtained.

Much has been written on the topic, and now there is an opportunity to observe the systems in
those jurisdictions that have already, or are proposing, the implementation of such schemes.

A summary of the features of both the current and proposed legidation is contained in Appendix 10
of the Commission's report. However, it is necessary to understand the background to the
introduction of those schemesin the various jurisdictions.

The following isasummary of the responses to the issue in other jurisdictions:

United Kingdom. Asaresult of the Royal Commission on Crimina Procedure (the Philips
Commission) which releasad its report in 1981, the Police and Criminal Evidence Act
1984 (PACE) was enacted. It provided a comprehensive code on police interrogation. The
operation of PACE was subsequently reviewed by the Royd Commisson on Crimind
Justice, chaired by Viscount Runciman. The Commission's report was released in 1993.

The Commonwealth. In 1975 the Audrdian Law Reform Commission in its Criminal
Investigation Report, recommended detention for questioning. Despite attempts to pass
legidation giving effect to these recommendations, it was not enacted. The matter was
reconsidered by the Gibbs Committee in 1989 which resulted in its subsequent report titled
Detention Before Charge. As a result, the Crimes (Investigation of Commonwealth
Offences) Amendment Act 1991 was passed to amend the Crimes Act 1914 thereby
enabling federal and state police to question a suspect after arrest. The provisions apply to a
person suspected of committing a Commonweslth offence irrespective of the State or
Territory in which they were arrested.



Victoria. The Victorian scheme dlowing post arrest detention for questioning, was
adopted in 1984 as a result of a report by a Committee chaired by the Director of Public
Prosecutions, Mr John Phillips Q.C., requested by the then Attorney-Generd. Victoria was
the first jurisdiction to ater the common law position. Pursuant to amendments to the
Crimes Act 1958, an arrested person could be held for an initid period of six hours. The
operation of the Victorian scheme was reviewed by the Coldrey Committee in 1986, and,
asaresult the fixed period of detention was substituted for a "reasonable time''.

South Australia. In 1985 South Audtralia followed suit and pursuant to amendments to

the Summary Offences Act 1953, a scheme was introduced alowing pre-charge detention
for up to four hours.

Northern Territory. In 1988, following the decison of Williams v R, amendments to the

Police Administration Act 1978 were enacted. As a result, a person can be detained by
police for a"reasonable period” after arrest.

Similar schemes are also proposed in:

New South Wales. Section 352 of the Crimes Act 1900 (NSW) provides for the power to
arrest without warrant and take the arrested person (and any confiscated property) before a
Justice to be dedlt with according to law.

In 1990 the New South Wales Law Reform Commission released a Report titled Police
Powers of Detention and Investigation After Arrest. The Report recommended the
introduction of a regulated scheme to replace the common law. This has resulted in the
recent Crimes (Detention After Arrest) Amendment Bill 1994 which gives the police the
power to detain suspects between arrest and charge for a“reasonable time'.

New Zealand. In New Zedland anyone who is arrested and charged with an offence, and
not released upon bail or summons, must be brought before a court as soon as possible.
This is in accordance with section 316(5) of the Crimes Act (New Zealand). In addition
section 23(3) of the Bill of Rights Act 1990 (New Zealand) provides:

Everyone who is arrested for an offence has the right to be charged promptly
or to be released.

The New Zedland Law Reform Commisson proposed a regulated scheme providing for
post arrest, pre-charge detention for questioning in a discussion paper released in 1992. In
October 1994 the Commission released its report on the matter titled Police Questioning.
That report advocates a regulated scheme permitting pre-charge questioning for a period
"reasonable in the circumstances’ not exceeding six hours. The Report contains a draft
Police (Questioning of Suspects) Act.

Tasmania. In Tasmania a police officer who arrests a person must bring him/her before a
justice as soon as practicable. Thisis in accordance with section 34A(1) of the Justices Act
1959 (Tas) and section 303 of the Criminal Code 1924 (Tas).

Pursuant to the Standing Reference on Crimina Law and Procedure given to the Law
Reform Commissioner of Tasmania in September 1988 by the Attorney Generd, the
Commissioner wasto review crimina law and procedure and seek proposals for reform.

The Commissioner appointed a Committee to assist him in preparation of aReport  on
Police Powers of Interrogation and Detention which was published in 1990. The Committee did
not recommend aregulated scheme as such. Instead it recommended that a police officer who has
arrested, or who has custody of an arrested person, must within a reasonable time after the arrest,
either release that person or present him before a Court. In determining what is a reasonable time a
police officer may congder, inter dia, the need to detain the person for the purposes of questioning.
If that person is freely and voluntarily answering questions properly put, his detention is deemed to



be reasonably necessary.

The common law gtill appliesin Western Audtrdia. The Bail Act 1982 (WA) provides that a police
officer, or other person, who arrests a person for an offence has aduty to either:

if empowered by the Act, grant bail; or

as soon asis practicable, bring or cause the person to be brought, before a court to consider
that person's case for balil;

whether or not the person, or any person on his behdf, has applied for bail.

3.2  The Regulated Scheme Proposed by the Criminal Justice Commission

Volume IV of the Crimind Justice Commission's Report on a Review of Police Powers focuses
upon the police use of questioning and whether there is a need for change to the current law and
practice in Queendand.

The Report examines the rules which govern police questioning of suspects and the ways in which
police react to these rules. The Commission argues that the current state of the law and practice
concerning the questioning of suspects by police is confusing to both suspects and police. The
Commission emphasises that questioning of suspects is an important part of the work of modern
police services. Further, the Commission argues that:

the rules governing the treatment of suspects give little recognition to the central role
which questioning plays. Moreover, these rules are ambiguous and, for this reason,
relatively easy for police to circumvent. The police have been assisted in this regard
by the willingness of courts to accept legal fictions and loopholes such as voluntary
attendance and out-of-hours arrests, and to admit evidence obtained in
contravention of the rules. As a result, police have been encouraged to detain
suspects unlawfully in order to question them, and to take the chance that the court
will not exclude any evidence which emerges (NSWLRC 1990, p.15). (1994:669)

The Commission identified three broad options in determining how to respond to the problems:
accept that there will always be problems and do nothing;
enforce the current rules and rights of the accused; and
adopt aregulated scheme that takes account of what police redly do.

The Commission's report rejects the first and second options. In respect of the first option, the
Commission argues that:

there are manifest inadequacies with the current law. These problems are a direct
consequence of the fact that the law has failed to adapt to changing conditions within
the criminal justice system.(see Appendix 11) Unless the problems are addressed, the
gap between law and practice will continue to grow. Police are being asked to work
with law which is at least 100 years out of date. Moreover, the law's deficiencies
have long been publicly acknowledged: it is almost 20 years since the ALRC's
seminal 1975 report on Criminal Investigation made clear the need for reform, and
eight years since the High Court decided Williams v The Queen (1986) 161 CLR
278. (1994:671)

The Commission's report concludes that it should adopt a comprehensive regulated scheme which
recognises the rights of suspects as well as the importance of interrogation to the crimina
investigation process.



The key features of the scheme proposed by the Commission are:
That police be obliged by law to:
inform suspects at the outset whether they are under arrest. (1994:680)
inform suspects who are not under arrest that they are free to leave. (1994.680)

caution suspects as to their right to remain slent, prior to the commencement of
any questioning. (1994:682)

To empower palice, if they have reasonable grounds, to detain an arrested person for
questioning or other investigative purposes for a reasonable period up to a maximum of
four hours taking into account time-out periods. (1994:693,695)

Further, that provison should be made for an extenson by a magisirate to extend that
detention period up to a further eight hours and, in very unusua cases, a further extenson
may be authorised by a Supreme Court judge for such period as he/she specifies.
(1994:698)

For the purpose of determining the scope of the scheme the Commission's report
recommends that the term “suspect' should include a person who has been arrested or isin a
police station, police vehicle or police establishment in the company of a police officer, or is
otherwise under police control and isthe subject of a crimind investigation to determine his
or her involvement (if any) in the commission of an offence. (1994:677)

That the scheme apply to volunteers. In particular, that volunteers and police should appear
before a magidrate after the first four hours of questioning and again after a further eight
hours (not counting time-outs). (1994:702) The Commission argues that applying the time
limits to volunteers should prevent police from circumventing the retrictions by classifying
people as volunteers rather than arresting them.

A scheme of free legal advice for suspects should be introduced.
The Commisson's report emphasises that the precharge detention provisons
recommended should only be adopted if the proposed free legd advice scheme for suspects
who police wish to question is dso introduced. The Commission estimates that the annual
cost of operating afreelega advice scheme would bein the range of $1.55 million to $2.59
million. (1994:713)
The Commission's report considersit essentia that a designated “Custody Officer' should be
responsible for the care of the person and the protection of his or her rights during the
detention period. The Commission recommends that the responshilities of the Custody
Officer should include:

informing the suspect of hisor her rights;

determining whether pre-charge detention is warranted,

authorising investigative procedures involving the suspect;

identifying and attending to any “specia needs of the suspect;

ensuring that the suspect has medical assistance, rest and refreshment; and

ensuring proper custody records are maintained. (1994:728)

After consdering the effectiveness of exigting sanctions where an officer fails to comply
with rules relating to the conduct of investigations, the Commission's report proposes that:



there be a forma procedure for ensuring that, where it becomes apparent during
court proceedings that police have acted in a way that may warrant crimina
disciplinary or remedid action, the breach is referred to the Commissioner of
Police. (1994:733)

legidation be developed which defines the circumstances in which unlawfully or
improperly obtained evidence isto be admitted in court proceedings. (1994:737)

al interviews of suspects by the police be dectronicdly recorded and that
unrecorded confessions and admissions be inadmissible in court proceedings unless
there are exceptiona circumstances. (1994:740)



4. GENERAL OVERVIEW OF THE PARLIAMENTARY
COMMITTEE'S RECOMMENDATIONS

4.1  General Overview of the Parliamentary Committee’'s Recommendations

The Committee in its review of the Commission's report has at al times been cognisant of the
following matters:

that police powers not be increased without a demonstrated need for such increase;

that fundamental rights, such as the right to slence and the right to persona liberty, only be
trespassed upon where there is a demonstrated need;

that any proposed regulated scheme is consstent with prior recommendations of the
Committee;

that any proposal be economically and operationaly practicable; and
that all aternatives be considered.

The Parliamentary Committee does not support the Commission's recommendations for a regulated
scheme asoutlined in Volume V.

The Committee appreciates that its regjection of the Commission's report does not necessarily mean
that the Commission's report will not be ultimately accepted by the Parliament. Therefore, the
Committee, despite its regection of the Commisson's proposed scheme, will address each
recommendation separately.

There are a number of reasons why the Committee rgjects the Commisson's proposed regulated
scheme. This chapter will discussin some detail each major reason.

4.2  Viability of a Free Legal Advice Scheme

The Commission's recommendations regarding pre-charge detention are contingent upon the
introduction of afree legal advice scheme. The Committee does not believe that such a schemeis
economically or practicably viable.

The Commission has estimated the costs of such a scheme to be in the range of $1.55 to $2.59
million per year. However, the Commission further notes that this costing is dependent upon the
utilisation rate. The Committee, and a number of other organisations represented during the review
process, have serious doubts as to the reliability of the Commission's costing.

The legd advice scheme may in redlity cost the community many millions more per year than has
been edtimated.

In addition, the Committee has reservations as to the efficacy of any free legd advice scheme.
Experience in other jurisdictions which have operated free legal advice schemes indicates that the
qudity and value of lega advice provided under such schemes is often deficient. Therefore, often
the red safeguard vaue of these schemesisillusory.

The Commission emphasises the necessity for free legd advice if apost arret, pre-charge detention
scheme is adopted. The Commission views the free legd advice scheme as a counter balance or
maor safeguard to the power to detain for questioning. However, in costing the scheme the
Commission has estimated an initid utilisation rate of gpproximately 24%. If only 24% of suspects
take up the proposed free legal advice, what isthe real safeguard vaue of the scheme?



The Commission and proponents of the Commission's recommendations have emphasised that
support for pre-charge detention is dependent upon a free legal advice scheme. The Committee
cannot support afree legd advice scheme.

4.3 Increase in the Incidence of Arrest

The Committee is of the opinion that the Commisson's proposed scheme will incresse the
incidence of arrest.

In its report N0.23B (1994:202), the Committee recognised that the act of arrest is a serious
interference with personal liberty, and as such should be exercised sparingly and judiciously.

The Committee notes with interest the Commission's prior concern with the problems associated
with arrest and the Commission's attempits to reduce the incidence of arrest:

The Commission considers that the police use of arrest rather than the complaint
and summons procedure should be reduced. To make it clear that the discretion to
arrest is to be used as a last resort, the Commission believes that the statutory power
to arrest without warrant should also state that its use ought to be restricted to cases
where proceedings by an alternative manner would not be effective. In making this
recommendation the Commission recognises, as the Queensland Police Service has
observed, that the police often find it more administratively convenient to arrest a
person than to employ the summons procedure. (1993:601)

Recommendation 13.5 of Volume Il of the Commission's report (1993:604) proposed a set of
criteriawhich regtricted the power of a police officer to arrest a person:

The Commission recommends that consistent with Recommendation 13.4 an arrest
should only be made where a police officer has reasonable grounds to suspect that it
is necessary to:

(M establish the identity of the person;

(i) ensure the appearance of the person before the court;

(ili)  prevent the continuation or repetition of the offence or the commission of
another offence;

(iv) obtain or preserve evidence relating to the offence;

(v) prevent the harassment of, or interference with, a person who may be
required to give evidence in respect to the offence;

(vi) prevent the fabrication of evidence in respect of the offence; or

(vii)  preserve the safety or welfare of any person.

The Committee, in report 23B, concurred with the Commission that the power to arrest was
overused. However, the Committees proposed regime went further than the CJIC's

recommendation in order to discourage the use of the arrest power. In particular, the Committee
recommended:

that the threshold for arrest be reasonable grounds to believe; and

that arrest not used to obtain evidence.

In respect of the last matter, the Committee noted:

The CJC recommends that criteria (iv) be worded "obtain or preserve evidence
relating to the offence".

As noted by the Queensland Law Society:



The conditions proposed by the Commission included:-
"(IV) to obtain or preserve evidence relating to the offence"
whereas the CCRC proposed:-

"preventing the concealment, loss or destruction of evidence relating to the
offence".

There is not real justification in the report for this change, apart from a general
reference to other jurisdictions (p.602) where there appears to be a combination of
both purposes. The Law Society is concerned that arrest should not be used to

obtain evidence - that purpose can be achieved by use of the search, entry and seize
power if necessary.

The Committee concurs with the Law Society's submission. (1994:215)

Therefore, the Committee recommended:
The Committee amends CJC Recommendation 13.5.
The Committee recommends that, in relation to indictable offences, the offender
should be proceeded with by way of summons or citation notice, unless a police
office has reasonable grounds to believe that an arrest is necessary to:
(M establish the identity of the person;

(i) ensure the appearance of the person before a court in respect of the offence;

(ili)  prevent the continuation or repetition of the offence or the commission of
another indictable offence;

(iv) prevent the concealment, loss or destruction of evidence relating to the
offence;

(v) prevent the harassment of, or interference with, a person who may be
required to give evidence in respect of the offence;

(vi) prevent the fabrication of evidence in respect of the offence; and/or

(vii)  preserve the safety or welfare of any person - including the arrestee.

The Committee recommends that, in relation to simple or regulatory offences, the
offender should be proceeded against by summons or citation notice unless the police
officer has reasonable grounds to believe that an arrest is necessary to:

(M to establish the identity of the person;

(i) prevent the continuation or repetition of the offence or the commission of
another offence;

(iii)  preserve the safety or welfare of any person - including the arrestee; and/or

(iv) ensure the appearance of the person before the court in respect of the
offence.

In relation to both the above provisions, a positive obligation must be placed upon



police, if they arrest persons on the basis of criteria (i) in each case, to take positive
steps as soon as possible to establish the identity of the person so as he/she can then
be released. (1994:216-217)

The ALRC Report (1975:para 10) noted that one dissenter (now the Hon Sir F G Brennan Chief
Justice of the High Court) thought that giving the police power to interrogate after arrest would
lead to more arrests a an earlier stage in the investigation. The report stated that the dissenter
further thought that:

... When a person is arrested, he is thereby affected by physical and psychological
constraints. He is neither legally nor actually free and he is conscious of the power
which authorities then have over him. In such a situation he ought not to be subject
involuntarily to the exercise of the interrogator's powers.

Dr Rodney Harrison QC (1994:10) has also suggested that a police power of detention for
questioning will be easly abused in anumber of ways, including:

First, under the present law, arrest is viewed as a step taken generally with a view to
the laying of a charge. While they do occur, arrests which do not result in a charge
being laid are a relative rarity, and have at least in theory the potential to leave the
Police open to a claim for false arrest. If the Police have a power of arrest for
guestioning, then detention for questioning becomes in itself the potential
justification for the arrest. The temptation will exist to arrest mere suspects and pull
them in for questioning, irrespective of the existence of "reasonable cause to
suspect”. The temptation will also be there, | suggest, to arrest for that ostensible
purpose individuals who are making a nuisance of themselves, with a view to
ensuring they cool their heels in custody for a few hours, at which time they can be
asked a few questions for the sake of appearances, and then sent on their way,
summary justice exacted. The nature of the power to arrest makes substantive review
of its exercise very difficult in practice. A claim for damages for false imprisonment
or arbitrary detention will seldom be a practical avenue of redress, and a complaint
to the Police Complaints Authority, even if successful, is not much comfort for an
unjustified loss of liberty.

The same concern was expressed by Mr Jerrard, the Bar association representative, at the public
hearing:

The Bar had also suggested that the power of arrest itself be limited to the same position as
it is under section 8A of the Crimes Act—that is, that an arrest is only lawful where the
arresting police officer has reasonable grounds for the view that proceeding by way of
summons would not be effective. If you have a system of authorised precharge detention,
there is a risk that police will want to arrest people rather than to summons them, simply so
that they can take advantage of this free gaol period, so to speak, that the police get. One
must not encourage arrests because of this wonderful procedure of locking people up when
they have not even been charged, which will be available after they are arrested. So this
package should include the strict requirement that one can only make an arrest if one has
reasonable grounds for the view that proceeding by summons would not be effective to secure
attendance at court. (1994:23) [Emphasis added]

The Committee believes that the proposed scheme advocated by the Commission in respect of post
arest, pre-charge detention is inconsstent with the objectives of both the Commission's and
Committee's prior reports to discourage arrest. Rather, the Committee believes that the proposed

scheme will encourage police to arrest suspectsin order to obtain evidence, namely, confessons.

The increased likelihood of the use of the arrest power is not in the interests of the public, both in
terms of the social cost to civil liberties and the economic cost associated with arrest.



4.4 Inherent Inconsistency with the Right to Silence

The Committee is convinced that any scheme which revolves around detention for questioning is
inherently at odds with the right to slence. Such a scheme is also a odds with the concept of
voluntariness which isthe basis for admission of confessond evidence.

The Commission has recommended that a person be given a caution regarding his right to remain
dlent before questioning. However, if a detained person refuses to answer questions, he may
nonetheless remain in detention. The continued detention of a suspect who has indicated that he/she
does not wish to answer questions is inconsistent with an election to remain silent. The fear is that
the act of detention may itsdf induce a detained person to not exercise the right to silence, and
perhaps, induce a confession that isfase.

Dr Rodney Harrison QC (1994:11) states:

Detention in Police custody for questioning may well include significant periods of
solitary incarceration; periods of questioning, quite possibly prolonged; deprivation
of sleep; possible visits to the alleged scene of the crime, requests for and possible
undergoing of testing or medical examination, and so on. The longer all this goes
on, the more likely it is that some suspects, at least, will feel under pressure -
whatever cautioning and legal advice they may originally have received - to make
some kind of admission, if only to bring their detention at the hands of the Police to
an end. The proposals would enable the Police to wage a subtle "war of nerves"
during the period a suspect is detained. Even if the actual interviews are videotaped,
much is likely to occur out of the frame of the camera. The decided cases recognise
the overbearing effect that prolonged Police questioning, even in the face of an
exercise of the right to silence, can have: see eg. R v Wilson, supra; R v Beazley,
supra; R v Finlay (1987) 3 CRNZ 483.

Later, Dr Harrison QC notes that under a scheme of pre-charge detention the right to silence is
subordinated.

The Committee notes Recommendation 19.2 of the Commission's report which states:

The Commission recommends that the right to remain silent should be retained in its
present form. To this end the Commission recommends that legislation should make
it clear that the proposed scheme of pre-charge detention does not in any way
derogate from the right to remain silent.

The Committee finds it difficult to comprehend how legidation could cure the inherent
inconsstency between the Commission's proposed scheme and the right to remain silent.

Some advance the argument that detention for questioning under "regulated schemes' will herad
the end of the right to silence. Moreis said about thisin chapter 6.

45  ARegulated or Legislative Scheme will not cure all Deficiencies

The Committee recognises that there are uncertainties and deficiencies in the current law. The
Committee aso appreciates that from time to time abuses occur within the current system.
However, the Committee does not believe that the Commission's regulated scheme will prevent
abuses by police, nor will it cater for every eventudity.

The Committee is sceptica of the attempt to curb abuse by a detalled legidative scheme.
Legidation cannot cure al evils. A legidative scheme will be equaly open to abuse.

Importantly, the Committee recognises thet it is impossible to cater in legidation for dl possible
scenarios.



AsWhiddett (1991:10) States

The plain fact is that no matter how painstakingly and microscopically prescriptive
the legislation, or even (as someone once observed) if police presented their evidence
in mint condition with sterilised gloves and tweezers, there will always be angles left
for defence counsel to worry and probe juries, sufficient to conjure up new and
creative red herrings which legislation could never hope to eliminate. Probity itself
will forever remain open to exploration no matter how elegant or long winded the
legislative prescription or meticulously careful the investigation.

Few would disagree that certainty in the law is for the good of al. But some (Harrison, 1994:8)
have criticised the legp from the common law position to a regulated scheme which ams to make
the law "neat and tidy". As it isrightly pointed out, even under a regulated scheme what remains
uncertain is the gpplication of the law to specific fact Stuations. Therefore, some argue that
regulated schemes do not result in any greater certainty than at present.

Legidation cannot provide for every stuation. An example is Pollard's case which concerned the
Victorian legidation. There the High Court had to interpret "questioning” as it appeared in
s.464H(1) of the Crimes Act which states that evidence of a confession or admisson isinadmissible
againg an accused unless:

(d) if the confession or admission was made during questioning at a place where
facilities were available to conduct an interview, the questioning and anything said
by the person questioned was tape-recorded ... and the tape-recording is available to
be tendered in evidence.

But, Pollard was interviewed twice. Only the later interview was tape-recorded and it was during
this one that he made some admissons. Did "questioning” mean questioning a both places of
interview or just at the place where the admissions were made?

Judicid interpretation of s.464C(1) was aso required. It provides that before any questioning, a
suspect must be informed of higher right to communicate with a friend or lawyer. The Court held
that for the purposes of this section "questioning” meant all the questioning which has taken place.
But the judges refused to imply into the section an automatic excluson of evidence obtained
subsequent to a breach of s464C. Rather, the common law discretions to exclude evidence were
to be applied.

The Commisson's report in attempting to find curial support for a legidative scheme relied upon
views expressed by members of the High Court. At p.675 the Commission's report Stated:

The approach proposed in this volume is also consistent with the views of the High
Court, as expressed in Williams. The High Court's primary concern in this case was
not to show how the law could be operated, but rather to highlight the need for
fundamental reform of the law on detention for questioning. It was made clear that
such reform should be the responsibility of the legislature. This was so both as a
matter of constitutional principle and because legislatures, unlike courts, were able
to provide detailed regulation of custodial regulation, including specification of
police powers and protections for suspects rights (see Mason and Brennan JJ at 398
and Wilson and Dawson JJ at 410).

However, the Committee notes that the Commission failed to make reference to the warning of
Wilson and Dawson 0. at 313:

If the law requires modification then it is better done, as Mason and Brennan JJ.
have pointed out, by legislation. For there must be safeguards, if necessary in the
form of time limits, and they must be set with a particularity which cannot be
achieved by judicial decision. Moreover, it is better that legislative change should
take place against the background of the common law as it has been understood in
this country, which has consistently viewed detention for the purpose of



investigation as an unwarranted encroachment upon the liberty of the person. The
experience of the common law is something which, in our opinion, should be borne
steadily in mind if and when the changing needs of society appear to require
statutory adaptation of the existing rules. [Emphasis added]

As the Bar Association's submission to the Commission pointed out, the High Court in Williams
did not advocate a modification of the common law.

The Issues Paper quotes extensively from the High Court judgments in Williams v. The
Queen (1986) 161 CLR 278. It is therefore important to keep in mind that the High
Court did not advocate a modification of the common law but did emphasise that, if the
legislature considered a change to be necessary, the provision of safeguards was
essential. The Bar approaches the matter in the same way. (1994: ?) [Emphasis added]

The Committee does not believe that the Commission's report has heeded this advice.

Some of the public submissons recelved aso stressed the limits of legidation. In the words of the
Crown Prosecutors Association:

The main thrust of the Fourth Volume is the creation of a legislative scheme to
regulate the detention and questioning of persons suspected of committing
criminal offences. While the clear definition of legal rights and responsibilities is
a most desirable aim, there is an unfortunate belief on the part of many in
government and the community that all social problems can be cured by
legislative action.

It is paramount that a legislative or regulatory scheme be so designed as to
properly achieve its aims. In the present case, it is essential that any legislation
regulating detention and questioning of suspects by police ensure that justice is
done to both the suspect and the community alike. There is a very real danger
that subsequent litigation will concentrate on the intricacies and mechanics of
the regulations rather than upon the justice of the individual case.

... Generally the Association agrees with most of the Criminal Justice Commission's
recommendations in this volume. However, it is a grave misconception that justice can

only be done by the prescription of rules and regulations. (1994:93 and 105) [Emphasis
added]

46  Recognising and Legalising Unlawful Police Practices

The Commission only redly acknowledged one objection to a regulated scheme, namely, that
police should not be rewarded for ignoring the law through the legalisation of their practices.

However, the Commission appears to have oversmplified the rationae for this objection.

The Committee believes that the basis for this argument is that police practices in detaining persons
for questioning is inherently undesirable, not that police should be rewarded for participating in
these practices.

The argument is best expressed that the attempt "to recognise reality and bring the law in the

books closer to the practice on the ground" isin fact legalisng undesirable police practices. (Philips
Commission 1981:110) (CJC 1994:673)

Dr Harrison QC (1994:9), in criticisng Smilar recommendations made by the New Zealand Law
Reform Commission, has described the logic of this approach as follows:



Although instances of illegal detention for questioning by the Police have regularly
come before the courts in recent years, it is difficult to know just how widespread the
practice is. While the judges have been rightly critical of such actions on the part of
the Police, there is nothing to suggest that the present law as to exclusion of evidence
is inadequate to deal with the problem. However, in the law reform context, surely it
is fallacious and indeed a travesty of reasoning to argue as the Commission does
that, because the Police are regularly breaching the law and usurping powers of
detention for questioning that they currently lack, the obvious solution is to provide
them with such powers. This is merely to reward the Police collectively for having
acted in an unlawful manner and in disregard of numerous judicial pronouncements
critical of their conduct. That is not the way law reform should operate in this
country.

Mr Michael Shanahan at the public hearings criticised a power to detain for questioning and
queried whether any confession made aresult would be voluntary:

... detention for questioning is simply an opportunity for the legalisation of

continued pressure to be placed on suspects. The dangers of that are that it could
well result in confessions that are not true. One must really question, in the entire
context of this sort of proposal, whether any confessions or admissions that result
after detention are truly voluntary. | think the illogic, perhaps, in some of the
proposals can best be gained by looking at one of the extension proposals in which a
Supreme Court judge must give the third extension and that a person can simply
decline to be further interviewed. One must wonder who is going to agree to be
further interviewed. If after four hours or eight hours, or whatever the period is the
police are applying for as a further period of time to continue their investigations—
and I would think that most of their investigations would be continued questioning of
a suspect—what suspect is going to agree to a further period of time?
There are other quick points that | would like to make. The rationale that the present
system results in trickery or law breaking by the police and because of that it is a
reason to actually change the law to allow what they presently do to be legal, I do
not think is particularly logical. The current system provides rights and obligations
for both parties: citizens and police. To argue that because the police are abusing
that system because it does not give them proper powers is an argument that could
be mounted for any excess. | do not think it is a particularly weighty one. The end
logic of that is to reduce crime by making everything legal. |1 do not think it is an
acceptable sort of argument. (1994:10) [Emphasis added)]

4.7 No Demonstrated Need for Change

The common law has jedloudy guarded the right to persond liberty and the right to silence. It has
aso jedoudy guarded againg the individual being subjected to arbitrary arrest and detention for the
purposes of questioning. The regulated scheme proposed by the Commission, if accepted, would
subgtantialy alter the balance that has been struck during the course of this State's legal history.

The Commission has previoudy stated that any change to police powers should only be in response
to ademonstrated need.

The Queendand Law Society did not believe such extenson of police powers was judtified. Its
submission Stated:

You will see from the earlier submissions that the Society does not support the
Commission's recommendations for post arrest (pre-charge) detention and does
not accept that there is any persuasive objective evidence in the form of statistics
or case studies which justifies this proposed extension of police powers.

Your Committee will be aware from earlier submissions by the Society in respect



of Volumes Il and Ill of the Report, that the Society does not accept that the
conferring fo more and more powers on law enforcement agencies (and the
creation of heavier and heavier penalties) leads to a reduction in the crime rate,
and examination of the enforcement models for drug offences in Queensland and
Federally discloses that increased police powers do not impact on the rate of the
commission of offences.

...The Society would take this opportunity to commend the Commission upon its
Report on this most difficult issue but remains of the view that there is insufficient
justification for such an expansion of police powers and that the safeguards and
the sanctions may well prove to be illusory. (1994:61) [Emphasis added)]

At the public hearing, Mr Potts representing the Law Society emphasised that a case for increasing
police powersin this respect had not been made out:

Mr Potts: ... increasing powers given to quite often very junior officers of the
Queensland Police Service in respect to people's freedom—freedom to move at a time
when people who are the subject of these restrictions are almost inevitably at a
major disadvantage. | say that because, although this is a society with rights—for
example the right to remain silent—many people, although those rights may be told
to them, do, for many reasons, quite often bad reasons, give up that right to remain
silent. They do so because of perhaps poor education, in some cases fear, in some
circumstances because they are trying to protect other members of their families
from further investigation or bother or indeed even a shame of knowing that their
friend or their relative, their husband, father, mother, brother, sister is in fact at a
police station.

The inevitable response that most criminal lawyers have is that quite often we find
people who are at police stations who make admissions for very bad reasons and
quite often admissions which it turns out do not meet with the facts. In some cases
they are admissions which are simply—I am not suggesting violence but |1 am
suggesting are obtained in circumstances where there is certainly some implied
threat, force or inducement upon them to make such admissions.

The reality that the Law Society addresses is simply that the Law Society resists as
strongly as it can the increasing powers that are being placed in the hands of police
officers. We say that it is incumbent upon those persons who wish to expand the
law and expand these powers to show that there is a genuine need. It seems, and |
would imagine that much of the submissions and evidence that you will hear and
have heard—and | heard a few minutes of Mr O'Gorman's addresses to you—is
anecdotal. We say that there is little evidence of any substance which demonstrates
a need for pre-sentence detention. (1994:37) [Emphasis Added)]

Smilarly, the Legd Aid Office's submission believed that no case had been made out for pre-charge
detention:

The central question to be answered is whether the present system needs to be
changed to include pre-charge detention or left as it is with measures taken to
clarify what police can do and what the rights of the suspect are plus measures to
ensure compliance. The view of the Legal Aid Office is that the latter should be
the approach taken, and that no case can be made out for a scheme which allows
detention for questioning of arrestees or voluntary attendees before they are
charged. The principal objection to any scheme that allows for detention before
being taken before a justice is that the suspect is being denied his liberty by being
denied the opportunity to go before the person who can give him back his freedom
by granting bail, and secondly that he is in police custody with greater opportunity
for police to put pressure on him to make admissions or a confession, if only to get
away from police pressure. A scheme allowing for pre-charge detention will



abrogate the guarantees given by s.69 Justices Act 1886 (as amended) and s.552
Criminal Code, and the common law guarantees as set out in Williams -v- The
Queen (1986) 161 CLR 278. (1994:52) [Emphasis added]

The Committee appreciates that there are some deficiencies with the present law and practice
concerning police interrogation of suspects. However, the Committee also appreciates that the law
and practice in relation to police of suspects has been in development for well over ahundred years.

The Committee is not convinced that the present deficiencies substantiate a fundamenta change
such as detention for questioning within a highly regulated regime. The Committee is not satisfied
that there is sufficient evidence of the desirability of such aregulated scheme.

The Commission stated that it reviewed three broad options:
accept that there will always be problems and do nothing;

enforce the current rules and rights of the accused; and
adopt aregulated scheme that takes account of what police actualy do.

The Committee does not believe that the Commission's report adequately addresses other
dternatives. For example, the Commission does not explore whether minor adjustments could be
made to the current law which would curtail aleged undesirable practices.

Before proceeding to recommend substantive change to the law which infringe longstanding
common law liberties and rights, other aternatives must be considered.

It is unwise to follow the precedents of others before considering the fundamenta effect of those
changes.

48 A Regulated Scheme Allows Scope for Unfair Questioning Techniques and False
Confessions May Follow

If detention for questioning is alowed then it is difficult to define how far police can go in the
interrogation of suspects. The Runciman Commission report has been criticised because it does not
set ground rules for police interviews. Ed Cape (1994:120) refers to evidence to showing the
propengity of some people to confess falsdy, and the part that the style of questioning has in
producing such confessions:

It may be that a specific question is unfair because it has been put in a confusing or
ambiguous way. Secondly, the form of a question may be unfair because it is a
leading question. Thirdly, the style of questioning may be unfair because, for
example, it is bombastic and bullying.

Woods (1990:15) also noted this problem:

One danger often glossed over or ignored in the discussions of interrogation
techniques in most interrogation manuals is that the use of some of the techniques
might cause a suspect to confess to something he did not do. There is, in fact, a
significant body of social science literature that raises the possibility that police
interrogation may induce false confessions.

His reasoning included the following observetions:

The very environment in which most interrogation is conducted contains
pressures that might cause an innocent man to make a false confession.
(1990:15)

Once in the interrogation room, the pressures of the unfamiliar setting are
joined by the stresses created by the special nature of the interrogation room



itself, with its isolation from the outside world and lack of distractions, not to
mention the probably bare furnishings. (1990:16)

Human beings generally find loss of control over their environment
unpleasant, and this loss of control creates even more stress. Police control
over all aspects of a suspect's actions while in police custody - eating,
drinking and waste elimination - may reduce some persons to a state of
shock. (1990:16)

certain interrogation techniques may also result in false or inaccurate
confessions (for example, the technique of simply telling the suspect that he
is guilty, whether or not he is in fact guilty). (1990:16)

the interpersonal dynamics in police interrogation might also lead to false
confessions. Research has shown that an individual who finds himself
disagreeing with the unanimous judgement of others may yield to the
majority even when this means misrepresenting what he sees or believes.
(1990:17)

49  The Regulated Scheme is Still Open to Abuse

The Committee believes that the proposed regulated scheme will ill be open to abuse by police
who are so inclined.

In particular, as will be addressed later in this report, the Committee is convinced that € ements of
the Commission's recommendation, such as"time-out” provisions, are readily open to abuse.

In addition, as will dso be addressed later in this report, the Committee is convinced that a number
of safeguards, such as custody officers and the free legd advice scheme, will in redlity be inefficient
and ineffective.

Mr Carberry noted at the public hearing that abuse by police would ill be open under the
Commission's proposal:

Mr Carberry: The other thing that | would say is that a regulated system as the one
propounded by the CJC report will not eradicate the use of artifice by police. It
seems to me quite extraordinary that, really, what has happened in this report is that
researchers have made a genuine attempt to find out how the system is presently
working, and | do agree that the Judges Rules as presently set out are confusing.
What they have discovered is that the present population of police are resorting to
some ruses or some artifices which are set out at pages 666 to 669 in the report—
arresting people when a magistrate is not available, the use of holding charges, the
myth of voluntariness and just plain taking a chance. People who are capable of
doing that are capable of circumventing even a regulated system. The submission of
the legal service is that the chances of Aboriginal people being overborne during the
period of detention are so much greater than anyone else, so that is why we basically
only agreed with the recommendation that the police should be under legislative
obligation to inform suspects at the outset of their rights. (1994:46) [Emphasis
Added]

Thislikelihood was aso predicted in the Queendand Law Society's submission:

The Commissions's attention has also been directed in the past to evidence that
suggests that increase in police powers is accompanied by real risk of abuse of
those powers and that essential safeguards may prove to be illusory. The English
experience post 1984 provides examples of this problem as does the situation in
Scotland following the creation of detention power in 1980 (see annexed



submission Page 5). (1994:62)

410 The Commission's Proposed Regulated Scheme will Reduce the Number of
Confessions Obtained or Admitted into Evidence

If it is accepted that confessions are important in the solving of crime, then it flows that it is in the
public interest that persons not be deterred from voluntarily making confessons as to their
involvement in crimind activities.

Therefore, the following questions must be addressed.  Will the adoption of the Commission's
proposed regulated scheme reduce:

the number of voluntary confessons obtained? and/or
the number of voluntary confessions admitted into evidence?

The Committee is not convinced that the adoption of the Commission's proposals will result in a
negative answer to the above questions.

If the utilisation rate of the proposed free legd advice scheme is high, the Committee fears that the
number of confessions obtained will decrease accordingly. The Committee is of the opinion that
most lawyers will advise their clients not to answer questions posed and to exercise their right to
dlence. Thisis not in the interest of the community. However, ironicaly the community will be
paying for thisadvice. Thisadvice may also not aways bein theinterest of the client.

The Commission has cited research which suggests that legal advice does not significantly reduce
the number of confessons made. However, those studies have been conducted in jurisdictions
where the qudity of lega advice was found to be serioudy deficient.

During the public hearings the Committee was informed of the results of afree legd advice scheme
and "know your rights' cards ingtigated by the Aborigina Lega Service. According to Mr
Carberry, who represented the Aborigina Lega Aid Service, those two measures:.

vastly increased the percentage of our clients who decline to give interviews.
Speaking to solicitors who are doing current casework, I am told that at present
more than half decline to give interviews to the police. Three or four years ago |
think it would have been a much lower figure. (1994:46)

In addition, as will be discussed in more detail later in this report, the Committee is concerned that
an over regulated regime may result in an increase in the excluson of confessond evidence as a
result of "technica" breaches of the regulations.



5. THE PROPOSED REGULATED SCHEME

5.1 CJC Recommendation 18.1

The Commission recommends the introduction of a regulated scheme governing
police dealings with suspects who have been arrested and those who are voluntary
attendees, where relevant. The scheme should contain legislative obligations on
police officers to inform suspects of their rights and status; the provision of free
legal advice to suspects; and legislative provision for limited pre-charge detention
for questioning and other investigative purposes.

A suspect should be defined as a person who is in the company of a police officer in
a police station, police vehicle or police establishment, or is otherwise under police
control and is either being questioned, or is to be questioned, to determine his or her
involvement (if any) in the commission of an offence.

5.2 Background, Rationale and Scope of Proposed Scheme
The legd background to the Commission's recommendations has been discussed in Chapter 2. A

genera overview of the Commisson's proposed scheme and the rationae for that scheme has been
canvased in Chapter 3.

53  Arguments Raised in Public Submissions

The Commission's recommendation 18.1 for the introduction of a regulated scheme was supported
by the following groups and individuas:

The Bar Association of Queendand.

The Council for Civil Liberties.

Mr Robert Sibley, Senior Lecturer in Law, Faculty of Law, QUT.

The Crown Prosecutors Association of Queendand.
However, the Bar Association and the Council for Civil Liberties emphasised that support for the
scheme was contingent upon the adoption of the scheme as a"package’. In particular, both groups
were anxious to ensure that the scheme was not adopted without the proposed free legal advice
component.
The support from the Civil Liberties Council for the Commission's proposed scheme could hardly

be classfied as enthusiastic. At the public hearing, Mr O'Gorman
representing the Council stated:

We come here in the somewhat unusual position, and with some degree of
considerable hesitation, to support the considerable increase in police powers that
are outlined in this proposal, which we would support only if it goes through and is
locked in somehow as a complete package. (1994:51)

Later, Mr O'Gorman reiterated the Council's position:

It is quite unusual and with regret that we support the concept of post (sic) charge
detention, but only if it is for fixed periods. (1994:52)



Later sill, Mr O'Gorman stated:

Could I express the gravest of reservations that this package cannot be introduced
without that absolute of police station free legal advice availability. (1994:53)

The Committee notes that the Council for Civil Liberties has altered its position from that taken
when it submitted a submission to the Commission following the release of the Issues Paper. As has
aready been noted in Chapter 4, the Council in that submission opposed any form of detention for
guestioning, contending that if such a scheme was indtituted then it would inevitably lead to the
abolition of the right to silence.

Opposition to the Commission's proposed scheme was voiced by the following groups and
individuds:

The Queendand Police Service. Acting Commissioner Aldrich representing the Service at
the public hearing stated the Service's position as follows:

... the police support the general concept of a regulated scheme for questioning
suspects. However, it does not support the form of the scheme recommended by the
Commission. The service considers that the net result will amount to an overly
restrictive system favouring the suspect and not the public. (1994:2)

The Queendand Police Union of Employees. The Union's position, as enunciated by Mr J
O'Gorman, was smilar to the pogtion taken by the Queendand Police Service, that s,
detention for questioning was supported, however, not in the form proposed by the
Commission.

The Legd Aid Office (Queendand). The Legd Aid Office was implacably opposed to the
Commission's recommendations concerning pre-charge detention for questioning athough
the Office supported the concept of aregulated scheme.

The Submission from the Legd Aid Office Sated:

This recommendation is supported, subject to the regulated scheme not involving any
pre-charge detention and suspects being informed of their rights by an independent
person from the first contact with police. (1994:55)

The Queendand Law Society. The Law Society's submission stated:

... the Society does not support the Commission's recommendations for post arrest
(pre-charge) detention and does not accept that there is any persuasive objective
evidence in the form of statistics or case studies which justifies this proposed
extension of police powers. (1994:61)

The Law Society's submisson continued by providing specific criticisms of some of the
safeguard measures recommended by the Commisson.

The Aboriginals and Torres Strait Idanders Corporation (Q.E.A.) for Legal Services. The
unequivocal pogtion taken by the Lega Service was that pre-charge detention for
questioning should not be implemented. (1994:45)

Director of Prosecutions. The Director of Prosecutions stated:

It is all very well to require police to act lawfully, but is it necessary to introduce
what the Commission calls a "regulated scheme" imposing unnecessary fetters on
honest cops, who, after all, are the only means the community has of investigating
serious crime and bringing malefactors to justice? (1994:84)

Centra to the Commission's recommendation 18.1 is the definition of a suspect. The definition



contained within recommendation 18.1 is capacious.

Mr J O'Gorman on behdf of the Queendand Police Union of Employees did not approve of the
definition. He stated:

The scope of when someone is defined as being in custody or under arrest is the first
thing that causes us very, very serious concern. As an example, if this Friday night |
get involved in attending to a matter outside a hotel in Brisbane and someone is
being seriously injured, if I have a dozen police there, we try to contain the scene,
which includes trying to identify who may or may not be witnesses. By the
definition—or the spirit—of the CJC recommendations, everyone of those people at
that scene in the company of a police officer is, in loose terms, under arrest. Now,
that is possibly an extreme example, but it is a very common example that we have to
deal with. Their definition of a suspect is a person who is in the company of a police
officer, in a police station, police vehicle, police establishment or is otherwise under
police control. If you take that definition to its illogical conclusion—if any of the
people in this room come upon a road accident this afternoon on their way home
from work and are directed by a police officer to do something, they fit within that
definition and are then a suspect. It does not make sense. We have to get realistic,
objective, workable definitions of things so that we can perform our duty on behalf of
the community. (1994:31)

Conversdly, support for the definition was expressed by Mr T. O'Gorman from the Civil Liberties
Council:

... S0 in addressing you in relation to the Executive Summary, we would see the
necessity for a regulated scheme. We accept the definition of "suspect" as outlined in
(x) as being a workable definition. We certainly see the necessity of the obligation to
inform the suspect of his or her status, but we would see that as having to be taken
one step further in the context of a requirement to tape-record from the point of first
contact. (1994:51)

In his submisson Mr Robert Sibley said:

| agree generally that a regulated scheme is desirable for the reasons argued for in
the report. In my view reform of the system is overdue. The proposals represent a
reasonable balance between the rights of suspects and the community interest in the
effective investigation of crime. | agree that the scheme should extend to the so
called "voluntary attendee" because in practice many of these persons are either
ignorant of or unsure about their true position when faced with the subtle application
of pressure by police "to assist”. The definition of "suspect” appears to include such
persons in that they would be "in the company of a police officer ... being questioned
... to determine involvement in an offence”. This is wider than the Victorian Crimes
Act provision which requires that there also be sufficient information to be in the
possession of the investigating police to justify the arrest of that person in respect of
the offence. (1994:107)

54  Analysis and Comment

In the previous chapter the Committee signalled that it could not support the Commission's
proposed regulated scheme. The following reasons were given to support the Committee's position:

a free legd advice scheme is not economicdly or practicaly viable. Therefore, as the
Commisson has dipulated that the scheme is contingent upon this component, the
Committee is unable to support the package.

the scheme is likely to increase the incidence of arrest. As the Committee has noted, the



power to arrest has dlegedly been overused by police in the past. This issue has been
acknowledged by the Committee, and the Commission in past reports and measures have
been recommended to curb the use of the power to arrest. The Commission's proposed
regulated scheme will encourage the use of arrest in order to obtain confessiona evidence.

apower to detain a person smply for the purposes of questioning is inherently inconsistent
with the right to silence.

the proposed regulated scheme will not cure al deficiencies that may arise in individua
Cases.

the proposed regulated scheme is merdly legdisng unlawful and undesirable police
practices.

the Commission has not adequately demonstrated a need for change which would justify
the introduction of aregulated scheme.

aregulated scheme alows scope for unfair questioning techniques which may result in false
confessions.

despite the introduction of a regulated scheme police will be able to abuse the system.

thereis arisk that the Commission's proposed regulated scheme will reduce the number of
confessions obtained or admitted into evidence.

In the event that the Parliament does not accept the Committee's recommendations and legidatesto
introduce the Commission's regulated scheme, it is necessary for the Committee to here dtate
opposition to the Commission's definition of "suspect”.

The Committee considers that the definition of suspect is so wide as to itself be uncertain. The
definition includes any person who is under police control. What does this mean? As it was pointed
out to the Committee in one of its many meetings detailed in Chapter 1, it could conceivably
include a person who is questioned by police at the scene of a crime or accident, at atime when the
police officer foresees concerned believed that the person was a potentia witness.

The Committee foresees numerous arguments in the court room as to the meaning of "suspect”
and, in particular, "police control".

5.5

PCJC Recommendation

The Committee rejects CJC Recommendation 18.1

The Committee rejects the CJC's definition of suspect as contained in CJC
Recommendation 18.1.



6. THE STATUS AND RIGHTS OF THE SUSPECT

6.1  The Obligation to Inform the Suspect of Status
6.1.1 CJC Recommendation 19.1

The Commission recommends that when a police officer requests a suspect to go to,
and/or remain at, any place designated by the police officer, the officer should
inform the person that he or she is either under arrest, or is not under arrest and is
therefore free to leave police company at any time unless and until arrested. If the
police officer makes a decision at any time that the person is no longer free to leave,
the person should be informed immediately that he or she is under arrest.

6.1.2 Background, Rationale and Scope of Obligation

As discussed in para 2.8.3 an dleged police practice employed in order to avoid the regtrictions
placed on the questioning of suspects, is to rely on the voluntary attendance of the person. The
"voluntary” nature of such attendance has been questioned where the person feds obliged to
accompany the police officer and, in fact, does not fed they are at liberty to leave.

The dleged practice not only achieves a situation where a suspect can be questioned without the
need to bring him before a justice as soon as practicable, but aso can mean that the caution
regarding the right to slence is not given until a later stage in questioning. In this regard the
uncertainty concerning Rules 2 and 3 of the Judges Rules should be recalled.

The CJC Recommendation 19.1 attempts to cure this Stuation by placing an obligation on a police
officer to inform a suspect whether or not he/sheis under arrest.

In its Introduction to Volume IV (1994:655) the Commission noted that even if the Parliament
does not accept al of its proposass, the recommendations in Chapter 19 concerning the notification
of suspects status and rights should be implemented.

6.1.3 Arguments Raised in Public Submissions

Support for the obligation to inform suspects asto their status, on the condition that it was done by
an independent person, was expressed by the Legd Aid Office:

This recommendation is supported, provided that the information is given by an
independent person, not a police officer as outlined above. (1994:55)

Mr Robert Shley's submisson to the Committee dso agreed with the concept, but aso had
reservations as to who should inform the suspect. Mr Sibley's submission stated:

| also agree that it is imperative that such a scheme require that each individual be
made aware of their status. Whether it is appropriate for the investigating police to
do it is a more difficult question. It is conceded that as they are the first point of
contact with the suspect and the ones who have to direct their minds to that question
they logically should inform. (1994:107)

The Crown Prosecutors Association aso thought it appropriate to advise a suspect of his status:

There are, it is respectfully agreed, good reasons to formalise the presently existing
state of affairs with respect to the detention, lawful or otherwise, of suspects.

Given the recommendation that police be empowered to detain persons for
guestioning it is appropriate that police inform persons attending at a police



establishment of their position. (1994:97)

The submission put forward by Mr R N Miller QC, the Director of Prosecutions, did not object to
the recommendation, but contained a reminder that the threshold for arrest was on "reasonable
suspicion”. In hiswords:

I have no quarrel with the proposal that when a police officer requests a person to go
to or remain at a place designated by the police officer that officer should inform
that person that he or she is under arrest, or is not under arrest and is free to leave
at any time that person wishes. | also agree that if a police officer makes up his
mind that he will not let that person leave then he must arrest that person and inform
him or her that he or she is under arrest. It is, however, to be remembered that a
police officer may arrest on "reasonable suspicion”. (1994:84)

The Queendand Police Service had no objection to the recommendation but did comment on the
Commission's research which was the basis for the recommendation.

Whilst the Police Service has no objection to this recommendation on the basis of
fairness to a suspect, it does comment on the research which supports the
recommendation.

At pages 654 and 679 of Volume IV reference is made to the interview of 36 persons
facing a Magistrates Court for a first appearance. The Service is of the view that
little weight can be placed on the conclusions extrapolated from the interviews. The
sample is unrepresentative of the number of persons who appeared before
Magistrates Courts during 1993. Additionally, no indication is given as to whether
the researchers provided police with the opportunity to refute the allegations made
by each of the seven persons whose versions are summarised on pages 679 and 680
of the report. One would assume that in the majority of instances an examination of
the electronically recorded Record of Interview would have dispelled many of the
allegations made.

While the Commission does not claim that the sample is representative, it does assert
that the interviews provided a valuable insight into individual's experiences with the
police investigation process. The Service cannot agree. (1994:9)

The Bar Association was of the opinion that the act of informing a suspect of their status should be
tape-recorded. The Association's argument was expressed by Mr Jerrard at the public hearing as
follows:

With respect to recommendation 19.1—that is, the obligation to inform suspects of
their status—which appears both in the summary and at page 680 of the report, |
would suggest that it should be obligatory for that informing to be tape-recorded, if
not videotape-recorded. It would be productive of more litigation if there were not an
obligation to tape-record that and to tape-record the acknowledgment by the person
being addressed. Otherwise you will just have Officer Plod saying, "l told him this,
that and the other"”, and the person who is later charged will say, "No, that didn't
happen.” Then a week's court time would be taken up deciding whether this did or
did not happen. (1994:23)

On the other hand, Mr J O'Gorman from the Queendand Police Union of Employees, seemed to
express concern about the practicdity of this recommendation in the following terms.

The 19.1 recommendation is the obligation to inform the suspect of his or her status.
That means that, once you start to talk to a person, you have to inform them whether
they are a suspect or whether they are not; whether they are under arrest, or whether
they are not; whether they are free to leave the police company, or whether they are
not. If we return to the example that | was using, there are a number of reasons why



we would like to at least keep those people available to us outside the hotel. One is to
identify who may be potential witnesses and to what degree, what value, etc. While
we are identifying witnesses, if the person has been stabbed a number of times and
while we are talking to a person in the capacity of a witness, somehow or other we
ascertain that he has a bloodstained knife, or she has a bloodstained knife in their
possession, are we going to say immediately, "You are now a suspect”, when they
may not be? The knife could have been passed to them. There are all of these sorts of
considerations. We have to get a very high level of practicality, particularly in the
recommendations from this volume, because this decides whether the court hears the
evidence or not, decides whether a jury hears the evidence or not and decides
whether material is evidence or not. With all respect to individual people who
practise in the legal profession, we must recognise that the object of the criminal
justice system is to get the highest level of quality evidence before the court so the
courts can make the decision. We should not be obstructed in our legitimate role of
placing evidence before the courts. (1994:31)

6.1.4 Analysis and Comment

As a generd rule the Committee does not object to the principle that a person who is requested by
a police officer to go to, and/or remain, at any place be informed by that officer as to whether the
person is, or isnot, under arrest. However, the Committee equally recognises that in some casesto
do so may beimpractical. The Committee recommends that the obligation upon police to inform a
suspect of his’her status not be contained in legidation, but rather that the obligation be contained

in guiddines issued by the police Commissioner pursuant to the Committee's proposed Police

Powers and Procedures Act. Importantly, the obligation should be made conditiona upon the
practicality of the occason. A more detailed discussion of these guiddinesis contained in Chapter
12 of thisreport.

6.1.5 PCJC Recommendation

The Committee amends CJC Recommendation 19.1 by qualifying that the obligation to
inform the suspect as to his/her status not be embodied in legislation, but rather contained in
guidelines issued by the Commissioner of Police pursuant to the Committee's proposed
Police Powers and Procedures Act.

6.2  The Right to Remain Silent
6.2.1 CJC Recommendation 19.2

The Commission recommends that the right to remain silent should be retained in its
present form. To this end the Commission recommends that legislation should make
it clear that the proposed scheme of pre-charge detention does not in any way
derogate from the right to remain silent.

6.2.2 Background, Rationale and Scope of Obligation

A detailed discussion of the right to remain silent was contained in Chapter 2 of this report. That
discussion emphasised that the right to silence involves two aspects:.

aperson is not obliged to answer any question put to them; and

at trid no adverse inference can be drawn from a persons election to exercise their right to
dlence.

On the whole, retention of the right in all aspects has been supported. (see 2.3.2)

However, there have been suggestions that an adverse inference should be able to be drawn from a



suspects slence. The Lucas Inquiry (1977:261) advocated this position. More recently the English
Crimina Justice Act (1994) has provided that, in certain circumstances, adverse inferences may be
drawn from an eection to remain Slent.

6.2.3  Arguments Raised in Public Submissions

Strong support for retention of the right to remain slent was voiced by the Queendand Law
Society.

The Society is opposed to any change to the law in relation to the right to silence.
The abolition or attenuation of the right carries obvious consequences for the
investigative and trial phases of the criminal process. Sensibly, the Discussion
Paper notes that any change in the law in the area of police powers must be assessed
for its consequential effect on other aspects of the investigative and trial process.
(1994:11)

And later:

The right to silence is premised on the important foundation that it is up to the
prosecution to prove a case against an accused and to do so beyond reasonable
doubt. The enormous resources of the state are pitted against an individual who all
to frequently is poorly educated, disadvantaged and unable to properly acquit
himself in the psychologically oppressive situation of police station questioning.

In the Committee's submission no reason has been shown to support any watering
down of the right to silence and arguments which are heard from time that at the
very least a negative inference should be able to be drawn by a jury where an
accused remains silent in the face of police questioning are fundamentally flawed.
As pointed out by Odgers "there are a number of reasons for silence consistent with
innocence. The suspect may wish not to disclose conduct on his or another's part
which, though non-criminal, is highly embarrassing. He may wish to remain silent
to protect other people. He may believe that the police will distort whatever he says,
so that the best policy is to say nothing and to stick rigidly to that policy. Even more
significant are communication factors. People accused of crime tend to be
inarticulate, poorly educated, suspicious, frightened and suggestible, arguably not
able to face up to and deal with police questioning, even if that questioning is
scrupulously fair. Relying on the right to silence, such persons may think it's safer to
say nothing at all".

The retention of the right to silence is the very basis of the current criminal trial
process from the point of the start of the investigation through to jury verdict. The
Committee would propose making a much more detailed submission on this topic at
a later date if the inconceivable should occur, namely that there is a real possibility
that Government would intend to abolish or significantly weaken this right. It is our
view at this stage that this is simply inconceivable and, accordingly, we consider that
our above comments are sufficient for the purpose of this Discussion Paper.
(1994:12) [Emphasis added]

The Bar Association in its submission took asmilar stance:

The right to silence should remain. Although the Gibbs Review Committee is the
latest in a long line of similar bodies to question the retention of this historical right
once the other statutory safeguards are in place, the onus should be on those in
favour of abolition to justify the change. The Bar considers that the case for
abolition has not yet been established. If a change is to be considered, this should
not occur until there has been time to assess the effects of increased police powers
operating in conjunction with statutory safeguards. (1994: ?)



Mr T O'Gorman from the Civil Liberties Council also advocated support for retention of the right, and
made comment as to the recent change in the English position:

We unhesitatingly see as an absolute linchpin the right to remain silent. You might
be aware of the recommendations of the Runciman Royal Commission in England
last year. The commission was set up to look at the abomination called the UK
injustice system—I am sorry, justice system—which recommended the retention of the
right to silence in its current form and in the same form that the CJC recommends.
The Government there just simply ignored that and implemented all the increased
powers aspect of the Runciman Commission, including the total opposite of what
Runciman recommended. They have, in effect, abolished the right to silence in the
UK in a cutely named Criminal Justice Bill, which is before Parliament, I think—
probably passed recently. (1994:51)

Mr Sibley, in his submission, reviewed authorities supporting both aspects of the right to silence,
and concluded that it would gppear to be unnecessary to contain a provision in the legidation
stating that it did not intend to derogate from the right. His review was asfollows:

It is too late to deny the place of the "right to silence™ in contemporary Australian
society particularly in view of Australia's ratification of Protocols such as article
14.3 (g) of the International Covenant on Civil and Political Rights which provides
as a minimum guarantee in the determination of any criminal charge against a
person that they:

"Not be compelled to testify against [themself] or to confess guilt™.

Although this Covenant does not form part of the domestic law of Australia it may,
as Kirby JA observed recently, "inform the approach taken to the exposition of the
common law of this country".

The "right to silence” encompasses a number of distinct immunities only two of
which are relevant in the context of police interrogation viz:

"3. A specific immunity, possessed by all persons under suspicion of criminal
responsibility whilst being interviewed by police officers ... from being compelled on
pain of punishment to answer questions of any kind

5. A specific immunity, possessed by persons who have been charged with a
criminal offence, from having questions material to the offence addressed to them by
police officers or persons in a similar position of authority".

It is clear that the right to silence in the face of interrogation is a fundamental
right also recognised by the common law of Australia and "*which is applied in the
administration of the criminal law in this country"* (Petty and Maiden v R per Chief
Justice Mason and Justices Deane Toohey and McHugh.

Equally where the right to silence is recognised and is acted upon then to draw any
adverse inference from such reliance would be to give the immunity with one hand
and take it away with the other as the majority of the High Court forcefully
recognised in Petty's case:

"An incidence of that right of silence is that no adverse inference can be drawn
against an accused person by reason of his or her failure to answer such questions
or to provide such information. To draw such an adverse inference would be to
erode the right of silence or to render it valueless™.

The preservation of this right in no way interferes with the power of the courts in an



appropriate case to comment on the cause adopted by an accused where he or she
has exercised a right to speak (as was accepted in Petty's case itself) or indeed to
comment in the case when an accused has failed to give evidence where the facts are
peculiarly within his or her knowledge.

However recommendation 19.2 is probably superfluous in that the fundamental
common law right not to answer questions or incriminate oneself can only be taken
away by the expression of a clear legislative intention. In Coco v R Chief Justice
Mason and Justices Brennan McHugh and Gaudron of the High Court said this:

"The insistence on express authorisation of an abrogation or curtailment of a
fundamental right, freedom or immunity must be understood as a requirement for
some manifestation or indication that the legislature has not only directed its
attention to the question of the abrogation or curtailment of such basic rights,
freedom or immunities but has also determined upon abrogation or curtailment of
them. The courts should not impute to the legislature an intention to interfere with
fundamental rights. Such an intention must be clearly manifested by unmistakable
and unambiguous language. General words will rarely be sufficient for that purpose
if they do not specifically deal with the question because in the context in which they
appear, they will often be ambiguous on the aspect of interference with fundamental
rights.”

Similar expressions are to be found in the judgement of the other members of the
court.

Thus it would appear to be unnecessary to make it clear that the scheme proposed
by the legislation did not derogate from the common law right because it could only
do so if an intention on the part of the legislature clearly emerged from the Act
itself. In that event the presence of such a statement would only be part of the
material to be looked at by the court in determining such legislative intent.
(1994:107) [Emphasis added)]

The argument that an adverse inference should be able to be drawn from a persons exercise of the
right to silence, was addressed by some submissions received by the Committee.

The Crown Prosecutors A ssoci ation submission stated:

Another example is the right to silence. As it was indicated by the Committee of
Inquiry into the Enforcement of Criminal Law in Queensland (The Lucas Inquiry),
and indeed as it has been indicated by many leading lawyers, the direction of a trial
judge must give to a jury that they cannot draw any adverse inference from an
accused's failure to answer questions or give evidence defies common sense.

While the Association does not advocate the abolition of the right to silence, serious
consideration should be given to the proposed amendments of that right currently
before the British Parliament. As Lord Taylor states in his lecture, the proposed
measures there, subject to some safeguards, "introduce an element of common sense
and realism which has been sadly lacking hitherto." (1994:105)

The matter was aso considered, in conjunction with the provision of afree legd advice scheme, by
Mr Shanahan from the Legd Aid Office at the public hearing. When discussing the ramifications of
the free legd advice scheme he said:

It is hard to say what the ramifications of this system would be. | can see a lot of
legal advice to the suspects being not to answer questions, if this system introduces a
duty lawyer scheme and gets lawyers involved very early in the process. That would
result in pressure on the right to silence. The next step would be to say, "Look, we
have all of these suspects who are not answering questions. We can't use their



silence. We should take away their right to silence.” I think that is what is happening
in the UK at the moment. It is hard to work out what the ultimate ramifications of
tinkering with one part of the equation would be. (1994:13)

The above view expressed by Mr Shanahan was aso repesated to the Committee by groups and
individuas during the Committeg's vidits to other jurisdictions.

The Queendand Law Society's submission to the Commission, following the release of the Issues
Paper, espoused concerns as to the future of the right to silence if a scheme of detention for
questioning isintroduced in Queendand. That submission Stated:

For instance, if the power of detention, whether pre or post arrest, is granted across
the board in relation to indictable offences, there may well be an argument further
down the track that there should be a consequential abolition of the right to silence
on the basis that the further powers of pre or post arrest detention are not working
as well as the police hoped because citizens are declining to answer questions and,
therefore the full potential of the detention powers has not been realised.

Lest it be thought this is a fanciful suggestion, the current course of the Runciman
Royal Commission in the United Kingdom needs to be examined. That Royal
Commission arose out of the findings of the Court of Appeal relating to the
Birmingham six and other Irish cases. The Royal Commission was set up in 1991
amidst considerable disquiet as to the miscarriages of justice which were perceived
to be occurring in the United Kingdom. The Royal Commission has been sitting now
for over six months and there is every indication that the police will be pushing for
an abolition or significant truncation of the right to silence on the basis that the
detention power given to English police by virtue of the 1984 Police and Criminal
Evidence Act can only realise its full potential if persons are compelled to answer
under interrogation and therefore forego their right to silence.

The Discussion Paper quite properly points out that both the A.L.R.C. and the
N.S.W. L.R.C acknowledge in the respective reports on this topic that if a statutory
regime was proposed which provided for a fixed period of time during which the
police could lawfully detain a person for questioning, such a regime could be totally
undermined by police strategy based upon avoiding arrest wherever possible and
relying instead on the consent of suspects. The Discussion Paper goes on to note
that this very situation developed in Scotland after a change in the law there in 1980
which empowered police to detain a person for up to six hours. The discussion paper
at page 25 quotes from the 1990 Dison, Coleman and Bottomley article which
appeared in the Journal of Law and Society:

"A Scottish Office study found that many officers were continuing to rely on
voluntary attendance rather than using statutory powers of detention. One
third (and in one area, over half) of suspects attending stations were
volunteers in 1981-84".

If other jurisdictions are to be looked at for the purpose of deciding any law changes
in Queensland, it is incumbent upon those who would want a change in the current
law in this area to address the Scottish experience. We have heard Queensland
police spokesman (whether Departmental or Police Union) assert since as far back
as the Lucas Enquiry in 1977 that police are tired of the ruses which they have to
engage in order to get suspects to a police station for the purpose of being
interviewed. There is the explicit assertion in police statements that if the law were
changed to enable detention (whether pre- or post-arrest) that would be a total
solution to the matter.

The Scottish experience clearly shows the danger of police manipulating such a law
change in the direction of detention for their own purposes. If police found that the



system of greater regulation consequent upon a detention concept was not to their
liking, if the Scottish experience can be used as a guide it might be expected that
there would still be a high number of volunteers going to a police station, thereby
avoiding the protective regulatory practices that police will have to engage in if
detention were introduced. "Protective™ in this sense refers to mechanisms designed
to minimise suspects being "verballed", assaulted or otherwise ill-treated.

The Discussion Paper makes the observation that the current Queensland law means
that the volunteer is not accorded the same rights and protection as a person in
custody (page 25). It may well be argued by some that the purpose of providing for a
regime of detention will be to remove the anomaly whereby volunteers are not
required to be extended the same "rights" as persons under detention or arrest. The
Committee rejects this type of argument as being specious at best.

Rather, the Committee proposes that uniform procedures should apply to all persons
from the point of first contact with police through to their first Court appearance.

These procedures include mandatory tape-recording from the point of first contact,
an obligation to inform a citizen of this right (on tape) from the point of first contact,
mandatory tape-recording at the police station accompanied by a set of procedures
designed to ensure that citizens are able to exercise their current legal rights whilst
in custody.

Before elaborating on this proposal, it will be clear that the Committee totally
opposes detention, pre- or post-arrest, for the purpose of investigation. Whichever
model is examined, whether detention before arrest or detention after arrest, the
logical next stage unfortunately would likely be the continuing push for greater
police powers with demands for curtailment or abolition of the right to silence and
refusal of legal access to persons under restraint. (1994:4)

Support for an adverse inference being drawn from the fact that a suspect exercised his right and
chose to remain slent, was expressed by the two police groups.

At the public hearing Mr J O'Gorman representing the Queendand Police Union of Employees
advocated reform in this areaon the following basis:

Recommendation 19.2, the right to remain silent—I realise that very few people in a
position of influence in the community share this view, but our view is that the right
to remain silent should remain but, if someone chooses to remain silent in the light of
having evidence presented to them or an opportunity presented to them to explain
circumstances or evidence, then the Justice at the trial should have the option of
advising the jury that they are at liberty to draw whatever inference they like from
that person choosing to remain silent at the time they have the opportunity to explain
the circumstances. (1994:32)

The Queendand Police Service framed its position by offering this aternative recommendation:

The Police Service does not recommend that a person be required to answer
guestions. However, the Service does recommend:

in the case of a trial there be no impediment to a jury being invited to draw
an adverse inference from the fact that an accused refused to answer
guestions put to him/her by police during the course of an electronically
recorded interview;

in the case of a magistrate, the court be allowed to draw an adverse
inference from the fact that a defendant refused to answer questions put to
him/her by police during the course of an electronically recorded interview.



or alternatively

once the prosecution has established a case to answer a court may draw an
adverse inference from any decision by an accused/defendant not to give
evidence. (1994:19)

6.2.4 Analysis and Comment

The Committee reiterates its prior position stated in Report No. 23B (1994:229) that the right to
dlenceisafundamenta right entrenched in our legal system, and as such it should not be atered.

The Committee also refersto its prior discussion in Chapter 4 where it noted that the Commission's
gtand to retain the right to sllence is inherently at odds with the concept of a regulated scheme
providing for detention for questioning.

There was an argument raised in a minority of submissions that the provison of free legd advice
meant that ajury should be entitled to draw an adverse inference from the suspects silence. Aswill
be further discussed in Chapter 8, the Committee does not consider that the proposed free legal
advice scheme is viable and therefore the argument to remove the right in these circumstances adso
fals

The Committee does not consider that the well established right to silence should be embodied in
legidation. Mr R Sibley's submission reviewed the authorities supporting this conclusion.

The debate as to whether Queendand should adopt a Bill of Rights embodying the right to silence
isyet to be finalised.

6.2.5 PCJC Recommendation

The Committee rejects CJC Recommendation 19.2.

The Committee recommends that the right to silence should remain in its present form.
However, the Committee does not believe that to achieve this aim it is necessary to embody
the right in legislation.

The Committee believes that the Commission’s proposed regulated scheme, involving
detention for questioning, is itself inherently inconsistent with the right to silence. CJC
Recommendation 19.2 will not cure this inherent inconsistency.

6.3 The Caution
6.3.1 CJC Recommendation 19.3

The Commission recommends that, prior to any questioning, a police officer must
caution a suspect in the following terms:

You have the right to remain silent and you are free to exercise that right at any time.
In other words, you do not have to make any statement or answer any questions. If
you wish to make a statement or answer any questions, anything you say will be
recorded and may be introduced as evidence in court.

6.3.2 Background, Rationale and Scope of Obligation
The current position with respect to the giving of a caution is in accordance with the 1912/1918

Judges Rules, as this verson has been adopted verbatim in the Queendand Police Operationd
Procedures Manud.



The Rules provide that the caution isto be given at three stages:
when a decision to charge has been made. (see Rule 2)
prior to questioning a person who isin police custody. (see Rule 3)
after a person has been shown a statement made by a co-accused. (see Rule 8)

Rule 5 together with the 1930 Explanatory Circular provides that the wording of the caution should
be asfollows:.

before the forma charge is made - "Y ou are not obliged to say anything, but anything you
sy may be given in evidence."

when a prisoner is formaly charged - "Do you wish to say anything in answer to the
charge? Y ou are not obliged to say anything unless you wish to do so but whatever you say
will be taken down in writing and may be given in evidence."

As was discussed in para 2.8.3. the Judges Rules have been criticised as being uncertain and
therefore alowing abuses to occur. In summary:

Rule 3 providesthat persons in custody should not be questioned without the usual caution

first being administered. This can be circumvented by the police claiming that the person
was not in custody but was "voluntarily” attending.

Rule 2 provides that a caution has to be administered before asking any questions, or asking
any further questions, when any member of the Force has made up his mind to charge a
person with a crime. However, it is often difficult to determine the actud point in time
when a police officer made up his mind to charge a person. Further, by the time the police
officer has made up his mind and the accused understands this to be the case, the caution
may be given at alate stage in the interview.

Therefore, under the current law it is possible that a person is not cautioned prior to the
commencement of questioning. The CJC's Recommendation 19.3 seeks to ensure that a suspect
(the definition of which has dready been discussed in Chapter 5) will be cautioned prior to any
questioning taking place.

6.3.3 Arguments Raised in Public Submissions

At the public hearing, Mr T. O'Gorman on behaf of the Council for Civil Liberties expressed the
obligation to caution suspects as mandatory. Mr O'Gorman stressed that this obligation would not
lead to areduction in the number of confessions obtained. In hiswords:

The obligation to caution suspects prior to any questioning is, in our view, absolutely
mandatory. While | have not been here for the police and their friends today, for it to
be suggested that that will somehow or other lead to a diminution of suspects talking
is, in fact, to ignore the reality of what has happened since, in effect, mandatory
tape-recording from a police station has been brought in. Any of you who have
followed this debate with any interest over the years would have seen the
Armageddon cries of the police lobby when Lucas said in 1977 that police should be
obliged to tape-record all interviews. The police union and the Police Commissioner
then said that the police would never get confessions. The experience since 1989 has
shown that to be the lie that it was. Police are getting more confessions now under
mandatory tape-recording than they ever got. No material exists in the Queensland
Police Service to show that tape-recording, which is now required, has led to any
diminution in confessions. And, indeed, it has had a hugely salutary effect of a great
saving in court time in relation to voir dire—that is, the almost inevitable challenge
to police confessions that occurred under the old regime.

So | urge you not to be taken in by the expected argument of the police lobby that the



obligation to caution suspects prior to any questioning will lead to a drying up of
confessions. They brought that Armageddon spectre before us all in relation to tape-
recording in 1977 and succeeded. And so, for another 12 years, the verbals
flourished. But since 1989, if you talk to most police officers—except the
irredeemable ones—they will express complete surprise about how many confessions
they are still obtaining with video and tape-recording. (1994:51)

Mr R Sibley, in his submisson, adso agreed with the recommendation. However, he did raise
concerns as to who was the best person to give the caution. He stated:

| agree with the intent of this recommendation. This fundamental common law right
ought to be spelled out to all suspects. Logically this must be done before the
suspect person begins to answer questions. However it should be steadfastly borne
in mind that investigating police officers are not acting in the best interests of the
suspect. Their function involves in large part the obtaining of evidence with a view
to conviction. Confessions or damaging admissions are often a valuable source of
such evidence. | question whether the person who in reality is the beneficiary of
the waiver of the right to silence is the best person to bring home to the suspect
such a fundamental matter. The danger is that left in their hands the process may
become simply the payment of a parroted lip service to the spirit of the requirement.
Requiring the Custody Officer (Recommendation 22.2 and Report p 722) to provide
both written and oral advice of the suspects rights upon arrival at the police station
goes someway to guard against this. Persons who have special needs such a
juveniles, Aboriginal and Torres Strait Islanders, persons with English as a Second
Language etc will usually be identified and their rights protected. However the
average person is also generally unaware of his or her rights in the circumstances of
involvement with police officers. It is a daunting prospect even for the stout hearted
and well educated. The optimum system would be one whereby a legal practitioner is
required to assist all persons under the proposed Legal Aid Scheme at least to
reinforce this fundamental right in the mind of the suspect. It is noted however that
the service as proposed is to be offered only to voluntary attendees or those who are
to be arrested and then detained for further investigation. As it is predicted that only
30-50% of these suspects will accept the offer of free legal advice in any event the
functions of the Custody Officer in this regard would seem to be absolutely crucial.
(1994:110) [Emphasis added)]

The Legd Aid Office in its submisson dso believed that the caution should be given by an
independent person. Further, the Office advocated that this should be recorded on tape.

This recommendation is supported, particularly the aspect of the caution being given
before any questioning concerning an offence. However, the caution should be
given by an independent person, and should be recorded on tape. If a person, after
making a fully informed consent to waive his right to silence, speaks to police and
this conversation is taped by police, this should be made clear to him. In fact,
recording of initial conversations should be encouraged, provided disclosure by
police to the suspect is made.

In addition, at this stage, the suspect should be informed of his rights to obtain
legal advice from either his own or a free Legal Aid solicitor. This approach is
recommended by the Criminal Code Review Committee (See ss.262, 263, Final
Report, June 1992).

Police may object to the above as being unworkable restrictions on them and their
ability to collect evidence. However, it is in their interests, as well as the suspect's,
as any admissions obtained after an informed choice to speak to police is more likely
to be admissible in court and if made on legal advice, may lead to a plea of guilty at
any early stage, or, at the very least, a plea of guilty to lesser charges or a reduced



number of charges.

At the public hearing Mr Carberry on behdf of the Aborigina and Torres Strait Idanders
Corporation for Lega Services stated:

The legal service agrees with the recommendation that police should be under a
legislative obligation to inform suspects at the outset of their rights and whether or
not they are under arrest. It probably would not be known widely that the current
legislative position is that they are not under an obligation to do so. There are just
rare cases where sometimes evidence is excluded in court cases later on. However,
the view of the legal service in Brishane is that, in the case of warnings given to
Aboriginal and Torres Strait Islander people, police officers should be under an
obligation to conduct inquiries as to their bicultural competence. (1994:44)

The Crown Prosecutors Association submission stressed that the recommendation with respect to
the caution, should only apply after the police officer has decided that the person is a suspect. The
relevant extract states:

Again with respect to the administration of the caution, it is important that what is
meant by the word "suspect™ be defined clearly.

The notion that any person who is subsequently charged with a criminal offence
ought to have been warned prior to any questioning is plainly silly and it is assumed
that the words "prior to any questioning” contained in recommendation 19.3 refer to
guestioning after the police officer has decided that the person is a suspect.

Subject to the foregoing and to the provisos set out below under the heading of
General Matters the Association does not cavil with the recommendation set out at
19.3 (1994:98)

The Director of Prosecutions in his submisson aso had a concern with the giving of a caution, in
light of the definition of "suspect”. He noted that a "suspect” could encompass a wide range of
people, and if they were dl cautioned, it may operate againgt the public interest. The Director's
argument is asfollows:

A question which, I submit, should give the Parliamentary Committee grave concern
is whether the caution should be required to be given at the early stage proposed in
the Commission's Report. According to the Report a "suspect”, as defined in
recommendation 18.1, must be cautioned. A suspect includes a person who is in the
company of a police officer in a police station, police vehicle or police establishment,
or is otherwise under police control and is to be questioned to determine his or her
involvement (if any) in the commission of an offence. Any sensible guilty person at
that point in time would exercise the right to remain silent with the result that no
incriminating evidence would ever be obtained from such a person. If all such
cautioned persons were to exercise that right then the criminal justice system would
fail to operate in the interests of the public, and in the interests of innocent members
of the community whose own rights have been terribly ignored and violated.

The battle against crime is an uneven battle. The victim begins with his or her hands
tied, with the victim being in a vulnerable position. The villain is the empowered
party. Are we to make the contest even more uneven by granting further and
strengthened rights to the criminal wrongdoers? For that is what the Commission's
recommendation favour. At page 677 it is said that an essential feature of the
definition of "suspect” is that a person becomes a suspect once the police have
formed a suspicion, no matter how ill-founded, that the person may have been
involved in the commission of an offence. This is a far cry from the rules as they
presently exist, no matter how they are interpreted.



If the Parliamentary Committee feels that this proposal will assist in bringing to
justice and conviction those who deserve to be convicted, then so be it. But I can not
myself accept that the innocents in our society, the unwary victims, will ever be able
to accept that this proposal would enhance the respect that the populace should have
for the administration of our criminal justice system.

The need for the caution should be delayed beyond the point of mere suspicion, if
the police are not to have their hands tied, and tied unnecessarily. (1994:83)
[Emphasis added)]

Support for this recommendation can aso be gleaned from the police groups. At the public hearing
Mr J O'Gorman on behdf of the Queendand Police Union of Employees, stated the Union's
position asfollows:

The next one, the obligation to caution suspects—we do not have a real problem with
the recommendation. We have an obligation to caution suspects now. It is a matter of
debate in trials but it is never a matter of difficulty. When we form the opinion that
somebody is likely to be charged with a particular offence, or when we make up our
mind to charge someone with a particular offence, then the caution is administered.
If the Parliament chooses to modify that either way, then we do not have a difficulty
in cautioning people in relation to their rights to remain silent. | think that in
contemporary society, there are very, very, few people who need to be told they do
not have to talk to the police, but we do not have a difficulty in reminding them.
(1994:32)

However, the Queendand Police Service fdt that the recommendation need only apply to indictable
offences. In its written submission the Service argued:

The Criminal Justice Commission recommends that prior to any questioning a police
officer must caution the suspect. A form of caution was provided. While it is not
precisely similar to the current caution used by police, the difference will matter little
to the Service except insofar as its recommendations pertaining to the Right to
Silence rule are concerned.

Currently, a caution need not be administered to a suspect until such time as a police
officer has decided to charge the suspect. This is in accordance with the Judges
Rules. However, the Commission's recommendation will mean that prior to any
guestioning whatsoever, a suspect must be cautioned.

If this is to be the case, the Service would not object to the alteration insofar as
indictable offences are concerned, provided that the caution applies only after a
person becomes a suspect, and on being lawfully detained for questioning.

It is noted, however, that the obligation to caution suspects applies to all offences
and not just indictable offences. The Police Service does not see the need to alter
the existing situation and caution a person with respect to simple offences such as
disorderly conduct or traffic related matters. It is not tenable to suggest that every
speeding motorist or person using obscene language in a public place be advised of
their right to remain silent prior to a traffic ticket being issued or the person
arrested for the obscene language.

Indeed, the Service envisages that a conflict may arise in the case of some simple
offences, e.g. traffic matters, where, in some instances, the relevant legislation
requires a person to answer questions put to them by a police officer. It is an offence
not to provide the information. (1994:20) [Emphasis added]

6.3.4 Analysis and Comment



The public submissons, whilst overal agreeing with this recommendation, raise the following
issues:

If the caution is to be given to a suspect prior to the commencement of questioning, it
becomes vita to determine the definition of suspect. The Committee has aready noted in
Chapter 4 that the definition provided by the Commission is so wide as to be uncertain.
Foreseeably the Stuation could arise where at the scene of a crime numerous victims and
witnesses are "suspects' within the Commissons definition. Therefore, police may,
depending on the circumstances, be required to caution each and every one of the 0
identified "suspects' prior to asking them a question. The practicdity of the combined
effect of these two recommendations is doubted. The requirement of a caution should not
operate O as to give potential witnesses the impression that they are suspects or to
disencourage them from talking to the police.

The recommendation is expressed so as to apply to dl offences including summary
offences. The Police Service submits that this recommendation may not be tenable in the
case of ample offences such as disorderly conduct or traffic related matters. Further, the
Service submits that it may creaste confusion in Stuations where the relevant legidation
obliges a person to give certain information.

Should the caution be given by a police officer? The Committee believes that in dl
practicdities, police officerswill be the appropriate persons to administer the caution.

The Committee recognises that the giving of the caution may require additional consideration in the
case of suspects with "specid needs' such as Aborigines and Torres Strait Idanders.  This is
discussed further at para*.

There was little objection to the actual wording of the caution as contained in the recommendation.

Currently the provisons regarding the giving of a caution are contained in the Police Operational
Procedures Manual. These directions in effect echo the Judges Rules. In Chapter 4 the possible
effect of non-compliance with the Police Commissioner's Adminigtrative Directions were discussed.

Itwasheldin R v. W and Others that afalure to comply with such directions was an unlawful act
and, may reault in a tria judge exercisng higher discretion to exclude confessona evidence
theresfter obtained.

It is recognised that the legidation pursuant to which the Police Commissoner issues directions has
been amended so that such directions no longer have the force of law. However, the Committee
believes that it is more appropriate for guidelines regarding the questioning of suspects to be
contained in adminigrative directions. The judicia discretion to rule voluntary confessond
materia inadmissibleiswell established, and permits each case to be considered on its own facts.
"Suspect’ should be defined to mean a person who a police officer suspects was involved in the
commisson of an offence. This definition accords with common sense and should not pose
problems for police.

6.3.5 PCJC Recommendation

The Committee amends CJC Recommendation 19.3.

The Committee recommends that, prior to questioning, a police officer should caution a
suspect in the terms suggested by CJC Recommendation 19.3.

However, the Committee does not support the Commission’s definition of suspect.

The Committee recommends that suspect should be defined as *"any person who a police
officer suspects on reasonable grounds was involved in the commission of an offence"".

Further, the Committee recommends that the requirement contained in this



recommendation to warn suspects not be embodied in legislation but instead be contained in
Directions made by the Police Commissioner pursuant to the Committee's proposed Police
Powers and Procedures Act.



1. THE LENGTH AND PURPOSE OF PRE-CHARGE
DETENTION

7.1 Commencement of Detention
7.1.1 CJC Recommendation 20.1

The Commission recommends that the pre-charge detention scheme should
commence at the point of arrest. Nothing in the proposed scheme is to be taken to
confer any power to detain a person not under arrest.

7.1.2  Background, Rationale and Scope of Obligation

As discussed in Chapters 4 and 5 the Committee rejects the concept of a regulated scheme
permitting detention for questioning.

However, the Committee recognises that the Parliament may adopt, or substantially adopt, the
Commisson's proposed scheme. Therefore, notwithstanding the Committegs previous
recommendations, this report will address each of the Commission's recommendations in respect of
the length and purpose of pre-charge detention.

The issue to which CJC Recommendation 20.1 relates, is whether the power to detain for
questioning should be available pre-arrest or post arrest but pre-charge.

7.1.3  Arguments Raised in Public Submissions
It must be noted that the concept of pre-charge detention was rejected outright by most groups.
The Legd Aid Office clearly ated its position as thus:

This recommendation is not supported, as the Legal Aid Office does not see the need
for pre-charge detention and sees such detention as an impediment to appearing
before a justice to have bail considered. If the person wishes to help police further,
he can do so after he has obtained bail. (1994:56)

Similarly, Mr Carberry from the Aborigina and Torres Strait Idanders Legal Service, announced at
the public hearing:

In general, we do not agree with precharge detention at all. (1994:45)

It appears that support for the concept of post-arrest detention was very reluctantly given by the
Council for Civil Liberties. In the words of Mr T O'Gorman at the public hearing:

We are implacably opposed to the concept of precharge (sic) detention. ... It is quite
unusual and with regret that we support the concept of post charge (sic) detention,
but only if it is for fixed periods. (1994:52)

A proponent of pre-charge detention, Mr R. Sibley, stressed that the threshold for arrest should be
met, before detention could commence. Mr Sibley's submission stated:

I agree that the detention should only commence upon arrest. However that power,
as has already been accepted by the committee, should only arise when there are
reasonable grounds to believe that a person has committed an offence. (1994:110)

Representatives from the police groups made submissions on the bass that questioning was
necessary in order to decide whether to arrest a person. At the public hearing Mr J O'Gorman from



the Queendand Police Union of Employees said:

Recommendation 20.1, the commencement of detention—this recommendation sort of
hinges on the definition in 18.1 of when a person becomes a suspect, or when the
detention time commences. The Commission recommends that the precharge
detention scheme should commence at the point of arrest. The definition in this
document, or the spirit of this document regarding arrest, is nowhere near the
definition of arrest that | have learned and was trained in, which was based on the
Criminal Code, and that is, arrest is when you take somebody into custody with a
view to bringing them before a court charged with an offence.

... Our submission would be that the precharge detention time should commence at
the time that you have made the decision that the people are not free to leave
whether as suspects or extremely relevant witnesses, and that impacts on the
recommendations in Volumes | to Il about witnesses, etc.(1994:32) [Emphasis

added]

Smilarly, a the public hearing, Acting Commissioner Aldrich representing the Queendand Police
Service argued:

The Commission recommended that a precharge detention for questioning scheme
should commence at the point of arrest. Conversely, the service prefers a scheme
where detention for questioning commences prior to arrest.

In its report, the Commission advises that it is not satisfied that there is justification
for a prearrest detention power. In the Commission's view, the removal of the
restrictions on questioning after arrest is a better approach because it deals directly
with the perceived problem. It adds that to encourage the creation of a new type of
arrest would complicate the criminal justice process. The Police Service does not
agree with the reasoning provided by the Commission. What the Commission
perceives to be the remedy to the problem merely overcomes a decision of the High
Court of Australia in relation to questioning. It does not offer a solution to the actual
problem.

Questioning is an essential prerequisite to arrest. Under the service's proposal, the
investigative authority would amount to a detention and not be associated with an
arrest. An arrest may cause a public perception of guilt to attach to it. Should it be
believed that after questioning a person is not responsible for an offence, the person
would be released without the stigma of being arrested attaching to that person.

Additionally, the Commission argues that the police should not be authorised to
deprive a person of his or her liberty unless they have reasonable grounds for
suspecting that the person has committed an offence. In many cases, prior to
guestioning a person, a police officer might suspect that a person has committed an
offence but it may not be the case that a legal reasonableness can properly attach to
that suspicion. (1994:2) [Emphasis added]

The submission from the Queendand Police Service contained the same argument. In order to fully
understand the Service's argument, it is necessary to repedt its lengthy submission on the issue:

The Criminal Justice Commission recommended that a pre-charge detention for
questioning scheme should commence at the point of arrest. Conversely, the Police
Service recommends a scheme where detention for questioning commences prior to
arrest.

At page 685 of its report the Commission advised that it had considered the
arguments put forward by the Police Service but was not satisfied that there is a
justification for a pre-arrest detention power. Its reasons are, in part:



The pre-charge detention power proposed in this report involves the removal
of the restrictions on questioning after arrest. In the Commission's view, this
is a better approach because it deals directly with the perceived problem.

It is artificial to call a deprivation of liberty a “detention' rather than an
“arrest'; a citizen is either free or is not free. A detention as proposed by the
QPS is simply an arrest by another name, in that it deprives a person of his
or her liberty. To encourage the creation of a new type of arrest would
complicate the criminal justice process. The Commission's stated aim
throughout this review has been to simplify law and procedure.

The Police Service objects to the reasoning relied on by the Criminal Justice
Commission.

What the Commission perceives to be the remedy to the problem merely overcomes
the decision of the High Court of Australia in Williams v R. It does not offer a
solution to the actual problem.

Questioning has traditionally been an essential prerequisite to arrest. Under the
Commission's proposal a person could be deprived of his or her liberty, by arrest,
prior to all available evidence, including the consideration of defences, being
examined. The Service notes, however, that such a system still involves detention.

If it becomes apparent that a person is not responsible for an offence after they have
been arrested and questioned, the law will require they be released. However, the
stigma of the arrest remains.

Under the Service's proposal the investigative authority would only amount to a
detention and not be associated with an “arrest'. Arrest may cause a public
perception of guilt to attach to it.

Should it be believed after questioning that a person is not responsible for the
offence, the person would be released without the stigma of having being arrested
attaching to that person.

Additionally, in its reasoning to Recommendation 20.1, the Commission at
paragraph 4, page 685 argues that:

The police should not be authorised to deprive a person of his or her liberty
unless they have reasonable grounds for suspecting that the person has
committed an offence and therefore have grounds to arrest the person
(Commission 1993, Volume I11).

It must be noted that in order to make an arrest a police officer must have a
“reasonable’ suspicion that a person has committed an offence. In many cases, prior
to questioning a person, a police officer might suspect that a person has committed
an offence but it may not be the case that a legal ‘reasonableness' can properly
attach to that suspicion.

For instance, one case of anecdotal evidence obtained from detectives for the
purpose of this submission relates to the murder of woman on the south side of
Brisbane. Detectives suspected that one of four persons committed the murder as
each may have had a motive for the offence. However, it is interesting to note that
none of the suspects were considered to have committed the offence in concert with
any of the other suspects.



Therefore, it was necessary to eliminate three of the suspects from suspicion in order
to identify the murderer. Simultaneously, the residences of each of the suspects were
visited by police, and each was interviewed. Three were eliminated from suspicion.

Having reduced the suspect list to one, and on receiving scientific evidence the
remaining suspect was charged with murder. The matter is still before the courts.

In terms of the CJC recommendation, police would be placed in a position where
they could not make four arrests of unassociated persons for the purpose of
questioning each for the offence of murder. Logically, this premise is based on the
fact that it would not be feasible for police to have “reasonable grounds for
suspecting' that four totally unassociated suspects had independently committed the
murder. Therefore, bearing in mind the Commission's recommendations, the
Parliamentary Committee is asked to consider the practicalities of the following:

How police could possibly justify simultaneous arrests of the four suspects
on the basis of “reasonable suspicion' when it was suspected that only one of
the four persons had actually committed the offence and the others were not
involved;

Should police have approached and interviewed each suspect, “one after the
other’, to allow for the elimination and release of the current suspect in
order that the next might be arrested to be interviewed (and so forth)?;

If the above question is answered in the affirmative, and the person
subsequently charged with the offence had been the last to be interviewed,
sufficient time would have been available to allow the murderer to destroy
evidence or to evade apprehension by escape.

If, however, police were permitted by legislation to detain for questioning on
suspicion (not “reasonable’ suspicion) then each of the four persons mentioned in the
anecdote could be lawfully detained and questioned. At the conclusion of
guestioning in the circumstances mentioned, three would still have been released and
the fourth charged with the murder, but the task of the police would have been
greatly simplified.

... Under the Police Service proposal, after a suspect is questioned, particularly in
instances where admissions are made, the police officer will properly be able to
form a “reasonable' suspicion that the suspect committed the offence and thus justify
an arrest being made. Conversely of course, where matters of exculpation or defence
are raised the person may be released without the need for an arrest to have first
been made.

Therefore, it is considered that arrest should be the final link in the investigatory
chain prior to a person being taken before a court.

A further consideration is that police may wish to proceed against a suspect by
"Notice to Appear' or summons rather than arrest. In this case it would seem
anomalous that in order to question a person an arrest first must be made, the
questioning carried out, the person “unarrested', and a Notice to Appear or summons
issued against the person for the offence. (1994:21) [Emphasis added)]

7.1.4  Analysis and Comment
The Committee cannot accept the argument advocated by the police groups that pre-arrest

questioning should be permitted, particularly as the Committee does not accept a regulated post
arrest, pre-charge detention scheme.



However, the Committee does concur with the Commission's reasoning that to detain a person for
questioning is no different than arrest. The liberty of the person is still being denied. If anything, the
Committee believes that pre-arrest detention is much more of a deprivation of liberty, because such
deprivation will be made on alower threshold.

Importantly, as the Committee noted in its report No. 23B, arrest (or deprivation of liberty) should
only be used when necessary. Further, the threshold of arrest should be reasonable grounds to
believe and should, at al times, be for the purposes outlined in Report No. 23B. Those criteria did
not include arrest for the purpose of questioning.

Post arrest, pre-charge detention and pre-arrest detention (which is still a deprivation of liberty)
will, in the Committeg's opinion, only lead to an increase in the use of the arrest power by police.

In the Committee's opinion arrest should not be encouraged.

The Committee aso believes that any form of detention for questioning is inconsstent with the
basisfor the admisson of confessond evidence - that it isavoluntary statement against interest.

However, the Committee makes the point that it does not oppose the questioning of persons after
arrest who have voluntarily agreed to be questioned, have been properly cautioned and the consent,
caution and subsequent acknowledgment is video recorded. In such cases, the Committee considers
it irrdlevant whether the questioning is pre or post arrest. In this regard the Committee notes the
comments of Mr Shanahan from the Legal Aid Office & the public hearing:

If people are prepared to talk and they make an informed decision to talk, then
whether it is prior to arrest or not is not really relevant; it is whether they are
voluntarily giving the answers.

The opposition to this system is that it puts pressure on someone to say something
that is not voluntary. However, if a person is prepared to talk, cooperate and
answer questions voluntarily and in an informed way, whether it is prior to or post-
arrest is not relevant. It is a voluntary decision that they have made to cooperate.
People do confess to crimes. In many cases, it is an indication of remorse. It would
be improper for a system to try to stop that. If a person makes an informed decision
to confess, the system should accommodate that. Whether it is prior to arrest or after
is not relevant. The fact that it should be voluntary is important. (1994:13)
[Emphasis added)]

Thisissue will be discussed in more detail in Chapter 12.
7.1.5 PCJC Recommendation

The Committee rejects CJC Recommendation 20.1.

7.2 Grounds for Detention
7.2.1 CJC Recommendation 20.2

The Commission recommends that the following procedure apply in all cases where a
person has been arrested:

Upon being arrested, the person is to be taken directly to the watchhouse or other
appropriate facility to be charged and considered for bail, unless the police officer
who makes the arrest believes there are grounds for detaining the person for one or
more designated investigative and/or administrative purposes. If the officer
considers that such grounds exist, the person is to be taken to the Custody Officer at



the nearest police establishment with the equipment and facilities needed to perform
the required functions.

The Custody Officer, upon being satisfied that the person was lawfully arrested, may
authorise the detention of the person for a specified period (see Recommendation
20.3) on the grounds that it is necessary to:

enable such further investigation and inquiries as are reasonably necessary
to determine whether a prosecution will be launched and, if so, the nature of
the charges to be laid

complete any necessary documentation which requires the presence of the
detained person

establish the identity of the person
conduct other authorised investigative procedures.

7.2.2  Background, Rationale and Scope of Obligation

The Commission in this recommendation has defined the circumstances under which questioning of
an arrested person may be warranted.

In an attempt to limit abuse of this power it has provided for:

a Custody Officer whose responghility it is to decide whether there are ground s for
detaining the person at the pre-charge stage; and

gpecified grounds on which an arrested person may be detained.
7.2.3  Arguments Raised in Public Submissions

Of course, this recommendation was rejected outright by groups opposed to the concept of
detention for questioning. In the words of the Lega Aid Submission:

This recommendation is not supported as the Legal Aid Office does not believe there
is a need for such detention, and because the purposes said to justify such detention
are not valid.

Asto the specified grounds warranting detention, the Legal Aid Office submission Stated:

Regarding further investigations and the nature of the charges to be laid, this does
not seem necessary as the person has already been arrested; such a decision must
have been made already. If other charges are to be preferred or amendments made
to existing charges, this can be done at a later stage.

Regarding establishing the identity of the person, this should already have been
done, and if not done, can be done before a Magistrate, if any doubts linger.

Regarding completing any necessary documentation requiring his presence, none
springs to mind.

Regarding conducting other authorised investigative procedures, only those
involving the accused would be relevant. If ordered by a court, these could be done
after being brought before a justice, as require by s.69 Justices Act 1886 and s.552
Criminal Code.

The Legd Aid Office dso queried why questioning with the arrestee's consent could not be



undertaken after the granting of bail:

The real reason, it is submitted, why pre-charge detention is wanted is to question
the accused. If this requires the informed consent of the arrestee, why detain him
before taking before a justice so he can apply for bail? If he is wiling to talk to
police, his being on bail should not stop him. Could it be that police are worried
that, by appearing forthwith before a justice, and being given bail, they possibly lose
a powerful incentive to induce an arrestee to give a statement eg. "if you make a
statement, we won't oppose bail." The longer an arrestee is detained before being
considered for bail, the greater the possibility he will make statement to be seen to be
""co-operating with police". (1994:56)

Other groups supported the concept but commented that it should not apply to both smple and
serious offences.

The Submission by the Queendand Police Service was particularly adamant in this regard. It Sated:

The Police Service was amazed the Commission recommended that pre-charge
detention apply to simple offences as well as indictable offences, following the arrest
of a person. The recommendation will only add to the work load already placed on
police without achieving a useful goal.

The Commission recommended, in part:

.. if the officer considers that such grounds exist, the person is to be taken to the
Custody Officer at the nearest police establishment with the equipment and facilities
needed to perform the required functions.

The Custody Officer, upon being satisfied that the person was lawfully arrested, may
authorise the detention of the person for a specified period on the grounds that it is
necessary to:

conduct other authorised investigative procedures.

The Service strongly objects to the proposition that this should be an established
procedure in the case of simple offences, particularly traffic related matters.
Currently, a police officer can arrest a person for an offence of drink driving prior to
obtaining a specimen of breath or blood. Acceptance of the Commission's
recommendation will mean that the arresting officer will need to seek a Custody
Officer's approval prior to obtaining the specimen of breath or blood.

The recommended procedure is unacceptable in that it not only conflicts with the law
as contained in the Traffic Act, but it will impinge on the two hour legislative period
in which the breath or blood must be obtained for the result of any subsequent
analysis to be conclusive as evidence.

Consequently, while the Service supports investigative detention for indictable
offences, it does not support the concept being extended to all simple offences.
(1994:27) [Emphasis Added]

Inasmilar vein Mr Jerrard representing the Bar Association said at the public hearing:

The Bar had also recommended that the power of precharge detention after arrest be
limited to serious offences. Our original submission suggested that those should be
defined as ones punishable by at least 10 years' imprisonment. There may be some
matters that could be regarded as serious offences that would carry less than 10



years. There are some varieties of serious assaults that might carry less than that,
but there does not seem to be any restriction in the report restricting precharge
detention to serious offences. It is a matter worthy of consideration. (1994:22)

Mr Jerrard also expressed concern that the availability of detention could be used as a means of
denying a person balil.

... There would have to be care taken to ensure that the availability of precharge
detention is not used just as a means of denying people bail. For example, the police
might arrest somebody, and there is nothing really that they particularly want to get
out of that person's mouth because, say, they have a good case and/or he or she has
already made a confession before he or she was actually arrested, but they do not
want that person to get out on bail—and they know that person will get bail, because
it is not serious, but they do not want that person to tip off his or her mates or friends
that the police know about this offence and are making inquiries. (1994:28)

Mr R Sibley in his submission aired another concern regarding the criteria upon which the Custody
Officer can make adecison to authorise afurther deprivation of liberty. He argued:

| agree generally with this recommendation. However | believe that a couple of
matters bear further consideration. It is for the arresting officer to believe that there
are grounds for detaining further. The custody officer need satisfy themself only that
the suspect was lawfully arrested whereupon a discretion arises to authorise the
further detention on the grounds that it is necessary to:

enable further investigation and enquires as are reasonably necessary to determine
whether a prosecution will be launched and the nature of the charge

complete documentation

establish identity

conduct other "authorised investigative procedures"”.

Although the exercise of a discretion arising upon the formation of an opinion is
examinable by the courts on the grounds that the officer:

"does not address himself to the question which the sub-section formulates, if his
conclusion is affected by some mistake of law, if he takes some extraneous reason
into consideration or excludes from consideration some factor which should affect
his determination on any of these grounds his conclusion is liable to review" (Avon
Downs Pty Ltd v FCI (1949) 78 CLR 353 per Dixon J at 360)

or that:

"if the decision ... was so unreasonable that no reasonable decision-maker could
arrive at it, or involved a use of power conferred ... disproportionate to the purposes
of the power" (Ganin and others (1993) 32 NSWLR 423 per Kirby JA at p. 444)

where there is no criteria spelled out in the legislation itself the courts may take the
view that it is a matter committed to the judgement of the individual officer. (See
Ryan J in In the Matter of Bryant, D'Allesandro and Ready OS No 770 of 1992, 6th
January 1992 (Supreme Court of Queensland unreported); Ganin and others op cit.)

However the immediate review of such a decision in this context is improbable. The
importance of this issue is the later determination of whether the further detention is
or is not authorised by the Act. If it is not this may lead to the exclusion of any
resultant evidence in the exercise of the trial judges discretion.

The question arises therefore whether it is sufficient to simply refer to necessity or
reasonable necessary as the criteria upon which the Custody Officer is to authorise
what is, as the Criminal Justice Commission recognises, a further deprivation of




liberty (report Vol IV at p.687). Some similar criteria to that applying to the
arresting officer should also apply to the decision making process of the Custody
Officer. Why should the arresting officer not have to convince the Custody Officer
that there are reasonable grounds for suspecting or believing the further detention
is necessary? The United Kingdom scheme appears to establish the principles on
which a Custody Officer must determine whether to keep someone in custody after
being charged. (Report Vol 4 Appendix A p A 41)

There is also no reference in the recommendation to the grounds that may be used to
convince a Judge to extend a detention beyond 8 hours (Recommendation 20.5 at
Report p 698) or the basis upon which communication with others may be denied viz:
the preservation of evidence, the tipping off of accomplices or the intimidation of
witnesses (Report p 721). The latter omission can only be exercised by the Custody
Officer where there is a belief on reasonable grounds held by "the police officer"
that that will be the result of communication. If it is intended that such matters may
be regarded by the Custody Officer as a necessary basis for the initial period of
detention they should be more specifically identified.

The other schemes detailed in Appendix 10 appear to relate the grounds to the
ascertainment of what is a reasonable time as distinct from empowering the police to
detain at all. (1994:110) [Emphasis added)]

7.24  Analysis and Comment

The Committee makes the following points in relation to the Commission's Recommendation 20.2
that the Custody Officer may authorise the detention of an arrested person on the grounds of
pursuing further investigative/administrative purposes.

The police should not need to carry out further investigations to determine whether a
prosecution be launched. The recommendation only applies to arrested persons. In order to
have arrested the person, the police should be in possession of al sufficient evidence to
satisfy the arrest threshold.

The recommendation applies to al offences, regardiess of whether they are smple or
indictable. The Committee believes that this will in practice involve a sgnificant extenson

of police powers.

The Recommendation provides that if the officer who makes the arrest believes that there
are grounds for detaining the person then the arrested person is to be taken to the Custody
Officer. It is the Custody Officer who then decidesif it is "necessary"” to detain the arrested
person. Mr Sibley's submisson raises a vaid question regarding the standard of the
Custody Officer's belief in this regard. The Committee fedls that again the Stuation has
reverted to the exercise of discretions based on subjective tests which could be open to
abuse. The Committee is concerned that the Custody Officer will effectively "rubber stamp”
the investigative officer's decison to detain.

The Recommendation indicates a responghbility on the Custody Officer to review the
lawfulness of the arrest. The Committee believes that this should be a primary role of a
Custody Officer. In this regard it should be noted that PACE 1984 (England and Wales)
contains a specific provision obligating a Custody Officer to, as soon as practicable after the
ariva of the arrested person at the station, consider whether there is sufficient evidence
supporting the offence for which the person has been arrested.

The Committee consders that the system proposed by this recommendation would inevitably be
abused and persons would be arbitrarily detained for questioning. Incentives to abuse this power

Questioning suspects on any other matters.



Preventing arrested persons from obtaining bail.

Obtaining an effective cooling off period in the case of a person who is creating a nuisance
of themselves. (Harrison,1994:10)

7.25 PCJC Recommendation

The Committee rejects CJC Recommendation 20.2.

7.3 Length of the Detention Period (Fixed v. Reasonable)
7.3.1 CJC Recommendation 20.3

The Commission recommends that the Custody Officer be able to authorise detention
of an arrested person for a reasonable period not exceeding four hours. The
reasonable period is to be determined by the Custody Officer by reference to the
relevant circumstances. The operation of this fixed maximum time period should be
reviewed after 18 months.

7.3.2  Background, Rationale and Scope of Obligation

Regulated schemes in other jurisdictions take two different approaches regarding the specification
of the period of detention. The approaches are;

Detention for a reasonable time up to a fixed maximum time limit with provision for "time-
out" and extensonsin certain circumstances, and

Detention for a reasonable period, such period to be determined in accordance with defined
criteria.

The approach adopted in other jurisdictions, which have ether passed legidation permitting
detention for questioning, or are proposing such legidation, are asfollows:

A. Fixed maximum time

Commonwealth. The ALRC's report (1975:para 89) recommended that questioning be allowed
for a period of four hours which did not include "dead time". This period could be extended for a
further eight hours by a magistrate. The Crimes Act 1914 (Cth) was amended by the Crimes
(Investigation of Commonwealth Offences) Amendment Act 1991, based on the Gibbs Committee
Report (1989). It permits detention for questioning for aperiod up to two or four hours (depending
on the status of the person) with alowance for time-out. If the person has been arrested in relation
to a serious offence, the period of detention can be extended by a magistrate, or, in some cases a
justice of the peace, for afurther period not exceeding eight hours.

South Australia. Pursuant to the Summary Offences Act 1953 (SA), detention for questioning is
permissible for four hours with limited time out. This can be extended by a magistrate for a further
period of up to eight hours.

United Kingdom. The time limits on detention under PACE 1984 are considerably longer than
those permitted under other jurisdictions, athough there are no equivaent time-out provisons.
Basicdly aperson may not be detained at a police station without charge for a period exceeding 24
hours. However, detention is to be reviewed by a Custody Officer after the first six hours and again
a no longer than nine hour intervals thereafter. In the case of certain serious offences, an officer
holding the rank of superintendent or above may authorise further detention beyond 24 hours and
up to 36 hours. Detention beyond 36 hours must be approved by a magistrate.

New Zealand. The NZLRC (1994:46) has recommended a scheme permitting pre-charge



questioning for a period "reasonable in the circumstances’ not exceeding six hours, with provision
for time-out.

A Didrict Court judge can extend the initial period of detention for a further period of six hours,
and, in exceptiond circumstances, may grant yet another extension of six hours. (1994:48)

Despite their recommendation, the NZLRC (1992:178) did recognise the following arguments
againg afixed maximum time:

To fix a specific period is to achieve certainty at the expense of flexibility and
practical efficiency.

A fixed period, even with provision for extension, ignores the likelihood that
the fixed time will prove inadequate in complex offences or offences with
multiple suspects.

The cases where a fixed time period may be ineffective are likely to be those
of the most concern to the public. To circumscribe the investigative powers
of the police in these situations may result in dissatisfaction with the
questioning regime.

If a fixed time limit is set the tendency may be for the maximum to become
the norm.

If there is a fixed time period, there may be a tendency to rush pre-
interrogation investigations so as not to use up too much of the investigation
period, particularly where a suspect is arrested at the time or shortly after
the commission of the offence. It can be contended that in order to question
the arrested person properly the police ought to have as much evidence as
possible at their disposal.

However, the Commisson was persuaded by the following arguments in support of a fixed
maximum time with power to extend:

A fixed time indicates to all participants in the process (arrested persons, the
police, the courts) what length of detention is acceptable.

A fixed time protects the liberty of the individual. Under the reasonable time
approach a detained person would not know when he or she is likely to be
released, or whether the detention is even lawful.

A fixed time provides guidance to police officers and promotes
accountability. The later determination of reasonableness by the court could
prove to be an unsatisfactory method of regulating police conduct and would
provide little guidance to the police.

Because of the greater certainty if there is a fixed period, it is likely that
there would be less need to hold a voir dire to determine the admissibility of
evidence obtained while a suspect was detained. The consequent saving of
court time should result in reduced transaction costs, speedier trials, and
more expeditious handling of caseloads by the courts.

According to most studies the vast majority of investigations can be
completed within a short time after arrest.

The experience of other jurisdictions indicates that the fixed time option can
work well. NZLRC (1992:176-178)



B. ""Reasonable time""

Victoria. The Victorian legidation originaly permitted questioning for a fixed maximum time of 6
hours, with no alowance for time-out. However, following the 1988 report by the Consultative
Committee on Police Powers of Investigation (Coldrey Committee), the period was amended to
that of areasonabletime.

Despite finding that 99.5% of investigations had been completed within six hours of a suspect being
arrested, the Coldrey Committee concluded that:

Six hours might be inadequate in complex cases.
The fixed period caused some police to rush investigations.

The need to bring the arrested person physically before a judicial officer to
apply for an extension tended to interrupt the continuity of an investigation.

It may be impracticable to bring some persons before a magistrate - for
example when medical treatment was required.

The six hour period could be eroded by travel time and other factors such as
awaiting the arrival of a legal representative, or by meal breaks.

There was a concern that the upper time limit would come to be regarded as
the norm. (Woltring,1991:13) (Coldrey Committee,1988:93 and 101)

Northern Territory. Legidative anendmentsin 1988 gave the police the power to detain a person
for questioning after arrest for a reasonable period. Matters to be taken into account in determining
what is a reasonable period are outlined.

New South Wales. The NSWLRC recommended a scheme dlowing post arrest, pre-charge
detention for questioning for a reasonable period up to four hours with time-out. Application can
be made to a judicid officer for a detention warrant authorisng an extenson to the detention
period. The judicia officer may only order further detention for the period which he/she is satisfied
is "the minimum period reasonably necessary for the police to complete their investigations, but in
any event for no longer than eight hours'.

Numerous arguments for a fixed maximum time limit were proposed by the NSWLRC in its Report
(1990:88 and 89) including:

The "reasonable time" formula without any fixed limits or presumptions is
much too uncertain to regulate an area which touches on the fundamental
liberty of the individual.

As well as providing the least measure of guidance and accountability, the
indeterminate "reasonable time" system violates the spirit of the common
law. Although the judgements in Williams seem to invite legislative reform,
the joint judgement of Wilson and Dawson JJ sounds a cautionary note
against replacement of the common law with too open-ended a system of
detention:

To countenance a period of detention in police custody after arrest, without
specific limits, for such time as might be reasonably necessary to enable the
police to obtain the evidence upon which to charge the suspect, is
unacceptably open-ended and quite contrary to what was (and in Australia,
in our view, still is) the law.

It provides a high degree of certainty, and brings the area of criminal



investigation under effective legal regulation for the first time.

It operates on the basis that police will be given clear standards and rules of
procedure to operate under, which will afford them a realistic opportunity to
perform their duties.

Persons in custody will be kept fully informed at all stages about their
position and their rights.

There will be proper record keeping to enable contemporaneous and
subsequent review.

Despite these recommendations, the Crimes (Detention After Arrest) Amendment Bill 1994 (NSW)
provides that the period of detention for questioning is to be for areasonable time.

The change from a fixed time as recommended by the NSWLRC to a reasonable time contained in
the NSW Bill has been criticised. D. Dixon (1994:144) noted:

The fundamental objection to "reasonable time" is the lack of certainty for police
and suspects alike. Both should know how long detention can last. Instead, the Bill
relies on the courts to determine what is reasonable. All the usual problems of courts
are relevant: their determination is retrospective; in a system constructed around the
guilty plea, challenges to evidence are an ineffective device; and the courts' record in
protecting defendants and regulating police by evidentiary controls is weak. The
alternative is to specify detention limits: no case has been made (in NSW or
elsewhere) against this except that the police consider it inconvenient.

Tasmania. The Tasmanian LRC (1990:12) was also opposed to arbitrary time limits because the
duty to end the detention is suspended, and accordingly the police have no incentive to release.

Thus, the likelihood that detention would continue for most of the period was seen as high.
Accordingly, the legidation proposed by the Commission provided that a police officer who has
arrested, or who has custody of, an arrested person, must within a reasonable time after the arrest,
ether release that person or present him before a court on a charge. In determining what is a
reasonable time, a police officer must consider a number of factors including the need to detain the
person for the purposes of questioning. So long as that person is fredly and voluntarily answering
questions properly put, his detention is deemed to be reasonably necessary.

The Commission's Conclusion

The Commission concluded that the maximum fixed time gpproach was preferable because it:

Provides police with clearer guidance as to what is appropriate.
Facilitates accountability.
Has been shown to be workable in other jurisdictions. (1994:690)
If a fixed maximum time is adopted, what length should the specified maximum period be?
The following reports indicate the length of time necessary to question a person:
The Coldrey Committee referred to research which found the average time a suspect spent
at the police station was 2 hours and 15 minutes and fewer than 1 in 10 investigations ran

to six hours. (1988:69)

The ALRC (1975:para 92) referred to American studies which indicated that as many as 97
per cent of cases are cleared in 4 hours. It recommended this period.



The NSWLRC (1990:90-91) sdlected 4 hours for the initial period of detention based on
the best empirical evidence available, which the Commission conceded Ieft a little to be
desired. The report aso referred to a NSW police pilot study which was carried out for 3
months in 1987. It reveded that in 91 per cent of cases surveyed it took less than four
hours to process suspects between arrest and charge, not including time-oui.

In South Audtraia where the initia detention period is four hours, the Commissioner of
Police in 1990 observed that "the legidation has proven to be effective’. (NSWLRC:90)

The Commission concluded that four hours was an gppropriate maximum time period for which a
person can be detained pre-charge.

If detention for a period up to a fixed maximum time is adopted what factors should be
taken into account in determining the period?

Under the Commission's proposa the Custody Officer is to determine "a reasonable period” of
detention, up to four hours, by reference to the relevant circumstances.

At page 692 of the Commission's report is an inclusve list of relevant circumstances which should
be considered in determining the length of pre-charge detention. The Commission states that these
have been compiled with reference to smilar provisonsin other jurisdictions.

Thee are

whether the presence of the arrested person is necessary for the conduct of
the investigation which is intended to be conducted after arrest

the number and complexity of matters under investigation

whether the person has indicated a willingness to make a statement or
answer questions

whether a police officer reasonably requires the time to prepare for any
interview of the person in custody

whether appropriate facilities are available to conduct an interview or other
investigations

the number and availability of other persons including co-offenders, victims
etc. who need to be interviewed or from whom statements need to be obtained

any need to visit the place where the alleged offence is believed to have been
committed

the total period of time during which the person has been in the company of
police

the time taken for police to attend at the place where the arrested person is
being held (e.g. where a person has been arrested on a warrant)

the time taken to complete any forensic examinations necessary.

The Commission's report at page 693 aso states that in making his determination, the Custody
Officer:

Must balance the period necessary for the custodial investigation againgt the circumstances
and seriousness of the alleged offence and the requirement that the investigation be
conducted diligently and expeditioudy.



Should not nominate at the outset a specific period in terms of hours and/or minutes.

No matter how the period is described, monitor the detention to ensure that the period of
detention is reasonable.

7.3.3  Arguments Raised in Public Submissions

Thisissue was not canvassed by some groups opposed to the concept of pre-charge detention. For
example the submisson by the Legd Aid Office:

Legal Aid opposes Recommendation 20.3
This recommendation is not supported as the concept of pre-charge detention is
opposed.

Legal Aid opposes Recommendation 20.4, 20.5, 20.6 and 20.7.  These
recommendations are opposed for the same reasons as apply to Recommendations
20.3. (1994:57)

The Council for Civil Liberties was only prepared to support the concept of pre-charge detention if
it wasfor fixed periods. Mr T. O'Gorman speaking for the Council at the public hearing said:

It is quite unusual and with regret that we support the concept of post charge (sic)
detention but only if it is for fixed periods. In relation to the concept of fixed time or
reasonable time—if you have a look at it around the country, you would see what
happened when a six-hour period was introduced in Victoria. The police maintained
a scare scenario in the newspapers that their hands were tied. In due course, the
Government—and | think this time it was a Labor Government being weak—gave in
and changed it to "reasonable".

I urge your attention to the Commonwealth scheme. The Commonwealth amended
the Crimes Act in 1991. It brought in a scheme fairly similar to the CJC's of post-
arrest detention for fixed periods. Inquiries that | have made prior to coming here
today would indicate that that is under review, and significantly under review in the
Commonwealth sphere. The Commonwealth people will not give this information to
me, but they might give it to a more elevated body such as yourselves. It is my
understanding that a substantial review has been done. The Australian Federal
Police have not been able to put up any instances of where this fixed period has not
worked. It has been going for a period of three years. (1994:52)

Anather proponent of afixed maximum time was Mr R. Sibley, who in his submission, said:

Some finite limit would seem desirable and four hours seems on the research to be
adequate. (1994:112)

At the public hearing Mr Shanahan from the Legd Aid Office advocated a hybrid scheme
which involved a fixed period at the outset. However, he expressed concern at the concept of a
reasonable time to be determined by a police officer. In hiswords:

I would think that however you term it—"reasonable™ or not—it has to be subject to
ongoing independent review while it is occurring. | think judicial review is probably
the only way to go, with perhaps a hybrid sort of scheme of four or 12 hours to start
with. Any extensions of that really need to be judicial decisions. | cannot see the
arguments against that. Some time within a 24-hour period you will be able to find a
magistrate or a judge and you will have to establish a reasonable basis for extending
the period of detention. But to leave it in the hands of police officers to determine
what is a reasonable time or not and then hope that that will be sorted out at a later
time in court is a recipe for trouble. (1994:14)



The Bar Association appeared to have changed its position on this subject, moving from originaly
supporting areasonable period to later seeing advantages with afixed period.

Inits submission the Association said:

Arrested persons should not be detained longer than is absolutely necessary to
enable police investigations to be carried out. There are essentially two ways of
achieving this. The first is to set a specified maximum period (with or without
allowance for "dead time"), usually with provision for its extension by application to
a Magistrate in appropriate circumstances. The second is to allow a reasonable
period and provide statutory criteria defining those matters which may be taken into
account in deciding what constitutes a reasonable time in all the circumstances of a
particular case. The Bar favours the latter approach as adopted in Victoria
following the report of the Coldrey Committee.

However, Mr Jarard, on behdf of the Association, at the public hearing made the following
comments:

The Bar had recommended that any precharge detention be for a 'reasonable
period" with certain defined statutory criteria that any judge or magistrate have to
take into account later on to determine whether it was a reasonable period. The
report argues for a specified period, and their arguments do seem to be persuasive
on that point. It does allow everybody to know what the outer limits of the period are.
(1994:22)

Later, in response to a question by Dr Watson as to the arguments against the reasonable time limit
rather than an explicit time, Mr Jerrard said:

Mr Jerrard: If | was a police officer, | think 1 would much rather a set period of
time. | would have a set of rules which would be very clear. If it is “reasonable
time”, then, for example, the senior officer might say, "Yes, that is quite reasonable,
I think that this person should be held. That sounds perfectly reasonable to me"; all
of the other policemen think that it is very reasonable; the lawyers who arrive might
think it is reasonable; the Magistrate you are brought before might think this is
reasonable, but the judge might have a totally different opinion and say, "No, that
was all quite unreasonable.” Why, even an hour is unreasonable, some might say.
Some might say two hours is unreasonable. Some might say anything less than eight
hours is perfectly reasonable. You just allow such a variety of potential differing
views about what is reasonable at a much later stage, and an adverse ruling could
lead to the exclusion of a lot of relevant probative evidence and could lead to the
police being liable in damages, for example, for false imprisonment for wrongfully
keeping you in custody.

The CHAIRMAN: It is probably relevant to say that the Queensland Police Service
favour ““‘reasonable time” and | think it is probably also relevant to say that the
Victorian Act has been changed now to get rid of the set time of six hours back to
“reasonable time”.

Mr Jerrard: Yes, and our association argued originally for a reasonable time. | just
personally prefer the notion of a fixed set of rules and to see how they function. |
understand you are going to make inquiries in New Zealand. They have just come out
in favour of a six-hour period. I think their press release came out today.

Dr WATSON: You said your association originally argued for ““reasonable time” to
the CJC.

Mr Jerrard: Yes, that if there was to be pre-trial precharge detention, that it should
be for a "reasonable period" and there should be specific criteria deciding what is a
reasonable time. | am just suggesting that it might be better to begin, as the CJC
suggested, with a fixed period and see whether that produced practical difficulties as
it has the advantage that you remove the possibility that probative relevant evidence



could be later excluded because one person's view of what was a reasonable time
differed from that of every other person who had been involved. (1994:26)

And again later Mr Jerrard stated his preference for afixed time period:

I am wary of the reasonable time period, unless one had a set of criteria that placed
the onus on the police to justify the length of the detention by reference to each of
these criteria and why the person had to be detained before being charged. It may
be, for example, that samples of hair or blood or something of that nature are being
sought. It may be that somebody else is being interviewed and that there are perhaps
even more serious charges that might be brought. I am not quite sure. | am against
the looseness of the reasonable time period. | prefer the idea of a set time period. |
think most of the ways of getting extensions do not seem very practical. Those are
my basic objections. How you set the time, | do not know. The CJC has said four;
New Zealand says six; Victoria said a set period and has gone back to a reasonable
time. There is nothing that is going to be perfect. Perhaps you might ask the
Queensland Police Service what it is that they propose they would be doing during
this period of precharge detention that they could not do in four hours—which they
need to do, despite the fact that they have already had enough evidence to justify an
arrest. (1994:28) [Emphasis Added]

The police groups were in favour of areasonable time. The submisson from the Queendand Police
Service presented a thorough argument in reaching their conclusion and disputed each of the three
arguments relied upon by the Commission. Acting Commissioner Aldrich, representing the Police
Service a the public hearing, summarised the Service's stance:

As to reasonable time versus fixed time—the Police Service recommended the
implementation of reasonable time detention. It is appalled that the Criminal Justice
Commission has opted for an overly restrictive scheme of fixed-time detention,
particularly when this scheme has been trialled and rejected previously in Victoria.

The service notes that the Commission also recommends a review of the operation of
fixed-time detention after 18 months. In the service's view, adequate reviews
concerning fixed-time detention and reasonable time detention have previously been
conducted throughout Australia. These reviews allow a conclusion to be drawn that
the preferable method is that of reasonable time detention. There is little worthwhile
point in repeating the costly Victorian experience.

The adoption of detention for questioning for a reasonable time allows for all
relevant circumstances to be taken into account when a court considers whether
the time a suspect was detained was or was not reasonable. In fact, the Coldrey
Committee in Victoria concluded that the courts are experienced in making
judgments of reasonableness and stated that such formulation has a great advantage
of bringing commonsense to bear on any issue before the court.

The Coldrey Committee recommended the abandonment of fixed-time detention on
the basis that it had the potential to create problems in the following circumstances:
where investigations are being made into complex crimes and multiple offences;
where there are delays occasioning travelling time, medical treatment, legal advice,
arranging of interpreters, rest periods and refreshment breaks; where the continuity
of interviews is broken during the investigation of complex and multiple offences;
where people are held in custody in prison or in remand; and where it is not
practicable to bring people before a court. Therefore, while the service notes the
concerns expressed by the Criminal Justice Commission, it cannot accept those
concerns as realistic given the experience of Victoria and the Northern Territory.
(1994:3) [Emphasis Added)]

He went on to refute the suggestion that the reasonable time period would be abused:



I have worked under the Victorian system under that ridiculous six hour rule as well
as a reasonable time and, as | understand it, there are no abuses, as you put it, of the
reasonable time alluded to by the CJC. (1994:6)

Acting Commissioner Aldrich aso aluded to the fact that a fixed period, such as four hours, may
be too long in some circumstances:

The Coldrey Committee set down a set of what constitutes or what should be
considered when a reasonable time has been considered by the court, and they take
into account such things as giving the suspect a break, a sleep and medical attention.
The advantages, or the perceived advantages, of the set time to my mind are not
realistic. And that allows for a court or a tribunal to decide in the circumstances
what is reasonable.

If I could equate it this way—if we had, God forbid, the four hours—but let us just
stick with what has been recommended, the four hours—there are some occasions,
arguably, when a court could quite properly rule that four hours was too long.
(1994:7)

Also at the public hearing, Mr J O'Gorman from the Queendand Police Union of Employees, stated
that the Union was not opposed to afixed time period provided that it could be extended:

We are not opposed to there being a fixed time period prior to it being reviewed. If it
is decided that it will be reviewed after four hours, we do not have a problem with
that so long as the legislation and conditions governing the review are realistic
enough so that someone in authority is able to be satisfied that it is necessary for the
period to continue. We do not want the situation in which after the four hours there
are almost impossible standards to meet to convince that person in authority of the
necessity to continue with the investigation, and that is really what it amounts to. |
keep coming back to it. We have to understand the purpose of our investigations, that
is, to establish whether an offence has been committed and whether the person whom
we believe or suspect may be responsible for the offence is in fact responsible, and
we have to be able to do that in a realistic environment. To restrict our ability to
speak to people or ask them questions is not a realistic environment.

... If you have somebody in a detention period that is too limited and those sets of
circumstances come up and you are 10 minutes away from the end of the four hours
and they give you an explanation of something that can be very quickly investigated
and may either implicate them further or eliminate them from the investigation as a
suspect, surely it is realistic to expect that that time should be available—in that
person's interests as well as in the interests of the whole community. (1994:34)
[Emphasis Added]

However, he expressed the following cautions that a fixed time limit would put pressure on the
police and that it would tempt police to "cut corners':

If in the future we are expected to go flat out for the first four hours—which is
bluntly what it will force police to do—then that is very, very dangerous. The
opportunity or the temptation for police to cut corners and do the wrong thing
would be concentrated in those first four hours, and | do not believe that sort of
pressure should be put on police. | do not believe the community expects police to
have that sort of pressure on them. I am concerned that, if the first four hours is
when all the investigation has to be done, then it is leaving a door open for people to
walk out that should not be left open. (1994:35) [Emphasis Added]

The Director of Prosecutions seemed concerned that the police would tend to alow the maximum
to become the norm in the absence of measures to prevent this occurring. He argued:



In Williams (referred to at page 665) he was under arrest on some charges. The
police had a statutory duty to take him before a magistrate as soon as possible. Any
delay would constitute an unlawful detention. The law had to be obeyed and it was
enforced by the High Court, excluding the confessions obtained in violation of the
law. Once legislation authorises pre-charge detention and a caution is required,
further questioning may be engaged in. No-one would quarrel with that proposition,
and | do not.

My point is a simple one and it is this. Why should the initial period of pre-charge
detention not be four hours rather than requiring a Custody Officer to determine a
specified period which is not to exceed 4 hours? Will a Custody Officer not play safe
and specify the period as 4 hours rather than try to guess how long the necessary
action will require? It is said at page 690 that measures can be introduced to
control any possible tendency for police to allow the maximum to become the norm.
But what are they? They have not been expressed. If this is to be a Code then all
eventualities must be provided for by legislation. (1994:87) [Emphasis added)]

7.3.4  Analysis and Comment

The Committee has aready stated that it sees the concept of detention for questioning as inherently
at odds with the right to silence. The Commission has also indicated that it sees the right to silence
as so0 fundamentd that it warrants legidative bass. However, Recommendation 20.3 does not
provide for a person to be immediately excused from questioning upon exercisng their right to
remain slent. The Committee views this as mgor flaw in the Commission's reasoning.

The Committee does not envisage a problem with a person voluntarily consenting to interrogation.
With additiona safeguards, such as an obligation to advise of status and video recording of the
caution, consent and subsequent interview, the Committee believes that the current fiction of
"voluntary attendance” will be largely reduced.

The Committee is concerned that the adoption of a fixed maximum time period will encourage
police to detain persons for the full time period, even if the purpose for questioning has been
satisfied. Equdly, the Committee is concerned that a reasonable period with no outer time limit
will be open to abuse by police officers. Although the Committee notes that abuse could be
achieved through the time-out provision.

However, on baance, the Committee favours a reasonable time period if the Commisson's
recommendations are to be adopted. "Reasonable time' in the Committee's opinion has the
overwhelming advantage of flexibility.
7.3.5 PCJC Recommendation
The Committee rgects CIC recommendation 20.3. However, if the CIC's scheme is adopted by
Parliament the Committee would prefer reasonable time provisions.
7.4 Time-Out Period
7.4.1  CJC Recommendation 20.4
The Commission recommends that time-out periods should be disregarded when
calculating the relevant time period for detention. Questioning of the arrested
person is not to take place during a time-out period. The purposes for which time-

outs should be allowed are as outlined above.

7.4.2  Background, Rationale and Scope of Obligation

The Commission argued that the four hour maximum fixed period for detention should only relate



to the time actualy available for investigation. Time related to other matters , should not be
included in the fixed period, but questioning should not be alowed in this"time-out™.

The Commission listed the purposes for which time-outs should be alowed.
time reasonably required to:

convey the person from the place of arrest to the nearest premises with
appropriate facilities.

meake and dispose of an extension application .
process the person through the watchhouse.
time questioning is suspended or delayed:

to dlow a person to communicate with lega practitioner, friend or relative
or consular official.

to dlow alegal practitioner, friend or relative or consular officid to arrive
at the place of questioning.

to alow aperson to receive medica attention.
because the Custody Officer believes the person to be intoxicated.
to alow for identification procedures to be arranged and conducted.
to alow for areasonable rest period”. (1994:694)

The Commission relied on the following to support this time-out concept:

A smilar approach was taken by the NZLC (1992), the NSWLRC (1990), the ALRC
(1975) and the Gibbs Committee (1989).

The Victorian legidation origindly provided for a 6 hour time limit but did not allow for
time out. This was subsequently criticised by the Coldrey Committee which agreed that
there were inevitably reasonable delays which could reduce the period available for
investigation and interrogation.

It servestheinterests of both police and detained persons.
It was especidly important in Queend and because of geographical factors.
It would make it more likely that the police will be prepared to co-operate in ensuring that
the safeguards promised are actualy available, because they will not be concerned that
compliance is cutting into their investigation time. (1994:693 and 694)
7.4.3  Arguments Raised in Public Submissions
As discussed the time-out provisions have been included in schemes providing for maximum fixed
period detention. However, the Queendand Police Service in its submisson favoured the
reasonable time period and stated that the time-out provisions should apply to it as well. Their
argument was as follows:

The Criminal Justice Commission has made recommendations with respect to time-
out periods during the course of a detention for questioning. While the Service
favours “reasonable time' detention, both methods require time-out periods.

However, on page 694 of its report, the Commission limits the circumstances in



which time-out periods would apply:

... It is noted that the majority of the these circumstances are purely in the interests
of the suspect and do not take into account delays associated with the investigative
process which are legitimately experienced by police officers.

Two anecdotal examples of delays legitimately experienced by police follow:

Example 1

It has become common for recidivist offenders living in the Ipswich area to travel to
the Gold Coast or Brishane to commit offences because they are too well known to
police in Ipswich. Police on the Gold Coast, who for instance, apprehend a property
offender from Ipswich may need to travel to Ipswich with the offender in order to
search his or her premises for stolen property. Clearly, this needs to be done while
the offender is in custody and before he or she appears in court.

Example 2

During the interview of a suspect for murder it became apparent that a second
person has assisted in the commission of the offence. As there was a need for the
person to be detained as quickly as possible to prevent his escape, a separate team of
detectives to those interviewing the first suspect were sent to locate and detain the
second suspect. He was apprehended and conveyed to a Police Station. However,
prior to commencing an interview with the second suspect, the detectives had to
listen to the interview tapes pertaining to the first suspect. This procedure can take
several hours and needs to be provided for.

Consequently, while the Service supports time-out provisions it considers that they
should include reference to:

whether a police officer requires time to prepare for the interview of the
person in custody

the number and availability of other persons including co-offenders, victims
or witnesses who need to be interviewed or from whom statements need to be
obtained

any need to visit a place where the alleged offence is believed to have been
committed or where evidence may be found

the time taken to complete any medical or scientific examinations. (1994:35)

Support for the time-out recommendation contained warnings as to the manner in which it may be
used. Mr R Sibley said in his submission:

This would seem reasonable in order that the time not be squandered on
inconsequential matters. (1994:112)

At the public hearing, Mr T O'Gorman representing the Council for Civil Liberties supported the
concept, but, in answer to aquestion by Mr Briskey said:

Mr Briskey: Is there a possibility that the time out can be abused?

Mr T. O'Gorman: Yes, there is. | said facetiously when the time-out provision was
brought in with the Feds and the Crimes Act in 1991 that we would have police
stations full of drunks sobering up because drunkenness and sobering up to allow for
guestioning is a time-out provision. There is a possibility that it can be abused.
There is a possibility that a lot of aspects of this can be abused. That is why it is a
package or nothing. Particularly, the condition precedent—non-negotiable—of free



legal advice—workable— would hopefully address that. But the monitoring that must
go on by the CJC of this will hopefully address that. (1994:57)

7.4.4  Analysis and Comment
The Commission recognised two problems with the time-out provision:

alowing exclusons may detract from the certainty benefits of the fixed maximum time limit
scheme; and

the Custody Officer should be required to record the length of, and reason for, any time-out
to ensure that there is proper accountability. (1994:694 and 695)

The Committee stresses that these problems cannot be under-rated. The major argument for a fixed
time limit is that it creates certainty for al persons involved in the investigation. The time-out
provison is immediately at odds with that concept. The Committee foresees the following as a
consequence of this recommendation:

It isaviable means of abuse by police so that further questioning time can be obtained.

The period of detention (whether it is actualy for investigation or one of the other purposes
listed) may well be for a considerable period of time . This will no doubt have an effect on
the ability of the person to answer questions and could impact on his decision a any stage
to exercise the right to silence.

Inevitably debate will arise as to matters such as when the time-out period actudly started
and finished and whether a particular occurrence actualy fell within the time-out period.

The Commission states that the purposes "might include”... The purposes may well include
others that relate to actud investigation of the offence, such as those referred to by Mr H.
Woltring below.

Mr H. Woltring (1991:14) made the following comment regarding the Crimes (Investigation of
Commonwealth Offences) Amendment Act 1991 which permits detention for a reasonable period of
up to 2 or 4 hours depending on the status of the person, but excluded from the calculation are
dead time periods. He said:

The suggestion that dead time should include time to search premises, collect
exhibits, permit appropriate investigators to arrive, allow execution of search
warrants etc. is inconsistent with the concept that arrest should normally follow
investigation rather than vice versa.

I do not believe that the dead time provisions are chiefly in the interest of the
accused. They are in the interest of the accused in that they seek to ensure that
guestioning does not take place at inappropriate or improper times, but they are
equally in the interest of the police in preserving the integrity of the statutorily
permitted investigation period. Nor do | believe that, given the scheme of the Act as a
whole, it is open to the interpretation that a person can be kept in custody for a
number of days whilst awaiting, for example, the arrival of a lawyer from overseas.
[Emphasis added)]

The additiona purposes that the Queendand Police Service propose seem to be fairly in line with
the first part of Mr Woltring's argument. That is, they are inconsistent with the concept that arrest
should normaly follow investigation rather than vice versa.

The Committee notes that time-out periods only become necessary in a fixed time regime.
However, the provision of time-out periods potentially defeat the purpose of a fixed time regime.
As previoudy stated, the Committee prefers a reasonable time regime.



7.4.5

PCJC Recommendation

The Committee rejects CJC Recommendation 20.4.

7.5

75.1

752

To cater for cases where investigation and interrogation cannot be completed within the four hour
time limit, the Commisson proposes a recommendation alowing for an extenson of detention

time.

The NSWLRC Report (1990:para 4.44) noted that the adequacy of procedures governing
extension of the period of custodial investigation is crucial to the operation and success of the

Extension of Detention
CJC Recommendation 20.5
The Commission recommends as follows:

There should be a provision that before the end of the initial four hour period a
police officer may apply to a magistrate to extend the period of detention for a
further period of up to eight hours.

In exceptional circumstances, where police have been unable to complete their
investigations within the extended period, an application for further extension may
be made to a Supreme Court judge who shall specify the further period of detention
authorised.

Provision should be made for applications to be made by telephone where
appearance before a magistrate or a Supreme Court judge is not practicable
because of the time of day or the remoteness of the location.

The arrested person or his or her legal representative should have the right to be
heard on an application for extension. In the case where the application is for an
extension for the purpose of further questioning of the person, the application shall
not be granted unless the person indicates to the court his or her willingness to be
interviewed further.

In any application the onus is on the police officer to satisfy the judicial officer that:
the investigation is being conducted diligently and expeditiously; and

a further period of detention without charge is reasonably necessary to
preserve or obtain evidence or to complete the investigation; and

there is no reasonable alternative means of obtaining the evidence other than
by the continued detention of the person in custody; and

circumstances exist which made it impracticable for the investigation to be
completed within the four hours (see those circumstances relevant to
determining a ‘reasonable period') OR other circumstances of emergency
made it impracticable for the investigation to be completed within that time.

Background, Rationale and Scope of Obligation

fixed time model. It stated that the procedures must be:

logistically sound;



cater for after-hours applications;

smooth enough to ensure that appropriate cases gain ready approval so as
not to hamper police investigations; and

substantial enough to amount to more than merely a rubber stamp for police
requests. (1990:para 4.44)

The Commission's recommendation contains the following key aspects:

The first extension is for a period up to eight hours, such application being made to a
magisirate.

The second extension is to a Supreme Court judge who specifies the further period of
authorised detention.

Telephone applications can be made where gppearance is not practicable because of the
time of day or the remoteness of the location.

The arrested person or his lawyer have aright of appearance at the application.
If the extension involves further questioning then the arrested person must consent.

The onus is on the police officer to establish a case for extenson based on the four listed
matters.

7.5.3  Arguments Raised in Public Submissions

The Council for Civil Liberties spokesman, Mr T O'Gorman, was in favour of the extenson
provided that there were two additional pre-conditions asfollows:

In terms of the extension of detention beyond four hours—to the extent that there is
going to be an application to a magistrate, we would see that as being acceptable
with these preconditions: (1) that the person must be legally represented and (2) that
the prosecution must be obliged to put before the magistrate what evidence they have
so far, otherwise we will have the very real risk that it will simply be a de facto
protection of the type that | outlined before you when | was here some weeks ago—or
was it months now—in relation to the 259 under the Criminal Code body sample
provision.

... Let me make it clear to you that merely saying that a person has to be brought
before a magistrate of itself is no protection. There must be mandatory legal
representation; there must be a mandatory requirement for the prosecution or the
arresting officers to outline what the nature of their evidence is such that further
detention is justified. (1994:53)

There was dso query as to why a Supreme Court judge and not a District Court judge should hear
the application for the second extension. The Director of Prosecutions said:

The recommendation is made that an application for the first extension might be
made to a magistrate, but an application for a further extension has to be made to a
Supreme Court judge. Are District Court judges not to be trusted to the extent that
Supreme Court judges will be trusted? If they are not to be trusted then they should
not have been appointed to that Bench at all. The argument is advanced that
applications for extension beyond 12 hours should be made to the Supreme Court
recognises that fundamental rights are at issue. But fundamental rights are at issue
in all criminal trials and District Court judges are entrusted with jurisdiction in
almost all criminal cases (excepting murder and certain drug offences). (1994:88)



Mr R Sibley agreed:

There are bound to be exceptional cases where extension beyond the 8 hours is
necessary. In that event | can see no reason why an application should not be made
to any Judge of either the Supreme or District Courts. It seems illogical that a
District Court Judge should have jurisdiction to rule on the admissibility of
confessional materials and exercise discretions to exclude same in trials on a range
of very serious offences yet not be empowered to grant an extension of time for
interrogation. (1994:112)

A smilar view was voiced by Acting Commissioner Aldrich from the Queendand Police Service,
He aso expressed concern about the practicalities of contacting ajudicia officer out of hours.

As to extensions by judicial officers—irrespective of its total lack of support for the
entire concept of fixed-time detention, the service cannot see the need for a judge of
the Supreme Court to be required to approve a second extension. Surely, a
magistrate is sufficiently independent of police to be in a position to consider all
aspects of the detention. Needless to say, in many instances it will be a magistrate
who is the final adjudicator of guilt in subsequent court proceedings. Having said
that, | would add that the service does not consider it appropriate that its officers
contact directly magistrates or judges of the Supreme Court in order to apply for
detention periods. Where it is necessary for an application to be made to a
magistrate or a judge under other existing legislation, that application is made on
behalf of the service through either a police prosecutor or a prosecutor from the
Office of the Director of Prosecutions. However, while this more formal method is
appropriate, it would be unworkable for detention applications, due to time
restrictions.

Should such a concept be adopted, the service perceives that after business hours
difficulty will be experienced in contacting a magistrate. This will be much more
difficult in the case of a Supreme Court judge. Both judicial officers will undoubtedly
also be occupied with trials and other business during business hours. The problem
will only be exacerbated in isolated areas of Queensland, where all applications
would need to be conducted by telephone. (1994:3)

This was supported in the written submisson from the Queendand Police Service. In the same
extract the Police Service argued that the necessity to make applications for an extension in the
case of afixed period, was likely to cause interruptions to the investigation/interrogation process.
The Service observes that this would not occur in the case of areasonable period.

The Police Service strongly objects to a “fixed time' scheme including the need to
obtain judicial sanction to continue questioning a person beyond a four hour limit.

A portion of the reasoning supplied by the Criminal Justice Commission in
supporting its recommendation is as follows:

The Commission recognises that, in rare circumstances, the extended period may be
insufficient for the police to carry out their duties properly. In such cases, before the
end of the extended period, a police officer should be able to apply to a judge of the
Supreme Court for a final extension of the detention period. The proposal that a
Supreme Court judge should have to determine the application recognises that
fundamental rights are at issue, and that applications for extensions beyond 12 hours
should only be entertained in the most serious and complex cases. (page 696)

Irrespective of its lack of support for the entire concept on the basis that it is
impractical, the Service cannot see the need for a Justice of the Supreme Court to
be required to approve a second extension when a Magistrate is obviously
considered suitable to approve the initial extension. Surely a Magistrate is



sufficiently independent of police to be in a position to consider all aspects of the
detention. Needless to say, in many instances it will be a Magistrate who is the final
adjudicator of guilt in subsequent court proceedings.

Additionally, the Service does not consider it appropriate that its officers directly
contact Magistrates or Judges of the Supreme Court in order to apply for
extensions of detention periods. Where it is necessary for an application to be
made to a Magistrate or Judge under other existing legislation, that application is
made on behalf of the Service through either a Police Prosecutor or a Prosecutor
from the Office of the Director of Prosecutions. However, while this formal method
is appropriate, it would be unworkable for detention applications.

As mentioned earlier in this submission, the Chief Commissioner of the Victoria
Police was requested to provide information concerning the benefits emanating from
the replacement of “fixed time' period of detention with a “reasonable time' period
(Question 3 relates). Portion of his reply mentioned that:

interviews do not have to be interrupted to apply for extensions, thus
avoiding irreconcilable breaks in continuity of those interviews;

time does not have to be spent searching for a Magistrate out of court hours
in order to hear an application for extension of the “fixed time' period.

The Service perceives that difficulty will be experienced after business hours, in
contacting a Magistrate. This will be much more difficult in the case of a Supreme
Court Justice. Both judicial officers will undoubtedly also be occupied with trials
during business hours. The problem will only be exacerbated in isolated areas of
Queensland where all applications will need to be conducted by telephone.

At page 697 of its report the Criminal Justice Commission comments:

... the magistrate or where appropriate, the Supreme Court judge, should
look carefully at a number of matters when considering the application.
These should include:

the extent to which a person in custody is co-operating in the investigation.

The Service points out that while in some circumstances this point may be relevant, it does
not take into account that although a person may not be cooperating, it may be necessary to
hold that person pending the results of medical or scientific examinations being made
available. In some cases those results will provide sufficient evidence to charge a suspect
with an offence, irrespective of whether the suspect chooses to answer questions. (1994:37)
[Emphasis Added]

The practicalities of "out of hours" extensons were adso considered by Mr Jarrard from the Bar
Association at the public hearing:

There are rather unconvincing suggestions in the report about the manner of
extending the period of detention. It may well prove very difficult to get, for example,
a judge at midnight or 2 o'clock in the morning. It may be better to simply
recommend in favour of a specified period without provision for extension. The
report rather optimistically assumes that you would be able to find a magistrate in
person or on the telephone at, say, 9 o'clock at night and that the police will have the
numbers of the Supreme Court judges and that the Supreme Court judges will be
home and answering the phone. Some of them might even take it off the hook if there
are too many of these applications. (1994:22)



On the issue of the arrested persons consent, Mr Shanahan from the Lega Aid Office had the
following to say:

The CHAIRMAN: What about the issue of the suspect having to agree to the
extension? Not too many suspects who understand their rights under such a system
will agree?

Mr Shanahan: | see that as a fundamental flaw in the logic of the report. If a suspect
has been in custody for about 24 hours and the police are applying to a court to
extend it, if the decision by the court will depend on the suspect's agreement, | really
do not see very many suspects agreeing. (1994:14)

7.5.4  Analysis and Comment

The Committee recognises that there may be exceptiona cases, such as complex and serious
offences, where investigation is time consuming. The need for an extenson of time has been
recognised in other legidative schemes.

The Committee notes the following in relation to the Commission's recommendation 20.4:
The Custody Officer is not responsible for making the gpplication.

The initid application to a magistrate may lead to police "forum shopping"”. In this regard
the NSWLRC (1990:para 4.54) recommended that police be given a single, centra
telephone number for al after hours applications.

On page 697 of its report, the Commission notes that police officers may "shop around” in
order to get a time extension after an gpplication has been denied. To preclude this the
Commisson dates that it should be a requirement that where an gpplication has been
refused, any further applications for an extenson in respect of the same matter, must be
supported by new evidence.

The NZLRC's draft legidation seeks to avoid this scenario by draft section 17(3)(h) which
requires the police officer making the application to provide the judge with a statement as
to whether one or more applications have dready been made, and the outcome of such
gpplication. The reason being that judges can keep track of gpplications regjected by other
judges.

This was a so recommended by the NSWLRC (1990:para 4.68).

There is no provision that the detained person again be cautioned on the hearing of the
application for the first extenson. In the case of the second extension the recommendation

provides that the application shall not be granted unless the person indicates to the court

his or her willingness to be interviewed further. The Committee queries why this is not
relevant to the first extension or the initial detention.

Information given by police over the telephone should be on oath. This was aso
recommended by the NSWLRC. (1990:para 4.63)

There is no provision for the judicia officers decison to be reduced to writing. The
NSWLRC (1990:para 4.67) thought that this was necessary because upon the trial of a
person who was subject to a further period of custodial detention, the detention warrant
must be tendered in court as a condition of the admission of any evidence obtained by the
police during this period. The warrant is prime facie (but rebuttable) evidence of the
lawfulness of the detention.

The provisons for extenson of time only become necessary under a fixed time regime. The
Committee has previoudy stated that if the Commission's scheme is adopted it should be based on
reasonable time.



7.5.5 PCJC Recommendation

The Committee rejects CJC Recommendation 20.5.

7.6 Procedure at end of Detention Period

7.6.1 CJC Recommendation 20.6

The Commission recommends that once the authorised period of detention has
expired (including any authorised extension) the police must either:

release the person without charge

release the person on the basis that a summons has issued or will issue
against the person

take the person to the watchhouse or other appropriate facility for the
purpose of being charged and

released on bail; or
taken before the first available Magistrates Court.

Where a Magistrates Court is not immediately available, no further questioning shall
be allowed of the person in custody.

7.6.2 Background, Rationale and Scope of Obligation

The Commission at page 699 of its report states that if, at the end of the detention period(s), there
is insufficient evidence to charge the person, the person must be released. ... This is, in effect, a
power to “unarrest” a person.

The Committee again stresses that it is the power to arrest for the purposes of detaining and
questioning a person, followed by this power to unarrest, that it sees as being open to abuse.

7.6.3  Arguments Raised in Public Submissions

The Queendand Police Service, in accordance with its earlier argument that detention for
questioning should be pre-arrest, said:

In the main, the Police Service has no objection to the concepts contained in this
recommendation although it fails to see the logic in the need to “arrest' a person to
guestion them so that they can later be released and summonsed for the offence.

Additionally, the Service opposes the ban on questioning of a person following the
charging of that person with an offence. It may be the case that questioning should
not be permitted in relation to the offence for which they have been charged.
However, police should not be restricted in questioning the person in relation to
other offences, particularly should police become aware of more offences committed
by the person.

Clearly, under the Commission recommendation, if the person is charged with an
offence on a Saturday afternoon and held in custody until the Monday when the court



next sits, a considerable amount of time has been wasted when police could have
been questioning the offender. The recommendation is contrary to the situation
currently existing and permitted by the Judges Rules. (1994:39)

7.6.4 Analysis and Comment

The Committee is opposed to the Commission's proposed regulated scheme and therefore is dso
opposed to this recommendation.

The Committee, in its report No. 23B, supported the concept of police being able to "unarret” a
person, and provided specific recommendations to this effect.

However, the Committee believes that the power to "unarret” in the context of the Commission's
report will lead to an abuse of the arrest power. Suspects will be arrested smply for the purposes of
questioning and, if that questioning does not produce a confession, they will be released, that is
unarrested. It is then up to the person involved to make a complaint about the arrest.

7.6.5 PCJC Recommendation

The Committee rejects CJC Recommendation 20.6.

7.7 Re-Arrest
7.7.1 CJC Recommendation 20.7

The Commission recommends that, once released, a person shall not be re-arrested
without warrant and subject to further investigative detention for offence(s) which
the person has previously been arrested, unless new evidence justifying a further
arrest has come to light since the release.

7.7.2 Background, Rationale and Scope of Obligation

The Commisson, the NSWLRC (1990:97) and the ALRC (1975:para 89) dl identified that
provision for re-arrest needed to distinguish between:

abuse of the rules regulating detention times by releasing a person and then immediately re-
arresting him/her in order to gain an extension of detention time; and

genuine cases where new evidence justifying a further arrest has come to light either during
detention or after release of the person.

In the latter case such evidence must be sufficient to satisfy the arrest threshold.

7.7.3  Arguments Raised in Public Submissions

The sole submisson on this point, from the Queendand Police Service, supported the
recommendation:

Depending on the scheme introduced, the Police Service has no objection to this
recommendation. (1994:39)

7.7.4  Analysis and Comment

The Committee considers scope for abuse of this recommendation as being wide. Dr R. Harrison
QC (1994:10) made atimely warning regarding the proposed New Zedand equivaent:

In any ongoing major investigation where the police are assembling evidence from a
variety of sources...it will not be difficult for the police to claim repeatedly - that they



have come into possession of "additional material information”, such as to justify a
fresh arrest for detention and questioning. Thus the Law Commission's proposal will
permit the police to play a "cat-and mouse" game with the suspect, with repeated
guestioning sessions over weeks if not months.

In its Discussion Paper, the Commission argued that provision for re-arrest was
needed, because fairness requires that a suspect should be given the opportunity to
respond to any new evidence obtained by the Police. However, the issue is not
whether the suspect should be given the opportunity to respond - that opportunity
can be given without arrest or detention - but whether the Police in this country
should have a power to arrest and detain on repeated occasions a suspect whom they
are by definition unwilling to charge by reason of insufficient evidence.

The Committee concurs with Dr Harrison'slogic.
7.7.5 PCJC Recommendation

The Committee rejects CJC Recommendation 20.7.

7.8 The Position of VVolunteers
7.8.1 CJC Recommendation 20.8

The Commission recommends that after a period of four hours and at the end of a
further eight hours, taking account of time-out, if the voluntary attendee is still in
attendance at the police station, the voluntary attendee and the police officer should
be required to appear before a magistrate and satisfy the magistrate that the person
freely agrees to remain at the police station and for questioning to continue. Where
it is impractical for them to appear before a magistrate, the hearing should be
conducted by telephone.

7.8.2 Background, Rationale and Scope of Obligation

The Commission has stated in its rationde for this recommendation that a volunteer at a police
station:

islikely to be under pressure to remain; and

because of the manner of presentation of his rights, he may not take them up. (1994:701
and 702)

Further, the Commission felt that if there was no time limit on questioning volunteers the police
may try to evade time limits set on questioning suspects by continuing the aleged practice of
deeming them "voluntary attendees'. (1994:702)

7.8.3  Arguments Raised in Public Submissions

The Legd Aid Office in its submission supported the concept of including volunteers in the formal
questioning regime on the following conditions:

This recommendation is supported, provided that he remains because his is a
genuine voluntary attendee and has had his rights explained to him by an
independent person, including his right to receive legal advice, and that he is free to
leave at any time. (1994:58)

Mr Jerrard on behadf of the Bar Association also seemed to support the recommendation but had
misgivings regarding the conduct of a hearing with a magistrate by telephone. He opined that the



telephone conversation should be tape recorded and failure to so record should render the evidence
inadmisshle.

In recommendation 20.8, at page 702, reference is made to a person having a chat to
a magistrate on the phone and agreeing to tell the magistrate that he or she is happy
to be at the police station. The magistrates will not be very keen on that, 1 do not
think, because they may end up having to be witnesses again and again. The police
will say, "They told the magistrate that they were happy." The person may say, "No, |
didn't. | said to the magistrate that | didn't want to be there." There is a risk about
the efficacy of that proposal: that you are putting the magistrates in a position where
they have to give evidence about the attitude of the person spoken to. It would be
much better to simply insist that all of this be tape-recorded, otherwise the whole
thing is inadmissible if it is not, the detention is deemed unlawful, anything said is
excluded from evidence, and people are to be disciplined if they do not tape-record
all of these conversations. (1994:24) [Emphasis added]

On the other hand, the Crown Prosecutors Association considered the recommendation unsound
and based on a misunderstanding of the law. Their submisson argued:

The recommendation (20.8) that voluntary attendees at police stations must be taken
before a magistrate after a fixed time is, with respect, logically unsound and
seemingly based upon a misunderstanding of the law.

Statements made in the report to support the recommendation are both broad and
totally unsupported and insupportable by empirical data. For example, at page 669
the following appears -

"The police have been assisted in this regard by the willingness of courts to accept
legal fictions and loopholes such as voluntary attendance and out-of-hours arrests,
and to admit evidence obtained in contravention of the rules."”

A more broad or more inaccurate statement of the role of the judiciary in this area
could not be imagined.

The courts of Australia, led by the High Court, have been vigilant to ensure fairness
to an accused person in the course of police investigations and have consistently
developed the law to this end. See, for example,

Bunning -v- Cross [1978] 141 CLR 54

Cleland -v- The Queen [1982] 151 CLR 1
McPherson -v- The Queen [1981] 147 CLR 512
McKinney -v- The Queen [1991] 171 CLR 468

The misunderstanding of the law in this area is that it is assumed in the report that
police actions are not reviewable by courts. At page 702 of the report it is said -

"Most importantly, if there is no time limit set in the questioning of voluntary
attendees, the police will have an incentive to evade the time limits by continuing to
deem people to be voluntary attendees rather than under arrest."”

This statement, which is apparently the main basis for the recommendation, credits
police with a power that they do not possess. Rather, it is the court which ultimately
determines what was the true position. (1994:96)

Two find reasons were aso given for rgecting the recommendation:

Finally, it is noted, firstly, that no other jurisdiction is said to have such a
requirement, and secondly, that if a person truly is a volunteer (a question ultimately



for the courts) what useful purpose is achieved by disrupting an interview or
investigation by seeking out a magistrate after an arbitrary time period? (1994:97)

The Queendand Police Service adso rgected the recommendation on the basis that sufficient
safeguards were dready offered to a voluntary attendee. These safeguards included the eectronic
recording of interviews for indictable offences and the keeping of a custody register. Moreover the
Service argued that if a reasonable time was adopted there would be no incentive to evade time
limits.

The Criminal Justice Commission has argued for the inclusion of voluntary
attendees in the investigative detention scheme. In particular the Commission has
recommended a time limit be set for the interview of voluntary attendees. At page
702 the Commission states:

... if there is no time limit set in the questioning of voluntary attendees, the police will
have an incentive to evade the time limits by continuing to deem people to be
voluntary attendees rather then under arrest. This would largely defeat the purpose
of bringing in a regulated scheme.

The Service disagrees with this assertion. In Queensland, all interviews for
indictable offences are electronically recorded either by video or tape recorder.
Together with entries of detention kept in the Service's computerised Custody
Register, the Service considers that ample safeguards and records are available to
ensure that the rights of a voluntary attendee are not abused. If, for example, a
person was questioned for several hours after having stated that he or she did not
want to be interviewed, this fact would automatically be electronically recorded
along with the rest of the interview. Consequently, any admissions which might be
made would be inadmissible in any subsequent trial. This of course does not even
take into account the civil and criminal remedies available to a person who is held
against their will. Additionally, if a scheme of “reasonable time' is introduced there
will be no need to evade time limits.

Therefore, the Police Service submits that sufficient measures already exists to
ensure the legal rights of a voluntary attendee are protected and that there is no need
to enact legislation in keeping with the Commission's recommendation. (1994:39)

This pogtion was affirmed by Acting Commissioner Aldrich at the public hearing.

The Criminal Justice Commission has argued for the inclusion of voluntary
attendees in the investigative detention scheme. In particular, the Commission has
recommended that a time limit be set for the interview of voluntary attendees. The
Commission argues that, if there is no time limit set in the questioning of voluntary
attendees, the police will have an incentive to evade the time limits by continuing to
deem people to be voluntary attendees rather than under arrest. The service
disagrees with this assertion. In Queensland, all interviews for indictable offences
are electronically recorded, either by video or tape-recorder, together with entries of
detention kept in the service's computerised custody register. The service considers
that ample safeguards and records are available to ensure that the rights of a
voluntary attendee are not abused. Additionally, if a scheme of reasonable time is
introduced, there will be no need to evade time limits. (1994:4)

Also a the public hearing, Mr J O'Gorman from the Queendand Police Union of Employees,
reiterated that true volunteers do exist and that it isin the public interest that they be questioned.

People must accept that there are plenty of instances where people do voluntarily
agree to accompany us to a police station any number of times.

... If we are going to put a blanket ban on people attending police stations as
voluntary attendees, with the greatest respect, | would submit that we are doing a



gross disservice to the criminal justice system in this State and to the community.
(1994:33)

The Crown Prosecutors A ssociation submission aso made this point.
7.8.4  Analysis and Comment

The Committee has aready expressed its view that it sees no problem with (and indeed it is in
interest of the public) true volunteers assisting police in their enquiries.

The Committee queries whether true volunteers should be included in the time limit requirements
for the following reasons:

Similar recommendations have not been included in other jurisdictions legidation.

A volunteer has aready been advised of their status and that they are free to leave. (Thisis
in accordance with CJC Recommendation 19.1)

In accordance with the Electronic Recording of Evidence Manual 1989, dl interviews for
indictable offences are required to be electronically recorded.

It is an unnecessary and time wasting exercise for police to obtain authorisation from a
magidtrate after four hours where the person is voluntarily co-operating.

Incluson of volunteers in the forma questioning regime may be taken by the police as
implicitly conferring on them the authority to detain voluntary attendees. The NZLRC
(1992:160) considered the issue and had thisto say:

We consider that no time limit should apply if there is good cause to suspect that a
person has committed an offence but that person is not in custody and is free to go -
in other words, if the suspect is in fact voluntarily co-operating. And to apply the
time limits to any custodial questioning of a suspect, even if the suspect has not been
formally arrested, would create the (mistaken) impression that it is legitimate to
detain for questioning a person who has not been arrested provided that the
detention is for a limited time.

The Commission's proposed regulated scheme has otherwise catered to stop the alleged
police practice of questioning "voluntary atendees’ by applying the safeguards to persons
other those who have been arrested. For example, Recommendation 19.1 which obliges a
police officer to inform a person whether he or she is under arrest, or is not under arrest
and istherefore free to leave police company.

The Committee also notes that the hearing for an extension of time is to be heard by a magistrate.
The Committee reiterates its comments in para ? regarding the
posshility of police "forum shopping” or making repest
gpplications after refusal. The potentia abuse in this regard would
seem to undermine the Commissions rationde for the
recommendation.

7.8.5 PCJC Recommendation

The Committee rejects CJC recommendation 20.8.



8. FREE LEGAL ADVICE

8.1 CJC Recommendation 21.1

The Commission recommends that the Custody Officer (see Chapter Twenty-two) be
required to advise the suspect of his or her right to contact a lawyer. The Custody
Officer should advise the suspect that if he or she does not have a lawyer, a free and
independent legal advice scheme is available to provide the services of a lawyer at
the police station, or, in remote areas, over the telephone.

Where a suspect indicates a wish to communicate with a lawyer, the Custody Officer
should arrange for the suspect to do so in private and must defer questioning and
other investigative procedures involving the suspect until that has occurred. Where
the suspect indicates a desire to have a lawyer present for an interview or other
procedure, the interview or other procedure should be deferred until the lawyer
arrives and has consulted with the suspect.

Where a lawyer having agreed to attend does not arrive within a reasonable time (up
to two hours) the Custody Officer should make an attempt to contact another lawyer.
In such circumstances the suspect is not to be questioned until he or she has had
access to legal advice.

8.2  Background, Rationale and Scope
The Commission's report states (1994:655) that the recommendations providing for pre-charge
detention should not be introduced unless the Commission's proposed free legal advice scheme is

implemented. The Commission emphasised that it would not support the introduction of pre-charge
detention without the free legd advice scheme, dtating that the provision of free legd advice is

crucial to the proper balance of the scheme. (1994:704)

The Commisson emphasises that the pre-trid processes are of vital importance in the adversarid
system and that suspects need lawyers at that stage as much asthey do at trid. (1994:745)

Whilgt the Commission's report recommended a free legd advice scheme it failed to provide full
details of the form of the scheme stating:

.. it is primarily a matter for the Queensland Legal Aid Commission, with other
interested parties, to determine the most appropriate way of operating a free legal
advice scheme. The scheme, however it is structured, should be flexible, cost
effective, and deliver a reasonable quality of service.

The Commission suggested that the scheme may be operated via a tendering arrangement, similar
to that currently being used to supply duty lawyer services.

The Commission rejected possible objections to the scheme such as.
legd advice would lead to suspects being advised not to answer police questions.
the lack of willingness on the part of lega practitionersto participate.
the quality of the advice would be poor.
the difficulties associated with distance.

Finally, based on predicted utilisation rates, the Commission estimated that the proposed scheme



would cost in the range of $1.55 - $2.59 million.

The Committee believes that four mgor issues have arisen in relation to the Commisson's
recommendations concerning afreelega advice scheme:

What would be the quality and value of afree legal advice scheme?

Isafreelegd advice scheme, funded by the public, in the public interest?

What woul

d be the cost of afreelegal advice scheme?

If afree legd advice scheme is introduced does it mean that there should be modifications
to the right to silence?

All of the aboveissues are inter-rel ated.

8.3  Arguments Raised in Public Submissions

Most submissions received either supported a free legal advice scheme or stated no mgor
objections to the scheme. Mogt dso stated that such a scheme was essentid if the Commission's
recommendations were implemented.

Mr O'Gorman from the Council for Civil Liberties supported the proposals for pre-charge detention

only if was accom

panied by free legd advice scheme. Mr O'Gorman rejected that such a scheme

would be geographicaly impractical and emphasised that the Law Society should be capable of
maintaining adequate quality control:

Mr T. O'Gorman: If | can go back to page 10. We would indicate that the proposal
for post-arrest detention is workable only if the legal advice scheme that is outlined
as a precondition is implemented. | have very grave concerns that this or any other
Government is going to be prepared to spend the money on that. | have concerns
that, even if the money is spent in the initial phase, it will in due course be whittled
away so that the package will remain but the protection will be whittled away by this
or some subsequent Government, whether a Labor Government or a conservative
Government, because that is currently the trend in the UK. It was a precondition in
the UK for this post-arrest detention that it was contingent upon police station legal
advice being readily available and free.

One of the problems with that scheme was that grossly underqualified lawyers were
sent down. Indeed, in the research papers that Baldwin and McConville prepared for
the Runciman royal commission there is one quite funny story which is not funny in
the overall but where it is recounted that a particular lawyer who was being
monitored as part of this research scheme and who turned out to be particularly
inexperienced actually in an interview said to the police officer, "What's arson?"

Dr WATSON: Is that, "What you askin'?"

Mr T. O'Gorman: Not quite! Baldwin tells me that his research has shown that firms
tend to send down the inexperienced. |1 do not want to overstate this, but there is in
fact a group of retired police officers who now attach themselves to solicitors firms
to go down to police stations to advise suspects. With the greatest respect to police
officers as a class—and there are some exceptions to this—they cannot get out of the
mould of their lifelong behaviour, just the same as when | retired: if | was appointed
police investigator, no-one could really take me seriously.

Could I express the gravest of reservations that this package cannot be introduced
without that absolute of police station free legal advice availability. There has to be
some clause written into the legislation that if that police station scheme loses the
support, say, of the Law Society, either because the monetary backing for it is
gradually whittled away or because the quality of representation becomes as it has in
the UK—that is, considerably inadequate—then the whole package falls. (1994:53)



Dr WATSON: | guess the obvious question is the one that has exercised this
Committee already earlier in the day before you came here. | refer to the issue of the
free legal advice service. Irrespective of whether a Government was prepared to fund
it, it has been asked whether or not it could in a practical sense be implemented in
Queensland in any case.

Mr T. O'Gorman: | think it can. The argument could be put that because
Queensland is so geographically spread it is not workable. My response to that is
that the Law Society over the years has provided throughout the State a bank of
solicitors, who now have to be accredited, for duty lawyer schemes in courts. | think
that the Law Society is quite capable, so long as the task is given to it to maintain
guality control, of convincing lawyers to take part in it. Lawyers did, after some
hesitation, start to take part in it in the UK. | think it can happen here. (1994:54)
[Emphasis added)]

The submisson from the Legd Aid Office (Queendand) gave qudified support to the
recommendation:

This recommendation is strongly supported, subject to the following qualifications:-

@ The right to obtain legal advice, whether from his own lawyer or from a
Legal Aid solicitor free of charges must be explained at the first contact with
police. If left to a point where he has already been arrested, at the start of
pre-charge detention, the damage may well already have been done in the
form of damaging admissions.

(b) This advice should be given by an independent person, such as a Justice of
the Peace, not a Custody Officer or anyone who is a police officer. (1994:58)

However, during the Committeg's review process few representatives accepted that the scheme
would cogt aslittle as the amount estimated by the Commission. In addition, many submissons aso
expressed concern to ensure that the quality of the advice given was adequate.

At the public hearing Mr Shanahan, representing the Legal Aid Office, expressed an opinion as to
the cost of the scheme and highlighted practica problems in its implementation and ensuring the
qudlity of advice:

Mr Shanahan: ... duty lawyer scheme. That scheme would be an expensive one to
run. It would be imperative that the scheme was run properly. | think the UK scheme
gives examples of the cost, the inefficiencies and, ultimately, the ineffectiveness of
such schemes. The report talks of the legal aid officers tendering out duty lawyer
functions. If such a scheme were to be introduced, I think that would be the way the
Legal Aid Office would approach it-—it would try to tender to particular firms or
practitioners who are up to the task. I think that there will be difficulty in finding—
certainly in some geographical locations—practitioners who are willing to do that
sort of work. We would have to monitor closely that scheme. We would have to
ensure that practitioners who were part of it were properly trained and knew what
they were doing.

The report talks about the Law Society's rules about referral back to duty lawyer,
and that may be an incentive for practitioners to take part in the scheme if those
rules were to be relaxed. Recently, the Law Society has relaxed those rules in
relation to the duty lawyer court scheme. They allow the referral back of clients
picked up in that scheme to the duty lawyers. That does give an incentive to
practitioners to become involved in such schemes.

... | would imagine that if this pre-charge detention is introduced, then we will see a
lot of lawyers being approached—if it is to also involve a duty lawyer scheme—at
2 a.m. or 3 a.m. in the morning. | think that that will prove practically difficult in
getting lawyers to agree to be involved in this sort of thing. (1994:11-12)



The duty lawyer scheme—that is the court scheme that operates in every Magistrates
Court around the State—is an in-house operation and private profession operation,
but the private profession component of that is standing at about $850,000 a year.
That delivers a pretty good service. It is an on-the-run service. You do not have much
time with your client, because you only see the clients on the morning. It involves a
lot of practitioners around the State not being particularly well remunerated for
their time, but it is a good system in that it allows people before the courts to have
representation. As | say, that costs the Legal Aid Commission about $800,000 as far
as the private practitioners are concerned. This scheme is a much bigger scheme,
and | see practical difficulties in getting it to work. | see practical difficulties in
finding solicitors in every town who are prepared to do it. | think there are
practical problems with it. (1993:16-17) [Emphasis added]

At the public hearing, Mr Carberry from the Aborigina and Torres Strait Legal Service, in response
to a question by the Chairman, aso expressed the opinion that the Commission's estimated cost of
the scheme was too low:

The CHAIRMAN: We will now have questions from the Committee. You said that
the Aboriginal Legal Service operates a 24-hour service and there is a
recommendation in here that legal advice be available. | am a bit interested in what
the budget of the Aboriginal Legal Service would be. Obviously there are some
estimates in this report of the CJC as to how much this would all cost and they range
from roughly $1.5m to $2.5m - in that order. That just seems to me to be incredibly
low.

Mr Carberry: That seems incredibly low to me, too. The Aboriginal Legal Service
budget in totality for Brisbane this year is about $1.14m. That includes, of course,
provision of solicitors in the criminal courts during the day, as well as a civil law
service and as well as a welfare in prison visiting service. But throughout
Queensland I am not too sure how much it could possibly cost for the service advised
by the CJC. I think it is going to cost a lot. One of the ironies is that the duty lawyer
system for courts is under tremendous financial pressure. As it is at the moment, it is
funded completely by the Legal Aid Office and they have, in the last financial year,
gone to a tender system, presumably because it is costing too much, and there is
debate in the Law Society as to whether we really are, under the present system,
providing a proper duty lawyer system for the courts. (1994:46)[ Emphasis added]

Mr Bill Potts from the Queendand Law Society supported the concept of a free lega advice
scheme but acknowledged the potential cost of such a scheme. He classfied the scheme as a
"novel" method of using public funds. Mr Potts suggested that the costs may be contained through
the use of a 24-hour phone advice scheme with visiting lawyers for the most serious offences:

Mr Potts: So what we say is this: if we believe in rights—the right to remain silent—
we should not only entrench that right but the explanation to every person who comes
before the police's notice of that right. We commend very thoroughly the report of the
Criminal Justice Commission in which they argue for the introduction of a
compulsory duty solicitor police scheme. The difficulty with that is, of course—and
the Law Society faces reality—that it is a very expensive scheme, in fact, so much
so that it may even exceed the present Legal Aid budget. | suppose many people in
society become cynical about politicians and politics in general, but it seems that it
would be a very brave—I am not trying to use the Yes Minister phrase—but it would
certainly be a novel way in which to use moneys, moneys which | am sure criminal
lawyers would applaud gleefully, but something which | really doubt in reality is
going to happen. The Law Society says that, if we are serious about protecting
people's rights, then we should at least make that available and back that with funds.
It seems that it is not entirely without possibility that a system could be made of
24-hour phone advice at a very much cheaper rate than perhaps even solicitors



attending. That is something which may be explored. It is something which the Law
Society may be able to assist by having people on rotation and available. It may be
that, in certain circumstances, particularly for serious charges, that would extend to
people attending at police stations. But | would hardly imagine that the Government
would wish to fund people going down to police stations to be questioned about bad
driving, driving without due care and attention, and the like. But for charges of
murder and rape, offences where there are serious custodial implications, we say
that that is a protection which the society should be able to afford through whatever
means. (1994.38) [Emphasis added]

Some submissions argued that the introduction of a free legd advice scheme would upset the
"baance" between civil liberties and law enforcement and, therefore, in order to offset the effect of
legd advice, consderation should be given to dteration of the right to silence. These submissons
argued that adverse inferences should be able to be drawn from the refusal of a suspect to answer
questions.

The submission from the Crown Prosecutors Association of Queendand istypica of thisview:

In principle, the Association has no difficulty with the proposal that suspects being
detained by police for questioning should have access to legal advice.

The present situation is that where a suspect detained for questioning requests to
speak to a lawyer, the police invariably grant the request. The Association is not
aware of any real problem in this regard.

The report correctly identifies the importance of the pre-trial process. Yet we should
not underestimate the importance of the court hearing. It is important that those
who cannot afford legal representation are properly represented at trial. It would be
absurd if a person can obtain legal advice at the police station, but is then left by
himself in the court room.

The Association considers that the recommendations in this Chapter be a part of a
complete overhaul of the criminal justice system, similar to that undertaken in
England and Wales. There needs to be a balance between the rights of the accused
and the rights of the victims and the community. If the rights of the accused are to
be enhanced. Otherwise the scales, already weighted in favour of the accused, will
topple over.

Measures such as requiring the accused to disclose his defence, and the right to
comment adversely on an accused's failure to give answers in certain
circumstances are two areas being considered in England and Wales. (1994:101)
[Emphasis added)]

Mr John O'Gorman, representing the Police Union of Employees, did not object to the free lega
advice scheme. However, Mr O'Gorman noted potential practical difficulties and opined that if the
scheme was adopted it was reasonable to expect that aterations to the right to silence be adso
considered:

The introduction of a free legal advice scheme is something with which we do not
have a problem. The people who utilise free legal advice now are the people at the
bottom end of the socioeconomic strata in society. They are entitled to legal advice.
The people who do not use the free legal advice are usually the rich people at the
other end of society—or the police, who have the legal defence fund of the union to
help them through.

But our serious reservations about its practicality—and they have been spelt out in
the document—are in relation to the preparedness of competent, experienced
lawyers to attend. If you get someone who does not fit into that category at 3 o'clock
in the morning and who has not made his or her name yet and is prepared to try



some of the tricks that lawyers are prepared to try—the same as | am prepared to try
some of the tricks that the police are prepared to try—then the quality of legal advice
would definitely be suspect.

The union believes that, if a free legal advice scheme is introduced, it would have
to have a parallel consideration with the submission that we make that the
judiciary have the option to advise the jury that this person had the opportunity to
explain the circumstances, chose to remain silent on legal advice and, therefore,
the situation was not addressed at that stage. (1994:33) [Emphasis added]

The Director of Prosecutions submitted that there was no need for afree legal advice scheme:

Lawyers have a vested interest in recommending the intrusion of lawyers into all
things legal. Even the simplest conveyancing matters, lawyers would say, should be
left in the hands of lawyers. The question is whether, to safeguard the rights of
persons in pre-trial custody, the presence of a lawyer is essential. Of course it
would be of advantage to have a lawyer at his or her elbow but would it be
impossible to devise a scheme that would ensure fair play without the intervention
of lawyers? After all, there must be a limit to the advice that a lawyer can give, and
it must be either to speak or not to speak. And there can be no guarantees, the
lawyer not knowing the truth, that the advice given will be sound in the particular
case. [Emphasis added)]

The Queendand Police Service objected to the proposed scheme:

Irrespective of the conclusions drawn by the Commission, the Service is firmly
convinced that the mandatory provision of free legal advice will result in less
confessions being made. A suspect who is otherwise willing to confess to an offence
will no doubt opt for silence after receiving legal advice.

Police currently allow a suspect to have a lawyer, friend, relative or independent
person present during an interview. No objection is raised to this facet of the
Commission's recommendation.

However, the Service does raise objection to the inability to interview or examine a
person until a lawyer is present where the delay experienced could result in the loss
of valuable evidence or where emergency circumstances exist.

The recommendation allows an initial period of two hours for a lawyer to arrive,
with a further unlimited time period for a second lawyer to attend if the first should
not arrive. In the case of investigations for serious offences such as murder or rape,
it may be necessary to conduct a forensic examination of the suspect in order that
valuable evidence is not lost, e.g. samples of a victim's skin under the suspect's
fingernails or a victim's pubic hair or blood on the suspect's body or clothing.
Under section 259 of the Criminal Code, police are required to obtain an order from
a Magistrate prior to permitting the examination to be conducted. Consequently, the
legal rights of the suspect are protected by the Magistrate's consideration of the
application. Therefore, the delay experienced in waiting for a lawyer to arrive is
unwarranted.

Additionally, in cases, for example an abduction, where police have reason to believe
that the safety of the victim is in imminent danger, police should be permitted to
commence questioning a suspect immediately and, if necessary, prior to the arrival
of a lawyer.

Further, there may be occasions when it is necessary to refuse friends or relatives
access to the suspect. These occasions would arise where communication between
the suspect and a friend or relative could result in the loss of evidence or the



warning of an accomplice.

It is noted that the Victorian legislation has provision for the types of circumstances
mentioned above.

The issue of whether free legal advice should be available to all suspects is one for
the consideration of the Government and not the Police Service. [Emphasis added)]

At the public hearing in response to a question by Mr Barton, Acting Commissioner Aldrich
expanded upon the Service's difficulties with the proposed free legd advice scheme:

Mr BARTON: What is your view in an overall sense about people having an
automatic right to legal access from the minute they are detained, if in fact that
detention were to be picked up—putting aside whether it should be free legal access,

the overall principle? Is there a problem from the perspective of the Police Service

with that as a principle?

Acting Commissioner Aldrich: Yes, | am sure there is, if for no other reason than it

is impractical. People will often speak freely and honestly without another person

being present. It would not be the first time | have interviewed two offenders
separately, only to have one offender later deny having said to his mate that he ever

told the police anything. | believe the present practice of giving offenders the
opportunity to speak to their legal adviser per phone or get instructions is adequate

and practical.

We have enough trouble now—we accept the need for it, but we spend an enormous amount
of resources sitting around waiting for independent parties to be located and made available
to sit on the interview of juveniles, and that is notwithstanding that there are a lot of good
people in the community who make themselves available to perform that function. If we were
at the beck and call of the legal profession to make themselves available before we could
interview a suspect, | fear how we would work, to be honest. Once again, proper recording
of interviews should give the defendant or the accused every opportunity, and his counsel
subsequently, to negate or challenge the conduct of the police if it is recorded. [Emphasis

added]

Mr Shanahan in evidence before the Committee provided a frank opinion upon what may happen
under the CJC's proposed scheme:

Mr BARTON: Ultimately, if we recommended, and if the Government agreed, to
allow detention for questioning, do you think that more people might be found
innocent in the court system because of flaws in that system? In your experience, in
trying to fix one problem are we likely to create another one?

Mr Shanahan: It is hard to say what the ramifications of this system would be. I can
see a lot of legal advice to the suspects being not to answer questions, if this system
introduces a duty lawyer scheme and gets lawyers involved very early in the
process. That would result in pressure on the right to silence. The next step would be
to say, "Look, we have all of these suspects who are not answering questions. We
can't use their silence. We should take away their right to silence.” | think that is
what is happening in the UK at the moment. It is hard to work out what the ultimate
ramifications of tinkering with one part of the equation would be.

Mr BARTON: It could go either way.

Mr Shanahan: Yes. (1994:13) [Emphasis added]

The experience of the Aborigind and Torres Strait Lega Aid Service as explained by Mr Carberry,
appears to reinforce the Committee's opinion that a free lega advice scheme will lead to an increase
in the exercise of theright to silence:

We have previously made submissions regarding the decision to arrest as distinct
from the decision to issue summonses. Otherwise we agree with the Queensland Law
Society submission; | had the opportunity of reading it before I did this outline and |



spoke to Mr Potts before he gave his submission today so | knew what he was going
to say, and for the reasons propounded by the Law Society we agree with that. It may
interest you to know, and | do not know where it leads us, but the Aboriginal Legal
Service at least in Brishane provides something akin to the service of providing a
solicitor on a 24-hour a day basis and, as far as | am aware, in every police station
in the Brisbane area there is a circular advising police of our 24-hour a day
number and police can obtain the services of a field officer or a solicitor on a
24-hour a day basis should they want one to attend during an interview or prior to
an interview.

My experience in the last three and a half years is that that procedure, coupled
with the printing by the Aboriginal Legal Service of a Know Your Rights card, has
vastly increased the percentage of our clients who decline to give interviews.
Speaking to solicitors who are doing current case work, I am told that at present
more than half decline to give interviews to the police. Three or four years ago |
think it would have been a much lower figure. However, the population of
Aboriginal prisoners still varies no lower than 20 per cent of the prison population
and sometimes above 25 per cent. So, | doubt whether getting Aboriginal people to
give a statement in a police station really makes much difference to conviction rates.
If the only reason for changing the law is that, "Well, there are crimes which are
going unpunished”, | agree with Mr Potts, that, really, 1 do not think anyone has
produced the evidence to sustain that. (1994:46) [Emphasis added]

Later Mr Carberry stated that most lawyers advise their clients not to speak to police, dthough he
doubted whether it effected the conviction rate:

Mr BARTON: | was just trying to think if your experience as a service can give us
any indication that might be helpful for that proposal to have a legal service
available 24 hours a day to clients in a broad way if, in fact, this compulsory
detention is accepted.

Mr Carberry: It is slightly different. It is still optional for them to ring us under the
present system. | do not know whether you can draw any comparisons. The only
comparison, which your chairperson thinks might be unhelpful, is the fact that if
you deliver that service people more and more do not give statements—definitely.
In fact, my experience is that—and | take on board something Mr Potts said about
the latest case about exculpatory statements—it has got to the stage where a
practising lawyer, almost without thinking, advises people of their right to remain
silent or their privilege against self-incrimination; because in the middle of the
night you do not really have enough information to assess whether or not a
statement should be made.

Mr BARTON: Even if you know you are innocent—whether you should make a
statement to clear yourself?

Mr Carberry: A lawyer is not gifted with prescience, so he does not really know
whether a person can make a statement that will in fact clear everything up, which
is what police often say to suspects: ""Look, just come to the station and we can
clear everything up®, the implication being, "'If you do not come to the station and
it is not cleared up, this investigation will continue.” Practising lawyers tend to just
tell people of the right that they have not to give a statement and persuade them not
to give statements.

Mr BRISKEY: You seem to be suggesting that if your clients do not give a
statement, then, by the numbers of your clients who are in gaol, they are getting
convicted anyway?

Mr Carberry: | consider they are being convicted at the same rate, even though they
are declining to give statements.

Mr BRISKEY: So they are getting convicted on police investigation rather than
confessions or what they say?

Mr Carberry: Yes. But the police use what other people say as well.

Mr BRISKEY: So they go out and investigate, rather than just get convictions on



statements?

Mr Carberry: | think they do. I think there are some crimes which cry out for it.
Unlawful use and burglary and those sorts of things are examples. [Emphasis added]
(1994:47-48)

Mr Terry O'Gorman aso acknowledged that lawyers would tend to advise their clients to exercise
their rights to remain silent. However, Mr O'Gorman referring to research done in relation to the
PACE scheme indicated that confessions would till be forthcoming:

The CHAIRMAN: What sort of advice generally would the solicitor give to the
client?

Mr T. O'Gorman: In a police station?

The CHAIRMAN: Yes.

Mr T. O'Gorman: Are you asking what advice would | give?

The CHAIRMAN: Would you not just tell them that they do not and should not
answer any questions?

Mr T. O'Gorman: | think a competent solicitor would give that advice, particularly
if the police were not prepared to reveal what it is the client was there for and what
evidence they had. If it has been said today that allowing solicitors into police
stations under this mandatory legal advice scheme will mean that confessions
suddenly dry up, that has not been the experience in the UK. Again, | would urge you
to address the research papers that were prepared at the request of Runciman. It just
is not happening, and, if it does, then all it is doing is giving reality to what the right
to silence is and is ending the charade, because at the moment you look at many
police interviews where people talk, and they talk because the police give the
warning as superficially and quickly as possible, skim off it and go on to something
else.

If a person has a right to silence, that right has to be enforceable, but there are many
reasons why people do answer questions in the police station whether it is when the
solicitor is called or later. Indeed, | urge you to the parts in this report which
indicate that it is only a small percentage of cases which do not result in a conviction
because a person exercises their right to silence. The research—the figures quoted in
the report show that the police scare story of—and this is in effect what the police
position is—"Allow lawyers in and people will in fact for the first time be able to
exercise their right to silence, therefore we will get no confessions, therefore the
whole system will fall down"—experience in other jurisdictions, particularly in the
UK, has shown that to be a scare story and nothing else. (1994:55) [Emphasis added]

8.4  Analysis and Comment

It is necessary to analyse the Commission's recommendation under the following headings:

Quality;

Vdue

Codt;

Public interest; and

Effect on the right to silence.

Quality

The following is an extract taken from a case study in England. During a bresk in a police
interview of a suspect, the interview room was occupied by the suspect, a law clerk and the
researcher:

Clerk: (to our researcher) I don't know what to advise - what do you think?

Researcher: I'm sorry, I'm not in a position to say.



Clerk: But you've been to far more of these [police stations] than I have.
Client: (to clerk) So what are you?
Clerk: I'm a trainee solicitor, an articled clerk.

Still troubled by the matter, the articled clerk went out and telephoned the office to
get further advice. On her return she said that she had only been able to speak to
another clerk (a legal executive) and had been told that "it will have to be argued at
a later date"! (McConville,1993:2.7)

The Commission's report acknowledged that research had been criticad of the free legad advice
operating in England. (1994:707-708) The Philip's Commission, which recommended the
introduction of PACE and afreelegal advice service, noted that persons in police custody required
experienced lawyers. (1981:100) However, most of the criticism levelled at the English free legd
advice scheme has centred around the lack of quality lega representation at the police tation.

Dixon (1991:235) refers to studies concerning the legd advice provided under the PACE regime.

The studies tend to demondtrate that regular contact between legal advisers and police formed
socid bonds and co-operative expectations. However, Dixon dso emphasises that there were
ggnificant variations between lega advisers, for example, some legal advisers display strong civil
libertarian views whilst others spoke in crime control terms of which any chief constable would be
proud. (1993:236)

The Runciman Royal Commission commissioned research studies in relation to, anongst other
things, the incidence and qudity of legal advice provided at police sations. The Commission stated

that the results of research undertaken was disturbing. (1993:37)
McConville (1993) found, amongst other things, that:

Solicitors firms in England, in order to maintain or increase profits, employed clerks or
others with little or no formal qualifications to attend at police stations to provide advice to
clients under the free legd advice scheme.

A very prominent pattern in high volume criminal defence firms was the employment of
former police officers to discharge police station advice work as well as to undertake
other tasks such as the interviewing of witnesses. (1993:2.2) McConville noted that some
firms contracted out police station work to independent agencies which are set up to
service a number of legd firms in a particular locality. The agents in the studies research
sample were dl former police officers. (1993:2.1)

In a sample study of 180 cases, responses for requedts for legal assistance from suspects,
only 44, or 24.4%, resulted in the attendance of an admitted solicitor. Others attending
included:

Articled Clerks - 28 out of 180 or 15.6%.

Clerk on staff - 56 out of 180 or 31.1%.

Former Police Officers - 38 out of 180 or 21.1%.
Non-staff clerk - 8 out of 180 or 4.4%.

Outside Agency - 6 out of 180 or 3.3%.

Solicitors have an aversion to police station work as a result of the low renumeration and
the perception of it being low status work.

Law firms do not contemplate that solicitors will attend police stations on a routine basis
which is reflected by the divison of work, that is, that non-qualified staff and outside
agencies make up the in-house 24 hour rota. Even when solicitors appeared on the rota,
clerks often substituted for the solicitors.(1993:2.4)



The primary moativation for law firms being involved in police station work is in order to
acquire or retain clients. Accordingly, there is fierce competition to gain access to suspects
in custody abeit by clerks and inexperienced lawyers. McConville cites one clerk who
explained her firm's policy asfollows

Clerk: 1 think telephone advice is enough sometimes, but [the partner] wants
somebody to go - even if it's the cleaner ...

The allocation of police station work was not only as a result of economics. Police station
work was generally regarded as routine and low grade work. (1993:2.4)

There are a number of problems with the use of non-qudified staff, including: lack of legd
expertise, lack of confidence, role conflict (such as the duty to the community as opposed
to the duty to the client) and over identification with police. (1993:2.7)
Badwin's research (1993) indicated that in 66% of cases representatives made few interventionsin
the interviews of suspects by police. Further, in only 9% of cases did the representative actively
intervene on behdf of the client or object to the questions put by police.

Conversdly, what safeguard againgt the Commission's scheme is an ineffective lega scheme which
the community will pay substantial amounts.

Value

The Commission's report referred to the following matters as demondtrating the vaue of alawyer
at apolice station:

Advising as to whether their client's conduct amounted to an offence.

Advising as to the elements of the offence that must be proved by the prosecution.
Advising asto availahility of defences.

Advising asto whether an early confession will be helpful.

Advising as to what other offences may be consdered and whether admissions to these
matters should be made.

Advising as to how long the person can be detained.

Advisng asto what powers of investigation the police may exercise.
Advising asto the availability and probability of bail.

Advising how complaints can be made.

Providing an informd role such as supporting the client, aiding communication with police,
and negotiating with police about a number of non legal matters.

Providing an important guarantee of fair treatment.

The presence of a lawyer changes the nature of the interview room for the suspect.
(1994:706)

However, it appears to the Committee that the overriding factor as to the value of alega adviceis
the quality of the lawyer involved. An inexperienced lawyer, or a non-lawyer, is unlikely to be able
to provide the services mentioned above. Therefore, quaity and vaue of legd representation are
inseparably linked. Indeed an unqualified person or an inexperienced lawyer could give advice
which isnot in the interests of the suspect.



The CJC's report appearsto reject the concept that the primary advice that will be given to suspects
by their lega advisers is to exercise their right to slence. The CJC cites one source for this
proposition.

The Committee is not convinced that this would necessarily be the case. The Committee notes that
the Commission has failed to point to any research conducted in Queendand which indicates that
lawyerswould not in the mgority of casesinform the client to exercise hisher rightsto silence.

There is ample authority to indicate that support for the proposition that which argues that opinion
which argues that the only competent course for a lawyer to take, at least initidly, is to advise
dlence, unlessthey believe that their client has an adibi or sufficient defence.

Odgers states:

Why not, then, actually require that legal advice be obtained before questioning?
Why not provide that any admissions will not be admitted into evidence unless the
suspect first received legal advice? The reason is simple and is, indeed, the reason
why the police oppose even being required to inform a suspect of the right to see a
lawyer. It is because any competent lawyer will in nine cases out of ten advise the
suspect to exercise his rights and say absolutely nothing at all. A solicitor writing in
the English Law Society Gazette last year made the same point - "in order to be in a
position to advise a client to answer questions the solicitor must know in advance"
that the prosecution case is strong, usually the police do not disclose their case at
this stage so, he said, "when in doubt (of the prosecution ability to prove their case)
say nowt". Don't even attempt an explanation of innocence. Justice Jackson of the
United States Court made the point rather elegantly in 1949:

[there is] a real dilemma in a free society. To subject one without counsel to
questioning which may and is intended to convict him, is a real peril to
individual freedom. To bring in a lawyer means a real peril to solution of
crime because, under our adversary system, he deems that his sole duty is to
protect his client and under this conception of a criminal procedure, any
lawyer worth his salt will tell the suspect in no uncertain terms to make no
statement to police under any circumstances.

While it may be a good thing that a suspect has a right to a lawyer, it may not be in
the public interest that the right is exercised if it has these consequences, just as it is
not in the public interest that everyone exercises their indisputable right not to work
or not to bear children.

A dilemma, indeed!

John Mackenzie (1990) an English solicitor noted that most times solicitors are required to advise
their clients not to spesk to police:

It is the received understanding among criminal practitioners - both solicitors and
barristers - that in the case of 90 per cent of suspects under investigation the only
safe advice for a solicitor to give is for the suspect to decline to answer any
guestions. The reality is that it would be very difficult for the Law Society to
incorporate this advice in a publicly available document. The right of silence as with
most constitutional safeguards is like a well rolled umbrella, designed for show and
not for use. If it is used then it becomes an abuse and a candidate for abolition.

The Committee's visit to New Zedland tended to confirm that many of the calls for lega advice are
in relation to less serious matters. For example, anecdotal advice suggests that dmost 50% of calls
upon lawyers are in relation to drink driving offences.

More will be said later about the possible results of the overuse of the right to silence.



Cost

The Commission estimates that the proposed free legal advice scheme would cost in the range of
$1.55 - $2.59 million.

The Committee is not convinced that the Commission's estimate is areliable guide.

The estimated costs are based upon a number of assumptions, none of which the Committee
believes may be reliably founded:

An offer rate of 80 percent. The offer rate refers to the percentage of cases in which police
will wish to detain persons for questioning.

A take-up rate of between 30 and 50 percent. The take up rate refers to the percentage of
persons who will take-up the offer of lega assistance.

A utilisation rate of between 24 and 40 percent. The utilisation rate is the result of the offer
rate and the take-up rate.

The Committee makes the following observations about the above assumptions made by the
Commission:

In relation to the offer rate, the Commission's report concedes that: In the absence of any
data, it is very difficult to estimate the proportion of cases where police will not wish to
detain a person post-arrest, but 20 per cent of the total number of cases to which the
scheme potentially might apply would seem to be a conservative estimate. On this basis,
the offer rate can be assumed to be in the vicinity of 80 per cent. (1994:A48) The

Commission concedes that it has no reliable data on which to base the assumption.
Therefore, the percentage islittle more than a guess.

In relation to the take-up rate, the Commission concedes that the percentage provided (30-
50 per cent) has been assumed for the sake of the following calculations. Therefore, this
assumption is not even an educated guess. The Commission does attempt to draw some
support from research in the United Kingdom, where about one-third of suspects take-up
the offer of assstance. However, the Committee notes that this data is in respect of afree
legal advice that has been heavily criticised. Surely the qudity of advice affects the take-up
rate. Aswould the quality of the method of explaining theright to alawyer.

The Committee believes that the take-up figure will largely depend upon the qudity of the
service and the anecdotal feedback to those persons who will be likely to avoid themselves
of the service. If the service offered is staffed by qualified and experienced practitioners
then the service will receive a "good reputation” and will more likely be utilised. It is
dangerous to rely on utilisation rates from other jurisdictions such as England, because as
the Commission's report acknowledges these legdl advice schemes do not have a good
reputation. Therefore, it appears reasonable to assume that people do not utilise them as
much as they would if the reputation was high. The Committee notes that the Runciman
Commission estimated that with improvements to the English free lega advice system, such
as advisng that the advice was free etc to the English system, the utilisation rate could
reach 66%. A utilisation rate of that magnitude would increase the Commission's costs to
approximately $4.2m, based on 1991/92 figures and their other guesstimates.

Another problem with the Commisson's estimate is thet it is based on 1991/92 figures. It is
reasonable to assume, on the basis of the increase in population aone, that in three years
there have been substantia increases in these figures.

Finaly, the Commission has assumed that adminisiration costs associated with the scheme
will be approximately 7.5 per-cent. However, no evidence is put forward as to the basis of
this approximation. The Committee doubts that the real adminisiration costs associated



with the scheme would be thislow.

The submissions to the Committee quoted above demondtrate that the Committee is not aone in
the view that the Commission's estimated costs are not ardiable guide.

Public Interest

The Committee does not dispute a persons right to consult a lawyer. However, the Commission's
proposed scheme goes further than recognising that right. The Commission's scheme recognises a
right coupled with an obligation on the public purse to pay for that right.

Isit in the public interest to pay for the exercise of this?

The Committee is not convinced that a lega advice scheme funded by the public is in the public
interest.

It must be emphasised that there is a legitimate public interest in the police interrogation of
suspects. In particular, it isin the public interest that people make voluntary confessions to crimes
they have committed. Confessons, whilst not the only method of securing a conviction, do
expedite the investigation of criminad offences. Confessions dmost undoubtably also result in earlier
pleas of guilty and less crimind tridls. The cost of additional resources required at both the
investigative and trid stage of proceedings would undoubtably incresse if there to be a significant
decrease in confessions. These increased costs may be significant.

There is al'so consderable advantage accruing to an accused person who voluntarily confessesto a
criminal offence early in proceedings. Although it aids in ensuring that persons ultimate conviction,
the confesson once made in most cases encourages him/her to plead guilty and receive dl the
benefits that flow from that decison. This sometimes includes a substantia reduction in penalty.

The Commission's report quotes research which suggests that:
accessto alawyer does not significantly decrease the confession rate; and

contrary to popular belief lawyers do not always encourage suspects to exercise their right
to silence.

The Commission's report paid particular attention to the experience in England and Waes
following the introduction of PACE and research which has criticised the qudity of advice provided
in that jurisdiction.

However, anecdota evidence provided to the Committee suggests that the mgority of lawyers
would, at least initialy, advise clients to exercise their right to slence. Indeed some lawyers with
whom the Committee spoke suggested that there is often little benefit for suspects to co-operate
with the police.

It should be noted that the research referred to by in large was conducted in relation to the PACE
scheme and the legal advice provided under PACE. There has been much criticism of that scheme
and the qudlity of the advice. The Committee questions whether the rate of confessions would have
remained the same had there been high quality legd advice,

In 1989 in England a new code of conduct forced police to give better advice regarding the
availability free lega advice. This resulted in an increased take-up rate. Home Office Research
Study 129 (1992) which studied confession rates before and after the new code of conduct was
implemented noted that there was a decrease in confessions from around 18% to 9%.

The Committee is not convinced that there would not be a substantial decrease in the confesson
rate if the Commission's free legd advice scheme operated effectively. This would not be in the
public interest, however, the public would be |€&ft to pay the (uncertain) hill.

Effect on the right to silence



If, as the Committee suspects, the scheme advocated by the Commission results in less confessions,
less pleas of guilty, more trias, and more offenders not being convicted, what will be the future for
theright to sllence?

Some submissions quoted above argued that if suspects are accorded protection such as video
taping of interviews, the informing of al rights and the presence of a lawyer then, as a counter
balance, there should be some dteration to the right to silence. The preferred option was to give the
tria judge a discretion to adlow an adverse inference to be made againgt a suspect who refused to
talk in the face of questioning.

The Committee has previoudy Stated that it believes in retention of the right to silence. However,
the Committee concedes that the above proposition does have some merit if the Commission
scheme as it gandsisimplemented. Why? Because the Committee believes that the Commission's
proposed scheme put in danger the balance between civil liberties and law enforcement.

Some submissions to the Committee at the public hearing and views expressed privaiely aso
appear to accept that the inevitable effect of the Commission's scheme will be an amendment to the
right to silence.

Zuckerman (1994) explains the situation that led to the English alteration to the right to silence as
follows.

Under the regime of the Judges' Rules the right to legal advice was left largely
unsupported and as a result the right to silence was effectively unavailable to the
vast majority of suspects who have little choice but to succumb to police demands for
answers.

The operation of the Police and Criminal Evidence Act 1984 threatened to change
the low take-up rate of the right to silence. For the first time in English legal history,
suspects acquired a truly meaningful right to legal representation in the police
station. When attended by a lawyer, the suspect will be made well aware of the
advantages of keeping quite and could be given the support necessary for
maintaining silence in the face of persistent police attempts to get him to talk. Since
the investigation of crime is heavily reliant on the interrogation of suspects, a
reversal of the present position where only a minority of suspects decline to make a
statement, would create so momentous an obstacle to the fight against crime that no
criminal justice system in the world would find it tolerable. Judges and policemen
became alarmed that the balance was tilting too much in favour of suspects. They
started pressing for the curtailment of the right to silence precisely because it was
becoming a realistic option for suspects. The fact of the matter is that the right to
silence could be tolerated because only a very small minority of suspects could resist
police demands for an answer.

To adopt the Commission's scheme as it stands would, in the Committeg's view, ultimately lead to
the alteration of theright to silence.

8.5 PCJC Recommendation

The Committee rejects CJC recommendation 19.1

If the Parliament accepts the Commission’s scheme (together with the free legal advice
service) then the Parliament should also consider whether the right to silence should be
modified in order to enable adverse inferences to be drawn in certain circumstances.



0. THE CUSTODY OFFICER SCHEME

9.1  The Custody Officer
9.1.1 CJC Recommendation 22.1

The Commission recommends that, where practicable, a senior police officer who is
independent of the investigation should exercise the functions of the Custody Officer.
Where no officer independent of the investigation is available, approval for one of
the investigating officers to exercise the functions of Custody Officer should be
sought by telephone from a commissioned officer.

9.1.2 Background, Rationale and Scope of Obligation

The Commission's report (1994:716) stated that in alowing for pre-charge detention it was
essential that a designated Custody Officer be responsible for the care of the person and the
protection of hisor her rights during this period. [Emphasis added]

Further, the Commisson stated that the advantage of implementing the custody officer scheme is

that someone will be made responsible and accountable for the treatment of persons while in
custody. (1994:719)

The Commisson has based this recommendation on the custody officer concept contained in the
PACE system. Despite the plethora of reports produced regarding this area of the law, with the
exception of the NSWLRC report (1990), this concept has not been incorporated into any other
jurisdictions legidation governing pre-charge detention schemes.
The following issues regarding this recommendation can be identified:
Is this concept, designed around the English police force, capable of implementation in
Queendand bearing in mind the population concentration and distance/area differences
between the two jurisdictions?
In addition to questioning the practicaity of the concept, isit economicdly viable?

Will a custody officer be truly objective or is there aredl risk that the custody officer will
just "rubber slamp” the actions and decisions of the investigating officer?

Regarding the situation where there is no independent officer and so an investigating officer must
assume the role, subject to telephonic approval by acommissioned officer:

Does this open potentia abuse for the police to claim that there was no independent officer
to become a custody officer?

|s telephonic gpprova effective given that the commissioned officer:
will have no appreciation of the actual situation; and

may aso be likely to "rubber stamp” the actions of the investigating officer making
the application?

9.1.3 Arguments Raised in Public Submissions

Support for the concept of a custody officer was scant. One proponent was the Crown Prosecutors
Association, which said in its submission:



The Association does not have any difficulty with this proposal. While there have
been some concerns about the position of custody officer in the United Kingdom, the
recent Royal Commission on Criminal Justice advocated the retention of the custody
officer role. (1994:101)

Doubts were expressed by many groups. Mr Shanahan, representing the Lega Aid Office, could
not envisage the custody officer being an objective person. At the public hearing he said:

The Chairman: Could I just ask your impression of the recommendation for custody
officers?

Mr Shanahan: Again, | think | have touched on it, but | think it is difficult to say
that a custody officer is going to be an objective person as far as the suspect is
concerned, particularly with that recommendation that a custody officer could
actually be involved in the investigation. | think our experience is basically that, to
a suspect in these situations, the police are just one. It does not matter who the
person is—whether they are an inspector or a superintendent or the commissioner—
it is the police that have got me here; they are questioning me. If they have got
someone that | have never seen before who comes in and says, "Is everything okay?",
it is just another police officer. | do not think it is an effective overview. As | said
before, I think having an independent person, a JP, is not going to be practical, but
I think having a court system which is available all over the place is practical.
(1994:15) [Emphasis added]

The submission from the Legd Aid Office was smilarly opposed to the recommendation:
This recommendation is strongly opposed for the following reasons:-

@ Pre-charge detention is opposed for reasons already stated.

(b) If the need for such a officer could be justified, the last person it should be is
a member of the police force, as a conflict of interest will arise, and most
likely, will be resolved in favour of a police officer eg. in deciding whether
pre-charge detention is warranted, it is not hard to envisage a custody
officer, particularly if it is the investigating officer "doubling" as custody
officer, coming to the conclusion that such detention is warranted. The
potential for abuse is manifestly obvious, and puts the best-intentioned and
honest police officers in an intolerable position. (1994:59) [Emphasis added]

The adoption of a concept developed in England, and found to have not worked there as well as
planned, was aso discussed. Mr Potts from the Queendand Law Society stated at the public
hearing:

It appears the the English experience, so far as custody officers, has been poor. We
are somewhat concerned, particularly in situations where the arresting officer is also
the custody officer, particularly in remote stations. The Law Society particularly
opposes that type of imposition on a person's rights. (1994:39)

Mr T O'Gorman, representing the Queendand Council for Civil Liberties, echoed those concerns a
the public hearing:

However, we do have considerable worries about the custody officer scheme, keeping
in mind that this is borrowed from the UK PACE scheme. Last Thursday, | had the
opportunity of talking for a couple of hours with Professor John Baldwin, who is one
of the leading commentators in the UK and one of the authors of the research papers
on these areas for the Runciman royal commission. It is his view that the custody
officer scheme under PACE has not worked. | certainly have a concern that the
current form of the scheme will not work here. There has to be something better
than the equivalent of the watch-house keeper—that is what it will be—being the
custody officer. (1994:52) [Emphasis added)]



Mr R. Sibley, in his submission, aso voiced concerns over the impartidity of custody officers and
that they may thereby act asa " rubber samp”:

It is acknowledged that the reinforcement of the right of silence by a Custody Officer
can only be helpful although some doubts remain about the impartiality of such a
person and the danger of his or her functions simply becoming a "rubber stamping"
of the investigating police officers activities. As remarked earlier this is the
fundamental right which must be brought home to all suspects from all backgrounds.
(1994:113)

The strongest opposition came from the Queendand Police Service and the Legal Aid Office.
The Queendand Police Service submission read:

The Police Service strongly objects to this recommendation in that it has the
potential to be economically unviable and totally impractical to the Queensland
situation.

The position of “Custody Officer' was established under the English Police and
Criminal Evidence Act. It has been suggested that the concept works well in the
United Kingdom. Concentrated populations and large numbers of police officers in
small geographical areas undoubtedly contributes to the stated successful operation
of the system. However, the geographic and demographic nature of Queensland is
vastly different to that in the United Kingdom.

The Service has 335 Police Stations and 18 Police Establishments throughout the
State. The appointment of custody officers in many of these Stations and
Establishments would necessitate officers who are normally operational being taken
off the street to perform duty within the confines of the Station.

Additionally, several Custody Officers would need to be appointed to each 24 hour
Station in order to cover the full period of each day. Clearly, this would have the
effect that services to the public would either be restricted or additional police
would need to be employed. This would mean that a substantial burden would be
placed on the Service's budget.

Further, it is impractical to appoint custody officers at all police stations throughout
the State due to the very limited number of personnel at many stations, e.g.
Camooweal has two officers and Birdsville has one.

It has been suggested that officers at these small stations contact a commissioned
officer for permission to act both as arresting officer and Custody Officer. If the
need really exists for the position of custody officers, then the Service fails to see
how the appointment of an arresting officer to act as a Custody Officer can
possibly achieve the goals outlined by the Criminal Justice Commission.

It is noted that the concept of appointing Custody Officers has not been adopted in
any legislation in Australia, although each of the States and Territories with
detention legislation have had the opportunity to assess the operation of the system
in the United Kingdom. (1994:41) [Emphasis added]

At the public hearing, this position was aso adopted by Mr J O'Gorman from the Police Union of
Employees, who criticised the concept as being unworkable:

As to the role and responsibilities of the custody officer—we earnestly believe that
the custody officer, as proposed in this document, is not only unworkable but is also
the product of someone's probably fervent hope that we can get somewhere near



the British system of policing. The fact of the matter is that we will never get near
the British system of policing in terms of police numbers per square mile. Similarly,
our population density will never reach Britain's population concentration figures.
Without the human resources, and without the number of police, to be able to remove
X number of police from operational duties to perform the role of the custody officer,
we see this as simply not a viable proposal, even in its broadest terms. (1994:33)
[Emphasis added)]

Later in response to a question by The Chairman, Mr O'Gorman expanded:

The CHAIRMAN: In relation to the custody officer recommendation, you were just
saying that that is completely unworkable.

Mr J. O'Gorman: Really, that is what | am saying. To cover three shifts a day for
seven days a week, you need five police officers to allow for court, recreation leave,
etc. Considering that the custody officers will have to be at most police stations that
are operating on a 24-hour basis—at least those police stations—then the number of
custody officers is going to be a very, very high number of police. You cannot give
the job to a junior constable; it has to be someone probably at the rank of sergeant—
and that is what | understand is the British system, that a sergeant at some level is
the custody officer—and they have to be people pretty broadly experienced
operationally. Even in the first stage, we are going to be removing some very
important resources to try to get experience for the young people, and the majority of
the people are young people. We are going to be removing the support for them that
is absolutely necessary.

If we take those people out of the system, then we do not know whether they are going
to be sitting around for how many hours a day without anything to do or whether
they are going to need two or three of them at a particular station. At the Brisbane
watch-house, | would suggest that most police there would fall into the category of
custody officer now, without all the responsibilities and duties that these
recommendations place on them. (1994:34)

9.14  Analysis and Comment

The Commission relies heavily on the English experience in its argument for the introduction of
custody officers. Under PACE, aforma custody officer scheme is established. Officers above the
rank of Sergeant are specifically assigned to stations as custody officers and they are responsible for

ensuring the lawfulness of arrests aswell as the sufficiency of evidence.

The Runciman report (1993:30-32) in reviewing the English system, had the following relevant

comments to make about the performance of the custody officer scheme:

The report referred to research which indicated that the police were not entirely
comfortable with the role of custody officer and that their performance of it, though
improving still leaves as custody officers something to be desired. It was aso recognised
that it may be unrealistic to expect a police officer to take an independent view of a case
investigated by colleagues. As far as the evidence needed to substantiate a charge is
concerned, the custody officer is hardly in a position to take a different view from the
investigating officer because in the nature of things he or she will not have the same direct

and detailed knowledge of the case. (1993:31) However, the report recommended that the
custody officer concept remain with the police.

The report recommended that the custody officer should continue to be a police officer of
at least the rank of sergeant, and that an officer whose substantive rank is less than that of
sergeant should never be employed as custody officer at any police station where a
suspect may have to be detained for a full initial six hour period. (1993:31)

The report regarded of paramount importance that custody officers should be properly



equipped by training for the task. In addition to a minimum of two days training provided
to al newly promoted sergeants, there should be refamiliarisation training where

necessary. (1993:31)

PACE requires a custody officer not to be involved in the investigation of any offence for
which heisthe custody officer and this separation of roles is fundamental. The difficulty
of achieving this was recognised and meant that the commander of the police station must
carefully manage and supervise both custody and investigating officers. The report
recommended that station commanders be fully trained in this regard and that this
requirement be part of their job description. (1993:32)

The report recommended that custody functions could be centraised and a centra
specialist custody officer service provided. (1993:32)

The Committee believes that it is that the manpower, structure and budget of the English Police
Serviceisa an entirely different level to that which exigts, or can feasibly exist, in Queendand.

The NSWLRC report (1990:93-94) recommended that the NSW police service consder the
introduction of a forma system of "Custody Officers’ to supervise their proposed custodia
investigation scheme. This was based on the "success' of the English modd. However, it isto be
noted that the NSWLRC report (1990) was produced three years prior to the findings of the
Runciman report. The NSWLRC did recognise that:

In England and Wales the distances are much smaller and the population is
less spread out, so it is possible to designate regional police stations as
custody stations, provide each with at least one custody officer per shift, and
expect all arrested persons who might be subject to custodial investigation to
be brought to those stations. In New South Wales there are many small
country stations, often staffed by only one or two officers. (1990:para 4.30)

Secondly, the British police forces are also older and more experienced, on
average, with many senior sergeants who can be expected to handle the role
of custody officer. (1990:para 4.30)

However, the NSWLRC did not see these differences as fatd to the adoption of asmilar sysemin
NSW, and said it would be easy enough to build in common sense exceptions to the requirements
(as PACE does, in fact) to cater for the impracticality of providing a full-time custody officer in

some areas, and for the temporary absence of the custody officer in other police stations. The
Report did not go on to provide how this "easy enough' task would be achieved.(1990:para4.31)

The Commission has placed a lot of weight on the concept of a Custody Officer. At page 718 it
reasoned that if the concept was not adopted, the alternatives were to:

A. Abandon the scheme and maintain the existing practices with al the attendant problems
documented in Chapter Seventeen; or

B. Adopt a pre-charge detention scheme but leave the investigating officers to function
without supervision.

With respect to the above reasoning the Committee makes the following comments:
Alternative A represents a blatant closed-mind gpproach to the issue at hand.

Alternative B isin total derogation of the argument by the Commission that espouses the

importance of Custody Officers. If custody officers are essential to the proposed pre-
charge detention scheme then the Committee questions how the proposed scheme can be
considered when the investigating officers are | eft to function without supervision.

The Queendand Police Service submission aso made this point:



It has been suggested that officers at these small stations contact a commissioned
officer for permission to act both as arresting officer and Custody Officer. If the
need really exists for the position of custody officers, then the Service fails to see
how the appointment of an arresting officer to act as a Custody Officer can
possibly achieve the goals outlined by the Criminal Justice Commission.

The Committee believes that the custody officer concept as exposed by the Commission is neither
practica or economicaly viable in the context of Queendand. The PACE system of custody
officersis tailored to the English police service. It may be regarded as a success there, (although
this is doubted) but, it is not a concept that can be transferred to a completely different jurisdiction
such as Queendand.
The Committee feels that any success of the English system is no doubt attributed to a police force
serving a country with a high population dengity and relatively short distances between settlements.
Manpower and budget allowances there are at a far different leve to that in Queendand. The
Custody Officer scheme, if introduced properly (which the Committee doubts would be possible)
will no doubt be expengive to establish and maintain.
The Committee doubts whether there will, in al redity, ever be impartiaity on behaf of police
custody officers. The Committee believes that an arrested person will have the same perception of
an investigating officer as a custody officer, as they are both uniformed police officers. In any

event, the Committee doubts whether there are sufficient senior police to perform this function
without serioudy affecting other police work.

9.15 PCJC Recommendation

The Committee rejects CJC Recommendation 22.1.

9.2  Responsibilities of the Custody Officer
9.21 CJC Recommendation 22.2

The Commission recommends that the responsibilities of the Custody Officer should
be specified in legislation. These responsibilities should include:

informing the suspect of his or her rights

determining whether pre-charge detention is warranted

authorising investigative procedures involving the suspect

identifying and attending to any 'special needs' of the suspect

ensuring that the suspect has medical assistance, rest and refreshment
ensuring proper custody records are maintained.

As far as possible the new requirements should be integrated with current QPS
procedure.

9.2.2 Background, Rationale and Scope of Obligation

The Commission defines the role of the custody officer as being responsible and accountable for the
welfare of sugpects at the police station including:

arrested persons during the detention period; and



volunteers attending for investigative purposes. (1994:719)

The Committee notes that throughout the report the Commisson has delegated other
responsibilities to the cugtody officer, but has not made specific reference to them in
recommendation 22.1. These include:

Recommendation 20.2: The custody officer, upon being satisfied that the person was
lawfully arrested, may authorise the detention of the person for a specified period on the
grounds that it is necessary to carry out certain matters.

Recommendation 20.3: The custody officer authorises the detention of an arrested person
for what he determines to be a reasonable period, such period not to exceed four hours.

The Committee queries why these have not been specifically referred to in this particular
recommendation.

9.2.3 Arguments Raised in Public Submissions

By way of overall comment on the recommendation Mr J O'Gorman, from the Queendand Police
Union of Employees, said the following at the public hearing:

As to the roles, duties and responsibilities of the custody officer and the expectation
that it can work in the method that is being proposed, we again respectfully submit
that it is not indicative of a grasp of the realities of policing. (1994:33)

The Queendand Law Society submission also stated:

Recommendations 20.2 and 20.3, 21.1 and 22.2 deal at some length with powers,
duties and discretions of the custody officer to ensure compliance with the
proposed procedures. Each of the recommendations referred to forms part of the
regulatory frame work which the Commission sees as essential to protect the rights
of a suspect. Recommendation 22.1 stipulates however that, in certain
circumstances, the custody officer may in fact, be actively engaged in the primary
investigation which has brought the suspect into police custody. The suggestion
that the custody officer may be actively engaged in the investigation recognises the
isolated nature of many police establishments in Queensland and the inevitability
of circumstances that will frequently lead a police officer fulfilling both roles. The
possibility that the investigating officer and the custody officer may be one and the
same person is unacceptable and renders even the appearance of safeguards
illusory. (1994:63)

Asto each responsihility, the submissions were asfollows:.
Informing the suspect of his or her rights

Mr Shanahan, the Lega Aid Office representative at the public hearing, reiterated the concern
regarding police fulfilling the role of custody officer. In response to the following questioning he
sad:

The CHAIRMAN: You made the comment there that suspects should be informed of
their rights at an early stage. Practically, what are your suggestions?

Mr Shanahan: We suggest that those rights be explained to them by an independent
person, by a JP—a person not the police involved in the investigation. Quite frankly,
the way we see rights being explained now by police officers is a quick flurry of
words with no attempt to make sure that the person understands what the warning is
about. It is simply, "Do you understand that?", "Yes", and away we go. The warning
by police is a warning by people whose interest is that the person does not abide or



does not understand their rights and so continues to talk to the police. (1994:12)

Mr Shanahan a so proposed that areading of rights should be recorded:

Mr Shanahan: That is so, but | would think over time, if it was a police practice to
inform people of these rights and where it was done it was recorded and attempts
were made to record it, even if they were physically unsuccessful in doing so, then
the scope of attack is reduced over time, especially if it is later confirmed in the video
at the police station. (1994:12)

Mr Jerrard, representing the Bar Association, made it known at the public hearing that the
Association originaly suggested that it should be a statutory duty on the police to warn personsin
custody of particular rights. Mr Jerrard aso noted that the recommendation does not actualy
oblige the custody officer to inform a person of the right to have a legal representative or, if
necessary, an interpreter. Mr Jerrard said:

The Bar Association had originally suggested that, if there were to be a power of
precharge detention, there should be a statutory duty on the police to warn persons
in custody of particular rights. The ones that we had identified were the right to
remain silent or to refuse to participate in any investigation, the right to
communicate with a friend or relative, the right to have a legal practitioner present
during any interrogation and the right to an interpreter where this is necessary. The
report recommends that the custody officer be under an obligation to advise of the
right to communicate, the right to remain silent and of a right to free legal
representation or advice. It does not actually suggest a duty in the custody officer to
inform of a right to have a legal practitioner present, nor of a right to an interpreter
where necessary. Those are two things that the custody officer should be obligated to
advise of. (1994:22)

The Queendand Police Service questioned the viability of the requirement that the person must sign
an acknowledgment of having been informed of hisor her rights:

Additionally at page 722 of the report the Commission recommends that:

The information regarding the rights of the suspect should be given both orally and
in writing by the Custody Officer. It would be insufficient to provide it only orally
because the suspect may be in such a state of shock or nervousness at being at the
police station for investigation that he or she may not be able to take in the
information. By providing the suspect with a written notice, the suspect can refer to
that during the period at the police station to be reminded to the rights. The
provision of only a written notice would disadvantage those who were unable to
read. The notices should be produced in a number of languages.

Upon receipt of the information, the suspect must sign an acknowledgment of having
been told and having received written notice of his or her rights.

The Service questions the viability of including the rider contained in the second
paragraph. Clearly, experienced criminals will refuse to sign an acknowledgment
that they have been provided with information on their rights. Obviously, in
subsequent court proceedings these persons will then deny ever being advised of
their rights and argue that any confession obtained should, therefore, be
inadmissible. (1994:43) [Emphasis added]

Determining whether pre-charge detention is warranted

In his submission, Mr R Sibley noted the lack of criteria on which a custody officer isto determine
whether pre-charge detention is necessary:



As observed under Recommendation 20.2 above no criteria is clearly spelled out in
this Recommendation upon which the Custody Officer is to base his or her
determination that pre-charge detention is necessary. (1994:114)

The Queendand Police Service queried the level of knowledge that a custody officer will be
expected to have prior to determining whether pre-charge detention is warranted. The Service
pointed out that in some cases this could involve considerable delays as a cursory review of the
evidence would not be sufficient on which to base a determination.

The Service notes that at page 719 of the report, the Commission outlines the role of
the Custody Officer. Reference is made to the following aspects of the suggested
responsibilities:

The Custody Officer should ... assume primary responsibility for the manner in
which the suspect is treated, as well as supervising the detention. This responsibility
carries with it a number of obligations ... These include:

determining whether pre-charge detention is warranted
authorising investigative procedures involving the suspect

The Service has concerns with these two points. Initially, there is concern as to what
level of knowledge of each case a Custody Officer will be expected to have prior to
determining whether pre-charge detention is warranted. It is possible that
considerable delays may result, particularly in complicated matters such as fraud
investigations, while the Custody Officer acquaints him/herself with the details of the
case. A cursory inspection of the available evidence would not necessarily allow for
a considered decision to be reached. (1994:42)

Authorising investigative procedures involving the suspect

The Queendand Police Service also did not see the need for the custody officer to authorise some
investigative procedures.

Secondly, the Service does not see the need for a Custody Officer to be required to
authorise investigative procedures, such as the medical examinations of a suspect,
when an application must first be made to a Magistrate to conduct any such
examination. Surely, it cannot be suggested that a Custody Officer should have the
power to override the judicial decision of a Magistrate to allow a medical
examination to take place. Any such authority is fraught with danger, and is not one
the Police Service would seek. (1994:43)

Identifying and attending to any “special needs' of the suspect

In relation to "special needs' persons, Mr Shanahan stressed that the presentation of a written
notice to the person was not sufficient. The obligation needs to extend to actualy explaining to the
person the contents of the notice, and, if necessary, the explanation has to be in alanguage that the
person understands.

The CHAIRMAN: So why would you not have a very succinct form which you would
present to a person who is detained with their rights on it? It does not have to be
voluminous.

Mr Shanahan: No, but I think also that presupposes that that person can read; it
presupposes that they will understand the language that is used in the document. |
think that it has to go a bit further than that. There needs to be an explanation to
them. A lot of them are non-English speaking now, too, so there needs to be an
explanation in a language that they understand as to what their rights are. | think



that there might be deficiencies in simply handing them a one-pager that says,
"These are your rights.” If you look at juveniles being questioned and the role of the
independent person in the questioning of juveniles, their role, as set out in the
legislation, is actually to ensure that the child, the juvenile, understands what their
rights are and there is an obligation to explain it in a language that they understand.
(1994:12)

Mr Jerrard, on behdf of the Bar Association, aso said that provision should be made for "specia
needs' cases.

The Bar Association had recommended that there be special provision made for
persons suffering disabilities, for Aborigines and Torres Strait Islanders and for
children, and that there should be a specific provision that persons in custody are to
be treated with humanity and respect for human dignity—prohibiting any cruel,
inhumane or degrading treatment in custody. There seems no reason for not
including that in any relevant legislation or package. (1994:22)

Ensuring that the suspect has medical assistance, rest and refreshment

The Crown Prosecutors Association agreed with this responsihility, but, their submission contained
areminder that police officers are not socid workers.

It is of course important that persons detained in police custody are properly treated,
and that they do not have to endure inhumane conditions. However it should be
remembered that police officers are not social workers, and they should not be
forced to undertake that role. Moreover, most of the persons detained in police
custody are in fact guilty of crimes, and the police should not be forced to adopt an
overly benevolent attitude towards them. (1994:101)

Ensuring proper custody records are maintained

Mr Sibley raised avaid point regarding potentia abuse of the custody record. His comments were
asfollows.

The Custody Officer is responsible for ensuring that proper complete and
comprehensive custody record is maintained. This will ultimately be by way of
computer entry and is in some ways similar to that presently kept by the Watchhouse
Keeper. (Report p 728) The important question that is not addressed is what form of
outside monitoring is proposed to ensure that the system is not abused over time?

Some questions that present themselves are:

Who will have access to the records and for what purpose?

What in the way of regular outside review is proposed to ensure that the inevitable
rubber stamping of the investigative officer's actions and beliefs is not taking place?

What mechanism will be put in place to attempt to develop over time appropriate
policies for the determination of what are acceptable grounds in the light of what is
being entered in the record as the basis for detention?

In Chapter 23 it is proposed that there be greater accountability in the form of
internal monitoring processes by the Queensland Police Service itself and a
reporting of breaches by the courts and its officers (Recommendation 23.1). This
will no doubt be of some effect in the more blatant cases of abuse however in my view
some form of routine external and independent assessment of the way this important

and novel intrusion into Queensland citizens lives is being administered is required.
(1994:113)



9.24  Analysis and Comment
The Committeg's comments regarding this recommendation are as follows:

No specific responghility is placed on the custody officer to review the lawfulness of the
arest and the sufficiency of evidence supporting the arrest. The Committee believes this
will exacerbate the potential abuse of the power to arrest in order to question aperson. The
Committee reiterates its prior comments that this objective eement is open to abuse and, in
many cases, a true assessment of the matter may not be made and the custody officer will
samply "rubber ssamp” pre-charge questioning. This may be particularly so in the case of
complex matters where familiarisation by the custody officer will be lengthy.

The Committee is of the opinion that, where practicable, the reading of rights and
subsequent  acknowledgment should be recorded. This would overcome the stuation
identified by the Police Service where a person refuses to sign an acknowledgment. In any
event the recording of the advice as to rights and acknowledgment of the suspect is afar
superior objective measuring tool than merely signing aform. The recording of the process
dleviates the need for a custody officer to perform the function. The recording of
interviews was not widespread when the custody officer concept was introduced in the UK
in 1984.

There is a need that provison should be made for persons with "specid needs'. The
Committee regjects the Commission's scheme, but in any event queries whether a reduced
time limit on questioning should also be considered.

Security procedures would need to be implemented to ensure that access to any custody
record is controlled.

An externd system of review would need to be implemented to ensure that:

The functions of a custody officer are in fact being carried out and that it is not
samply a"rubber stamp” of the investigating officers actions; and

Policies are developed to provide guidance on what are suitable grounds for
detention.

A system of "custody officer" training would need to be developed so that:

police officers undertaking the role are fully conversant with the requirements of
that position; and

the role is considered by police officers to be important and distinct from normal
police functions.

The Commission's recommendation suggests that the custody officers responsibilities should be
included in legidation. However, the Committee notes that this requirement is contrary to the

Commission's concluson on page 729 of its report. There the Commisson dates that it is
conscious of the need to integrate its proposals as far as practicable with the current
administrative arrangements. And further that it is important that, in drawing up the
responsibilities of the Custody Officer at the police station, reference be made to the newly
developed QPS Policies and Procedures Manual and, as far as practicable, the new requirements
and procedures be integrated with existing procedures.

The Committee considers that, if the concept is accepted by the Parliament, the requirements,
procedures and responshbilities should be contained in the QPS Queendand Police Operationd
Procedures Manua and not in legidation. Breach of such provisons would have the following
consequences.

Any confessona material obtained during the investigation period under question would



not be automaticaly inadmissble. But, any voluntary confessond statements would be
subject to exclusion by the exercise of the trid judge's discretion. The judge can consider
each case on its particular facts by reference to the nature and severity of the breaches and
the effect they had on the person being questioned.

Possible disciplinary action againgt police officers responsible for such breaches.
9.25 PCJC Recommendation

The Committee rejects CJC Recommendation 22.2.



10. COMPLIANCE

10.1  Notification of Breaches
10.1.1 CJC Recommendation 23.1

The Commission recommends that where, in a criminal proceeding, it is revealed
that a police officer may have contravened a statutory duty or a general instruction
issued by the Commissioner of Police, the Director of Prosecutions or the magistrate
who heard the matter, should be responsible for informing the Commissioner of
Police of any breach that may warrant criminal, disciplinary or remedial action.
The referral should be made even if the court does not exclude any evidence obtained
in breach of these requirements.

10.1.2 Background, Rationale and Scope of Obligation

The Commission notes three available sanctions in Stuations where a police officer misuses or
exceeds his powers and made the following comments on each:

Civil action

The Commission states that this is an expensive and time consuming option which people may not
be aware of and, even if successful, may not prevent crimina proceedings being taken againgt the

person.

Criminal prosecution

The Commission notes that it is often difficult to establish a case to meet the required standard of
proof.

Disciplinary action

The Commission observes that a review of complaints againgt police reveded very few dlegations
of unlawful detention. (1994:731 and 732)

The Commission also states that, in addition to the features improving compliance offered by the
Commission's proposed regulated scheme, both internal and externa monitoring was needed.
(1994:732)

The Commission notes the following in respect of monitoring:
A breach of astatutory duty will often congtitute an offence under the statute.

A breach of the Commissoner of Police's ingtructions may condtitute a disciplinary offence
under the Police Service Administration Act 1990.

Breaches of rules by police are most likely to be revealed during court proceedings, and,
whilst there have been cases where serious breaches have been referred to the Director of
Prosecutions to determine if the laying of charges is warranted, there is no obligation on
any party to make such referrals. (1994:733)

Therefore, the Commission recommends a forma referral procedure whereby, if during court
proceedings, it became apparent that a breach warranting crimind, disciplinary or remedid action
had occurred, the matter should be referred to the Commissioner of Police,



The Commisson places emphass on the requirement that someone who is independent of the
police should be involved in the proceedings. In this regard the Commission recommend that the
Director of Prosecutions refer breaches in the higher courts, whilst in lower courts, which employ
police prosecutors, an obligation be placed upon the Magidtrate. (1994:733)

10.1.3 Arguments Raised in Public Submissions

The Legd Aid Office submission supported the recommendation on the condition that the matter
be referred to the Crimina Justice Commission in the nature of a complaint. The Office was
adamant that such matters not be referred to the Commissioner of Police who would effectively be
ajudgein hisown court:

This recommendation is supported, subject to the report being made to the Criminal
Justice Commission in the nature of a complaint. In no circumstances should the
matter be referred to the Commissioner of Police who is being asked to be a judge in
his own court. If the avenue exists for other complaints to be made to the Criminal
Justice Commission, why should such a serious matter not be referred to the
Criminal Justice Commission, serious because it involves a breach of obligations
concerning the legal rights of an individual, particularly as it affects his liberty.
(1994:60)

The Crown Prosecutors Association gave conditiona support to the recommendation. The
Association's submission dtated that the referrd should only be required when the judge or
magigtrate has found that there is compelling evidence to that effect.

This Association has no objection to the recommendation which creates an
obligation to refer instances where a police officer may have contravened a statutory
duty or a general instruction. However it is our view that such a referral should only
be required when there has been a finding to that effect by a Judge or Magistrate or
there is compelling evidence to that effect presented in the case.

Experience has shown that cases arise where an accused person might allege police
misconduct and no compelling evidence supporting the allegation is given. Bald
allegations, in our view should not be sufficient justification for the requirement to
refer. Similarly, a finding of not guilty should not, of itself, be viewed as a sufficient
basis to require a referral. (1994:102)

The Queendand Police Union of Employees, represented at the public hearing by Mr J O'Gorman,
had little difficulty with recommendation:

As to recommendation 23.1, which relates to the notification of breaches, basically
my summation of it is that the judiciary has a responsibility to advise the
Commissioner of Police or the Director of Prosecutions of breaches of these
proposed procedures. We do not have a difficulty with that. As to any decision that it
become a statutory duty rather than the existing situation in which members of the
judiciary make an assessment as to whether it is serious enough to recommend
further investigation and so on, that is fairly irrelevant to us in the current day and
age because the CJC can and does commence investigations in the public interest, if
it becomes aware of that sort of an irregularity. (1994:33)

However, the Queendand Police Service objected to some of the Commisson's comments in
relation to this recommendation:

While the Service is not attempting to avoid accountability, it does wish to express its
displeasure with some comments contained in relation to this recommendation.

At page 731 of the report the Commission claims:



It is often difficult to establish a convincing case to meet the required criminal
standard of proof against those who abuse their powers. For instance, section 137
of the Criminal Code creates the offence of "Delay To Take a Person Before a Court'.
Experienced criminal practitioners have indicated that numerous Queensland
Courts have found that confessions have been obtained during periods of unlawful
detention after arrests. Despite such claims, the Commission was unable to find any
instance where a police officer was charged with an offence. Inquiries with the
Office of the Director of Prosecutions also did not reveal any such cases.

Later, at page 732, the Commission adds:

A review of complaints against police made to the Commission revealed very few
allegations of unlawful detention. This could be explained partly by the fact that the
law in the area has been so unclear.

The Service objects to the conclusion drawn in this portion of the report, particularly
in view of the fact that no evidence is produced to substantiate the claims made. It is
equally probable that few allegations of unlawful detention are made because very
few occur.

The Commission then discusses improving compliance with the law yet offers no
evidence that police officers are not presently complying with it.

Additionally, the Police Service deeply regrets the Commission's thinly veiled
suggestion on page 733 that police prosecutors would not report breaches of the law
committed by police officers to the Commissioner. The Service's Prosecutions Corps
is comprised of a very professional, highly trained, and committed group of officers.
Unfounded innuendos can only damage the high esteem with which these officers are
held by the Courts. (1994:44)

The Director of Prosecutions in his submission posed the question as to whether sanctions would
be imposed on those who failed to refer a matter:

Yet the Commission recommends that, even though evidence has not been excluded
by a court (recommendation 23.1), where in a criminal proceeding it is revealed that
a police officer may have contravened a statutory duty or a general instruction
issued by the Commissioner of Police certain persons, the Director of Prosecutions
or the magistrate (note that no obligation is to be placed on a judge - | wonder why?)
who has heard the matter should be responsible for informing the Commissioner of
Police of any breach that may warrant criminal, disciplinary or remedial action. Is
the magistrate or myself to be subject to penalty if we do not so inform the
Commissioner of Police. If police are themselves to be subjected to sanctions, why
should not we? (1994:85)

10.1.4 Analysis and Comment

The public submissions generaly supported the concept requiring notification of possible breaches
by police officers of satutes or instructions. However, the Committee notes that some submissions
suggested that conditions be placed on that requirement, namely:

A referrad should only be made where the judge or magistrate has made a finding that there
has been such a breach, or the evidence to that effect is compelling.

The referrd should not be made to the Commissioner of Police because he is not an
independent person.

Another issue, not raised in the Commission's report, is the form that the referral should take.



The Committee is not convinced that it is necessary that a judge or magistrate make a finding that
there has been abreach of aregulation or statute in order to trigger the referral mechanism.

The Committee's reasoning for thisis smple: the judge or magistrate may have no need to resolve
the issue. For example, it may be complained that a confesson was obtained in breach of the
Commissioner's guidelines relating to video taping requirements. However, the judge may, before
determining this issue make a ruling excluding the evidence on another basis. Equally, the court
may be able to make a ruling on the basis of undisputed evidence, therefore dleviating the necessity
of adjudicating on the credibility of the witnesses.

The Committee questions the Commission's reasoning for nominating the Commissioner of Police
asthereceiver of referrads. The Commission's report states:.

The most important requirement is that someone, who is independent of the police
and involved in the proceedings, be given the specific responsibility to ensure that
such matters are referred. (1994:733)

On this bass the Commission placed the responshbility to make referrds on a magidrate in the
lower courts (where police prosecutors operate) and to the Director of Prosecutions in the higher
courts.

The Committee concurs that independence is important. However, independence is not as
important in thereferral process asit isin the investigation of complaints referred.

The Committee is hesitant to recommend that any court, including the Magistrates Court, be
required to implement administrative action such asreferrd for disciplinary action.

The Committee does not see any problem with providing that police prosecutors or the Director of
Prosecutions refer matters when they arise.

The relevant court, at its discretion, may take action if it deems it necessary to ensure that matters
arereferred. This may include requesting the relevant officer of the Court to take action.

The Commission believes that al referrals of breaches of statute or directions should, in the first
instance, be referred to the CJC, not as the CJC suggests to the Commissioner of Police. The CJC
may subsequently refer the matter to the Commissioner of Police, the Director of Prosecutions or a
misconduct tribuna. However, it isimportant that the CJC is responsible for overseeing complaints
againg police.

10.1.5 PCJC Recommendation

The Committee amends CJC Recommendation 23.1

The Committee recommends that where, in a criminal proceeding, it is revealed that a police
officer may have contravened a statutory duty or a general instruction issued by the
Commissioner of Police, the person prosecuting the matter should be responsible for
informing the Criminal Justice Commission of any breach that may warrant criminal,
disciplinary or remedial action.

The referral should be made even if the court does not exclude any evidence obtained in
breach of these requirements.

The obligation to refer should not be contained in statute. In the case of police prosecutors,
the Commissioner, and in the case of Crown Prosecutors, the Director of Prosecutions
should issue a direction explaining the criteria and process, for referral.

The obligation to refer should not be placed on any court. However, a court may at its
discretion take any further action it deems necessary.



10.2  Exclusion of Evidence
10.2.1 CJC Recommendation 23.2

The Commission recommends that the circumstances under which unlawfully or
improperly obtained evidence is to be admitted in court proceedings should be
defined in legislation.

10.2.2 Background, Rationale and Scope of Obligation

The Commisson opined, a page 736 of its report, that excluson of improperly or unlawfully
obtained evidence is potentially a valuable strategy for promoting police compliance with

procedural requirements. This was despite the Commission recognising the greater willingness of
the High Court to exclude such evidence on the basis of judicia discretion.

The Commission favoured the definition of exclusonary rules in legidation rather then relying on
the discretion of the courts. The Commission supported its argument by relying, inter dia, on the
following:

ALRC criticism of the Australian exclusionary rules.

The shift by the High Court to the excluson of evidence is yet to be demonsirated by the
District and Supreme Courts.

Traditionally the police have been willing to "take a chance" because of the courts
reluctance to exclude unlawfully or illegaly obtained evidence.

Definition in legidation of circumstances where such evidence can be admitted will provide:
greater guidance to courts, and
clear guidelines to police. (1994:734-737)
10.2.3 Arguments Raised in Public Submissions
Qudified support for this recommendation was offered by the Legd Aid Office:

This recommendation is supported, with the qualification that if it is so obtained it is
prima facie inadmissible and the onus is on the prosecution to show why it should be
admitted. (1994:60)

But, by and large, the recommendation was not well received. Most submissions argued that
judicid assessment of the circumstances was an important part of the crimina tria process and
should not be superseded by legidation.

Mr JO'Gorman at the public hearing stated the Police Union of Employees position asthus:

As to recommendation 23.2, legislative recognition of exclusionary rules, we have a
serious concern with that. We believe it should be up to the judicial officer in the
court, whether it be a magistrate or a judge, to assess the admissibility or otherwise
of evidence. If that role is taken away from the judiciary and made a very tight,
restricted set of rules, that does not benefit the proper discharge of the criminal
justice process in our society. | think we are all aware that, if there are rules to
cover a certain set of circumstances, it either makes it far too restrictive or makes the
rules available for manipulation. 1 do not think that we need either set of
circumstances. | think it should stay as it is—that is, the judiciary can make an
informed assessment of whether something should be admitted as evidence or not,



and then the course of appeal is still open. (1994:33)

The Queendand Police Service was smilarly opposed because it would be impossible to define al
circumstancesin legidation:

The Commission recommended that the circumstances under which unlawfully or
improperly obtained evidence may be admitted in court proceedings should be
defined in legislation. The Police Service is of the view that it would be difficult to
define all such circumstances within legislation. The resultant legislation could have
the effect of restricting the discretion of the judiciary. The decision laid down in
Bunning v Cross (High Court of Australia) adequately addresses the situation of
judicial discretion in admitting evidence. Additionally, any error in the exercise of
judicial discretion is subject to remedy by appeal. (1994:45)

In his submisson Robert Sibley adso saw the trid judges discretion as an important balancing
feature:

I am not yet convinced that such a legislative scheme is either necessary or desirable.
The discretion of a trial judge is an important balancing feature of a criminal trial.
The grounds upon which and the way in which such discretions should be exercised
have been extensively spelled out in the various judgements of the High Court in
recent times. (1994:114)

The submission from the Crown Prosecutors Association of Queendand aso stressed that the best
method of ensuring justice is done, is for a judge to consider al circumstances of a case before
determining whether to exercise his discretion. The submisson aso refuted the Commission's
suggestion that the courts are reluctant to exclude unlawfully or illegaly obtained evidence.
Generdly, the Association Stated;

This Association agrees that there is a need for a degree of certainty in this area.
However, it must be recognised that the investigation of serious criminal offences is an
area which calls for discretionary judgements at all stages of proceedings.

That is to say, it must always be borne in mind that the public have an interest in
the detection and punishment of criminals, and most fair minded members of the
public would be outraged if the "guilty” were allowed to go unpunished because of
technical breaches at the investigative stages.

Thus whilst the prescription of regulations and guidelines is, prima facie, a
positive step, the judiciary must be left with a discretion to admit evidence which is
highly probative, but which was obtained contrary to the strict letter of the
regulatory system.

To give the obvious example, assume a 4 hour detention period is adopted. What
happens in a case where an accused confesses to murder, on tape, 15 minutes
after the expiration of the period?

This Association has full faith in the judiciary to achieve fairness in such a
situation and would be appalled if a rigid system compelled the release of such an
offender. (1994:96)

This pogition was later reiterated:

The Association wishes to reiterate its concerns that whatever rules are enacted regarding
the treatment of suspects by police, room is left for the exercise of judicial discretion. The
Members of this Association are greatly troubled by the prospect of any transgression of



these rules rendering a confession inadmissible as a matter of law.

It has long been the law that breaches of the Judges' Rules by investigating police
do not, of themselves, render a confession inadmissible (see Lee v. The Queen
[1950] 82 CLR 133; Dansie v. Kelly; ex parte Kelly [1981] QdR 1).

It is submitted that there are sound reasons for such an approach. As was
observed, by the High Court in Lee (at 154):

"the protection afforded by the rule that a statement must be voluntary goes so far
that it is only reasonable to require that some substantial reason should be shown
to justify a discretionary rejection of a voluntary admission™.

It is submitted that breaches of rules regarding the treatment of suspects ought not
of themselves render a confession inadmissible, but that each case ought to be
considered on its merits with the nature of the breach and its effect in procuring
the confession being evaluated by the Court (see Duke v. The Queen [1989 ] 64
ALJR 139 at 141).

The creation of an inflexible set of rules where any breach of which, however
technical, leads inevitably to the exclusion of an otherwise voluntary confession,
will greatly hamper the investigation of criminal offences and the administration
of justice generally. (1994:98)

Asto Recommendation 23.2, the Association's review, and subsequent conclusion, isasfollows:

Chapter 23 includes a recommendation (23.2) "that the circumstances under which
unlawfully or improperly obtained evidence is to be admitted in court proceedings
should be defined in legislation”. The object of this recommendation is said to be the
need to send a strong signal to police that non-compliance with the procedural rules
will result in the strong likelihood that a prosecution will be lost. Thus, police
compliance will be encouraged. The reason, it is argued, for the requirement of a
legislative scheme setting out rules of admission is the “reluctance of the courts to
exclude unlawfully or improperly obtained evidence".

This Association wholeheartedly supports efforts to encourage police compliance
with procedural rules in the investigation of criminal offences. However, we do not
accept at all suggestions that the Courts are in any way reluctant to exclude
unlawfully or improperly obtained evidence. Argument in support of the
recommendation asserts firstly that only recently has the High Court given more
emphasis, towards "guarding the rights of a suspect in police custody" and secondly
that "the shift in approach is yet to be demonstrated to any great extent in the
Supreme and District Courts of the States."

In the case of the High Court we need only refer to the long line of decisions which
have established the law in relation to the admissibility of evidence unlawfully or
improperly obtained, for example:

The King v Lee [1950] 82 CLR 133;

The Queen v Ireland [1970] 126 CLR 231;
Bunning v Cross [1978] 141 CLR 54;
MacPherson v The Queen [1981] 147 CLR 512;
Cleland v The Queen [1982] 151 CLR 1;
Williams v The Queen [1986] 161 CLR 279




The decisions in Pollard v The Queen [1992] 110 ALR 385 and Foster v The Queen [1993]
113 ALR 1 referred to in support of the claimed recent change of emphasis by the High Court
are merely examples of specific application of the same rules of admissibility and
discretionary exclusion as have been confirmed by the High Court since at least 1950. It is
the view of this Association that the law in this area is clear and well settled and is applied
appropriately on a daily basis by the Courts of this State. At the time of writing, this
Association is aware of 2 murder cases currently proceeding in which the Supreme Court will
be required to apply those rules. This Association has every confidence that the law will be
correctly applied given the particular circumstances of those cases. Many recent examples
where Supreme and District Courts have applied the same rules can be given. In some of
those cases evidence was excluded, in others it was admitted.

The point is not whether a message has been sent to police officers in those cases
where the evidence was excluded but rather whether justice was done in those
specific circumstances. We believe that the Criminal Justice system should not be
constructed around an intention to ensure that police officers behave appropriately.
Rather, its objective should be that offenders are brought to justice.

As recognised by the High Court in The Queen v Ireland circumstances will arise
which require the Courts to exclude evidence unlawfully or improperly obtained.
Barwick CJ explained the positions concisely: (at p.335):

"Whenever such unlawfulness or unfairness appears, the judge has a discretion to
reject the evidence. He must consider its exercise. In the exercise of it, the
competing public requirements must be considered and weighted against each other.
On the one hand there is the public need to bring to conviction those who commit
criminal offences. On the other hand there is the public interest in the protection of
the individual from unlawful and unfair treatment. Convictions obtained by the aid
of unlawful or unfair acts may be obtained at too high a price. Hence the judicial
discretion."

However, one of the consequences of having rules of admissibility defined in
legislation is that it is not possible to do justice in all circumstances unless the
legislation is drafted so as to give an overriding discretion to the trial judge. If that
be the case then we see no need to change the current position. To do so would be to
legislate for the sake of legislating.

In our view, since criminal cases provide a myriad of circumstances in which those
issues must be considered, the best method of ensuring that justice is done in
individual cases is to retain the discretion in the trial judge. With respect we adopt
the following passage from the joint judgement of the High Court in The King v Lee
wherein their Honours adopted the words of Street J in R v Jeffires [1947] 47SR
(NSW) at pp.311-314.

"It is a question of degree in each case, and it is for the presiding Judge to
determine, in the light of all the circumstances, whether the statements or admissions
of the accused have been extracted from him under conditions which render it unjust
to allow his own words to be given in evidence against him.

The obligation resting upon police officers is to put all questions fairly and to refrain
from anything in the nature of a threat, or any attempt to extort an admission. But it
is in the interests of the community that all crimes should be fully investigated with
the object of bringing malefactors to justice, and such investigations must not be
unduly hampered. Their object is to clear the innocent as well as establish the guilt
of the offender. They must be aimed at the ascertainment of the truth, and must not
be carried out with the idea of manufacturing evidence or extorting some admission
and thereby securing a conviction. Upon the particular circumstances of each case



depends the answer to the questions as to the admissibility of such evidence."

This Association therefore does not accept that there is a need to provide greater
guidance to courts so as to improve the effectiveness of exclusionary rules. Nor do
we believe that one of the objects of the Criminal Justice system should be
compulsory exclusion of evidence in order to ensure appropriate police behaviour.
(1994:102) [Emphasis added)]

Finaly the submisson from the Director of Prosecutions made atimely comment regarding the jury
consdering "unlawfully” obtained evidence and public confidence in the crimind justice system:

At page 669 it is stated that convicting on unlawfully obtained evidence does little for
public confidence in the legal system. The truth is that the public confidence in the
system would be eroded if, when justice required it, "unlawfully’ obtained
evidence could not be taken into account by a jury in determining whether the
accused was guilty.

One cannot leave the comments appearing on page 669 to the effect that the High
Court is increasingly unwilling "to tolerate™ the practice of unlawfully obtaining
evidence without reminding the Parliamentary Committee that the Court was
concerned with maintaining the supremacy of parliament over the courts. In
Williams there was a statutory requirement that the person be taken before a
magistrate as soon as possible and in Ireland there was also a statutory requirement
that was breached. The High Court recognises the supreme right of parliament in
respect of these matters; it is therefore incumbent upon a parliament to enact
legislation that will do right to victims as well as to wrongdoers. If the parliament
gets it wrong, even though justice is the victim, the parliament's will must prevail. It
behoves the parliament then to ensure that it does not get it wrong. The parliament
will get it right if it considers the rights of victims of crime and then balances those
rights against the rights of the wrongdoer to be protected against oppression, deceit,
unfair practices and inducements.

Any legislation recommended by the Parliamentary Committee will determine the
course of our criminal justice system for a good many years ahead, for good or ill. |
therefore implore the Committee to take account of the abovementioned views before
determining a final outcome. (1994:86) [Emphasi s added]

10.2.4 Analysis and Comment
The CJC's recommendation 23.2 is hard to justify in the public interest.

The ALRC (1975:para 298) recommended that any evidence obtained in contravention of the law
(common or statutory) should be inadmissible in criminal proceedings unless the prosecution could
convince the court to exercise its discretion to admit the evidence, on the basis that the admisson
of such evidence would specificdly and subgtantialy benefit the public interest, without unduly
derogating from the rights and liberties of any individudl.

This recommendation, including a statement of baancing test factors to be applied by the court,
was adopted by the NSWLRC (1990:para 6.45). The NSWLRC drew on support from
submissions that stated if the new regime gave police clear rules to operate under and the power to
detain for questioning, then the courts should no longer be prepared to tolerate police illegdlity or

impropriety.

In contrast the Tasmanian LRC (1990:13) recommended that its proposed legidation should not
change in any way the judicial discretion to exclude evidence which has been illegally obtained,
or which, if given, would unfairly prejudice the accused.

The Committee notes that the ALRC report was written in 1975 prior to the dgnificant



developments in electronic recording. Further, the NSWLRC Report published in December 1990,
whilst supporting eectronic recording, was published prior to such recording commencing in that
State. At page 144 (para 6.15) it was noted that eectronic recording was to commence in Sydney
in 1991 with equipment to be provided to al didtrict stationsin New South Wales over a period of
about 2 years. Therefore, both reports were written without the benefit of seeing whether video
recording being available to judges would enhance their ability to decide whether confessond
evidence should be excluded.

The Committee has aready expressed its concern that it is impossible to legidate to cover every
eventudity. The advantage of the current law regarding excluson of evidence based on the trid
judge exercising ether the "fairness’ or "public policy” discretion, isthat each case is consdered on
its own facts and circumstances. It must also be noted that prior to considering these matters the
court must be satisfied, on the balance of probabilities, that the confesson was voluntary. The
Committee considers that the case law in this regard, as developed over the years, has provided
sufficient guidance as to the circumstances in which evidence may be excluded. It must be stressed
that, in addition to the possible excluson by the triad judge, the accused has an opportunity to
subsequently apped a decision not to exclude such evidence. However, after an acquittd, the
Crown, representing the public, whilst it may apped againgt the judge's decision, cannot present
further charges.

The public submissions reveded strong opposition againgt this recommendation. The favoured
view was that legidation could not provide for al circumstances of a case. Proper consideration
could only be given by a judge, and this was in the interests of justice. Further, some submissions
argued that courts currently do exclude evidence when the circumstances warrant excluson. No
evidence has been put before the Committee to support the alegation that courts do not exclude
evidence when necessary.

The Committee notes the apparent absence within the CJC's report of any empirical evidence to
back up its claims that the lower courts do not often exclude evidence. The anecdotd evidence
which the Commission received clearly conflicts with views expressed to the Committee on the
issue.

As the submission from the Crown Prosecutors Associ ation noted:

The Association does take exception to a number of extraordinary factual
assertions contained in the report. For example, the statement made at page 734
of the report that "By and large, the tendency for courts is to admit available
evidence, even if it was unlawfully or improperly obtained.” This is wrong. As we
indicate later in our submission, it is the experience of our members, which is
considerable, that judges in this State do exclude such evidence if the
circumstances of the particular case so demand. (1994:94)

In any case, the threshold question must be asked: is it in the public interest that probetive,
voluntary but unlawfully obtained evidence be excluded? The answer can only be answered in the
affirmative in rare cases. The Committee considers that the Commission's recommendation is a
misguided attempt to force an increase in the incidence of exclusion.

The Committee concurs with the view of the mgority of submissons that the CIXC's
recommendation circumstances under which unlawfully obtained evidence may be admitted, which
seeks to define in the legidation be rejected.

10.2.5 PCJC Recommendation

The PCJC rejects CJC Recommendation 23.2.

10.3  Admissibility of Unrecorded Confessions

10.3.1 CJC Recommendation 23.3



The Commission recommends that all interviews of suspects undertaken by the police
must be electronically recorded.

The Commission further recommends that legislation be introduced stating that any
unrecorded confession or admission not electronically recorded or confirmed on
audio or video tape should be inadmissible in a criminal proceeding, unless the
prosecution establishes on the balance of probabilities that the circumstances in
which the confession or admission was made were exceptional and justify reception
of the evidence.

10.3.2 Background, Rationale and Scope of Obligation

At the time of writing the ALRC Report (1975) and when PACE was introduced in England
(1984) eectronic recording of interviews was amost non-existent.

In 1986 when the Coldrey Committee published its report, the potential use of video recording was
gtill being explored, although the value of tape-recording was highlighted. (1986:ix)

The NSWLRC Report (1990:para 6.12) supported the electronic recording of police interviews,
dtating:

Apart from providing a high degree of certainty as to the contents of a record of
interview, the recording provides evidence of the fairness and propriety of police
practices.

The Director of Prosecutions aso highlighted the importance that e ectronic recording has in the
area of policeinterrogation:

What we should be concerned with is the removal of pressure to speak, pressure which in
these days of electronic recordings will be evidence, if it exists at all. Not enough weight
has been given in the Report to the profound effect this instrument has had in ensuring
that pressure is not exerted by police. (1994:87)

The Director aso noted that eectronic recording was not being utilised in England when PACE
was introduced. (1994:84)

As discussed in Chapter 2, the merits of this reliable form of corroboration has aso been judicidly
recognised by the High Court in McKinney v R.

In Queendand since 1989, audiovisud recording has been mandatory for al interviews in relaion
to indictable offences. This is in accordance with the Electronic Recording of Interviews and
Evidence Manual.

Two main issues arise from the requirement to eectronicaly record police interviews:
Should recording be required in relation to al offences, whether indictable or smple?
Should unrecorded confessional materia be rendered inadmissible?

Subsidiary points were dso raised in the public submissions.

10.3.3 Arguments Raised in Public Submissions

Before discussing the submissions on each of the issues, some general submissions should be noted.

General support for the recommendation was contained in Mr Sibley's submission:



This recommendation seems reasonable and mirrors the existing Victorian Crimes
Act provisions considered by the High Court in Pollard's case. (1994:114)

The submission from the Legd Aid Office (Queendand) aso supported the recommendation, but
added that the explanation of rights, the giving of the caution and the person's decison should aso
be recorded:

This recommendation is supported, with the additional stipulation that there should
be a record of the independent person explaining the rights of a suspect at the time of
his initial contact with police, his understanding of those rights and cautions, and his
decision.(1994:60)

Mr T O'Gorman representing the Council for Civil Liberties noted that as a result of the current
requirement to record interviews relating to indictable offences, the number of confessions obtained
had not decreased. Further, there was a saving in court time because of the reduced need for avoir
dire

The obligation to caution suspects prior to any questioning is, in our view, absolutely
mandatory. While I have not been here for the police and their friends today, for it to
be suggested that that will somehow or other lead to a diminution of suspects talking
is, in fact, to ignore the reality of what has happened since, in effect, mandatory
tape-recording from a police station has been brought in. Any of you who have
followed this debate with any interest over the years would have seen the
Armageddon cries of the police lobby when Lucas said in 1977 that police should be
obliged to tape-record all interviews. The police union and the Police Commissioner
then said that the police would never get confessions. The experience since 1989 has
shown that to be the lie that it was. Police are getting more confessions now under
mandatory tape-recording than they ever got. No material exists in the Queensland
Police Service to show that tape-recording, which is now required, has led to any
diminution in confessions. And, indeed, it has had a hugely salutary effect of a
great saving in court time in relation to voir dire—that is, the almost inevitable
challenge to police confessions that occurred under the old regime.

So | urge you not to be taken in by the expected argument of the police lobby that the
obligation to caution suspects prior to any questioning will lead to a drying up of
confessions. They brought that Armageddon spectre before us all in relation to tape-
recording in 1977 and succeeded. And so, for another 12 years, the verbals
flourished. But since 1989, if you talk to most police officers—except the
irredeemable ones—they will express complete surprise about how many confessions
they are still obtaining with video and tape-recording. (1994:51) [Emphasis added)]

Submissions Regarding Issue 1 - Should interviews relating to all offences be recorded?

The Queendand Police Service considered that it would be impractica to extend the recording
requirement to all offences. The QPS submission argued:

At page 738 of its report, the Commission stated that:

... the requirement that interviews be electronically recorded should apply to all
offences, not only indictable offences. As a matter of practice, for most simple
offences it will not be necessary for the police to conduct a formal record of
interview with the suspect. However, if police choose to use any confessional
material in a prosecution of a person for a simple offence, the evidence should
conform to the same standards set down for indictable offences.

The Police Service introduced electronic recording of interviews for indictable
offences in 1989. The Service is opposed to extending electronic recording of
interviews to simple and regulatory offences. The majority of interviews for these



offences are conducted in the ‘field’. Surveys have indicated that field recorded
interviews have a success rate as low as 33% due to voice distortion caused by
background noise.

Therefore, in subsequent court proceedings in order to rely on admissions made by a
person interviewed by police it would have been necessary to have transported that
person to a police station and electronically recorded those admissions. Clearly, it
is impractical to take every speeding motorist to a police station for an
electronically recorded interview so that their admission of speeding can be used in
later court proceedings. Again, this situation would arise at every traffic accident
attended by police where it is necessary to interview the driver of the vehicle
responsible for causing the accident. (1994:45) [Emphasis added]

This view was echoed by Acting Commissioner Aldrich at the public hearing when answering a
question posed by the Chairman:

The CHAIRMAN: ... As a general question in terms of resources, if you are going to
spend resources on custody officers and free legal advice, | was just wondering
whether a question could be asked as to whether those sorts of funds should be spent
on better videotaping equipment or more videotaping equipment.

Acting Commissioner Aldrich: The short answer is, "Yes, | agree with you." | think
it is important when discussing any of these issues that we separate simple offences
from indictable offences. For a range of reasons which we have alluded to in our
submission, it is not practical to insist upon full recording of interviews for simple
offences. In respect of indictable offences, we would welcome sufficient funds to
extend the range of video-recording equipment the service currently has. It needs to
be remembered that it is not just the video equipment itself but you also have to have
the proper facilities. Many of our older police stations are in no way soundproof,
and any attempt to record interviews we currently make are almost unreadable or
cannot be interpreted. | would support that, and that is purely on a financial basis as
well as the other areas that we touched on. (1994:5)

The Director of Prosecutions aso expressed some concerns as to the practicality of recording
interviews relating to dl offences:

At one time | would have opposed the recommendation that there should be a
requirement that all interviews be recorded whether the offence being investigated is
an indictable offence or not. However, if it be the case that some offences in the
present Criminal Code are removed from the new Code and are included in a
Summary Offences Act then | would have no objection.

However, it will be necessary to consider other Statutes which create offences.
Should the investigation in those cases as well, e.g. the police officer investigating
offences under the Traffic Act, be required to electronically recorded the interview
at the police station? Should a caution be required? Police powers, after all,
extend beyond the investigation of offences presently in the Criminal Code. (1994:88)
[Emphasis added)]

However, the Queendand Law Society proposed that interviews relating to both indictable and
summary offences should be recorded, and that the recording requirements should be on a satutory
bass

The Committee proposes that the current administrative basis for tape-recording a
suspect in respect of a indictable offence be put on a statutory footing, and further
proposes that the mandatory tape-recording of interviews with suspects be
extended to summary offences as well as indictable offences.



When the administrative tape-recording scheme was introduced in 1989 by the
Queensland Police Service, it was said at that time that it was impractical to
extend such a scheme to police interviews in respect of summary offences. The
relative success of tape-recording in respect of indictable offences demonstrates
the need for a similar requirement of mandatory tape-recording to be extended to
simple offences, particularly where imprisonment is a potential result of a simple
offence charge.

Many police have indicated their acceptance of the tape-recording procedure in
respect of indictable offences and it is the Committee's experience that the rate of
confessional material obtained from suspects has not in any way diminished as the
result of the requirement to tape-record, despite the protestations of police to the
contrary when the scheme was first proposed.

Indeed, it is the collective experience of the Committee members that not only has
the rate of confessional material via tape-recording not declined but it is also
significantly added to the rates of pleas of guilty.

The Committee contends that the current tape-recording scheme should be placed
on a statutory footing rather than left on the current administrative basis, so that
the failure by police to follow the tape-recording procedure now administratively
prescribed can carry consequences of evidence exclusion if it is not followed other
than for substantial and provable good reason. (1994:72)

Submissions Regarding Issue 2 - Should confessional material obtained during unrecorded
interviews be rendered inadmissible?

At the public hearing, Mr J O'Gorman representing the Police Union of Employees, aired the view
that to legidate so that unrecorded confessions are rejected, is unredigtic. He argued:

As to the admissibility of unrecorded confessions or admissions—I think that the
basis upon which this is founded accepts that every police officer is a person
absolutely devoid of any integrity, decency or honesty and that you cannot believe a
word that a police officer says unless you have an electronic recording of it. | believe
that is totally unfounded. There have always been allegations of verballing,
manufacturing of evidence and so on. There always will be allegations of it.
However, the only thing that is not challenged is the electronically recorded
interview in the formal sense, which is why people are advised with increasing
frequency now not to submit to electronic interviews.

To say that by legislation unrecorded confessions or admissions are rejected is not
being realistic. In the pub brawl example that | used earlier, | could talk to
somebody three or four times, and that person could be a witness at that stage. |
would not be recording every word that person was saying. At some stage, that
person could become a suspect. So the evidence that is available from earlier
statements, explanations and so on is not available, because I might not have
recorded them. It is not realistic. It certainly is not designed to place the best
standard of evidence before the courts. (1994:34) [Emphasi s added)]

The submission from the Crown Prosecutors Association indicated that recording may, in some
cases, be impracticable and that the discretion to exclude unrecorded confessions should remain
with thetrial judge. The Association said:

Much of that expressed in respect of exclusionary rules applied equally to the
admissibility of unrecorded confessions.  This Association acknowledges the
desirability of recording of all confessions however many factors may make the



recording of confessions improbable or extremely impracticable.

Given the current state of the law and its implementation this Association sees no
reason why the discretion to exclude confessions and to warn juries of the dangers
associated with unrecorded confessions should not remain with the trial judges.
Alternatively, if it is considered appropriate to legislate to make unrecorded
confessions prima facie inadmissible their common sense dictates that the trial Judge
must have a discretion to admit the evidence if in the circumstances of the case it
would be just to do so. (1994:104)

Conversdly, the Bar Association submission stated that admissions obtained in breach of the
recording requirements, should be inadmissble subject to the courts discretion to admit the
evidencein specid circumstances.

The most important statutory provision to ensure the proper conduct of police
questioning is the requirement that a reliable record be kept. In McKinney v. The
Queen (1991) 171 CLR 468, in a joint judgement, a majority of the High Court
(Mason CJ., Deane, Gaudron and McHugh JJ.) were strongly influenced by the
existence and increasing availability of reliable and accurate means of recording
confessional statements to conclude that there should be a rule of practice requiring
a trial judge to warn a jury that it may be dangerous to act upon a disputed
confessional statement where there is no reliable corroboration. In the Bar's view,
the statutory protection of persons held in police custody against the fabrication of
incriminatory evidence is long overdue.

To guarantee adequate protection to suspects, there should be a statutory
requirement that a video recording (or, if this is not possible, a audio recording) be
made of police interviews. Admissions obtained in breach of this requirement
should be rendered inadmissible subject only to a court's discretion to admit the
evidence if it is satisfied that in the special circumstances of the case reception of
the evidence would not be contrary to the interests of justice. In such a case, the
burden of proof should rest upon the prosecution to justify the reception of the
evidence. (1994:7?) [Emphasis added]

At the public hearing Mr Potts from the Law Society discussed this issue at length. He argued that
it should be compulsory to tape all conversations from the first point of police contact with the
interviewee.

We say—and | have already mentioned this briefly—that the taping of persons from
the very beginning should be made not only compulsory but there should be a
change to perhaps even the Evidence Act or the Code that if conversations are not
recorded then those conversations cannot be used. The technology is available, and
it is relatively cheap. It is the experience of many lawyers these days that police are
availing themselves of doing so. There have been High Court authorities which
suggest that, if the technology is available and it is not being used, then the
suggestion may be made fairly that the admissions made are open to suggestions of
verballing and the like. Many people in the society hoped that there would be a
change after the Fitzgerald commission. | am glad to report that, at least so far as
my experience is concerned, there has been a real change in police culture, but not to
the extent that maverick officers, cowboys or, indeed, lazy officers—as Mr O'Gorman
referred to—sometimes take short cuts, and those short cuts include recording
uncorroborated conversations in their notebooks or simply, hours later, recording
conversations which they believe may have occurred. Inevitably, and every day in the
courts, lawyers get to cross-examine on these points, and we discover that many
things simply are not recorded.

If you go for the option of recording right from the beginning, | do not believe that
you will find a situation where the police job would be made that much more



difficult. It seems—even from the Criminal Justice Commission's reports—that very
large numbers of people already simply give up the right to remain silent. It is well
up in the high 90 per cents. There will inevitably be people who will rely upon their
right to remain silent. We say that that right, as | have previously indicated, should
be protected. But the reporting, or at least the tape-recording, removes any
allegations that people have been threatened or forced or there has been some
pressure—however subtle or however obvious—placed upon people. For example,
tape-recording records of interview at the moment is one of the greatest tools for
pleas of guilty to be obtained that | have ever seen, simply because your clients
cannot say, "l did not say anything." When you get the tape, which they inevitably
carry with them, you find that they have made full admissions to the offences. It
really is a very good tool which is being used to shorten proceedings. The difficulty
is that, not having taping from the very beginning, quite often the interview which
the person is taking part in takes place after various threats have been made or
after discussions have been had about what the police are going to do and the
investigations they are undertaking. The end result is that, particularly after a
period in the police station, many people, simply to get out of the police station, will
say some things just to get out—things that they later obviously regret. So we say
that the taping of all conversations should really be encouraged and encouraged to
the extent of being made compulsory. (1994:38-39) [Emphasi s added)]

Mr Potts stressed that the damaging statements were often made at the first point of contact and
therefore taping should commence at that stage:

The CHAIRMAN: In relation to the Queensland Law Society's submission, Item 7,
Tape-Recording from Point of First Contact, | would like you to explain what the
first paragraph means. Do you have the submission there? The latter part of it
says—

"... there may be a growing tendency for police to move the focus of their contact
with the citizen away from the police station with the consequent greater potential for
abuse of power and fabrication of evidence to occur between the point of first contact
and the police station interview."

Mr Potts: If you could just give me one moment, Mr Davies, | will reread it. The
position is this: at the present time, all police stations have the triple-deck tape-
recorders and video recorders. The police, when they form a view that they wish to
guestion somebody, normally take them to the police station where an interview takes
place. At some point in an interview, under the present Judges Rules, if they form a
belief that there is sufficient evidence to charge the person, that person is given a
warning under the present Judges Rules. Inevitably, what happens is that they give
that warning as late as possible, and sometimes it is absolutely illusory to work out
at what stage they have reached sufficient evidence.

Inevitably, by the time people are being questioned these days, the police are doing
so for a very good reason, that is, they believe that there is something which the
person can help them with; or, alternatively, they believe that the person has
committed an offence. Inevitably, it consists of somebody saying, "He did this" or
"She did that." The concern is that many police officers, rather than getting back to
a police station where an interview is conducted formally in front of a panoply of
cameras and tape-recording devices, sometimes seem to use the field interview in
preference—the idea being to get the person to make admissions at the earliest
possible stage.

I have previously indicated that quite often the first reaction is the best one. I am
sure it is the experience of police officers, particularly when they might be dealing
with someone who has some experience with the criminal justice system, that by the
time that person gets back to the police station they have thought up a story or they
have worked out what they should do. Quite often, they either do not take part in the
record of interview or they have made up a story which may end up with the police
being somewhat frustrated.



So the situation referred to is the focus of contact with the citizen is the roadside
record of interview, the interview on the field tape, and then by the time they get back
to the police station, quite often they have a person who simply says, "Now | am
here, | do not want to take part in the record of interview." | suspect that that is what
is really being referred to.

The concern is that quite literally police officers, if they do not have the tapes
available to them, and/or do not use them, inevitably in court we have a young police
officer saying, "l spoke to him at the scene. He made the following admissions: a, b,
¢, d, e, fand g. I recorded these five hours later after | arrested him." That is done in
circumstances in which he is not being shown the conversation, not being given an
opportunity to corroborate it by signing it or adopt it in any way and, quite often, in
circumstances, when it is finally explained to him what his rights are, he then relies
upon his right to remain silent. Quite often, we have police officers who use that
roadside, field tape record of interview as being their full interview.

The CHAIRMAN: | was not quite sure what you meant when | read it. Are you
suggesting that there is some softening up happening outside before the recorded
interview takes place?

Mr Potts: Without a doubt. From the police point of view, it is good policing. As |
say, that very first contact is one where quite often that person's defences are down;
they are unaware of their rights. From the police point of view, it is very good
policing and they try to record exactly what is said then. But the concern of the Law
Society is that in those circumstances where it is not taped there are very great
possibilities for verballing to occur, for admissions to be taken down which simply
are later proved to be ones that are heavily contested by the defendant. That is
something that happens every day of the week, and it is done. | think we can all
remember the illustrious Mr Jack Herbert who very clearly gave evidence that within
the Police Service at the time that he was there verballing was really a way of life.
We cannot legislate for morality; we cannot legislate to stop people taking short
cuts, but what we can do is make sure that those short cuts, if any, are recorded and
that a person is treated fairly, so there cannot be some threat that is used and then a
tape-recorder being started sometimes hours later. (1994:40-41) [Emphasis added]

Mr Shanahan from the Legal Aid Office supported this:

I would like to stress that we would suggest that there should be taping from point of
first contact. (1994:11)

Asdid Mr Carberry representing the Aborigina and Torres Strait Idanders Legd Service:
Just by way of information—we also do agree with the proposal by the Law Society
to somehow or other bring in tape-recording from first contact, but it should be
informed tape-recording and that secret tape-recording should cease. But, as | have
said, much of what we have said is in common with what the Queensland Law Society
has said. (1994:46)
10.3.4 Analysis and Comment
The Committee recognises that the advent of e ectronic recording is undoubtedly avaluable tool in:
Providing a high degree of certainty with respect to the contents of interviews.
Protecting police from allegations of fabrication of evidence or unfair questioning.

However, as is apparent from the submissions above, there remains some unresolved issues
regarding the extent and use of dectronic recordings.

The Committee makes the following commentsin relation to those issues.



It would be impracticable to require eectronic recording of interviews in relation to al
offences, particularly traffic offences and the like. So what is the Committeg's decison? Is
it just to apply to indictable offences?

The explanation of rights, the giving of the caution and the interviewee's acknowledgment
of hisunderstanding of those matters should, where possible, be eectronicaly recorded.

Legidation should not provide that unrecorded confessions are prima facie inadmissble,
There is no demonstrated need to make such confessons prima facie inadmissible, nor is
there sufficient evidence before the Committee which would justify the substantia change
to the law which the Commission is advocating. Judicid discretion to exclude will remain,
its primary advantage being that al circumstances of a case can be considered before a
ruling on the admissbility of evidenceis made.

In para 2.7 the case of The Queen v Mc Laughlin was discussed. It will be recalled that
there the accused allegedly made a confesson during an unrecorded interview. The falure
to record was in breach of the Police Commissioner's ingtructions and the trid judge
exercised his discretion to render the confession inadmissble.

Further, as a result of recent High Court decisions, uncorroborated confessons may be
admitted into evidence but may equally carry awarning to the jury asto their weight.

Recording of interviews from the first point of contact is desirable, but the Committee
understands that this will not be practical in dl cases. Where it is not practical and the
interviewee makes confessiona statements, rather than perhaps truly confessional materia
proving the persons guilt being automatically rendered inadmissible, the trid judge will be
able to consider the reasons for the failure to record and, by exercisng his discretion, rule
accordingly. Shouldn't this go into ERIE? In these cases should the interview be repested
at the station and recorded there?

The above requirements should not be embodied in legidation, but rather are to be
contained in guiddines issued by the Commissioner of Police pursuant to the Committee's

proposed Police Powers and Procedures Act. This redly only relates to point two and
four. Point three would not be covered.
The Committee believes that the current regiment pursuant to ERIE, which mandates

interviews relating to indictable offences are to be dectronicaly recorded, should remain
unaltered.

10.3.5 PCJC Recommendation

The Committee rejects CJC Recommendation 23.3.



11. OTHER MATTERS

In addition to commenting on the recommendations contained in the Commisson's Report on
Volume 4, some submissions raised other related matters for consideration. Whilst it is not within
the scope of this report for the Committee to comment on these ancillary matters, they are
recognised in this chapter.

11.1  Disclosure

The submission from the Crown Prosecutors Association of Queendand urged reconsideration of
the current position which prevents pre-trid disclosure of the defence's case. The Runciman
Commission has recommended that in crimina cases the defence should be required to disclose in
generd termsthe nature of its case prior to trid.

The Association sees the advantages as being:

enhanced definition of issues which will shorten tridls and clarify to the jury what they must
decide; and

great assistance in the ascertainment of truth.
The Association's submission argued:

We believe that it is time to reconsider some features of the criminal justice
system. While maintaining fundamental principles such as the onus of proof and
the standard of proof, there are some rules which are antiquated and in fact
hinder the ascertainment of truth.

One example is disclosure. At present, the law requires the prosecution to disclose
all relevant material to the defence, and indeed that is how it should be. The
defence have no obligation to disclose their defence prior to trial.

Quite often, the prosecution are faced with what the Royal Commission on
Criminal Justice all "ambush defences”. Accordingly, the Royal Commission
recommended that the defence in criminal cases be required to disclose in general
terms the nature of its case before the trial starts. Such a requirement does not
affect the fundamental principles that an accused person is presumed innocent,
and that the prosecution must prove its case beyond reasonable doubt.

The advantages of "two-way disclosure™ are obvious. The issues can be defined
and narrowed so as to shorten trials and clarify for the jury what they have to
decide. it will also greatly assist in the ascertainment of the truth.

11.2  Admissibility of Self Serving Records of Interviews

At the public hearing a point was raised by Mr Jerrard during the discussion on the right to silence.
In Australia the right means that a person does not have to answer questions, and that an adverse
inference cannot be drawn from the exercise of that right. He noted that as a result of the second

branch of that rule one cannot have it drawn to the jury's attention against one that the
exculpatory account one is now giving in the witness box is being given for the first time and was
not given to the police. (at p23) This pogition, he noted, was different to that which will exist in
United Kingdom.



Recommendation 19.2, at page 682, recommends the retention of the current right
to remain silent. At page 681, reference is made to the recommendation of the
majority of the United Kingdom Royal Commission on Criminal Justice, which
recommended the retention of the right to remain silent in the face of police
questioning.

You should know, or should be informed, that in the United Kingdom the
Government is about to pass a criminal justice and public order Bill—you have
probably been informed about that—which will introduce a new package. One of
the things introduced by the package is, in effect, the abolition of that strict right
in that now a different caution will be given. It was printed in the Guardian
Weekly of 28 August. | brought along a copy of it to read to you. The article states
that the new caution that British police will be obliged to administer will be in
these terms—

"You do not have to say anything. But if you do not mention now something which
you may later use in your defence, the court may decide that your failure to mention it
now strengthens the case against you. A record will be made of anything you say and it
may be given in evidence if you are brought to trial.”

That substantially modifies what is recognised here as the right to silence in that
under Australian common law one cannot be questioned and cannot have it drawn
to the jury's attention against one that the exculpatory account one is now giving
in the witness box is being given for the first time and was not given to the police.
It is worth considering whether or not it might not be time to have a change, which
might look like this.

At present, if we are arrested and questioned and we give an entirely exculpatory
account when being questioned, that exculpatory account is not admissible. There
is a recent decision of the Queensland Court of Appeal confirming that to be the
position in Queensland. It is a case of Calligan, reported in Volume 70 of the
Australian Criminal Reports at page 350. | am giving you that just for a bit of
background.

Mr Jerrard suggested that a change to the current Situation was worth considering.

The position now is that, if you are taken down to the police station and you protest your
innocence, explain the whole thing and put forward a very good defence, the record of your
having done so cannot be led into a trial by you. If you are later charged, you cannot lead
that; you cannot establish your exculpatory  account.

There is certainly room for the view that in a new package of rights it might be

desirable in exchange for people being able to insist that the account that they first

gave be admitted in evidence - even if it is self serving and so on - that that be insisted on
as a right that people get, and in return that a jury be able to be told that, if you do not put
forward a reasonable excuse or defence which is later advanced, the fact that you did not put it
forward at the first reasonable opportunity is a circumstance that a jury can consider in
determining whether a case has been proved beyond a reasonable doubt.

At the moment, the situation is perhaps unsatisfactory in both ways. If you do put
forward a defence, the jury does not get to know that you actually did say that at
the time. Equally, if you do not put forward a defence at the first opportunity, the
Crown cannot make anything of the fact that you came up with a wonderful story



later. You may think that this is a little outside of the present set of
recommendations, but it is a comment that has to be made about the
recommendation that there be a retention of the right to silence. It is a matter that
needs to be considered, and there is perhaps a package of rights that people can
be given that modifies that slightly. pp.23,24

Mr Potts from the Queendand Law Society raised the same meatter at the public hearing. He
stressed that, at the moment, there is little practical use for a defendant to give an exculpatory
version of events. Mr Potts argued:

The Committee may be aware that there has been a recent change in the law, at
least in the way it is interpreted by the High Court. There is a present authority
that seems to suggest that if at the very first opportunity in a record of interview a
defendant gives an exculpatory version, that is, he gives his defence totally—he
explains where the property came from; he explains how the offence took place;
he gives his entire defence, in effect—at the earliest opportunity, then what
happens is that a prosecutor may look at that evidence, at that tape-recording, and
simply reject it, that is, not admit it into evidence in a subsequent case on the basis
that it is simply self-serving and hearsay. So these days the advantage to
defendants in giving a record of interview that exculpates themselves has been
very much weakened by the High Court. There is almost—and | know that it
sounds terrible—no point in giving your excuse at that stage if someone can
simply say, "We reject that as being self-serving”, at a later time. The reason for
it, and this is something which I think is going to be addressed in the amendments
to the Criminal Code, is simply this: firstly, if you give that record of interview, it
could be used in a trial and you may then avoid having to give evidence. But by
refusing or at least having a prosecutor not use it, in effect, it forces the person to
give evidence. The prosecution then has the right of last address. | think the new
legislation is going to change it so that the defence will always have the right of
last address. But at the present time, there is really little practical use to the
defendant in giving an exculpatory version. What happens is that, if you give a
version which is partly exculpatory, or can be demonstrated to be wrong, the only
use the prosecution can put to that is to use it to say, "This demonstrates the
consciousness of guilt.”" So we find that practically in the courts that records of
interview of an exculpatory nature are useless. pp.41,42

As discussed in para ? confessions are admissible as an exception to the Hearsay Rule because they
are dtatements againg interest, and therefore likely to be true. Conversdly, purdy sdf-serving
satements are inadmissible as to the truth of their contents. The propostion that they be an
exception to the hearsay rule has been considered contrary to principle. See R v Kochnieff (1987)
33 A Crim R 1 where arecord of interview which was edited to contain only self serving denials
was excluded by thetrid judge.

The rationale behind this rule is that such statements are inherently unreliable and there is a danger
of manufactured evidence being put before the jury. Callaghan (1993) 70 A Crim R 350 at 354

However, thereis adistinction between:

a purely sdlf serving statements, and

b. statements which are "mixed", that is partly inculpatory and partly exculpatory.

In the case of the latter, the entire statement goes into evidence; the incriminating parts as well as
the excuses or explanations. But, in determining where the truth lies the jury may decide that the

exculpatory parts deserve less weight than the incriminating parts which are more likely to be true.
SeeRv Beck [1990] 1 Qd R 30



In the recent case of Callaghan the following submisson was made on behaf of the appdlant:

A previous consistent statement of an accused is admissible where the accused is
confronted by the police and his answers are spontaneous, relevant and add weight  to
other testimony in the case, particularly where the accused gives evidence.

The submission arose in an attempt to bring an exculpatory record of interview taken on videotape
into evidence. The evidence was not tendered by the Crown and so the defence sought to adduce it
through cross-examination of the police. The statements were consistent with the evidence the
appdlant gave. The judge ruled that the self-serving statements were not admissible and could not
be introduced in that way.

Based on the authorities discussed, the submission was rejected. The Queendand Court of Appedl
recognised that in the case of mixed statements the exculpatory parts go in with the incriminatory.
But it is for the prosecutor to choose which evidence he will use as part of his case againg the
accused. It may be that there is aversion which is substantidly exculpatory but "Thereis no generd
obligation on the prosecution to call such evidence." (p.354)

Conclusion

Thus there is an argument for modification so that the accused be able to lead in evidence his
exculpatory statements, al be they saf-serving. But to offset that, if an accused does not offer an
excuse at the first gppropriate opportunity, the jury is entitled to draw an adverse inference. To
alow such modification means that a person who is sllent from the outset may not be acting in their
best interest.



11.3 Special Provision for Aborigines and Torres Strait Islanders

Mr Carberry, the Aborigina and Torres Strait Iander Legal Service representative
raised some particular considerations regarding the questioning of Aborigines and Torres Strait
Idanders. Both in the Services written submisson and a the public hearing, he drew to the

Committee's attention extracts from a book by Diana Eadestitled Aboriginal English and the Law.

Mr Carberry submitted that the current police ingtructions on questioning Aborigines and Torres
Strait Idanders should be amended to incorporate points raised by Ms Eades.

In the case of warnings, police officers should be under an obligation to determine the bi-cultura
competence of the person being questioned. This was essential to determine the person's
understanding of the warning and their right to silence. There are a series of questions to be asked
in determining this bi-cultural competence. (Nell - these are in the written submisson if you want
them listed)

Ms Eades proposes that many Aborigines do not pass the test of bi-cultura competence and are
more easly overborne than other members of the generd population. At the public hearing, Mr
Carberry aso referred to some idiosyncratic speech patterns and cultura manners which may
operate against an Aborigine during dedlings with the police. These include:

there is a tendency to gratuitousy concur, and they may do thisin order to terminate the
interview as soon as possible.

some will play up their involvement in an incident for theatrical effect, which derivesfrom a
tradition of story telling.

there is a strong sense of family obligation, to the extent that it is culturdly appropriate to
take the rap for arelatives actions.

Mr Carberry'sfull argument is asfollows:

In relation to the procedures for police officers—I do not know whether you have
been referred to the current standing orders or general instructions for the
Queensland Police Service. On the issue of questioning of Aborigines and Torres
Strait Islanders, which is contained in paragraph 4.54A (c), the standing orders,
or general instructions, state—

"Whilst many Aborigines and Torres Strait Islanders would fall into the
category of persons under disability, pigmentation of the skin or genealogical
background should not be used as a basis for this assessment. Whilst all of the
factors outlined above should be considered, particular attention should be given
to the suspect person's educational standards, knowledge of the English language,
or any gross cultural differences.

Aborigines and Torres Strait Islanders who come within the category of
persons under disability will be questioned in the presence of a solicitor or other
legal adviser or a person concerned with the welfare of those races.

Where this is not practicable, any such person will be questioned in the
presence of an independent adult person in whom the person being questioned has
confidence and by whom he/she feels supported and who can act as an interpreter
if necessary.

The questioning must be conducted under conditions whereby the person
being questioned is not oppressed or overborne by condition, circumstance or
person."



We would like to see that requirement expanded a bit to take into account some of
the things that Diana Eades was talking about, which are summarised in the first
page of our submission.

The present standing order can be traced to the Anunga rules from the Northern
Territory or it is lifted from them. They came into being in 1976 as a result of a
judgment of Justice Foster in a Northern Territory Supreme Court case of
Anunga. Those rules were of course designed with the needs or cultural
requirements of what could be called traditional people—people living in
traditional lifestyles—or for those who have little or no English and speak
traditional languages. However, in our submission, the work of Dr Eades
demonstrates that many Aborigines living in an urban environment do not pass the
test of bicultural competence and are more easily overborne than members of the
general population.

There are a number of idiosyncratic matters in Aboriginal speech patterns and
cultural matters which bear this out and which anecdotally solicitors of the
Aboriginal Legal Service even in Brisbane have seen. One is a tendency to
gratuitously concur—and this is documented by Dr Eades—that is, the tendency of
Aboriginal people when confronted by an interview with a person apparently in
authority to agree to propositions put to them in order to terminate the interview.
They are uncomfortable in the interview—not necessarily overborne, but just do
not want to be interviewed. They will often agree to propositions with the only
intention really being to terminate it. They soon get the message that, if they agree
to what the person in authority is saying, then they can get out of there—they can
move somewhere else.

Secondly, there is a great tradition in Aboriginal culture which is based on oral
history. There is a great tradition of story-telling. It has to be said that some
Aboriginal clients against their own interest and in certain circumstances will play
up their involvement in an incident that is being investigated for theatrical effect—
and "for theatrical effect” is the closest thing in English that | can think of to
describe this phenomenon. If there was a minor scuffle in a hotel, it is not
unknown for an Aboriginal person to, when telling the story, increase the number
of his opponents and increase the vigour with which he defended himself. This is a
factor which is culturally ingrained.

Another aspect which is also documented by Dr Eades and of which | have had
some experience and other lawyers at the Aboriginal Legal Service have had
experience is the influence of family obligation. A lot of non-Aboriginal people
literally are not very good at making physical identifications of Aboriginal people
and telling the difference between them. There are lots of stories of Aboriginals,
particularly young men, being arrested for something that their brother, cousin or
uncle has done. From that point on, they consider it culturally appropriate for
them to take the rap for their relative. These phenomena are special to Aboriginal
people, but they do emphasise the tactical advantage that police have when they
are interrogating or when they have de facto detention of a suspect.

Much has been said in the report about some of the artifices used by police. We
know that probably the most commonly used artifice at the moment is the artifice
that the person has voluntarily gone to a police station. In our submission, this
does not justify amending the law to fit the artifice and in our submission that is a



11.3

The submission from the Queendand Law Society Inc again called for the establishment of a central
register of persons taken into custody so that that person's whereabouts could be immediately

curious way to drive public policy. One thing from the Anunga rules which we
consider would be very good to be implemented in Queensland is a requirement,
apart from having a legal friend there or a prisoner's friend there, that when
explaining the warning and explaining the right to remain silent, not to use some
particular magic form of words but to do it in such a way that the person has to
repeat back and demonstrate their knowledge of what it means. In our submission,
particularly with Aboriginal people, that is essential. If they do not want to
participate at all in that process, in our submission that means that interrogation
should not continue. pp.44,45

Central Register

ascertained by their lawyer.

The Society noted that, despite numerous requests for such aregister to be established ,the Police
Service had to date been unwilling to comply. Therefore, the Society proposed legidation be

enacted in order to overcome the Services unwillingness to comply in this regard.

The relevant extract from the Society's submission was as follows:

Since the A.L.R.C. report entitled "Criminal Investigation" in 1975, there has been
a constant push by the Queensland Law Society, the Bar Association and others
for the establishment of a central register, all to no avail.

The A.L.R.C. recommendation wa that, whenever a person was taken into custody
by police, that person's whereabouts should be immediately ascertainable by a
single phone call by an enquiring lawyer to the main police number.

Despite numerous representations to the Police Department since that time and up
to the present, there has been a complete unwillingness to establish such a
register.

The most obvious conclusion to be drawn from this is that there is a lack of
willingness on the part of senior officers in the Queensland Police Service to
ensure that lawyers can quickly make contact with their clients.

The proposal of the A.L.R.C. was that in view of the "ducks and drakes™ tactics
which both the A.L.R.C. and the Lucas Enquiry in 1977 found that police
commonly engaged in to prevent suspects making contact with their legal advisers,
an apprehending police officer would be immediately required to radio into the
Police Operations Centre or the like when a person was taken into custody.

The Committee proposes that it be specifically enacted that whenever a citizen
who is the subject of enquiry or even a potential witness in a criminal investigation
accompanies police anywhere, those police should be required to immediately
radio that person's whereabouts so that any enquiring solicitor can easily make
contact with that person. The Committee proposes that the concept of a Central
Register be achieved by legislative enactment rather than a change in
administrative practice due to the consistent opposition to the concept by the
Queensland Police Service since it was first mooted by the A.L.R.C. in 1975.



11.4  Summary of Lucas Report

The Report of the Committee of Inquiry into the Enforcement of Crimina Law in Queendand
(Commissioner Lucas, 1977) was prompted by alegations of police "verbaling'. The terms of
reference addressed were broadly the same as the current issues.

The Committee in its ddliberation bore in mind the necessity for preserving a balance between the
requirements of police investigation and the liberty of the subject. Ultimately its recommendations
included certain extensons to police powers including detention for questioning. But, by way of
safeguard, made their adoption contingent on the mechanical recording of interrogations.

The Committeg's recommendations can be summarised asfollows:

: No statement made to a police officer that implicates, or intends to implicate, the
maker of it in the commission of indictable offence should be admissble
against him unless it has been tape recorded.

If it is not reasonably practicable to tape record the statement it should be admitted  if it
iswritten down, read back to the suspect and the suspect then hasthe opportunity to  confirm,
deny or amend it. These last two requirements must be tape recorded or in the presence of an
"independent person”.

The "independent person” should be ajustice of the peace gppointed by the  Attorney-
Generd. The person should be completely independent of the police  department.

There should be greater power of control given to the courts. Thelaw concerning judicia

discretion to exclude evidence obtained by unfair and unlawful means should be recast o

that every appellate court has an unfettered  discretion to consder afresh the

admission of evidence.

After noting that the police in practice exercise a de facto power of detention the

Committee opined that they legally needed such a power to ensure efficient

investigation of serious crime. Therefore they concluded that in the case of indictable
offences defined as crimesin the Crimina Code, police should have the power to detain
suspects for questioning but subject to controls including;

- the power should only be exercisable by a police officer of or above the rank of
Sergeant 2/c;

- the power should only be exercised upon reasonable suspicion that the suspect has
been implicated in the commission of a crime or an offence againgt section 130 of
the Hedlth Act;

- theinterrogation is recorded;

- questioning should be for 2 hours with maximum extensions of a further 10 hours;

- the suspect has aright to contact asolicitor or friend

- the suspect must be informed of his rights and if possible awritten acknowledgment
obtained from him;

- aregister of dl detentions should be kept;
- a suspect cannot be detained more than once in respect of the same offence; and

- failure to observe the safeguards should render the evidence obtained during the
interrogation inadmissble,

The rule that prevents the drawing of an adverse inference from a suspects dlence in



response to police questioning should be abolished.

: The Judges Rules should be abolished and replaced with administrative ingructions
which provide how police officers should deal with suspects. They are not to be a satutory
enactment but, if ignored, the court will amogt certainly, rule  inadmissble any evidence 0
collected.

These ingructions include the handling of disadvantaged suspects and the giving of ~ the
warning. Thewarning isto be given when a police officer has made up his mind to charge a
person with an offenceand isframed in suchtermsthat the  suspect is waned an adverse
inference may be drawn from his silence.

Conclusion

The Committee showed considerable forethought in recognising the value of tape recording in the
interrogation of suspects. Interestingly, the power to detain for questioning was discussed in terms
of it being "without arrest” (Lucas;137). However, the Committee concluded that the power was
only exercisable where there was "reasonable suspicion” that the person had committed a crime.
This concept is discussed further at para11.3

More noteworthy is that the proposed changes were not to be implemented by a regulated scheme.
The Judges Rules were to be replaced by Administrative Directions, non-compliance with which
would be a matter for the judge to consider when exercising his judicia discretion to rule the
confessiona materia inadmissible.



12.  THE PCJC'S ALTERNATIVE

The Committee does not doubt that there are some problems with the current regime of police
questioning.

Of primary concern to the Committee is the apparent uncertainty attaching to Rule 3 of the Judges
Rules as aresult of itsinterpretation in the 1930 Explanatory Circular.

Also of concern is the limitations placed upon police questioning after arrest by s552 of the
Criminal Code and s.69 of the Justices Act. The effect of these provisions is to make it mandatory
upon police to take an arrested person before a justice forthwith or as soon as practical.

The rationale behind the above statutory provisons, which are consistent with the common law, is
to protect arrested persons from undue detention. However, the effect of the provisionsis to deny
police the opportunity to interrogate suspects after arrest unless there are impediments to take the
arested person before a magistrate, for example, the arrest has occurred after hours or on a
weekend. Hence, the Commission claims that police have developed undesirable practices in order
to circumvent the restrictions imposed.

AsWhiddet states (1991:7-8), thisis the most important issue to be addressed:

The most significant issue, however, above all others, then and now, is whether or
not police should be empowered to interview an acquiescent suspect following
arrest and being bought before the court. In most jurisdictions the requirement has
been to take the person upon arrest before a magistrate "forthwith™; in others it "as
soon as practicable”. Both expressions nevertheless denote a level of immediacy
which tends to preclude anything other than the most fleeting, perfunctory interview,
on-the-run as it were, between arrest and charge.

This state of affairs has been of long standing and essentially ignored by the
legislature, leading irresistibly to the overworked stratagem of suspects "assisting
police with their inquiries™ - whether voluntary or otherwise. Of course the legal
affray which inevitably follows plays into the hands of defence counsel, while others
with less pecuniary interest simply turn a blind eye to law enforcement's plight.

It is true to say that this significant, fundamental flaw was never addressed with any
enthusiasm by reformers despite being raised repeatedly over the years by police.
Certainly it has never been addressed as a threshold issue in its own right: as to
whether denying police a period in which to interview suspects was an illogical
short-circuit in the proper investigation of crime. It has only been an issue as one of
the many components in the array of technical specifications and time zones which
have come to be prescribed in, first, the Criminal Investigation Bill 1977 and now
more acutely in the present Act.

Added to this long-standing neglect at a time when governments and others are
exhorting law enforcement to become more clever and more effective against
increasingly better equipped organised crime - particularly in the corporate sector -
is the encumbrance of the grudgingly-given investigative periods with a series of
time-controlled steps in which "reasonableness™ is a concept extended in fulsome
detail to the accused but largely denied investigators.

What protection it is "reasonable™ to extend to the suspect, and what latitude it is
reasonable to extend to the investigator, is a riddle which successive Royal
Commissioners and those who have headed similar official inquiries have had time
on which to reflect during their unfamiliar role as investigators.



Surely the issue as to whether police should be able to question suspects after arrest is able to be
determined and addressed without resort to a scheme such as that proposed by the Commission.

It appears to the Committee that a mgjor issue which must be addressed in any consideration of
police questioning is the voluntariness of the questioning. As discussed in Chapter 2, confessiond
evidence is only admissible when such evidence has been made "voluntarily”. The Committeeis not
convinced that the Commission's proposed scheme accords with the concept of voluntariness.
Under the Commission's scheme a suspect can be detained for up to four hours without higher
consent.

The Committee can see no objection to police questioning a person after arrest, provided that the
person consents to that questioning and the subsequent delay of being bought before a justice.
Technology, in the form of audio visud recording, is now available to ensure that the questioning is
undertaken voluntarily and fairly.

Mr Shanahan, representing the Legd Aid Office, at the public hearing emphasised the importance
of voluntariness and the logic of alowing police questioning after arrest:

I will start by returning to basic principles about the admission of confessional
evidence. Those sorts of basic principles tend to get lost in these sorts of debates.
The purpose, in my view, of precharge detention—whether it is prearrest or after
arrest—is to allow an opportunity to question an accused or a suspect, and to gain
from that suspect admissions/confessions or, in some cases, lies, which can later be
used in evidence to prove guilt. That, | think, is the main purpose of detention.

When one looks at why confessions and admissions are admissible and what use a
court can make of them from first principle, those types of conversations—out-of-
court conversations—are admissible because they are statements against interest. A
person does not usually make a statement against interest unless it is true. So a court
infers from confessions/admissions the fact that they are true and, because they are
true, they indicate guilt. The rationale is that no-one would ever make a statement
against interest if it was not true. Therefore, a court can rely on those statements to
make findings of guilt.

That is founded on the notion that such statements are made voluntarily. If anything
is introduced into the equation that takes away from the voluntariness of those
statements, then there is a question about whether they are true or not. In that
regard, anything that impinges on voluntariness can take away from the reliability of
the confession. Thus, any threats made, any promises made, any inducements made
by people in authority that somehow convince people to make a confession or
admission can taint that confession and so the court cannot be certain that it is true.
There are plenty of examples of threats, promises and inducements by people in
authority which sway people into making confessions.

Part of the improper behaviour which can taint confessions is pressure that is placed
upon a suspect—pressure that actually sways the suspect into confessing. Examples
of that abound in the case work, for example, continued questioning in the face of
statements that | do not want to answer questions, pressure being placed upon
suspects, the type of questions that are asked, cross-examination of a particular
person, continually fronting a suspect with inconsistencies in his account compared
with other evidence, expressed disbelief by the police officers who are questioning
and in some cases even ridicule of statements that are being made. When those sorts
of things occur in relation to suspects who are suffering from disabilities—
particularly in relation to those sorts of cases—they can result in false confessions.

You do not have to look to the United Kingdom to see examples of those in which
miscarriages of justice have occurred because of improper pressure. Queensland has
a prime example of that in the case of Mannix. Mr Mannix was not a person who was
suffering from a disability, yet after questioning by police he confessed to an
horrendous murder, the murder of his father. It is only later, when the true culprits



were caught, that the falsity of that confession became obvious. It resulted in quite a
large-scale inquiry as to how Mr Mannix came to confess. The inquiry did not reach
any positive conclusions, but one must come to the conclusion that at some stage, for
some reason, Mr Mannix, in police custody, confessed to something that he did not
do. That confession was in relation to the most serious offence of all.

In my view, and in the view of the Legal Aid Office, detention for questioning is
simply an opportunity for the legalisation of continued pressure to be placed on
suspects. The dangers of that are that it could well result in confessions that are not
true. One must really question, in the entire context of this sort of proposal, whether
any confessions or admissions that result after detention are truly voluntary. I think
the illogic, perhaps, in some of the proposals can best be gained by looking at one of
the extension proposals in which a Supreme Court judge must give the third
extension and that a person can simply decline to be further interviewed. One must
wonder who is going to agree to be further interviewed. If after four hours or eight
hours, or whatever the period is the police are applying for as a further period of
time to continue their investigations—and | would think that most of their
investigations would be continued questioning of a suspect—what suspect is going to
agree to a further period of time?

There are other quick points that | would like to make. The rationale that the present
system results in trickery or law breaking by the police and because of that it is a
reason to actually change the law to allow what they presently do to be legal, I do
not think is particularly logical. The current system provides rights and obligations
for both parties: citizens and police. To argue that because the police are abusing
that system because it does not give them proper powers is an argument that could
be mounted for any excess. | do not think it is a particularly weighty one. The end
logic of that is to reduce crime by making everything legal. |1 do not think it is an
acceptable sort of argument.

Mr BARTON: What is your understanding of the Judges Rules post-arrest? In effect,
can police ask questions of people after they have been arrested? That question
intrigues me. It seems to me that, if police have a reasonable suspicion that someone
has done something and they want to question that person about it, there is then a
formal charging process that comes in even after that step. We seem to be boxing up
another one in trying to allow police to question people before they actually arrest
them. Does the flaw really lie in the fact police cannot effectively ask people
guestions once they have been arrested?

Mr Shanahan: | think that is the better view. Because it is so debatable, it is
obviously an area that needs to be clarified. Simply because you can ask the
guestion, "Can they or can't they?", and you get different answers from different
people makes it an area that needs to be clarified one way or the other. My own
feeling in relation to whether it should be allowable or not is that, yes, it should. If
people are prepared to talk and they make an informed decision to talk, then whether
it is prior to arrest or not is not really relevant; it is whether they are voluntarily
giving the answers.

The opposition to this system is that it puts pressure on someone to say something
that is not voluntary. However, if a person is prepared to talk, cooperate and answer
guestions voluntarily and in an informed way, whether it is prior to or post-arrest is
not relevant. It is a voluntary decision that they have made to cooperate. People do
confess to crimes. In many cases, it is an indication of remorse. It would be
improper for a system to try to stop that. If a person makes an informed decision to
confess, the system should accommodate that. Whether it is prior to arrest or after
is not relevant. The fact that it should be voluntary is important.

Dr WATSON: But the principal question is whether or not the confession is truly
voluntary.



Mr Shanahan: That is in my view, yes.

Dr WATSON: Whatever system is developed, that has to be an important part of

the issue.

Mr Shanahan: Yes.

Dr WATSON: You might be able to get at that in various other ways if you can think

of them, but that is the issue.

Mr Shanahan: That is the basic issue. | think that is the fundamental thing, that in order for
a confession to become admissible it has to be voluntary. Because it is voluntary, it is usually
true. Anything that impacts on the voluntariness, | suppose, should try to be avoided.

The submission from the Director of Prosecutions noted the current deficiencies with the Judges
Rules and suggested a new promulgation of those rules:

The Commission's report correctly draws attention to the deficiencies in the, so
called, Judges' Rules and to the fact that the High Court's view, expressed in several
cases, does not seem to accord with the various propositions set forth in the Judges'
Rules. But is the answer not to be found in a new formulation of Judges' Rules
(referred to in Lee's case (1950) 82 CLR 133 at 149 as Commissioner's Standing
Orders, because the Chief Commissioner of Police in Victoria had promulgated
Standing Orders with regard to the questioning of persons by police) rather than in
statutory rules, any breach of which may render a police officer subject to the threat
of retribution?

Some submissons to the Committee put forward alternatives to the scheme proposed by the
Commisson.

The submission from the Queendand Police Service stated the following:

The Service is firmly of the view that the vast majority of the public would have no
objection to police officers being granted appropriate powers which allow them to
carry out their role.

Clearly it is pointless to enact a statutory power which allows for the apprehension
and questioning of suspects if the same piece of legislation is to be overborne by
restrictions placed on its use.

This is not to say that police should be allowed to do as they wish. The Service does
not seek ridiculous powers. It seeks effective powers which will allow police officer
to do their job.

In its submission to the Criminal Justice Commission, the Police Service made
recommendations with respect to the lawful questioning of suspects. Those
recommendations, however, did not follow the form of legislation adopted as a
matter of course by other States and Territories. Nevertheless, the Service's
recommendations are innovative, well balanced, and would form the basis of the
most effective policing legislation in Australia.

The Parliamentary Committee has the opportunity to recommend a balance in the
current inequities in the law which favour the suspect, in preference to the
investigators of crime whose function it is to enforce the law. Therefore, the Police
Service asks the Committee to make recommendations, which not only provide police
with adequate powers, but which ensure the rights of law abiding citizens are
protected from criminals.

The Police Service does not consider that the proposals recommended by the
Criminal Justice Commission amount to a viable option for investigative detention.



In particular the Service objects to:

a fixed time detention period requiring extensions at four hours and twelve
hours;

the requirement for police officers to contact Magistrates or Supreme Court
Judges in order to obtain extensions;

the concept of Custody Officers;

the need to caution suspects to be questioned in relation to simple offences;
and

the requirement to have a “reasonable’ suspicion prior to detaining a suspect
for questioning.

As stated in the introduction to this submission, if the Police Service is to properly
fulfil its function of detecting crime and apprehending offenders then there is no
option but to provide it with adequate legislative authority.

Consistent with its recommendation for investigative detention made to the Criminal
Justice Commission, the Service makes the following recommendation for reform:

1.

That in conjunction with the compulsory electronic recording of interviews
for indictable offences, a police officer be empowered to detain a person at a
police station or establishment for a reasonable time for the purpose of
guestioning in respect to an indictable offence. Detention should commence
from the time when an officer “suspects' that a person has committed an
indictable offence. The authority should extend to detaining and removing a
person from custody for questioning where the person is in custody for
another offence.

That the concept of detention for questioning may even be extended, where
sufficient evidence is available, to include a person whom a police officer
reasonably suspects is about to commit an indictable offence. Such an
inclusion would allow police to act in a preventative role where evidence
suggests that a person is about to commit a serious offence, e.g. a terrorist
act or an armed hold-up.

It is recommended that a “reasonable time' provision be applied to detention
rather than a fixed time period. In assessing whether the time taken for a
particular interview was a ‘reasonable time' a court should take factors
similar to the following into consideration:

@ the time taken by a person in custody to communicate with a legal
adviser, friend, independent person or relative;

(b) the time taken by a legal adviser, friend, independent person or
relative of the person in custody or an interpreter to arrive at the
place where the questioning or the investigation is to take place;

(©) the time during which the investigation or questioning of the person
was suspended or delayed to allow the person to receive medical
attention;



(d)

(€)

(f)
(9)
(h)

(i)

1)

(k)

(1

(m)

(n)

the time during which the investigation or questioning of the person
was suspended or delayed -

(1) to allow the person to rest or partake of meals;

or
(i) because of the person was adversely affected by liquor or a
drug;

the time taken for a police officer with knowledge of or responsibility
for the matter to attend to interview the person;

the number and complexity of matters to be investigated;
the time taken to interview available witnesses;

the need of police officers to assess relevant material in preparation
for interviewing the person;

the need to transport the person from the place of detention to a
place where appropriate facilities are available to conduct an
interview or other investigation;

the number of people who need to be questioned during the period of
detention in respect of any offence reasonably believed to have been
committed by the person;

the need to visit the place where any offence under investigation is
believed to have been committed or any other place reasonably
connected with the investigation of any such offence;

the time taken in awaiting the completion of forensic investigations
or procedures;

the time taken for any medical examination of the person in
accordance with the provisions of this Act;

the time taken to arrange and conduct an identity parade.

Appropriate safeguards protecting the rights of those persons
detained need to be carefully considered and adequately addressed.
It is recommended that the following safeguards be developed:

compulsory electronic recording of interviews for indictable
offences and an audio copy of the interview be provided to
the suspect, irrespective of whether he/she is charged with
an offence or not;

a person detained for the purpose of questioning be
entitled to have either a legal representative, a

relative, a friend or an independent person of his or her choice
present during the interview;

a person detained be provided with a standard information sheet
informing that person of his or her legal rights and obligations;

where the person detained is considered a disadvantaged person



either by race, age, ethnicity, language or mental capacity, special
provisions apply whereby an appropriately qualified independent
person is present during the interview, e.g., an interpreter in the
case of a foreign national or a parent, guardian or child welfare
officer in the case of a child.

if at any time during the interview, the police officer forms a belief
that the person interviewed was not responsible for the offence, the
police officer will immediately release the person from detention.

a computerised register be used to enter details of the whereabouts
of the person being questioned or detained. This will enable any
person attempting to ascertain the present location of a detained
person to make enquiries at any police station which has a
computer terminal.

The submission from the Lega Aid Office (Queendand) stated:

The re-vamped and re-defined present scheme which the Legal Aid Office would
support would be characterised by the following features:-

@ The person in police custody (whether by arrest or the "voluntary attendee™)
must be told of his status from the initial contact with police.

(b) He must be warned before any questioning or conversation with police, that
he is not obliged to answer any questions and informed of the consequences
if he does waive the right to silence, and also informed if any concealed field
tape is being used.

(© If he is not under arrest he must be told that he does not have to accompany
police anywhere if requested to do so.

(d) That he does not have to answer any questions, whether under arrest or not.

(e) That, right from the initial contact with police, he can contact a solicitor and
receive legal advice, and, if he cannot afford his own solicitor, a Legal Aid
solicitor can be contacted who will give advice free of charge.

() That, if he is arrested or agrees to accompany police, he can contact family
or relatives and inform them of his whereabouts, and again, if his
whereabouts change.

It is the Legal Aid Office's suggestion that the all-important function of informing the
suspect of these rights should not be left to a police officer but should be done by an
independent person, such as a Justice of the Peace called in for the purpose, who
both explains the suspect's rights to him (particularly the right to remain silent) and
makes sure he understands the, and/or is able to understand them (for example, in
cases of intoxication by alcohol or drugs, shock or emotional upset, disability,
immaturity etc.) Police, in the past, have always had little difficulty in obtaining the
services of a Justice of the Peace to obtain a warrant or to be an independent person
during an interview; it should be no more difficult for this purpose. Furthermore, it
is submitted that the suspect is more likely to think that the right to remain silent for
example, is genuine when it comes from an independent person or a solicitor rather
than from a police officer who is more interested in the suspect not remaining silent.

(9) The above explanation of a suspect's rights should be recorded on tape,
along with the suspect's acknowledgment of his understanding of those



rights, and his informed consent to accompany police, or his informed
refusal to answer questions, for example.

(h) The suspect, once arrested, should be taken before a justice as soon as
practicable, so that he can have his bail considered.

(1) Any impediment for police to interrogate suspects in custody under arrest, as
some see existing under Rule 3 of the Judges Rules 1912 should be removed,
provided that the agreement to do so is based on an informed consent,
preferably after receiving advice from his own or a Legal Aid solicitor.

() Interviews and approaches by police should be made, as far as is possible,
during hours when solicitors are more likely to be available to give advice,
not during the early hours of the morning or late at night.

If the present rules were re-vamped and modified in the ways suggested, it is
submitted that any need for pre-charge detention does not arise, and both the rights
of the individual and the ability of police to conduct their investigations and question
suspects are catered for.

The Committee rgjects the concept of a pre-charge detention scheme. If, however, it was to be
accepted, arrest should be the necessary point of commencement. Pre-arrest detention for
questioning isSsmply not alogica option.

The Committee believes that it is in the public interest to obtain confessions from fully informed
volunteers (irrespective of whether it is pre or post arrest), and that the law should accommodate
this Situation.

It is apparent that undesirable police practices have developed in order to detain suspects for
guestioning, a Stuation asssted by the uncertainty in interpretation of the Judges Rules. But,
confessona evidence howsoever obtained is not automatically admissible. If it is proven to be
voluntary, the judge still has a discretion to refuse to admit it into evidence. Recent cases have
shown that this discretion will in fact be exercised in order to rule confessond evidence
inadmissible.

Perhaps what can distinguish this report from some already written are the recent developmentsin
electronic recording. The value of thisas atool in both taking the court back to the interview room,
and protecting police from alegations of fabricating confessions has been very recently recognised
by the High Court. It is an area that can only expand with the development of more sophisticated
recording equipment.

Conclusion

The Committee concludes the following:

It is of central importance that any rules made in relation to police questioning of
suspects, whether pre or post arrest, must recognise and entrench that questioning
can only take place when the suspect consents to that questioning.

There is no objection to police questioning suspects after arrest, providing that the
suspect consents to that questioning and the subsequent delay in being taken before
a Magistrate.

Prior to questioning a suspect about his/her involvement in an offence, police must
inform a suspect:

Whether or not they are under arrest.



If the person is not under arrest, that they are free to leave.

If they are under arrest, that they have an option to be taken before a
magistrate or to participate in a record of interview.

Of their right to silence in the following terms:
You have the right to remain silent and you are free to exercise that right at any
time. In other words, you do not have to make any statement or answer any
questions. If you wish to make a statement or answer any questions, anything
you say will be recorded and may be introduced in evidence in court.
The above caution should, where practicable, be recorded.
Audio visual recording provides excellent protection for both police and the suspect.
Therefore, interviewing of suspects (including the giving of all warnings) must be
undertaken in accordance with the procedures set out in the Electronic Recording of
Interviews and Criminal Evidence Manual.

A suspect should be defined as ""a person who a police officer reasonably suspects
was involved in the commission of an offence"'.

Special rules are required for suspects who may be under a disability.

Recommendation

The Committee recommends that:
The Police Powers and Procedures Act provide a definition of suspect as follows:

""a person who a police officer reasonably suspects was involved in the commission of
an offence™".

The Police Powers and Procedures Act provide that the rules of practice known as the
Judges' Rules no longer apply in Queensland.

The Police Powers and Procedures Act provide that the Commissioner of Police be
required to issue rules in relation to the questioning of suspects.

Such rules be tabled in the Parliament by the Minister within ten sitting days of
being issued.

The rules provide that prior to questioning a suspect about his/her involvement in an
offence police must inform a suspect:

Whether or not they are under arrest.
If the person is not under arrest, that they are free to leave.

If they are under arrest, that they have an option to be taken before a
magistrate or to participate in a record of interview.



Of their right to silence in the following terms:

You have the right to remain silent and you are free to exercise that right at any
time. In other words, you do not have to make any statement or answer any
questions. If you wish to make a statement or answer any questions, anything
you say will be recorded and may be introduced in evidence in court.

The above cautioning should, where practicable, be recorded.

That the rules provide that the interviewing of suspects (including the giving of all
warnings) must be undertaken in accordance with the procedures set out in the
Electronic Recording of Interviews and Criminal Evidence Manual.

That the rules provide special procedures for suspects who may be under a disability.

The Committee recommends that the Police Powers and Procedures Act contains a provision

that states:

It is an exception to s.552 of the Criminal Code and s.69 of the Justices Act (clause 297
and 199 of the Criminal Code Bill 1994) if the arrested person otherwise consents

provided that:

(@) he has been cautioned in accordance with the Police Commissioner's
Directions;

(b)  the giving of the caution, his acknowledgment of the caution and his decision
to voluntarily answer questions posed to him and the subsequent
interrogation are recorded in accordance with the Police Commissioner's
Directions concerning electronic recording of interviews; and

(© the delay in taking the arrested person before a magistrate not be

unreasonable in all the circumstances.
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APPENDIX |

1964 JUDGES' RULES
@ That citizens have aduty to help a police officer to discover and apprehend offenders;

(b) That police officers, otherwise than by arrest, cannot compel any person against his will to
cometo or remain in any police station;

(© That every person at any stage of an investigation should be able to communicate and to
consult privately with a Solicitor. Thisisso evenif heisin custody provided thet in such a
case no unreasonable delay or hindrance is caused to the process of investigation or the
adminigtration of justice by hisdoing so;

(d) That when a police officer who is making inquiries of any person about an offence has
enough evidence to prefer a charge againgt that person for the offence, he should without
delay cause that person to be charged or informed that he may be prosecuted for the
offence;

(e That it isafundamenta condition of the admissibility in evidence against any person equally
of any ord answer given by that person to a question put by a police officer and of any
statement made by that person, that it shal have been voluntary in the sense that it has not
been obtained from him by fear of prejudice or hope of advantage, exercised or held out by
aperson in authority or by oppression.

"The principle set out in para (€) aboveis overriding and applicablein dl cases. Within that

principle the following Rules are put forward as a guide to police officers conducting investigations.

Non-conformity with these Rules may render answers and statements ligble to be excluded from
evidence in subsequent criminal proceedings.

l. When a police officer is trying to discover whether, or by whom, an offence has been
committed he is entitled to question any person, whether suspected or not, from whom he thinks
that useful information may be obtained. Thisis so whether or not the person in question has been
taken into custody so long as he has not been charged with the offence or informed that he may be
prosecuted for it.

1. As soon as a police officer has evidence which would afford reasonable grounds for
suspecting that a person has committed an offence, he shal caution that person or cause him to be
cautioned before putting to him any questions, or further questions, relating to that offence.

"The caution shal be in the following terms:

"You are not obliged to say anything unless you wish to do so but what you say may be put
into writing and given in evidence.'

"When after being cautioned a person is being questioned, or elects to make a satement, a
record shal be kept of the time and place a which any such questioning or statement began and
ended and of the persons present.

1.  (a Where a person is charged with or informed that he may be prosecuted for an
offence he shdl be cautioned in the following terms:

"Do you wish to say anything? You are not obliged to say anything unless you
wish to do so but whatever you say will be taken down in writing and may be given
in evidence

(b) It isonly in exceptiona cases that questions relating to the offence should be put to



the accused person after he has been charged or informed that he may be
prosecuted. Such questions may be put where they are necessary for the purpose
of preventing or minimising harm or loss to some other person or to the public or
for clearing up an ambiguity in a previous answer or statement.

"Before any such questions are put the accused should be cautioned in these terms:

“| wish to put some questions to you about the offence with which you have been charged
(or about the offence for which you may be prosecuted). You are not obliged to answer
any of these questions, but if you do the questions and answers will be taken down in
writing and may be given in evidence

"Any questions put and answers given relaing to the offence must be contemporaneousy
recorded in full and the record signed by that person or if he refuses by the interrogating
officer.

(© When such a person is being questioned, or elects to make a statement, a record
shall be kept of the time and place a which any questioning or statement began and
ended and of the persons present.

All written statements made after caution shdl be taken in the following manner:

€) If aperson says that he wants to make a statement he shal be told that it isintended
to make a written record of what he says. He shdl aways be asked whether he
wishes to write down himself what he wants to say; if he says that he cannot write
or that he would like someone to writeit for him, a police officer may offer to write
the statement for him. If he accepts the offer the police officer shdl, before
garting, ask the person making the statement to sign, or make his mark, to the
following:

l, _, wish to make a statement. | want someone to write down what | say. |
have been told that | need not say anything unless| wish to do so and that whatever
| say may be given in evidence

(b) Any person writing his own statement shall be adlowed to do so without any
prompting as distinct from indicating to him what matters are material.

(© The person making the statement, if he is going to write it himself, shall be asked to
write out and sign before writing what he wants to say, the following:

‘I make this statement of my own free will. | have been told that | need not say
anything unless| wish to do so and that whatever | say may be given in evidence.'

(d) Whenever a police officer writes the statement, he shall take down the exact words
spoken by the person making the statement, without putting any questions other
than such as may be needed to make the statement coherent, intdligible and
relevant to the material matters; he shall not prompt him.

(e When the writing of a statement by a police officer is finished the person making it
shall be asked to read it and to make any corrections, dterations or additions he
wishes. When he has finished reading it he shal be asked to write and sign or make
his mark on the following Certificate at the end of the statement:

*| have read the above statement and | have been told that | can correct, ater or
add anything | wish. This statement istrue. | have made it of my own free will.'

Q) If the person who has made a statement refuses to read it or to write the
abovementioned Certificate at the end of it or to Sign it, the senior police officer
present shal record on the statement itself and in the presence of the person making
it, what has happened. If the person making the statement cannot read, or refuses



to read it, the officer who has taken i t down shall read it over to him and ask him
whether he would like to correct, dter or add anything and to put his signature or
make his mark at the end. The police officer shal then certify on the statement
itself what he has done.

V. If & any time after a person has been charged with, or has been informed that he may be
prosecuted for an offence a police officer wishes to bring to the notice of that person any written
statement made by another person who in respect of the same offence has aso been charged or
informed that he may be prosecuted, he shal hand to that person a true copy of such written
statement, but nothing shall be said or done to invite any reply or comment. If that person says that
he would like to make a statement in reply, or startsto say something, he shal a once be cautioned
or further cautioned as prescribed by Rule 111(3).

VI.  Pesons other than police officers charged with the duty of investigating offences or
charging offenders shall, so far as may be practicable, comply with these Rules.”



