
FACULTY OF LAW THE AUSTRALIAN NATIONAL UNIVERSITY 

George wnUams 
EMAlL Gcorge. WilliamS@anu.edu.au 
TEL (06) 279 8140 

27 June 1996 

The Research Director 
Legal, Constitutional and Administrative Review Committee 
Parliament House 
Brisbane Old 4000 

Dear Sir 

Inquiry into Truth in Political Advertising 

I attach a submission for the above inquiry. 

Please contact me if I can be of any further assistance. 

Yours sincerely 
. , 

~a~ 

.. 



Inquiry into Truth in Political Advertising 

Legal, Constitutional and Administrative Review Committee 

Submission by George Williams 
Lecturer in Constitutional Law, Australian National University 

Barrister a/the Supreme Court o/ the ACT alld o/the High Court o/Australia 

Introduction 

This submission is based upon a submission I made to the Commonwealth 
Parliament's Joint Standing Committee on Electoral Matters in relation to its Inquiry 
into Push Polling. Although that Committee has not yet delivered its report, many of 
the submissions to that Inquiry are also relevant to the issues before the Legal, 
Constitutional and Administrative Review Committee. 

After outlining some general constitutional matters relevant to most of the issues 
before the Committee, this submission proceeds to address the relevant issues in 
turn. 

I have attached to this submission: 
1. an article in V,e Australian Financial Review dated 30 April 1996 entitled 

HAct and Reality are Polls Apart". 
2. proof pages of an article entitled "Sounding the Core of Representative 

Democracy: Implied Frcedoms and Electoral Reform", which will be 
published in August in the Melbourne University Law Review. Footnote 13 of 
this article contains a bibliography of materials on the High Court's 
recognition of an implied freedom of political discussion. 

The High Court and Freedom of Political Discussion 

The High Court has traditionally interpreted the Australian Constitution in a manner 
unsympathetic to and unsupportive of the protection of fundamental freedoms such 
as the ability to protest) Decis ions like that in the Communist Party Case2 

demonstrate the preoccupation of the Court with the ambit of Commonwealth power 
rather than any interest in or enthusiasm for the construction of rights and freedoms . 

In recent years, the approach of the High Court to the constitutional protection of 
civil liberties has Significantly shifted. The Court has applied more robust and, in 
some cases, imaginative protection) The primary facets of this shift have been the 

lSee G William.<;. ~Civil Liberties and the Constitution - A Question of Interpretation" (1994) 5 
Public Low Revit!w 82. 

2Ausrralian Commullist Party v Commonwealth (1951) 83 CLR 1. See Wjnter1on. G, "The 
Significance of the Commullist Party Case." (1992) 18 MULR 630; G WilIiams, "Reading the Judicial 
Mind: Appellate Argument in the CommwJist Party Case" (1993) 15 S'yd LR 3. 

3In respect of the finding of some judges in Leeth v Commonwealth (1992) 174 CLR 455 that the 
o,nstitution contains a guarantee of equality before the law, see D Rose, "Judicial Reasonings and 
Responsibilities in Constitutional Cases~ (1994) 20 Monash University Law Revit!w 195. 



Court's reinterpretation of section 117 of the Constitution,4 which protects out-of­
State residents against "any disability or discrimination" J and, perhaps morc 
significantly, the Court's discovery that the Australian Constitution contains an 
implied freedom of political discussion. Though foreshadowed by Murphy J in 
decisions such as Miller v TCN Channel Nine Pty Ltd,S this implied freedom did not 
achieve majority acceptance until the Court's decision in Australion Capital 
Television Pty Ltd v Commonwealth.6 It is this implied freedom, or some derivative 
therefrom, which offers the greatest scope for the constitutional protection of 
political speech (including political advertising). 

The Implied Freedom of Political Discussion 

The Constitution does not expressly provide that the people of Australia possess the 
freedom to discuss political matters. Sparse treatment is given to individual rights, 
with provisions such as section 80 providing for a right to trial (though limited to 
indictable matters) and section 116 conferring a measure of freedom of religion. 
The closest that the express provisions of the Constitution get to any freedoms 
relating to the electoral or political process are sections 7 and 24, which respectively 
provide that the members of the Senate and the House of Representatives "shall be .. 
directly chosen by the people".? 

In Australian Capital Television the High Court implied from the Constitution a 
freedom to discuss political matters.8 The freedom was based upon the system of 
representative government created by the text and structure of the Constitution. The 
primary textual basis was sections 7 and 24, although other provisions, such as 
sections 30 and 41, were also relevant. In the opinion of six of the seven judges in 
Australian Capital Television, the system of representative government created by 
the Constitution. or at least the text of sections 7 and 24, necessarily requires for its 
efficacy and maintenance that the Australian people are able to discuss political 
matters without undue governmental interference. Hence the Court, by majority, 
held that the Constitution impliedly contains a freedom of political discussion. 

The High Court applied the implied freedom in A~tralian Capital Television to 
strike down parts of the Political Broadcasts and Political Disclosures Act 1991 
(Cth). That Act banned certain forms of political advertiSing on the electronic media 
during election periods. Some free air time was to be provided to participants in the 
electoral process, although 90% of this time was earmarked for panies represented 
in the previous Parliament. The ban on political advertising was held to infringe the 
implied freedom of political discussion and was therefore declared invalid. Mason 
Cl argued that the Act would favour: 

4Street v Queenslami Bar Association (1989) 168 CLR 461. 

5(1986) 161 CLR 556. 

6(1992) 177 CLR 106. 
7Sce also Constitution, ss 25, 30. 41. 

8Sec also Nationwide News Ply Ltd v Wills (1992) 177 CLR 1. For analysis and discussion of these 
decisions, see Symposium: Constitutwnal Rights for Australia? (1994) 16 Syd LR 145; DZ Cass, 
"Through the Looking Glass: The High Court and the Right to Speechft (1993) 4 Public Law Review 
n9; G Kennctt. "lndividual Rights. the Hi2,h Court and the Constitulion~ (1994) 19 MUl.R 581. 



the established political parties and their candidates without securing 
compensating advantages or benefits for others who wish to 
participate in the electoral process or in the political debate which is 
an integral part of that process.9 

The implied freedom of political discussion was also recognised in Nationwide News 
Ply Ltd v Wills,10 which was handed down on the same day as Australian Capital 
Television. The freedom was subsequently applied and developed in three decisions 
handed down in October 1994; Theophanous v Herald & Weekly Times Ltd,l1 
Stephens v West Australian Newspapers Ltd12 and Cunliffe v Commonwealth.13 

Each of these cases developed the notion that an implied freedom of political 
discussion can be derived from the system of representative government created by 
the Constitution. Theophanous applied the implication to override aspects of the 
common law of defamation. Stephens demonstrated that the implied freedom could 
be applied to State political matters and that a counterpart implication could be 
derived from the system of representative government created by a State 
Constitution, in this case that of Western Australia.14 The High Court has not 
addressed the issue of whether a counterpart implication could be derived from the 
Queensland Constitution.15 

The High Court's approach to implied freedoms generally was recently refined and 
narrowed in McGinty v Western Australia.16 In that case, a new majority emerged on 
the Court consisting of Brennan Cl, Dawson. McHugh and Gummow 11. While 
Gummow 1 was a new appointee. the other members of the majority had all dissented in 

9(1992) 177 CLR 106 at 132. 

10(1992) 177 CLR 1. 

11(1994) 182 CLR 104. 

12(1994) 182 CLR 211. 

13(1994) 182 CLR 272. For commentary on these decisions, see TI:I Jones, "Comment Legislative 
Discretion and Freedom of Political Communication" (1995) 6 Public Law Review 103; A Twomey, 
"Thcophanous v Herald & Weekly Times Ltd; Stephens v West Australian Newspapers Ltd" (1994) 
19 Melbourne University Law Review 1104; FA Trindade, '''Political Discussion' and the Law of 
Defamation" (1995) 111 LQR 199; G Williams, "Engineers is Dead, Long Live the Engineers!" 
i1995) 17 Syd LR 62. 

4In Muldowney v South Australia (1996) 136 ALR 18 it was argued that such an implication might 
also be derived from the Constitution Act 1934 (SA). As the Solicitor-General for South Australia 
conceded that the South Australian Constitution contains such an implication "in like manner to the 
CommonwealLh Constitution", the High Court did not need to decide the issue (ibid, at 5). 
15 See Lloyd, S, "Constitutional Guarantees of Rights", Subtitle 19.6 of Volime 19, "Government", 
Laws of Australia (Law Book Co, 1994) at 62. 
16(1996) 134 ALR 289. There was also some discussion of the implied freedom of political 
discussion in Langer v Commonwealth (1996) 134 ALR 400. A majority, with Dawson J dissenting, 
found that s 329A of the Commonwealth Electoral Act 1918 (Cth) was valid. While the majority 
dealt briefly with the implied freedom of political discussion and narrowly construed the freedom in 
finding that it did not invalidate the provision, it was not strictly necessary for the Court to examine 
the issue as it was not argued by the plaintiff. The implication was argued in the related case of 
Muldowney v South Australia (1996) 136 ALR 18, in which the Court unanimously found that the 
implication (derived either from the Commonwealth or State Constitution), could not invalidate s 
126(1)(b) or (e) of the Electoral Act 1985 (SA). See A Twomey. "Free to Choose or CompeJIed to 
Lie? - The Rights of Voters After Lanl{er v VIe Commonwealth" (1996) 24 FL Rev 201. 



the earlier decision of Theophanous. In McGinty this majority narrowed the scope for 
implying frecdoms by emphasising that such freedoms could only be derived where they 
could be securely based in the text and structure of the Constitution rather than in any 
underlying notions of representative democracy.17 In arguing for a shift in approach, the 
majority did not cast doubt on the implied freedom relied upon in Australian Capital 
Television. However, McHugh J, with some support from Gummow J, suggested that 
the use of the implied freedom in Theophanous to override the common law should be 
reconsidered. 

Applying the Implied Freedom of Political Discussion 

Determining whether a law infringes the implied freedom involves a two stage 
process. In order for a law to be declared invalid, it must first be shown that it 
impinges upon political discussion and secondly that it does not adequately serve, or 
is disproportionate in its impact upon political discussion in serving, a competing 
public policy interest. 

1. The Ambit of "Political Discussion" 

"Political discussion" is obviOUSly very difficult to delineate. No hard and fast 
dividing line betwecn "political" and "non-political" discussion will be possible.18 

The High Court will be forced to determine the boundaries of the concept on a case 
by case basis. In Australian Capital Television, the ambit of the implied freedom 
was described variously as being "freedom of communication in relation to public 
affairs and political discussion",19 "(f]reedom of discussion of political and 
economic matters",20 "freedom within the Commonwealth of communication about 
matters relating to the government of the Commonwealth",21 "freedom of political 
discourse,,22 and the "right of the people to participate in the federal election 
process".23 In Theophanous, Mason CJ, Toohey and Gaudron JJ described the 
implication in even wider terms: 

For present purposes, it is sufficient to say that "political discussion" 
includes discussion of the conduct, policies or fitness for office of 
government, political parties, public bodies, public officers and those 
seeking public office. The concept also includes discussion of the 
political views and public conduct of persons who are engaged in 
activities that have become the subject of political debate, eg, trade 

17G WiIliams, "Sounding the Core of Representative Democracy: Implied Freedoms and Electoral 
Refonn" forthcoming in 1996 in Melbourne University Law Review. 

181n lheophanous (1994) 182 CLR 104 at 122, Mason CJ, Toohey and Gaudron JJ spoke of the "the 
absence of any limit capable of definition to the range of matters that may be relevant to debate in 
the Commonwealth Parliament and to its workings". 

19 Australian Capital Television Ply Ltd v Commonwealth (1992) 177 CLR 106 at 139 per Mason 
Cl. 

20Ibid at 149 pcr Brcnnan J. 

21Ibid at 168 per Deane and Toohey 11. 

22Ibid at 212 per Gaudron J. 

23Ibid at 233 per McHugh J. 



union leaders, Aboriginal political leaders, political and economic 
commentators.24 

The width of the freedom was further demonstrated by their Honours' adoption of 
Barendt's statement that: 

"political speech" refers to all speech relevant to the development of 
public opinion on the whole range of issues which an intelligent 
citizen should think about.25 

Australian Capital Television and Theophanous demonstrate the potential width of 
the class of speech or discussion that is constitutionally protected. This was 
established even more starkly by Cunliffe. In that case, a majority of the High Court 
held that the implication extended to the giving of immigration assistance and the 
making of immigration representations.26 

2. The Test to be Applied 

The High Court has applied the implied freedom of political discussion to invalidate 
statute law and to reshape the common law. In the case of the common law, the 
implication may craft a new defence more sympathetic to the rationale of the 
implied freedom and the system of representative government in Australia. The 
Parliament will not be able to override a constitutionally mandated defence. Where 
the High Court finds that a statute or the common law unacceptably breaches the 
implied freedom it cannot be expected that the Court will afford the Parliament "a 
margin of appreciation" .27 

A. The Implied Freedom and Statute Law 

Even if a statute impinges upon political discussion, the law will not 
necessarily be declared invalid. It must further be shown that, in trenching upon the 
freedom, the law does not adequately serve a competing public policy purpose. 
Different language was used by the judges in Australian Capital Television to 
describe the test to be applied once it has been determined that a law impinges upon 
political discussion. Mason Cl suggested that a restriction or prohibition that targets 
ideas or infonnation will be more difficult to sustain than a restriction or prohibition 
that targets an activity or mode of communication by which ideas or infonnation are 
transmitted.28 

A frequent element in the tests adopted by members of the High Court in 
Australian Capital Television was the concept of proportionality, that is, notions of 

2411leophanous v Herald & Weekly Times Lld (1994) 182 CLR 104 at 124. 

25Ibid at 124, quoting E Darcndt, Freedom of Speech (1985) at 152. 

26See G Williams, "Engineers is Dead, Long Live the Engineers!" (1995) 17 Syd LR 62 at 79. 
27Brennan J, now Chief Justice of the High Court, was the only judge to afford "a margin of 
appreciation" to the Parliament in the free speech cases. See Australian Capital Television Ply Ltd v 
Commonwealth (1992) 177 CLR 106 at 158-159; Theophanous v Herald & Weekly Times Ltd (1994) 
182 CLR 104 at 156. 
28Australian Capital Television Ply Lld v Commonwealth (1992) 177 CLR 106 at 143. 



reasonableness or appropriateness to a legislative purpose. This approach was also 
widely adopted by members of the High Court in Muldowney v South Australia,29 
the most recent decision in the area. Such an approach has been used by the High 
Court in other areas, such as in determining the ambit of the Commonwealth's 
implied incidental power, where the exercise of power raises a question of 
legislative purpose,30 The proportionality test examines whether a law, in 
abrogating, restricting or regulating political discussion, can escape invalidity by 
being appropriate and adapted to the service of some other competing public policy 
purpose, such as the elimination of racial violence or the protection of reputation. 
To escape invalidity, a law would need not only to be directed to this other purpose 
but would need to pursue it in a way that is not disproportionate to the consequential 
restriction of political discussion. 

The proportionality test obviously raises issues of "balancing" and 
"reasonable regulation". To adequately protect political discussion and protest, these 
interests must be regarded by the High Court as paramount; as Mason Cl recognised 
in Australian Capital Television, "ordinarily paramount weight would be given to the 
public interest in freedom of communication ll ,31 Political freedom should only be 
capable of being overridden in compelling circumstances. If the proportionality 
process does not afford political discussion and protest this weight the Constitution 
will afford only minimal protection, despite the significance attached to political 
discussion by the High Court. 

B. The hnplied Freedom and the Common Law 

Theophanous demonstrated that the implied freedom of political discussion can 
impact upon the common law. A majority in that case applied the implication to the 
common law of defamation and in doing so reshaped that aspect of the common law 
to better protect political discussion. The leading judgment in Theophanous was the 
joint judgment of Mason Cl, Gaudron and Toohey n. The joint judgment developed 
a new constitutional defence that overrode the common law and any inconsistent 
statute law. It was held that political discussion involving public figures cannot be 
attacked by way of a defamation action where the publisher of the speech can 
establish that: 
1. it was unaware of the falsity of the material published; 
2. it did not publish the material recklessly, that is, not caring whether the material 

was true or false; and 
3. the puhlication was reasonahle in the circumstances. 

Difficult questions arise in regard to the common law as it affects political protest. 
The High Court's approach in Theophanous means that where the common law 
impinges upon political discussion, whether it be in the fonn of protest or otherwise, 
it may be reshaped (or constitutionalised) to achieve a higher level of protection for 

29(1996) 136 ALR 18. 

30See Nationwide News Ply Ltd v Wills (1992) 177 CLR 1; Cunliffe v Commonwealth (1994) 182 
CLR272. 
31 Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR }06 at 143, per Mason 
o. 



such discussion. The common law may be modified in line with the implied freedom 
even where it is long-standing or where it had been thought that the law had come to 
represent an acceptable balance between diverse interests. The impJ ied freedom has 
thus established free political discussion as a supra (or paramount) interest that can 
override the carefully constructed common law balances reached by judges over 
many years. It is the constitutional freedom that infonns the content of the common 
law rather than vice versa, as Gaudron J suggested in Australian Capital 
Televisioll.32 For this reason, the implied freedom is both a potent and a 
controversial force in the development of the common taw. 

Issues to be Addressed 

Each of the issues below is addressed in light of the material outlined above and the 
attachments to this submission. 

I. Is it possible to legislate against false or misleading political advertising? 

The High Court has laid down clear restrictions upon the capacity of the 
Parliament or the common law to restrict political advertising. However. the 
Court has definitely stated that there is no absolute right to engage in political 
speech, including political advertising. Accordingly, political advertising 
might be regulated on the basis of meeting some other significant public 
interest. The public interest of proscribing false or misleading political 
advertising would seem to be such an interest. In drafting such a law it 
would be important to take account of tbe three criteria laid down by the 
High Court in Theophanous. If the restriction goes beyond these criteria or 
beyond what is necessary to meet the public interest, the High Court may 
find the law invalid. 

2. Does political advertising deal with concepts too vague and controversial to 
be determinable? 

The boundaries of what is "political advertising" are obviously very 
imprecise. Nevertheless, it may be possible to draft a definition capable of 
encompassing most foans of political advertising, which would not 
encompass other advertising. such as commercial advertising. Such a 
definition might focus upon the purpose of political advcltising, that is, that 
the advertising is directed at influencing a voter as to how he or she should 
cast his or her vote at an election.33 The definition might be further 
restricted to anI y encompass advertising occurring during an election period. 

32JnAuslrDlion Capital Television. Ply Lld v CommQ/iweollh (1992) 117 CLR ]06 at 217, Gaudron J 
Slated that: -As the implied freedom is one tbat depends substantially on the general law, its limits 
arc also marked out by the general law. Thus, in gcneraltenns, the laws which have developed to 
regulate speech. including the laws with respect to defamation, sedition, blasphemy, obscenity and 
offensive language, will indicate the kind of regulation that is consistent wiUt the freedom of political 
discourse." This statement was not borne oul by the majority decision in Theophanous. 
33 See the definitions of "political advertisement" and "political matter" in Political Broadcasts and 
Political DisclQsures Act ]991 (Cth), ss 95B, 95C, and 95D. 



As any restriction on political advertising would obviously be controversial 
and the subject of community concern, the Parliament should err on the side 
of caution and draft a narrower rather than a broader definition of what is 
"political advertising". 

3. Should there be legislatioll restricting false or misleading political 
advertising? 

One might argue that there are greater concerns that should be targeted, such 
as the growing use of push polling. However, false or misleading political 
advertising should also be regulated. Even though there is not a high 
I ikelihood of a large number of prosecutions under any such provision, it 
would stand as a symbolic statement that the Parliament of Queensland will 
not tolerate campaigning of this type. The provision would also be useful as 
a deterrent against such conduct should extreme forms of this conduct 
actually occur. 

4. liJIhat distinctionJ if any, is there betwee" advertising which deals with 
political activities and advertising which deals with commercial activities? 

In IheopJranous, the joint judgment of Mason Cl, Toohey and Gaudron 11 
indicated that the High Court's freedom of political discussion protects only 
political advertising and not commercial advertising. There is a significant 
constitutional distinction between political and commercial advertising. 

5. To what extent should legislation governing political advertising impede free 
speech? (Particularly as regards the Commollwealth Constitution.) 

This question is addressed in issue 1 and in the material outlined above. It 
should be noted that the High Court might also derive a counterpart 
implication of freedom of political discussion from the Queensland 
Constitution to match that which it has derived from both the Commonwealth 
and W cstcrn Australian Constitutions. The short answer to this issue is that 
legislation governing political advertising should only impede free speech to 
the minimum amount necessary to meet a competing public policy interest. 

6. What should be the form of any truth in political adlJertising legislation? 

To maximise the chances of not infringing the Queensland or Commonwealth 
Constitutions, such a law should be worded precisely and might only 
proscribe political advertising that is untrue and, crucially, that the person 
making the advertisemcnt "knows to be untrue". Without this latter element, 
the law might create an inappropriate balance that does not match that laid 
down by thc High Court in I1teophanous. A political advertisement that is 
merely "likely to be misleading or deceptive" may catch general forms of 
political advertising and not sufficiently meet a competing public interest to 
be valid. 



7. What remedies should be available or penalties imposed by the legislation? 
(Consideration may be given to injunctions, declaratory orders, withdrawal 
of advertisements, retractions, corrections, fines or damages.) 

Imprisonment is inappropriate and may make the law unconstitutional on the 
basis that it goes beyond what is necessary in regulating political discussion. 
Some level of fine should be imposed and, consistently with public interest, 
the law should make provision for the withdrawal of advertisements, 
injunctions and, if appropriate, the publication of a correction. 

8. What defences should be provided for within the legislation? 

A defence should be modelled upon that set out by the High Court in 
Theophanous. Specifically, it should be a defence if the person: 
1. was unaware of the falsity of the material published; 
2. did not publish the material recklessly, that is, not caring whether the 

material was true or false; and 
3. the publication was reasonable in the circumstances. 

9. What should be the position of third party publishers? 

There should be no sanctions imposed upon third party publishers unless it 
can be shown that such a publisher was itself aware that the political 
advertisement was false or perhaps published the advertisement reCklessly. 
A third party publisher should not be required to make onerous enquiries as 
to the truth or falsity of any advertisement. 

10. Who should determine whether there has been a breach of the legislation and 
what the appropriate remedy should be? 

This should be a matter determined before a court. Given that such issues 
will be highly contentious and that there may be allegations that prosecutions 
are politically motivated, the independence and integrity of the judicial 
system will be required. 

11. Are there sufficient controls upon the use o!how-to-vote cards? 

How-to-vote cards might be subject to the same restrictions as might be 
placed upon political advertising. That is, it might be made an offence to 
publish or distribute a how-to-vote card containing false infonnation. Such 
a provision should be subject to the same defences as apply to political 
advertising. 



12. What additional controls, if any, are required in relation to how-ta-vote 
cards? 

Section 303 of the Electoral Act 1992 (Australian Capital Territory) places 
restrictions upon the doing of anything for the purpose of influencing the vote 
of an elector, including the handing out of how-to-vote cards, within 100 
metres of polling places. Such a restriction should not be inserted into 
Queensland law. There is a possibility that section 303 would be found 
invalid by the High Court for infringing the implied freedom of political 
discussion. 

~ ~~iams ~;~~~:i'l;~~ 
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SOUNDING THE CORE OF REPRESENTATIVE 
DEMOCRACY: IMPLIED FREEDOMS AND ELECTORAL 

REFORM 

GEORGE WILLIAMS· 

Ib, Ihi.! IlrIic/~ Ihe Iw/hor Ilna/)"Se1 ruml de~t l/Jpli/elll.1 ill Iht High Cullrl:, opprooch 10 duivilll 
implitd frudlllll.< from Ihe Au.l/m/i,m CmWillllioll. Tilt focu.1 il 11/10/1 fht Hir,h Cm"':! 1996 
dtci.<ioll:l ill McGinty v Western Australia, Langc l \. CommoolVl:lIlth (wd Muldowncy v Sooth 
AlI~'r"dia. The dui.liml.! art t.wmin~d in Ih t I:Iml~AI of Iht lligh C(IIIN:' dt"tll'l"'~1/1 uf 11 cow·tpl 
'1 rtprt.lt/llalive KQV~mmelll (I''' reprt:.'UI'ali.·t d"mOi:fIH:,). hI IIK/I/ /Jf McGinty, Iht amhO! sed. 
10 dtltnllint whal jilTlhu righls 0,. f rudollls migllt b~ duil·td from Iltt Cm/Sl iIUlio/! b)' 'h~ lligh 
C",,·I. Tht iss/l t is 0 cri llcollllle fnr bul" clllmilu{;lJIlllf ilue'prellll im/ gt>ltwll), ,md/ur Iht mlt uf 
Ihe H/gh CO"" 11 rtli.<t:.! Julltwmemal iSlUt S rdalml: IQ rite le.~iliJIHlC)" of /irK// COIIft decisiOlI' 
"Iilting./ 

I N T RODUCTI O N 

T he High Court 's decisions in McGinty v Western Australia!, Lallger v Com­
monwealth2 and Muldowne)' v SOl/lh AlIstra/i{/3 mlU"k a subtle shift in the 
approach of the Court to deriving implications from lhe Auslralian Constitution 
McGillfy is the central case of the three as it provided the High Court with the 
greatest opportunity to elaborate. Perhaps in response to criticism of earlier 
dccisions4 or due to changes in the composition of lhe Court,S McGinty resulted 

BEe (Maeq) LLB (Hons) (Macq), LLM. (NSW): .Barrister, SU{lrcm<: Coun. of the Australian 
Clpit~l Territory and of the H!gh Court of Ausu~ha; Lectllrer, Faculty of Law, Australian Na· 
tional University. The author lhanks Michacl Coper ,md Amcli~ Sinlpsoo for their comments on 
a~ earlier draft. 

1 (t9%) 134 ALR 289 ('M(:Ginly') 
2 (19%) 134 ALR 400 ('umxer'). 
3 (High Coon. of Australia, Brennan Cl , DawSOIl. Toohc),. GaudrOll, Md logh und Gllmmow H, 2£ 

A?n l 1996) ('Mu/downe}"'). The au thor appcan:d in this mMter I\~ (:OOn5c\ for the plaintiff. 
4 &e, eg, Tom CampbcU, 'Democracy, Human Righl~ 1WI Posilive Law' (1994) 16 .),)'Il'l~)' UII' 

Rn';e,," 195. 
~ 11t~1w",m.. y H,m.1d ,md Wed/y 1imes Lld (199") t 81 CLR 104 (,TJ"'''Phu",,,,z') 3nd 

Sltp/l~ .... , W<!ll AUllralio>l N~wJpap~'s Lld ( 1994) 182 C LR 21 1 ('SI~phlJu') weI"C beard by a 
High Coon coru;isting o f Mason 0. Bn:nn;uJ, Oeanc::, Dawson, Toohcy. Gaudron and Mc HlIgh 
JJ. Mason 0 , Oca."1C, Toohcy and Gaudron JJ formed lhe m:tjo rilY in lhose d«isioIl5, !he high 
Wltet mark o f the irnpHed fn:cdom of poI'li(:al di$CU.<Sioll (~ Gcorgo.: Williams, . i-:llgillurs is 
[kad, Loog Live !he Engineers! ' (1995) 17 S)vJll~Y ,~'" R~I'itw (2) . Ma$QIl Cl and 1)c:mc) 
slk~qucnlly left !he Court . In McGillty, lhe m:ljulilY (:On~i$led of Brcnllan CJ, Dawson, 
f.-k:Hugh and Gummow JJ . with Thohcy and Gaudron JJ di.\SCnling. Control of lhe development 
uf implied frccdoms was 100110 the mlllonlY of 'T1!tOp l/rIIWI,J and SUI/llt ll! plus Gummow J, a 
Il(;W apPOlntcc. The positiOfl of lhe other new apPOlntCC, Kilt)' J, rem~ins unknown (see }alm 
"aiifax /'ubliculitm., PI)' Lld \' Dot ( 1995) SO A Critn R 41 4, 43 11-42 (Ki rby 1')). 
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in a new approach to implied rights and freedoms, This new approach is to be 
welcomed. While it narrows the scope for implications and negates the possibility 
of an implied bill of righls,6 it does offer the potential for a more certain and 
enduring set of political freedoms. 

The development of implied freedoms is central to thc role of the High Court 
today. In decisions such as Thcoplw1lQUS v Herald and Weekly Times Ltd' and 
McGjllly, battlc lines have emerged between members of the High Court on 
issues of far wider concern such as Iho process of constitutional interpretation 
generally and whether the Constitution is lO be interpreted as a 'living force'8 or 
as a document still shaped by the vision of its drafters. Underlying these and 
other issues is the extent to which the development of implied rights marks the 
demise of the watershed decision of Amalgamated Society uf Ellgineers v 
Adelaide Steamship Co I1d. 9 

The question facing the Hi gh Court after McGim)' is - what arc the core 
characteristics of representative government (or, altcrnatively, representative 
dcmocracyy!1O 1be answer provides the key 10 the Future o f implied frccdoms 
because the Higb Court has recognised, I think correctly. that only the core 
clemeoLo; o f representative government can be discerned in Ihe text and structure 
orthe Constitution. McGimy indicates that lhc High Court wi ll now adopt a more 
cautious approach to constilUlional implicatio ns and wi ll not imply freedoms 
unless (hey can be securely grounded in a narrower concept of representative 
government. This means that it will not be permissible 10 discover implications in 
My overarching or underlying concept such as representative democracy withoUl 
founding, and thereby limiti ng, such a concept in the text and structure of the 
Constitution. 

In Atrorney-General (Clh); ex rei McKinlay v COJIIlIJollwealth Stephen J ac-
kriOwledged that representative democracy: 

has finite limits and in a particular instance there may be absent some quality 
which is regarded as so essential to rc~rcsentalivc democracy as to place that 
instance outside thosc limits allogelher. I 

Thus, an electoral system might lack some quality, such as a freedom to discuss 
political matters, so that any rcpresentatives elected under the system would not 

I) Sc:c AUSlmli(f1! Cap;mf Te!,.,,;,';OIl Ply Lld" C,m!ilwmve"lliI ( 1992) 177 CLR 106, (,Auslmlial! 
CapiUll 1i!1"~isial!'). 136 (Masoo Cl); w lie Zi!'lC!l, 'A Judiel~lI )' Clealed Bm of Ri£hIS?' 
( 1994) 16 Sydller lAW Re~;ew 166. 

1 (1994) 182 CLR 104. 
s n.e<'l,hut/O/u (1994) 102 Cut 104, 173 (~ane 1). Adopi~d by Toobcy J in ""cGilllJ (1996) 

134 ALR 289, ] 19. 
'> (1920) 28 CLR 129 (,Ellg;"eux' C3SC' ) . See Micnacl Coper and Oeorgc Williams (cc1s), 110'1' 

MWI)' CheersJor EJ,gin .... rs? (Federation P fe'>S. fonbcoming 1996). 
10 '£lie term 'n:prescntau\'c goVt:lllmalt' has been pn:f .... ,e(/ over ' rt::pre.\Cntativc democracy' by 

l)aw~OJl, McH"gl! and Gummow J l Of) the b;lsi$ th~t the rorofler i~ the more nalTVW aDd pn:cISC 
eom:ept. On the other hand, Hrcnn:m Cl, Toohey and G3udmn JJ h3ve lellded 10 llse tbe Ierms 
interchangeably. S<:c 17let!phIllIOIIS (1994) 182 CLR 104, 1 2.~ (MMOO Cl . Toohcy and Galldron 
JJ), 189 n 56 (Dawson J), 199-201 (McHugh I): M,-Gi",y (\996) 134 ALR 289, 306 (Dawson 
J), J74 (Gummow J) . 

11 (L 975) ! 35 CLR 1, 57 ('M<."Killilly'). 
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have been 'directly chosen by the people' pursuant 10 ss 7 and 24 of the Austra­
lian Constitution. T he reasoning of the majority in McGinry, Brcnnan cr, 
Dawson, McHugh and Gummow 1J, endorsed this approach. 12 However, it was 
held that equali ty of voting power (or smne concept of 'onc vote, onc value') was 
nOt a legitimate implication as it is not an essential aspect of the system of 
representative government of Western Australia. One of the central issues to arise 
out of McGinty is the basis upon which the liigh Court could distinguish between 
political discussion and equality of voting: power, with the former, but not the 
latter, hcing constitutionally mandated. 

The narrowing approach of the High COurt to constitutional implications 0[· 

right, and freedo ms has broad ramifications fOl" the Court'~ recent development 
of a freedom of political discussion. n That freedom was first recognised hy a 

12 a minori.ty Judgement in "'cGIIlI)" (1996) 134 ALR 289, 336 (J;&ud.un J). Tnoho,-v J w,,"\ also in I 
the minOllly . 

• 3 For IlIllIlysis Wld ~'(}Imncnl on llie dcvdopmc:nt of the implied freedom of political discllssioo, 
see generally: Nicholas Aroney, 'A Seductive Plau.~ibilily: r rc(;dom of Spce<:h in the ConSliHl­
tieo· (1995) 18 UlIil'us;ly uf Qllu lI.<Il",d {.nu· Jm.mu/249; f\;lcr Bailey. 'HRighting" the Con­
stilution Without a Bill of Rights' ( 1995) 23 I-i:duull.nw Rel'i,w I ; Eric 8.:Ircndt, 'E)cCltoo 
BroadcaslS in Ausualia' (1993) 109 l.nw Qllu"uly R,IIitw HiS; A Blacl::~hic ld. 'The Implied 
F,cedom of Communication' in Geolfn::y Linokll (ed), 1'"1111" " DiI~(;!;,"'S;II tllfwmli(m Cmm;­
I/rl;mwllLlw ( 1994) 232; A Bladoihield, 'Rcinl<:rpTel ing Ihe Conslillltion' in Jlldilh Brei!.. Jamcs 
Gilk:splC 3nd Murray Goot (c~h). (k,.,/QI"'II!"ts ill AlIst.~,liu'l P(.Jilir:s ( 1994) 23; O:Ivid Rogen. 
'Comparing Implied a.nd El(lKess CQRMih,\;ona' Fn:.edom.~' ( 1995) 2 /u"',.< Coot U";II"''';I.'' 
I~w Rtviel¥ I,)(): GcraId Cam~y, '"The Implied Freedom of I'nlit ic&1 DiKuuion _ It. hnpacloo 
::;IaIC ConstilUl!On!;· (t99~) 23 F"dem( UIU' Rel'i"w I SO: Dcborah Cass, 'Through the Looking 
OIa~: ~ High Coort and thc Right [() Speech' ( 1993) 4 I'lIbllC Lilw /ltl'ltll' 229: Pe/a 
Clcightoo. 'The Implied Guarantcc of F!l.:e ?olitic~1 Cornmuni c~fion ' ( 1993) 23 UlIIl'ersil)" of 
wt.~ttm AII.I·lru/i/1 Law Rtvie . ~ t63; N~il Do...gI ~~. 'P1eedurn nf Expre~sion under the Au.,tnlliatt 
C~nsmm ion' (1993) 16 Uni"","."ly of New .''';mlll \t'rlles Law Jmmwl 315; K Ewmg. ·Ne .... 
O;mstilutionat Construint. in AUSlralia ' (1993) Public; Ltnv 256: K Ewing. 'TIu; Legal Rcgula­
lion of Etec toral CampaIgn Fmancing m Australia: A Preliminary Study' (1992) 22 Ulfiverslly 
of W~Slem A llslralhl Law Revi~w 239; Arthur GlaS$, ·ArI.\"Im/iulI C"I,ilal Ttiell;.,i/m and lhe 
ApplicatlO1l of Constitutionul R!ghts' (1 995) 17 Sydnt)' {"-Ill· Rel'ltlw 29; Jelfrey Goldsworthy, 
'Implicalions in Language, Law and the ConStitution' in Geoffrey Linde ll (ed), Future f)i,u · 
(iu,,"," ;11 AllSlraliall CIIIWillltiolwl Law (1994) 150; Jcffrc)' GoJd~worthy, "The High Court, 
Impli<:d Rights and Constilutional Chungc' (M~TCh 1995) Qm/drum 4(i; Ali~on Hughes. 'lM 
High Court and Implied Cons ti tutional Righ'~: E~ploring fucdom OrC')fn'nuni~ati()n' (1994) I 
/)tu"'" 11lw Rtview 173 ; Geoffrey Kennel!, 'Individllal R;ght ~, the High Court and the C<)n~li­
tulion' ( 1994) 19 Mclbollrlle UII/vUJil)" 1.4/1_ Rt l'/r. ... 581: kn::my Kirk. 'CooS\itutional Implica­
tiOfl~ from RepresentallVe Democracy' (1995) 1.1 1-"ed".<l1 UM Rn·;tw 37: H Lee. 'The Austra­
liln High Court and Implied Fundamental Guarantees' (1993) Public h/I~ 606; Leighlol 
McJ)OIl~ld, '"fh,e Denizens of Dcmocrocy: The Hillh COUrt and t/l<: ·'Free Speech" Ca.<;<::~· (I994i 
5 Pltb/if." l.nw Re~;tw 160; Thlmicn O·Brien. 'Parliamcntnry Prh'i!cg<l ~nd the Implied l'rccdore. 
<;If Speech' ( 1995) 25 Q/lu"s/tmd l.nw Soclcl)· h:llmlal 569; Slepht-n O ' Mearl, 'Thtl'l,hulll1/ts 
and $Iepht>"'$: llx: Coru;tifUlKmaJ Freedom of Commullicnlion ami DefumJliOIl Law' (1995) 3 
·/~rls Lo", Jmm",1 105; S!:cv,," Ran:s, 'free Sl"'een 'lOd too UlW' ( 1995) l ;t A'U/,"<lI;,m 8,1;' 
Rtl·ie ... 2O'J; G Sanlow, 'A~pCCIS of Judicial Rcstraint ' ( 1995) I) Alls/mfim! IJ/lr ReV1tll· 116; 
I)aooki Spcagle, ·Austmli,m Cap/tul T~I~ I·i.<i,," PI,. I..ttly C"'""'OI,,,,,al,ll· ( 1992) 18 Me/bOlmll 
U~; I'UJ;ly lLI w Rl!I'iew 938; 'Sym~ioon: COllMi lul ion~ 1 Rights for Australia'" ( 1994) 16 
Sydll"Y l.nw Rev;e", 145; James Thomsoo, 'S louching Towl!rd~ Te ntcrficld : lllc ConslilOlionah· 
zalion OfTeR Law In Auslralia' (1995) 3 To,"1 Lt" " ReVitW 8 1; Annc Twomey. T/uophullous r 
H!/ald &: t''''til)' lima Ud; SII!I'IIC!IIS I' IVes! tlul lmlia'J Ntll'.<pt/pU,< I..tu· ( 1994) 19 Me/bQ/trIll 
U'li~us;I)' Ltnv Rtvit ... 1104; Sally Watker. 'Tile ' mlNl"l of the High Coo/t's Free Spc.::ch Cases 
on i)e famation Law' ( 199S) t7 S)"due,. Law Re~ielV 43; Gcorgc Wi!lianlS, above n 5; ~org~ 
Williams, 'Civil !jbertie;o,; and the Con'>\itution - A Qutsiioo of InlerpreUtion' (1994) 5 Public 
LAw Rtl';tw 82; Gcoxgc Willi~",s. 'A RcpohliC/iJl Trftdllion for Australia'! ' (1995) 1~ Federa! 
/..AwRtl'it .... 133. 
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majority of the High Court in Australian Capital Televisioll. 14 It was subse­
q:Jently developed in Theopha/Jous,/5 Stevens l6 and Cunliffe v COl1ll1lonwealth. '7 

McGinty simultaneously strengthened the central aspects of the implied freedom 
of political discussion, as developed in Australian Capital Television, while 
weakening some of its far reaching aspects, such as its application to the common 
law in the defamation case of Theophanolls. 

McGinty, [anKer and Muldowney have great practical significance. Each Gase 
involved a challe nge to an aspect of the electoral systems of Western Au~tril.lia, 
the Commonwealth and South Australia respectively. In each instance the Court 
indicated that constitutional implications will have little role to play in the 
process of electoral reform and hence the electoral systems of the Commonwealth 
and the States will be largely left to the respective Parliament. In its inquiries into 
push polling and the redistribution provisions of the Electoral Act 1918 (Cth), the 
Joint Standing Committee on Electoral Matters of the Commonwealth Parliament 
kept a keen eye on the extent of the High Court's recognition of implied free­
doms.ls The resolution in McGinty, Longer and Muldmvlley of certain ambigui­
ties in the High Court's approach affects whether the Parliament could, for 
example, proscribe push polling or mandatc 'truth in political advertising'. These 
decisions mean that the Parliament can implement the Committee's recommen­
dation that the Electoral Act 1918 (Cth) be amended 'to extend the variation from 
average divisional enrolment allowed three-and-a-half years after a redistribution 
from two to 3.5 percent' .19 The High Court has indicatcd that thc Parliament has 
considcrable latitude in amending the Electoral Act 1918 (Cth) to further depart 
from the concept of 'one vote, one value'. 

THE QUESTION Or ELECTORAL EQUALITY REVISITED: 

McGINTY 

In Western Australia, the number of voters per electoral district differs mark­
edly between districts. The system does not bear out the principle that voters 
should have equality of voting power in choosing a representative in the Western 
Australian Parliament. The Legislative Assembly in Western Australia consists of 
57 members each representing onc electoral district. The electoral districts arc 
divided between thc Metropolitan Area, containing 34 electoral districts, and the 

H The implied freedom of political discussion was also applied by members of tbe High Court in 
N{jli{",wid~ N~w.f Ply Lld v Wills (1992) 177 CLR 1 ('Nmioll\vid~ New.I '), a decision handed 
down on !he same day. In a series of dissenting judgments, Murphy J had also recognised a 
similar freedom. See AIIselllhmsf/orl/llduJlries (Opa alir!l!J) Ply Lld v Cmmlwllwl allh (1977) 
139 CLR 54, 88 (,freedom of movement, speech and other communication'); Milia v TCN 
Chall"el Niile PI)' Lld (1986) 161 CLR 556, 581 ('freedom of speech and othl;!r communications 
and freedom of movement'). 

IS (1994) 182 CLR 104 
IS (1994)182CLR211. 
17 (l994)182CLR272. 
B Join! Standing Committee on Electoral Mallers, Rl porl r)l! Ihe EffecliveMss (llId Appmpria/e­

ne.I·S of IlIe RedisrribUlioll Provisions of Paris III and IV of tire Commolllvfultlr EI~ {:I{)r(l! Act 
1918 (December 1995) 44 

1~lbid31. 
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remainder of the State, containing 23 electoral dislricls, At fhe 1993 Western 
Austral ian eicd.i(ln, the most populous electorate in the Melropolitan Area was 
Wllnneroo which had 26,580 enrolled volers, while the least populous electorate 
outside the Metropoli tan Area was Ashburton which had only 9,135 enrolled 
voters, The number of Wanneroo voters was 291 % of the number of voters in 
Ashburton. The voting system for the Legislative Council involved similar 
differences. The greatest dispari ty hetween the quotient for regions for the 
Council was that between the number of votcr~ required in the North Metropoli­
tan Region and in the Mining and Pastoral Region. The former had 376% of the 
number of voters in the latter's quotient. 

The plaintiffs, including l ames McGinty who was the Labor Opposition Leade:' 
of Western Australia, challenged the legislation gi ving ri se to these differe nces in 
voting power.20 It was argued that a system of representative democmcy was 
creat~d by both the Commonwealth Constitution and the Constitution Act 1889 
(WA) and that either or both of these requires that, in vOling for the Western 
All.~ tra lian Parliament: 

(i) evely legally capable adult have Ihe vote, and 
( ii) every person's vole be of equal value to the vote of every other person.21 

A cenlrai impediment to tbe plai nti lTs' argument was the High Court's earl ier 
decision in McKiJlJay. In that case, a majority, with Murphy J dissenting, held 
that ~ 24 of the Commonwealth Constitution does not imply a constitutional 
requirement of as near as practicable equal numbers of people per electoral 
division for the House of Representatives. However, the m<1jori ty did nol totally 
reject the notion tlmt s 24 requires some form of equality. Obiter dicta in 
McKilllay suggests it is possible that, in some situations, there might be such a 
degree of malapportionment between electoral divi sions as to bring into question 
whet.."rtcr the Parliament had been 'directly chosen by the people', For example, 
Mason 1 stated that: 

It is perhaps coneeivahle that variations in the numbers of electors or people in 
single member electorates could become so grossly disproportionate as to raise 
a question whether an election held on boundaries so drawn would produce a 
House of Representatives composed of members direct ly chosen hy the people 
of the Commonwealth.22 

20 The dim ihlll;fln nf VOlcrs 10 clcctoratcs for lhe I..t:£islalive A$~mbly and the l<:gisJativc Council 
o f WCi\lcm AlIslrnlia is achicYt:d by the Corntillllieo ACls Amendmcnl ACI 1899 (WA) and IlK 
EkCloral I>islricts ACI 1947 (WAJ, lIS amended by the ACI~ AmenUmer>1 (EkcIOI'3 I Reform) ACI 
1987 (WA). 

21 Pelcr Creigbl(ln, 'AppOI1ioniog Electoral Dislric~ in ~ Reprc.'iCfllalive IXloocrncy' ( 1994) 24 
t)qil'us;ty of most,m. Austmtia 1.lII\' RI!~;I!'" 78, nl 78 argllCd Ihal '(I Ji:)'$lem of rcp!CSCfltali~ 
ckmocrncy don; require a dcgrcc o f equalilY bdwceo d lXloral uiSll'icl.~, bill not cqualify iu aD 
abwlule sense'. See Dal'i:d Wiscman, ' lkfeclively Repre!iCnling RCp'lesenlalivc Democracy' 
( 1995) 25 UII/versily of Wes/ell! Au.tlruliu Law Re,·;t " · 77; Peter Creighloll , 'nerectively Repre­
sentjng RepcciClll!l.ti~ Democracy - A Reply ' ( 1995) 25 Umvtr.fily <if lV~sttm Australia hm 
Rt"i~w 85. 

22 McKlIIlay (1975) 135 CLR I, 61 . 
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McT icrnan and Jacobs JJ, in a joint j udgmenl,23 and Slephen J, in a separate 
judgmen(.2~ voiced a similar view. Murphy 1. disscnl ing, argued that s 24 
required as a 'standard o f equality the alternatives of equal numbers o f people 
and equal numbers of cleclOrs·.'25 

In M"Ginty, a majority cunsisti ng of Srennan Cl , Dawson, McHugh and 
Gummow n, rejected the plaint iffs' argument. Toohey and Gaudron n disser.ted . 
The matter was heard by only six judges; Deanc J not sitting, as by this time his 
appointment as Guvt:rnor-Gcncral of the Commonwealth had been annollnccd.26 

The Majority 

S rcnnan CJ , Dawson, Mc Hugh and G ummow JJ delivered !;eparatc judgments. 
1bere arc considerable d ifferences in emphasis between Ihc''«! judgments. 
Significantly. each assumed Ihat some form o f freed om o f poli lical discussio n 
could be implied from the Commonwealth Constitution. H owever, each also 
rejected the attempt to extend the l'ea!;(ming underlying that freedom to produce 
an implication of voter equality in Western Australia. Also rejected was the 
attempt to derive such an implication from the Constitution Act J 889 (WA). 

A certlral theme in the judgme nts of the majority was an atlemplto relocate the 
source of implied freedoms, including, presumably, the implied freedom of 
polilical discussion. TIK: majority argued that such freedoms inhere in thc text 
and struclure of the Commonwealth Constitution, rather tnll!l in any d istinct and 
nebulo us concepl o f reprcscntative de mocracy. Specifically. the implied freedom 
of po litical discussion could be 'drawn fm m the lext and structure o f PIs n and 
III of C h I of the ConslitUl ion and, in part icular, from the provisions of ss 7 and 
24' .21 

The approach of Dawson J in McGinty, as in earlier cases such as Theupha-
1I0US, highlighted the distinction between legitimate and illegiti mate implications. 
For DHwson J the text of the Commonwealth Constitution and the system of 
representative government thercby created: 

does not have any necessary charactcristics other than an irreducible mini mum 
requi rement that the people he 'governed by representatives ell!ctl!d in free 
c1cclions by those eligible 10 vote' .18 

2.1 lbid36-1. 
24 tbid 51. 
2S lbid 70. 
~ If lilt Court had split 3:3 in the case, Llle opinion of the Chief Justkc lVo uld have prevailed 

pUl'Suantto s 23(2)(b) of tha Judiciary Act t903 (Cth). However, it has been suggcsled that s 
23(2)(b) might I\sd f be invalid. Sec Federal COlllllli.lSI01ler ojTw:<IliOJI v SI lit /ells Farlll (A CT) 
'>1)' {.Id (1 981) J46 CLR 336. 387-8 (Murp hy J). A 3:3 result in the H igh Court might thus have 
led 10 ei th~ a l1: ·hearing of the maner before ,;even judge.> of the HIgh CouI1 or ~ challenge [0 S 

23(2)(b). An intrigu ing iS1i1le wu ukl ari~ if a Bench of six j udges were IU ~pli J 3:3 on whclhcr s 
23(2)(b) lVere valid. Sce Micb.:\eI Caper, """,,,m/efT " 'ill1 tile A"slrafilUl CtIllS/jlff/itHI (2n.:! ed. 
1988) 131-6 

71 ,",CGi"ry ( 1996) t34 ALR 289. 295 (BrcMnn CJ). 
'2i lbid 306 (DaWSOIl J quoting n toplwmms ( 1994) 182 CLR 104,20 1 (Mc llugh I). 
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The people must be able to make a 'genuine choice'.19 This approach nece. ... <oa rily 
limils the implications thal may be drawn, and was the basis of Justice Dawson's 
dissenting judgmcnt in AU.YfraliOlI Capital Televisioll. 

In McGillry. other judges adoptcd a similar approach. McHugh J attacked the 
notion that implications could be drawn from a concept of representative 
democracy itself implied from the Constitution.30 According to Brcnnan CJ; 

Tt is logically impermissible to treat 'representative democracy' as Ihough it 
wcre contained in the Consti!utlon, to attribute to the term a mcaning or content 
derived from sources extrinsic to the Con.~titutjon and then to invalidate a law 
for jncon~istency with the meaning 01' content so auributed.31 

This shift of foc us by the majority marked a significant changc from the ap­
proach of a d ifferently e()Jl~li t uted majority in earlier cases, particularly the 
majority of Mason CJ. Dcane, Toohey and Gaudron 11 in Theophallous.32 

The plaintifr.~ in McGi1lf), would have succeeded if they had been able 10 sho ..... 
that the We.~tern Australian legislature was bound by a guarantee o f voter 
equality implied either from the Commonwealth or the Western I\uslralian 
Constitutions. Arguing from the decision in McKill lay , Ihe majority held that 
there was no basis in the Commonwealth Constitution [or a guaranlee of voter 
equality at the State level. Indeed, it was found that in significant ways the 
Commonwealth Consti tution is inconsistent with any such notion of equality 
This is indicated by. for example, s 128 o f the Constitution , under which the 
votes of perSOIL" l i v i n~ in one of the less populous Stales are equ ivalent to the 
votes of persons livi ng in onc o f the more populous Slates for the purposes of 
achieving a majority of VOfes in a majoli ty of States.]3 Also rclevam was the 
equal representation of States, and not people. in the Senate and the facl that cad 
of the original States is guaranteed at least five seats in the House of Representa· 
tives undcr s 24 of the Constitulion.34 As Brennan Cl stated: 

Far from containing an implication affecting State disparities, thc ICxt uf Pts 11 
and IT! of Ch I of the Commonwealth Constitution and the slructure of the Con· 
stitution as a whole are inconsislcm with such an impliealion. ~~ 

Accordingly. no implication arose from the Comm(lnwcalth Constitution that 
could bind, by virtue of s 106 of the Constitution or otherwise. State legislaturc5 
to achievc equality of voti ng power. This meant thal it was not necessary for the 
majori ty to examine the further question of whether, under the Commo nwealth 
Con~ t j (ut ion and a~ suggested in McKilllu)" the electoral districts ex. isting in 
Western Australia could be unconsti tutional due to extreme malapportio nment of 
votcrs 10 electoral districts. However, such a question might need to be examined 

29 McGi!lly (19%) 134 ALR 289, 304 (D~ws()n J). 
3Q MeG/1l1)' (1996) 134 ALR 21S9, 347. 
1I lbi(! 29S.6. 
n Sce above n 5. 
H Mc(iillly (1996) 134 ALR 289, 349 (McHugb J). 
34 lbid 349-50 (McHIIgh J) . 
3~ li)id 300. 
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I 
in regard to the Western Australian Constitution if McKilllay were \0 operate .ey 
with parity ofrcasonmg.36 

Brennan Cl left open the qU~li(J{l of whether, in contradiction 10 McKilllay or 
otherwise, the Commonwealth Constitution requires a level of equality of vOIing 
power at the Commonwcahh rather than at the State level. For the purpose of 
argument, Brennan Cl was prepared to assume: 

without deciding, that the provisions of the Commonwealth Constitution im­
plicdly preclude d eetoral distributions that wou ld produce disparities of vOling 
power - of whatever magnitude - among those who hold the Commonwealth 
franchise in a SllllC.J7 

Despite the conclusion of the other majority judges that no such guarantee of 
equality could he derived, Bl'ennan CJ's assumption mealll that there was no 
maj ority fm such a proposition. However. the reasoning used by Brennan Cl is 
at least consistent with such a find ing.3M 

Alternatively, the plaintiffs might have succeeded if they had obtained a finding 
that a guanmlee of voter eq uality could be derived from the Ctmstitulion Act 
tSR9 (WA). In 1978, s 73(2) was inserted inlo Ihat Act. Section 73(2) entrenches 
laws of Western Australia, including tbe Consti tution Act 1889 (WA), ,hat would 
be affccted by Bills of thc scveral kinds specified in the provision.39 This 
includes, in s 73(2Xc), a Bill thal 'expressly or impliedly provides that the 
Legislative Council or the Legislative Assembly shall be composed of memhcrs 
other dum members chosen directly by the people' . 

Section 73(2)(c) was appli ed in Stephells 10 derive a counterpart implication of 
freedom of political discussion rram the Con.<;li tulion of Western Austral ia. Thus, 
in Srepilelts, Brennan CJ stated that s 73(2)(c): 

entrenches in the COII.,·liluriol/ Act the requirement that the Legislative Coom:ii 
nnd the Legislative Assembly be cumposed of members chosen directly by the 
people. This requiremcnt is drawn in terms similar to those found in ss 7 and 24 
of the Commonwealth Constitution from which the implication th3t effco;;ls a 
constitutional freedom to discuss government, governmental institutions and 
politica l matters is substantially derived. By pari ty of rea.<;oning, a similar im­
plicalion can be drawn fro m the COllstitlltioll Act with respecl 10 the systcm of 
government o f Weste rn Australia therein prescribcd.4li 

36 This issue was not addre~.;cd explicitly by Brcnnan Cl, McHugh or Gummow JJ. DllwlOn J 
brieny examined wocthcr the IIlll lapp0<1ionment in WCIlk:ro Australia was of .wrfjeicnl Illlgni­
tude 10 give rise ((Ilhc iOl1 of iU'gulm:nt put in McKilllu)'. He found that the 'ex lr~!I1e si ' uation.~' 
considered in McKill/lIy lI.'ere 'ul-1rkcdly diff",cnl from that which eAists untler the relevant 
Western AustfOllian Jcgidalion': ~kGil/ly ( 1996) 134 ALR 289, 31 1. 

J1 Ibid )00. 
311 NolC that Ilrenna .. J'~ 'assurnplion' was by way of explanation ooly. lk: conludcd by saying: 

'[ i)n my opiniO!l, the CommQl\weal!h Constitution ~onfuios no implication affeCling disp:rities 
of vofing (Xlwcr among the holders of tlK: franchise fOl the election of mcmbcu of Slate Parlia­
[nem': ibid. 

3') Undcr s 73{2}(f) and (g). such bills mU.~t be passed by on oorotute majority of both Hou!iCS of 
the PorliarTl1:nt and Ix: apptl)ved by the cleclors of the Sl~le QI ~ rcfL"rendum. 

-«l $'ltll/ltrlJ (1994) 182 CLR 211 , 236. Quoted in Mr.<;illl)'( t996) 134 ALR 289, 301. 
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However, it was held in McCimy that this reasoning cCluld not support an 
implic:d guarantee of equality of voting power. Sueh a guarantee was not scen as a 
core component of the system of representative government created hy 
s 72(3)(e). The plaintiffs' argument thereft)re f<Jilcd. 

Relevant to this finding was the fact that, historically, e lectoral dislricts in 
Western Austral ia have been malapponioned. This was true in 1978 when 
s 73(2)(e) was inserted into the Westcrn Australian Constitution, Thus: 

it is impossible to suppose that the Parliament at Western Australia imended 
thereby to override the regime of electoral districts and provinces which were 
Ihen, and had historically been.lhe clteloral framework of Ihe Stale.41 

To find otherwise 'would be to find a legislative intention destructive of the 
means hy which the enacting Parliament was e lected ' .42 

Implicit in the finding that s 73(2)(c) gives rise to an implicAtion of freedom 01 
political discussion, but not to an implication of equality of vOling power, wa~ a 
value judgment as 10 lhe minimum conlent of the syslem of representative 
g(Jvcrnmen! created by the Western Australian Constitution, 'n le valuc judgment 
was made in light of evolving O(l(ions and perceptions of Australian democ!acy.4~ 
A pertinent factor in such a judgment is that while frcedoms of speech and 
association have generally been an inlegml and accepted prut of the process 
wbereby the Australian people choose their reprc..<>enI3ti ves. equality {I f voting 
power has not enjoyed tne same acceptance either in the Australian Slales 0 1' in 
some other nations_+! Thus, Q("(:ordine !n Dawson J, 'the matter of electoral 
systems, including the si7.e of electoral divisions, and indeed whether to have 
divisional rep\'e~nlation at all, is left to the parliament' .45 

GUi"nmow J wa~ the only j udge in McGill ry not to have part icipated in earlier 
High Court decisions on the implied freedom of poli tical d iscussion. In McCillry, 
he found that the Commonwealth Constitution does gi vc rise to a system of 
representative government, but that this 'is a dynamic rather than a static institu­
tion and one that has developed in the course of this century' , ~6 It could not, hc 
argued, be said that an essential feature of the system of representative govern­
ment created both by the Commonwealth and Western Australian Conslilutions 
was a requirement of equality or voting powcr. Thus: 

4! Mrtiilll}. (\ 996) 134 ALR 289, 302 (Bn:nnan Cl), 
J2 lb:d 303 (Brennan Cl). 
43 Sa! ibid 31 9 ·21 (Toolle)' J), 336·' (Gaudron J), 3KK (GuIJUDOW J). Ri.'Wjolnilinn of lhis painl 

pmvides some " ope for the role of cUllSliluhonallheory, mciudin£ Iq)ublkanism, in Ihe ~ha!}-" 
ing of corn;titution~1 dOClrmc. See WiHiuTm, 'A Republican Tradition for Aust,Jl!a~', above n 
\3; Andrcw frascr, 'In l)cfcncc of RepublicJnis,n: A Reply to Georgc WiHiam,· (1995) 23 
Fcdnall.Lm' Rt Vlt w 362: Georgc Williums, 'What Rule ror Rcpublk nnism? A Reply to Andrcw 
fnscr' (l995) B Fedtral un" Revi'-" 376. 

4. Sa! Di.'"fIR I' tlri/ish Cal",,,hlu (lI11am ey-GelltfuIJ (1989) 59 DU~ (4d) 247: Re/ em't·' ,,, 
Efeclm",1 8mmdllries Co","';.<Jlu" Act (t99l ) 81 OLR (4<1) 16 where Q coocept of I:qIlJlic)' of 
v\lling power. similar 10 Iha. a,s ued for iD McGill/y, "'3S reja:lcd ill Cart.;joJa ilDd lhe Uniled 
Stlles prn;ition W~ di~l;ngui~hcd (S« Bilker,. Cwr .369 F 2d 1116 (1 962); WO!SN"rT.)," Smrdu.1 
376 2d I (I %4); Re),II()/d;· .. Sill~t 371 F 2d 533 (196-4)). 

~5 McGilll)' (1996) 134 ALR 289, 307. 
46 lb:d 383 
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It does not follow from the prescription by tbe (Commonwealth] Constitution 
of n system of representative government that a voting ~ystcm with a partic lI lar 
characteristic or operation is required by the Constitution. What is necessary is 
the broadly identified requirement of ultimate control by {he people, exercised 
by ref\rescntati vcs who arc elected periodically. Elements of the system of bOv­
ernmenl which were consistent with, albeit not cssential for, represental.i ve 
government might havc been constitutionally entrenched or left by the Consti­
tut ion itself to the legis lature to provide and modify from time to time. This is 
what wns done.47 

This did not mean that Gummow J denied the implication of political discus­
sion established by earlier cases such as AuSlraliotl Capilal Televisioll. He simply 
regarded that case as not standing for the wider proposition suhmilled by the 
plaintiffs in McGinly. However, he did accept the proposition put forward in 
McKill!a), that, in a particular Commonwealth election, there might he such a 
level of mnlapportionment as to be inconsistent with 'ultimate control hy popular 
election' .48 

The Millority 

Toohey and Gaudron JJ found that the Western Australian electoral system was 
inconsistent with the system of representative democracy created by the Consti­
lu: ion of thal State. In do ing so, they rel ied upon the same reasoning as to 
malapportionment put forward in McKilllay. 

Toohcy J held that '[e]quality of voting power is :111 underlying general re­
quirement in the [Commonwealth] Constitution.'49In reaching this conclusion he 
found that in McKinlay the High Court had considered only the text of s 24 oflhe 
ConstitUl ion and had not considered whether a guarantee of equality lTlight 
instead be derived from the concept o f r<:pre.scnlative democrat.'Y underlying the 
Constitution.so McKill!a)' thus did not need {() be overruled, only distinguished.51 

However, this guarantee in the CommonweAlth Constitution did not extend , under 
sI06 of the Constitution or otherwise, In the State Icve1.s2 This was Occause, 
unlike {he case of free political d iscussion, inequality of voting power allhe Slale 
level does not undermine equali ty of voting power at the Commonwealth Icvcl.S3 

Toohey J also fo und that the system of representative democracy created by the 
Western Australian Constitution gives rise 10 an implication of equality of vOting 
power. This implication was held to be at odds with the malapportionment in the 
electoral system of Wc SI ern Australia .SoI 

Gaudron J adop{cd a slightly d iffer<: nt approach from Toohey 1. She recognised 
that differences in the numbct"s of voters per electoralc might legitimately reflect 

41 Ibid 387 . 
4~ Ibid 388 . 
.. w Ibid 323. 

50 tbid 324. 
51 Ibid. 
52 Ibid 327. 
~~ Ibid 328. 
~~ tbid 328·9. 
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'geographic boundaries, community or minority interests ' or ' the requirements or 
the Constitution 'which necessitate or which may necessitate inequali ty by reason 
of population differences between the States'.ss Subjec t to these factors, she held 
that under s 24 of the Commonwealth Constitution 'pcrsons elected under a 
system invo lving significant disparity in voting value, could not, in my view, now 
be described as "chosen by the people'''.S6 T his, she argued, could he implied 
from the text and structure of the Constitution, particularly the words 'chosen by 
the people' in s 24 as 'determined in the light of developmont!'! in democratic 
standards and not by reference to circumstances as they existed at FedenttioIl' .57 
Like Toohey ) , Gaudron J held that it was an implication derived by parity of 
rea~()n ing from the Western Australian Constitution, rather than the Common­
wcallh Constitution, thal was decisive. She found that the level of malapportion­
ment in Western Ausrralia meant that futu re elections in that State would be 
inconsistent with the requirement in s 73(2)(c) thal representatives be 'chosen 
directly hy the people'. 

CA UTIO NIN G FREEDOM Of P O LITICA L DISCUS S ION : 

L ANCER AND MUI. DO WNEY 

The plaintiffs in LLmger and Muldowlley failed on a different basis from that of 
the plaintiffs in McGinty. Both cases involved a challengc 10 provisions that 
made it an oflenoc to encourage voters to fill in or mark their ballot paper other 
fhan in ll(:t~()rcl :lnce with the prescrihed method. In ul1Iger. the Court. with 
Daw~on J dissenling. found s 329A of the Electoral Act 19 18 (Oh) (() be valid . .5& 

The Constitution was interprellxl to gi ve the Commonwcalih Par/iament a broad 
role in selec ting, and protecting, the means by which the memben; of the federa; 
Parliament arc elected. Section 329A was thus held not to infringe the require­
ment in s 24 of the Constitution that the members of the House of Representa­
tives be 'directly chosen by the people' . The majority deail briefly with tbe 
implied freedom of political di~cussi{}n and narrowly construed the freedom in 
finding tbat it did not invalidate s 329A. However, it was not .~ tri c tly necessary 
for the Court 10 examine the implicBtion as il wa.~ not argued by the plaintiff. 

In Mu!dowlley, the implied freedom of political discussion was fully argued. II 
did not assist the plaintiff as Ihe Coun applied its approach in Longer to gi ve the 
Soutb Austrdlian Parliament broad scope to shape the system o f popular elcctior. 
in that State. The Court unanimously held that s 126(1)(b) and (c) of the Elcctmal 
Act 1985 (SA) werc valid on the basis that it was open to the Soulh Australiar: 
legislature to protcct 'the prescribed primnry method of choosing momber~ to sit 
in the respective Houses of Parliament of Soulh Australia' .S9 In the words of 
Gaudron J, the implied freedom: 

ss lbid 331 
56 Ibid. 
51 Ibid. 
j8 Sce Anne 1\vomcy. ' Free 10 \!Ok: or ('.ompelkd 10 tj<:? - The Rights of \IOICD Afier i..oJ!1!.cr f 

Tlft ('(,,'/IIIo/IIVC,' /'''· (1996) 24 FCQcr(I/ UlW IIt ~ic'v (f(lJlhcomjng) . 
.5') MHfd().,.,,,)' (High Cool1 of Au.o;u<\I.&. 24 Apri l 19%) S (Brcnrnm CJ). 
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does not operatc 10 strike down a law which curtails freedom of communication 
in those limited circumstances where that cunaihnent is reasonably capable of 
being viewed as appro priate and adapted to furthering or enhancing the demo­
crat ic processes of the Slatcs.60 

I MPLICAtiONS TO BE DKAWN FROM REPRESENTATIVE GOVERNM ENT 

In McGinty the High Court adopted a narrow view of what impl ications may be 
derived from the concept of representative government. At the heart of this 
approach was an emphasis upon implying principles on ly from the core charac­
teristics o f the conccpt , rather than from a wider conception of what might be 
entailed by representative democracy. This approach depended upon !he ccmccot 
of representative government being tied firmly to the text of the Australian 
Constitution, particularly ss 7 and 24. Hence, intplications may be derived where 
they are essential to a system in which representatives are 'directly chosen by the 
people'. This would support freedoms based upon the participation of the people 
in the electoral process to the extent required to enable each person J() make a 
fTcc, genuine and perhaps informed choice. 

Although cutt ing back on the implications that might be drawn from lhe Aus­
trnlian Constitution, the approach of the majority nf the High Court in McGiwy is 
likely t e) hring about a greater c.Iegrec of certainty and stability. It is now demon­
strably clearer what might or might not be derived as an implied freedom from 
the Constitution. It is a matter of sounding the core of representative dcmocmcy. 
A strength of the High Court's approach in McGillfy is that it is likely to be more 
e nduring. 11 will provide a stronger foundation upon which to develop the implied 
freedom of political discussion and 10 derive further frccdoms relat ing 10 the 
democratic process. It is also likely to shore up the interpretive methods o f the 
High Court against charges that such methods have gone beyond the bounds of 
what is legitimate and aceeptnble.6 t After a period of hectic development in the 
area of implicd rights, McGilllY offers an opportunity for greater depth of analysis 
without cutting back too fur on the gains made in earlier dccisitms. 

Despile thrs, the approach o f the High Court still requires considerable elabo­
ration. The interpretation of the Constitut ion now centres upon a vision of those 
characteristics of Australian representative government which are SO basic to that 
system that they cannot be abrogated by Parliamenl. McGinry establi~hed that the 
Court continues to view freedom of political discussion as a core characteristic, 
but that equality of voting power is not (althougb a high enough degree of 
[Tcalapportionmcnt might stir the Court into oc(ion) . Whi fl': this (Ii.~ti m: li rm might 
be soundly based upon the relative importance of these concepts 10 Australian 
dcmocracy (freedom of speech being tradilionally well protected while equality 

ro Ibid t7. 
61 Scc McGiul)" (1996) 134 ALR 289, 343-9, }6n (McHugh J); GoldswOlthy, 'hnplicil.ti ons io 

Language, Law and the ConsutUtlOIl' , above" t3; DCOllis Rose, 'Judicial Rea~onings a.nd Rc­
spon~lblJi tJcs in ConSllIUliooal Cases ' (1994) 20 M(JII(I.<1r Vuiwl'm), La", Relilew 195. In IllS 
article, Rose focust.--s upon iJnplic:uions draw" from Chaptcr III or the Constitution. nuhalhan 
IIny implicatiollS drawn from any CODC<...'Pt of reprcscnlati~ govcmmcnl. 
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of voting power has often been noulcd in the Slates). other d istinctions will not 
be so clear. The Court will need 10 chart whether freedoms such as those of 
voting. assembly, association and movement fa ll within 0 1" without its, as yet. 
undisclosed conception of the basic characteristics of represenlalive government 
in Australia.62 The challenge for the Court will be to assess these freedoms in a 
way that promotes a higher degree of transparency while aVOiding arbitrar)· 
distir;ctions. 

The attainment of greater certainty and a more enduring interpretative ap­
proach will not remove the policy choices that arc embedded in any decision­
making in the field of constitutional law. lmplications such as the freedom of 
political discussion will still require value judgments as to what is 'politieal' and 
as IQ matters of degree, such as whether the Parlill1nent has adopted an 
'appropriatc and adapted'53 means of derogating from the freedom. This was 
alluded to by GumlTlQw J in McGillf}' when he stated that 

To adopt a..'i a norm of constitutional law !he conclusion that a constitution em­
bodies a principle or a doct rine of represelllative democracy or representative 
government (a more precise and accurate term) is iO adopt a category of inde­
terminate referencc. This will allow from time to time a wide range of variable 
judgment in inLCrprctalion and applicalion.t>oI 

A queslion still before the High Court is whether the ambit o f 'pol itical discus­
sion' can be pared back to less than a general freedom of speeeh without resort­
ing 10 arbitrary distinctions. The greater certainty and nanower apprCY.-leh 
afforded by McGinly will provide little assislance in determining wherc the line 
that separates 'political' from 'non-political' discussion lies. 

THE SCOPE FOR FURTHER IMPLICATIONS 

McGillly marks a turning point in the High Court's approach to implied free­
doms. Tt provides a more solid foundation for certain central freedoms derived 
from the concept of representative government, such as the freedom of p<JIitical 
discussion. Fundamental to this was the majority's recognition that the concept of 
representative government is a shorthand label given to the system created by the 
strueture6S and text of the Australian Constitution, par1icularly ss 7 and 24. The 
concept is thus defined by the Constitution and does not huve a separate exis­
tence informed by political theory or other extrinsic materiaL 

The reasoning in McGillf}' is sufficiently wide to encompass further implied 
frccdoms consistent with a system of deliberative democrACY. Whclher or not it 
will do so will depend upon the Courl's vision o f the essential characteris tics of 
representative democracy in Australia. Accord ing to McHugh J in I\lIslI"aiial! 

62 Se.: K..iTk above n 13 
6.1 M.'d(Jlv~q (High C~1Tl of Australia, 24 April 1996) 17 (G~lIdron 1). 
M McGinf)' (19%) 134 ALR 289. 374·5. Sce luliln Stone. Ltg<d Syslem ond Lmvyus' Reasoning.! 

(1%4) 263-7. 
65 er M,·Gi'liy (1996) 134 ALR 289, 307·8 (DaWSOIl J). 
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Capital Television (at a more robust stage in the Court's development of implied 
freedoms); 

When the Constitution is read as a whole and in the light of the history of con­
stitutional government in Great Britain and the Australian colonies before fed­
eration, the proper conclusion to be drawn from thc tenns of ss 7 and 24 of the 
Constitution is that the people of Australia have constitutional rights of free­
dom of participation, association and communication in relation to feeeral 
elections.66 

To give an example, the words 'directly chosen by the people' would clearly he 
inconsistent with any law that provided that therc could only be one candidate per 
electorate or that each candidate for elcction must belong to a particular political 
organisation. Neither example would provide the people with a genuine 'choice'. 

Further freedoms might include a freedom of association and a right to vote. It 
is difficult to sec how some version of a freedom to associate could not be 
implied given the approach of the majority in McGillty and the existence of a 
freedom of political discussion. Thc ability to associate for political purposes is 
obviously a cornerstone of representative government in Australia. How could 
ttc people 'directly choose' their representatives if denied the ability to form 
political associations and to collectively seck political power? The ability to 
choose must entail the ability to be chosen and to seek power. A freedom of 
association is likely to be a basic clement of the system of representative gov­
ernment established by the Constitution, such that any law ahrogating that 
freedom would be inconsistent with the text and structure o[the Constitution. 

The Communist Party Dissolution Act 1950 (Cth) is an example of legislation 
that might breach a freedom of association.67 The Australian Communist Party 
was a participant in the federal electoral process and stood candidates for election 
to the Commonwealth Parliament. Section 4 of the Dissolution Act declared the 
Australian Communist Party to be an unlawful association, provided for its 
dissolution and enabled the appointment of a receiver to manage its property. 
Section 7( l) provided that a person would be liable to imprisonment for five 
years if he or she knowingly committed acts that included continuing to operate 
as a member or officer of the Party or carrying or displaying anything indicating 
that he or she was in any way associatcd with the Party. 

McGinty and Langer also strengthen the case for recognition of certain voting 
rights or at least for a strengthening of the federal franchise. The election of the 
people's representatives under ss 7 and 24 of the Constitution requires that the 
people arc not denied the capacity to vote for, or 'directly choose', their repre­
sentatives. An unresolved issue is how far this freedom would extend.68 Obiter 

6S Aus/ra/hm Capiwll~ lt l'isioll (1992) 177 CLR 106, 227 ; sce also 212 (Gaudwfl 1), 232"3 
(MeHugh 1). 

67 The Communist Party Dissolution Act 1950 (CII!) was held invalid by (he High Court in 
Iill.11raliull COlllllllmist Parly v CU1JIntOIllt'ta/rll (1951) 83 CLR 1. See George WintcrlOn, 'The 
Significaocc of the Communisl P(1)' case' (1992) 18 Mdboul"llt Univn ,ify Lmv Revi~w 630. 

6H Sce Adtian Brooks, 'A Paragon of Dcmocratic Virtues? The Development of the Commumvealth 
Franchise' (1993) 12 UllivtJ;<jfy of Tasmania Law Review 208; Kim Rubenstein, 'Citizenship in 
Australia: Unscrambling it, Meaning' (1995) 20 Mtlboum~ Ullivu sity hJIe Rt vit w 503 
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dicfa in McGinty suggests thal the federa l franchise could 1I0t now be narrowed 
back 10 the scope of dccadcs past. Toohey J, for example. stated that 'according 
to today's l<ilandards. a system which denied uni"crS<!1 adult franchise would fall 
shorl of a basic requirement of representative democracy'.6') In McGillty, 
Gaucron1O and Gummow JJ71 supported the norion that universal adult suffrage is 
now entrenched in the Australian Constitution, with 0111)' Dawson J rejecting 
this.n In Langer, a fourth judge, McHugh J, supported entrenchment of the 
franchise by stating that: 

it would not now be possible 10 find thal the members of the Hou~e of Repre­
sentatives were 'chosen by the ()e{lple' if women were excluded from voling or 
if electors had to have propel1y qualifications before they could v()(e.73 

The current inlerprelation is likely to match the view of McTieman and Jaeobs 
JJ in McKinlay that: 

the long established universal adult suffrage may now be Tewgnized as a facl 
and as a re.~ult it is doubtful whether, subject to the particular provision in s 30. 
anything less than this could now be described as a choicc by the people.14 

Accordingly, the right of Australian womcn and indigenous peoples 10 vote 
could nOl nDW be abrogated, nor could the right to votc be made !>uhject to a 
property qualification. This would be inconsistent with thc rcquirement that the 
memocrs of the federal Parliament arc 10 be 'directly chosen by the people'. 

The unive~al adult franchise entrenched in (he Comli tulion by ss 7 and 24 and 
recogni!>Cd by four members 01 the High Court may make the qU~!lon of a 
sepalale implied right to vote obsolete.7s Whether a personal right 10 vote (or ill 
least an immunity fmm legislative and executive interference with that right) can 
be implied from the terms or structure of the Consti tution, such as ss 7 and 24, 
and, to a lesser extent, s 41,76 may bc irrelevant when the Commonwealth lacks 
the power to legislate other Ihan for universal adult suffrage. 

A more pertinent question is whether the High Court will conslruct a right to 
vote that goes beyond a mere lack of power on the part of thc Commonwealth to 
narrow the franchise. A positive right might impose a duty upon Ihe Common­
wealth 10 provide the facili ties necded to cast an effective vote in, for example, 
remote areas. The Court's current l;lpproach la implied frcedoms suggests that it 
is unlike ly to lake this step. Even though justices of Ihe High Court occasionally 
refer to implications as a righl (for example, 'general right of freedom of com­
munication in respect of the business of government of the Commonwealth' and 

69 Mt:Gillry (1996) t 34 ALR 2B9, 320. 
70 Ibid 337 . 
71 Ibid 388. 
12 lbid 306. 
n i.Al!Igcr ( t (96) 134 ALR 400, 425. er M,-Gillty (19%) 134 ALR 289, 354 (McHllgh 1). 
74 Mr:Kill/lq ( 1975) 135 CLR I , 36. COli/m AlI.llra/hlll Capital Tell' l"."Ol! (1992) 177 CLR l()t). 

I SS (D;,wson 1). 
75 S« Tony RJacbbicld, Gcorgc Willinms and Britn Filzgt:r:lld, Al!.flralilll! C"'/$li,II/i()llull.n ... 

m'd 11lcory: CrmmHm''''yufld Mmcri(l/1 ( 1996) 7 10. 
76 See Ki"R "J"'II'.~ (1972) t28 CLR nl: R I' PtllT101I; fo.:x- pune Siptu (1983) IS2 CLR 254. 
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'right of the people to participate in the federal election process'),71 lhe implica­
tions arc more correeliy known as impl ied frccdoffiS. The basis of this distinction 
Iks in Brennan 1's description of the freedom of political d iscussion as 'an 
immunity consequent on It limitation of legislative power'.18 HOWCVl'f, the 
question of whether the implied freedom 'could also conceivably constitute a 
source of positive rights' was left open by Mason CJ, T()ohcy and Gaudron JJ in 
Dleopltmwus.79 

While new frecdoms at the core of representative govcrnment may be discov­
ered by the High Court fol!clwing MeGiIlIY, the decision otherwise limits the 
scope for rccognising a wider range of implied frecdoms. The approach of the 
High Court would not enaole the implication of frecdoms that migtll be regarded 
as essential (0 a Bill of Rights, such as a guarantee of trial by jury or frccdoms 
from torture or racial discrimination.so This bears om thc observation of Mason 
Cl in Australian Capital Television that: 

it is difficult, jf not impo.<.sible, to establish a I"oundation for the implication of 
general guarantees of fundamental rights and freedom.;. To make such an impli­
cation would run counter to the prevailing sentimcnt of the framers that there 
was no need to incorporate a comprehensive Bill of Rights in order to protect 
the rights and [reedoms of citi;.:ens. That sentiment was one o[ the unexpressed 
Assumptions on which the Constitution was drafted. Ml 

T HE STATUS OF THEOPIIANOUS AN!.> STEPHENS 

The implied freedom of political discussioll is clearly here !O stay. However, in 
MeGi"O' doubt was cast upnn Ihe earlier decisions of 17leOpliaJlolIs and Stephells, 
ir, which the implicd freedom was applied to constitutionalise and reshape certain 
a$pccts of the common law of defamation. The majority in those cases consisted 
of Mason CJ, Deanc, Toohey and Gaudron JJ. Mason CJ and Deane J have smee 
left the High Court. In McGillf)" two members of the majority, McHugh and 
Gummow JJ, cast doubt upon whether Theophonous and Stephens should be 
followed. 

McHugh J vehemently attaekw lhe reasoning employed in earlier decisions of 
the High Court: 

I regard the reasoning in Natiollwide News. Affslmlial/ Capiw/ Televisioll, 17re­
OI,hoIlOffS and Srepifells in so far as it invokes an implied principle of represen-

" AII.VII1,[iw, Ct/pilal Teie"isir>/! (1992) 177 CLR 106, 233 (McHugh J) 
78 Ibid ISO, Sec Wesley Ilohfcki, Flllldamellwl Legal COIII't'p/;m .. , 11.1 Applied III "{{Iicial 

ReU.lOlliIIK (1923); N Simmonds, Celllral i.l"Slres ill Jurispmd~lIce: Jr,.f, let:, Lm,' aNd Rig/lIS 
(1986) 129·40. 

11} TlreoplwlIQus ( t 994) 182 CUt 1()4, 125. Scc NulirNlwide News Pry l.Jd I' lVIIII ( 1992) 171 CLR 
I , SO- I . 16. SL"C Stepben Gagclcr. 'Implied kights' in Michad Cnpec and George Williams (eds), 
The Ctlllfdl1JJ1 ofCOJISliIUli"IIUi Chu"Ge. (Fedenuioo Press, forthcoming IW6). 

III et Leel" " COIIIIIWlf"'t'fI/I" ( 1992) 174 CLR 455. 
St AuSlroUt/1f C"piwl Tdel·;!liOlf (1992) 117 CLR 106. 136. 
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(ative democracy as fundamentally wrong and ns an alteration of the Constitu­
tion without the authority of the people under s 128 oflhe Constitution.S2 

As in Theophanous,S} McHugh J argued that the reasoning of earlier cases 
involved a rejection of the interpretative methods laid dowJl in the EI/gblcas ' 
case.~ Moreover, he suggested that it was illegitimate in that il relied UpOl: 
representative democracy as if it were a: 

free-standing principle, ju~t as if the Constitution contained a Ch IX with a 
s 129 which read: 
Suhject to this Constitution, rcprcsentative democracy is the law of AustraJill, 
nOlwilhsltlntiing ally law to the contrary.ss 

This charge was reminiscent of the response 10 Murphy 1's allcmpl in Miller l' 

TeN Chaltnel Ni/le Pt)' LrtfU to imply: 

guarantees of freedom of speeeh and other communications and freedom of 
movement not only between the States and the States aJld the Territories but in 
and between every part of the Commonwealth.87 

In that case, Mason J statcd that: 'It is suffieicnI to say that r cannot find any 
basis for implying a ncw s 92A into the Constitution,'AA MeHugh J's charge 
agairst the majority judges of {he earlier decisions, includ ing Mason CJ, is thus 
somewhat ironic. 

McGinty indicated that Dawson .r and MeHugh J have crossed paths. or the 
member~ of lhe High Court, McHugh J has now adopted the position furthest 
fwm that of the majority in the prior cases. Underlying McHugh J\ scathing 
attack. upon Theuphallolts and Stephells was his vicw (hilt a systcm of representa­
tive dcmocracy implied from rhe Constitution had itself 'become a premise from 
whic:' other implications are drawn'.S? Tndecd, MeHugh J suggcsted that: 

[the] logic of the reasoning in ThcoplwllOIIS and Stephens would seem to imply 
that the principle of representative democracy applies generally throughout the 
Constitution and could require equality of electorate divisions for State elec· 
tions even though other provi.~ions of the Constitution demonstrate lhllt such 
equality i.~ not required in federal elections, [and that if correct, this would pro· 
vide) the Slrongc.<;' ground ror overruling those deci:.ions as soon as pos.~jbJe. % 

GiYcn [hat the 'logic of thc reasoning in TheQpha1J{/II.~ and Stephem' was 
neither applied nor overruled in McGinty, McHugh J's basis for !)eeking a 
reassessment of the dccisions must logically not arise. In other words, following 
McGint)', Theopilanolls and Stephells should not be seen as standing for the 
proposition pUT forwmu hy MeHugh J. 

82 Md;imy{l996) 134 ALR 289, 348. 
IG (1994) 182CLR 104, 202 (Ml:Hugtd); 193·4 (J)awson J). 
S4 McGillt.,. (1996) 134 ALR 289, 345. S«: Wjmam.~. above n 5. 
g~ McGilll)"(l9%) 134 ALR 289, 341 
86 (1986) J6J CLR 556. 
~7 lbid 581 -2. 
88 ltid 579. 
89 McGimYll996) 134 ALR 289,347 . 
90 ltid 360. 
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Gummow J agreed that: 

the proces.~ of constitutional interpret~tion by which (the implied freedom of 
political discussion] was derived, .. and the nature of the implication ... departed 
from previously accepted methods of constitutional imcrprctation.91 

He also stated, going no further in deciding upon the correctness of the earlier 
decisions, that '[i]f it now were sought to apply the principle then the need for 
further examination of it would arise. ' 92 

It appears that McHugh J, and perhaps Gummow J, might support a reassess­
ment or even an overruling of some aspects of the earlier decisions upon the 
inplied freedom of political discussion. Particularly at fisk would be the exten­
sion in Theophanuw; of the implied freedom to the common law. Given that there 
is considerable scope after Theopliall()us for the implication to impact upon a 
diverse range of areas of the corrunon law, McHugh and Gummow JJ might soon 
get their chance to d irectly attack the decision. However, it would seem unlikely 
that McHugh and Gummow JJ would be .. blc to ga!her a majority to the view that 
aspect.'i of the earlier decisions should be overrulcd. Ne ither Brenmm CJ nor 
Dawson J in McGilll), gave any indication that they would be prepared 10 foliow 
this course. Dawson J, in particular, would seem an unlikely candidate so soon 
after 771eophullous had been handed down.9J IrKleed, Dawson J was the only 
judge to d issent in the decision in U.lIfKf!I'. In doing so, he adopted a more robust 
view of the implied freedom than even that of Too hey and Gaudron JJ.94 

1ne dictum of Gihbs J in Qlleel'lsicmd v Commo/tlt.lt?l/l,,, ('Second Territory 
Senators case')9.~ is analogous here. In thal case Gibbs J refused (0 overrule the 
earlier decision of Westem Australia v (:f)mmollwea!th (,First Terrifol), Sellators 
case'),% in which he had dissented and which he persisted in regarding as 
'erroneous'97 and 'wrongly decided'9~: 

the decision in Westem Aus/ralia v Tile Commulllvealth wa~ recently given, and 
by a narrow majority. It has not been fo Howed in any other case. It involves a 
question of grave constitutional importance. But when it is asked what has oc­
curred {o justify the reconsideration of a judgmcnt given O<.lttwo years ago, the 
only possible answer is that one member of the COUI·t has retired, and another 
has succeeded him. It cannot be suggested that the majority in We~·tern Austra­
lia "I' The Commollwealrh failed to advert to any relevant consideration, or 

91 Ibid 39!. 
'12 Ibid 
93 Sce !he deci~ion.~ of Dawson J in Nic/)(mlsOII v F(J/"t.llry CommisJi(JIJ (1988) 164 Cl.R 261 and 

Ql1ululund" Cu",muflwMllh ( J989) 167 Cut 2:'12 (,Tml,it"ul lluill/OTt.'I.' case') in which be 
Followed the majOflly decISion In COIIwWI""lm/lh ,. 1(/.1III(IlIi(l (19lSJ) 1:'111 eLK I r"l' .... JIUI'''''' 
Dmn case') dc!.-pile himself dissenling in lhat C<ISe. See al~ Sir o."\I"yl Da.wson, '"The ConUllu­
lion _ Major Overhaul or Simple Tuoc-up?' (19114) t4 Mtlboflmt Ullivtrsif)· l.lIw Rt rit w 3B. 

91 In disagreeing with the majority, I)awson J slaled Ihat the '<.'XhorIalirMl or Cnl'Ollr:l1,'ClIlt:Ilt of 
electors 10 adopt a paniculM counc: in an election ;., of the very e.~~occ of poliucat discussion 
IIIld il 1I'0uld seem 10 me tb.'tI upon the view adopted by lbe majority in the earlier ClI!>CS, S 329A 
must infringe the gUar.lntoc which they discern': Umllt r (1996) 114 Al.R 400. 412. 

9:1 (1977) ! 39 CLR 585. 
9S (1975) 134 CLR 20 1. 
97 Stc(md Tenl/ory S~I!oIO" ca~e ( t977) 1:19 CLR 5115, 597. 
9S Ibid 600. 
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ovcrlooked any apposite decision or principle . The arguments presented in Ihe 
prc.~ent case were in their cs~nce the samc as those presentcd in Ihe earl ier 
casc. No later decision has been given Ihat conflicts with WUltrll Australia w 
The Commollwealth. Moreover, the dCclsion has been acted on.99 

Similarly, in R }I Commollwealth Court of CunciliatiOll and Arbimllioli; £\ 

parte Brisbane Tramways Co Lld [No I), Barlon J stated that ' [c.lhanges in the 
number of appointed Justices can ... ne ver of themselves furnish a reason for 
review' of n previous decision. 100 

Instead of overruling TheophmlOlI s, it would seem more likely that the Court 
will seek \0 evade the wider consequences of the extension of the impl ication [() 
the common law. In areas other than the implied freedom of political di~ussion, 

the decision mighl be distinguished , although it is difficull to sce why lhe 
principle. ... espoused in TheophallO/l.f would nOl apply more widely. More 
generally, the decisjon should bc, 10 the e" tenl possible, inlegnued into the 
approach of the High Court in McGinry. This would be an appropriate way of 
dealing with Theophallolls as the decis ion sti ll requires considerahle working out 
in order f ()\" it to fit comfortably into the seheme of constitutional interpretation. 

THE STATES - TH E NE.w BATT LEGR OU N D ? 

The Constitutions of the Australi an States have the potentia l to be a ferlile 
source of further implied constitUl iunal frecdoms. McGifl ty shows that the High 
Cour: will nOI be keen to fo llow this path. However, if this potential is borne o ul 
and the decision in Slephens is applied to other States, the effect upon a diverse 
range o f Slate laws and the common law may be dramatic. This would be fuelled 
by tno greater degree of diversi ty in the laws of the six States than at the fede ral 
level and in some cases by a lesser commitment at the State level 10 the protec­
tion of human rights . 

Stephell s opened the door for counterpart implications at the State level. 
McGillt)' did not close that door, but merely left it ajar. Both decisions centred 
upon s 72(3)(e) of the Western Australian Consti tution. Mu/downey might have 
given a better indication of whether the Hi gh Courl wi ll be able to resist such 
implications. ThaI case directly raised the issue o r whether an implied freedom o f 
political d iscussion could be derived from Ihe Constitulion Act 1934 (SA). 
However, the High Court was able to uvoid the issue as the Solicitor-General for 
South Austra lia conceded in argument that the South Australian Conslitution 
conUlins a constitutionally entrenched limitation upon State legislative power that 
'precluded interference by an ordinary law with freedom of d iscussion about 
political matters' .101 

9') lbid 599-600. &c alsD ibid 603·4 (5tephen J); Rt Tyler; ex pam Folt)· ( t994) ! SI CLR 18, 39· 
4{l (McHugh J). Cmu m Slt <'<"I!6 ~ Htad (I !)93) 176 CLI{ 433, 461-2 (Dcane J). 464-5 (Gaudror. 
J). Rt. 1"ylu; ex[Ulm f"ule:), ( t994) 111 1 CLR 18,35 (Gaudron J); McG;Illy (I '>l96) 134 .... U t 289. 
3t-7-9 (Mc Hugh J) . 

100 ( t9 14) 18 C LR 54, 69 (' :In'm ..... 'J.!" INII 'l.:~se'). 
101 Mu/dmvllt.)' (High Court or Allslralia, 24 Apri l 1996),.'i (Brcnllllll Cl). 
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MlIldowney demonstrates that if the States are to be the new hattleground of 
implied rights, manner and form requirements wil! he a central weapon in the 
armoury of both sides. 102 Unless a State Consthution conlains a manner and form 
requirement that entrenches provisions givi ng rise to a system of repre:;entati ve 
government, that system might lx: overridden by an ordinary Act of Parlia­
rr;ent. IOJ Any implication arisi ng from the Austra lian Constitution might thus be 
impliedly amended by a subsequent inconsistent Act of Parliament. 104 An 
inability III make out the necessary manner and form requirements Ifl~y be the 
greatest impediment to large scale implications of rights and frecdoms in State 
Constitutio ns. Por example, the lack of appropriate manner and form require­
ments in the Constitution Aet 1934 ([as) is likely 10 mean that implied freedoms 
will be unable to take ho ld in that State. 105 

WHAT VISION OF THE CONSr!TUTlON? 

A central difference between somc of the members of the High Coun in 
McGill1}' was the vision of the Australian Consti tution they adoploo. Is the 
ConstitUlion a ' living force', as was suggested by Dcane J in Theopiwnolls, Ko(; or 
is it :l more static document somewhat responsive tQ legal and social change with 
a text and structure bound (0 19OO?107 The ()OCC orthodox basis for judicial 
restraint in the field of human rights, and coincidentally for a Constitution strictly 
interpreted according to its text, was encapsulated by Knox CJ, [saacs, Rich and 
Starkc JJ in the Engineers ' case: 

If it be conceivable Ihat the represcnuu ivcs of the people of Australia as a 
whole would ever proceed 10 use their national powers 10 injure the people of 
Australia cons idered sectionaUy, it is certainly within the power of the pcnple 
themselves to resent and reversc what may be done. No protection of this court 
in ~uch a case is neces~ary or proper. lOll 

Today, popular sovereignt}' is a key concept in dcciding what vision of the 
Austm.linn Cunstitution the High Court should adopt. The Court has moved 

IH For di~~ions or 'mallllCf and rorm rcslnclions' see Blackstticld.. Williams nud fitl~erald, 
above n 15, 298-311 ; k ITrey GoId~wOl1"y, 'M30ncl und Form in fhe Australian St~tcs' ( J987) 
16 Mtlboum t Uni~u~ily u/w J<t ~i~1V 403. A relatcd. but us yet unresolved issue, i~ the ~itm fi­
c~ncc o( lJribuy CumJ!liniolltr I' Nwuuill/iht [! 96~ J AC 172 for the constih,Jlion~l source of 
tile effecti ve en trenchment nf manner and form provi~ions in the St~tc ConSll tlltions. Scc 
McGillly (1996) 134 ALR 289, 396 (Gummow J) ; MII/d(m"l1q (High Coun of Auwalil. 24 
April t 996) 32 (Gummow Jl. 

l e·] Sec Mt"Gill1.1' (1996) 134 AU{ 2R9. 329 (TooOC}' J). 338 (Gaudron J). 36.1 (M cHugh J). ~ 91-9 
(Gummow J). 

I{"! Sec Mr.C<l ... lt)' \' 11«.' KillK 11920) AC 691 . 
1(>5 S~lion 4 1A of the Con~lihll ion Act t934 ([as) does provioJc Wll\C dcgn:c of emrcnchlllcllt. 

However. s 41A is not ilself e!lhenchcd. Thus, white $ 4 1A cunently rcq~irC$ IIlllI certain 
~mcm.lmellt~ be supportcd by a spcciJI majorily, ~ 41A mlly itse lr be amended or fcp.caJcd by all 
ordinary Act of Parnament and the entrcnchment rClTl(lved. 

106 (1994) 182 CLR t04, 173. This wa~ adopted by Tooh~)' J in Mr:Gillly (1996) t34 ALR 289. 
319. 

](17 Scc Tli t IJpfrwWHr (1994) 152 CLR 104. 193 (Daw$oo J). 
1(18 EJI.~il!urs · casc (1920) 28 CL}{ 129. 151-2 QuO/cd in AI'SIr(lli(1II C"l'ita/le/el'i.IiQll ( 1992./ 177 

CLR 106. 1!l2{Dawwo J). 



M.U.l.R. ~ KML on Usa's versioo et Williams ~pi"inted 25106r'95 al 18:41 ~page 21 of 23 

1996) SOUl1dillg lire Core of Represellla1ive Dem(}(;l"(lc), 2 1 

inexorably toward recognising tha t the sovereignty o f the AuSII"alian Cons titution 
derives from the Australian people and no t from the Imperial Par liamenl.1ffl 

M ason CJ, for example, stated in Australioll Capital Teie llisioll that the Australia 
Act 1986 (UK) 'marked the end of the lcgal sovere ignty of the Imperial Parlia­
ment and recognised that ultimate sovereignty resided in the Australian peo· 
plc' . 110 Or, as McHugh J stated in McGinl)': 

Since the passing of the Australia ACT (IlK) in 1986, notwithstanding some 
(;uJJ ~iucrab\c theore tkal diffi c ul tie s, the polit ical and legal sovereign ty of A us· 
lralia now resides in the people of Australia. III 

Such views a re consistent with the notion of an evolving Constitution. 
Recognition of popular sovereignty raises the questi on of what effect the con­

cept will have upon the interpretation of the Australian Constitution. In the hands 
of Dcane J in TheophwwlIs, it led to a greater recognition o f, and sympathy for, 
The human righl~ o f the Australian people. 112 Unles s it is to be a ho llow concept, 
the challenge for less act ivis t members of the Court such as Dawson and Mc Hugl: 
JJ will be to weave popular sovereignty into a d ifferent version of const itutional 
intcrpreta tion. Ul timalely, the concept might he employed to underpin a re turn 10 

j udicia l restrain' based upon the people's ro le in amending the Cons titut ion under 
s 128.11)111 McGillly. th is approach may have been foreshadowed by Mc Hugh J 
in his re fe rence to and use of prior referenda under s. 128. 11 -1 A prov is ion in the 
Constitution guarantccing 'o nc vote, one va lue' had twice been rejected by the 
Australian people. once on 18 May 1974 and again on 3 September 1 988 . ) 1 .~ 

McHugh J used these referendum rcsuils to resist the implication of a guarantee 
(J{ equality of voting power. 11 6 

109 ~e Geofi"rey Li ndell, 'Why is Aus tra li a' s Conslitu liun Binding? The Reasons in 1900 and Now, 
and the E tTcc{ of Independence' (1986) 16 Ft dt mll..tJ1I' Nt w't ll' 29: Georgc WilIiams, 'The High 
C ()Urt and the People' in Hugh Sd by (ed). 1imw,·,m,';,· Law ( 1995) 211: Leslie Zinc.~ , "11K 
Sovereignty of the People' in Michael Copcr alld GenTgc Wi1li Bms (eds), n,e COIulillrlirll! and 
liustralian Dewocracy (Federation Prcs~, fn rthe.oming 1996). er Sir Dwen Di;'IOn, 'The Law and 
Ih! Constlt\lt!on' (1935) 5 1 Law Qllwu rly Rtl'r~w 590, 597. 

110 ( 1992) 171 CLR 106, 13B. &:c Unil'urity ojWollmrglJJlg ~ Me/IVally (19H4) 158 C LR 447, 47{). 
1 {Dcane I): l.uII! y COIwllOnwealtl! (1992) 174 CLR 455, 486 (DcBne Md Toohey 11): Nmion · 
w.d~ N~ws (1992) 111 CLR 1, 70 (Deane and Toohcy 1J): Thu lp/wJlfms ( 1994) 182 CUt [04. 
171 (Ocane I ). 

I I I McGlllry (1996) 134 ALR 21>:9, 343-9 (McHugh J); 371/.·9 (Gum mow J). In a. related finding 
Toolley I AI 326 found that the prcsco t source olllle legisleli ve power of the S!atCli is ~ 106 of 
the Commonweal th CO!I5Iitut'on and not the tmpo::ri ~l Pan brnenl . 

112 & e Ulli ,wsi'ytl! W"//{HJgrJllg l' Metwlllly ( 1984) t58 C LR 447, 476-7. 
III Ste Michacl Coper, 'The f'wpIc lIOO lhe Judges: t:0II~1I1U110111l1 to:cfclCndu ms and JudICIal 

lnIerpn:1alion' in Gcoffrcy Lim!dl (00). F"flI~ Di~Cli(HI.< ill AU5/"U/i(ll/ (;m,s1iIll1imm/ U'" 
(1994)1.1_ 

114 McG11II)'{1996) 134 ALR 289, 356-1, 358. 
l iS "For thl: result.'! of these rcrercmhl se.:. BI:lcbhidd. WilliilHl$ ond Fillgcmld, abovc n 75. 912. 

9; 4. TIlt: 1974 pmpos:ll was carri.:tJ only in New Soulh WJIle~ and not nOlionally, while the t91U! 
proposu l fll iled iD cVCT}' Slate and nalionaJ!y rct cived only 37. 10% of the vole . In McGimy 
(1996) 134 Al.R 289. 358, MtHogh J ~Ia!cd !h;tl: '[ I ll"t~ re~ult !"If tile 191111 rcfere.ndum s bo\,~ 
Ihlt most Aoslralians sllllthink that fel )l"eSCnra!ive c.h::mocracy does not requ ire equal reprcsc n­
laliOll for equal numbers '. 

116 Ste also M"Cimy (1996) 134 ALR 289, )04 fn 68 (Daw$OD J). 
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W HERE To Now FOR ELECTORAL REFORM'! 

If the High Court had taken Cl more robust approach to voter equality and hcld 
that such a concept can be implied from the Australian Constitution. certain 
p:ovisions of the Electoral Aet 191 8 (Oh) might have been susceptible to 
challenge. For example, it might have been Ihat s 59(2) of thc Act did not meet a 
requirement of relative equality in providing for a redistribution every seven 
years or where more than onc third of electoral districts is malapportioned for 
more thun two month~.117 This wn~ Clne of the concern:; fncing the Common­

wealth Parliament's Joint Standing Committec on Electoral Matters in its 1995 
Inquiry into Electoral Redistributions. Thus, in its Report in December 1995, the 
Committee recommcnded: 

that when the High Court's decision in McGiltf), I' Westem Australia is known, 
the AEC {Australian Electoral Commission I advise this Committee of the im­
plications for the redistribution provisions of the Electoral Act. Ilg 

Thc Joint Standing Conunillee on ElcclOral Matters foreshadowed that the 
Parliament may seek to amend the Commonweahh Electoral Act to reduce the 
level of equalilY of voting flOwer in federal elections. If the decision in McGinfy 
had recognised a guarantee o r equality or vOling power above {hat recognised in 
McKilllay, the Commonweahh might have faced difficohies in making any such 
c hange. While the fact that Brcnnan CJ Icft open this issue means that the Court 
cou ld still extend the Teach of McKill/a)' at the Federal level. McGilll), neverthe­
Ie.<;s gives more than a hint that the Cnmmonwcalth is unlikely to face any 
difficulties in implementing the Committee's Report. This conclusion is rein­
f()rced hy the decisions of Lnnger and Mu/dmvlley. The Cummonwealth E lec!oral 
Act might thus be amended in line with the Committee's Report to 'cxtend the 
variation from average divisional enrolment allowed three-and-a-half years after 
a redistrihution from two to 3.5 percent' . 1 I'.! 

CONCLUSION 

Is the Engineers' case poised to make a Lal'..aru.~-like comeback? l20 McGinty 
certainly indicates that the High Court will again have greater recourse to the text 
and structure of the Australian Constitution rather lhan to concepts overarching 
01" underlying the Constitulion, such as representative democracy. However, the 
is.me is still not resolved. While Dawson and McHugh JJ have come out figh:ing 
fnr the Engilleers' approach, other justices have lell their intentions shroudcd . 

• 17 n.e .moi·rcdiS1ribution provisiQns in ... 76 or.he Etectoral ACI t9 ' 8 (Clh) ,noghl likewise have 
been ~w;ccpljblc 10 challenge. Sce Gcorge Will imns. 'Sullmi$.'km 10 lbe InqUIry inlO Eledornl 
RedistriblHioru;' (2 July 1995) S"bmi.ui"" s, 57·64; COlOmonw<:~hh. H",,,,,,,J. Joint Staming 
Commincc on Elcc:loml Mallcrs, 5 ScplCmbtr 1995, 5 1-7; Chris Mcrriu , 'High Coun R.ling 
Could Alter Electoral Laws'. Fimmcild Rt ~it'" (Sydney). 20 r-cbru:lI)' t996; Chri.~ MaritI.. 
·NII.nbcr·$ Up for Equal Vole!!' Fimmciul Rt.>iew (SydIlCY), 23 Fcbm3ry 1996. 

II ~ Joint St:mding CommiUtc 00 Ekeloral Matl(fli, abo~e n 18. 44. 
H~ lbw 31. 
120) See WiHiarno;, above 0 5; Gc:nrgc Williams. 'cJlgi!ltll"J oo(] Implitd Riglus ' in Coper and 

Williams, above n 9. 
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Wha( is clear is that a core area of" representative government, said 10 he aUrihUl­
able [0 the text of the Constitution, is likely to remain a sourte of implied rights 
and freedoms . It is foreseeable that the Court will delve inLO this core area in 
recognising further freedoms such as a freedom of a!.:sociation and universal adult 
suffrage. 

The High Court under Brennan Cl has begun [0 consolidate its approach to 
implied rights after the heyday of the Mason Court This will benefit the long­
term role of implied freedoms in Australian constitutional law if it engenders a 
greater degree of certainty coupled with a higher degree of understanding of what 
are the essential attributes of representative government. The approach of the 
Brennan Court will go some way to replying 10 the critics of the High Court and 
their attack upon the legitimacy of recent High Court decision-making. 

It is unclear whether McGint), will lead 10 greater consensus amongst justic~ 
of the High Court on the topic of implied frccdoms. The approach of McHugh J. 
with its insistence upon a return to the halcyon days o f the Engineers' case, does 
nOI stem to be reconcilable with Toohey J's vision of the Australian Constitution 
as a ' liv ing force'. This intriguing conniet remains to be resolved and wi ll have !I 

fa r-reaching impact upon the interpretation of the Constitution generally. 
Interpretati ve methods in this area must continue to be developed such tha! the 
Coun's approach to impl ied frcedoms doe.. .. not shift and change merely with the 
composition of the Bench. 




