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1. INTRODUCTION

1.1 Background to this Submission

This submission is prepared in response to an invitation issued by the Legal,
Constitutionat and Administrative Review Commitiee (the Commiitee) to make
comment on the Discussion Paper entitled 'The Accessibility of Adminisirative
Justice'.

The Committee has rescolved to “review the continuing effectiveness of
Queensland Legislaticn which provides access to information and simpiified
procedures for the judicial review of administrative decisions {...specifically}
the accessibility of the mechanisms provided by that legislation.”' The
Commitiee acknowiedges that relevant legisiation “will not fulfil its functions
unless administrative justice is accessible to the people who wish fo use it,
and unless those people receive sufficient relevant information and
assistance.”” The discussion paper examines the mechanisms providing for
freedom of information (FO!} and judicial review in Queensland and ideniifies
a number of options regarding how relevant issues may be addressed.

Caxton Legal Centre Ing. is responding o the issues raised in the Discussion
Paper having specific regard to the issues raised by our clienis’ experiences
in this area of law.

1.2 Recommendations

We have identified a number of gaps in the freedom of information and judicial
review processes available in Queensland. The key recommendations we
wish to make can be summarised as follows:

Recommendation 1
The process for obtaining information from government departments and the
processes for reviewing administrative decisions should be as accessible and

streamiined as possible.

Recommendation 2

Access to one’s own personal information should remain a free FO! process
and entiilement to fee-waivers for all other matiers on the grounds of financial
hardship shautd be incorporated into the FOI Act,

Recommendation 3
Community-based-non-profit organisations {in particular, community legal
cenires and public interest organisations) should be entitled o obtain FOI fee

waivers ar pay minimum fees.

' Legal, Constitutional and Adminisirative Review Commitiee Discussion Paper (Discussion Paper)

December 2005 page |
* Thid
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Recommendation 4
A review process for re-considering any FOl costs charged needs to be

retained as part of the FOI regime,

Recommendation 5

Further data should be collected about the average proecessing time of FOI
applications and the first free search period should apply universally and
should not be removed once an applicant’'s search exceeds the set time
period,

Recommendation §
if fees are to remain part of the FC| scheme (or {0 Increase) we support the

infroduction of a fees cap — especially in public interest FOI inquiries.

Recommendation 7

Relevant agencies should be required to provide assistance to individuals
making FOl applications — particularly early on in the process - to assist
applicants te refine the description of materials sought through FOlL. If a
requirement for initial consuitation and or mediation with individuals querying
government records or decisions were {o be introduced, this would need o be
properly funded fo ensure that the people employed to undertake such work
have appropriate skills and fraining.

Recommendation 8

An integrated and consistent approach regarding the dissemination of
information about FOI (which is both extensive and accessible in form) must
be adopled by government and other bodies subject to the FO! Act and an
integrated approach to the identification of “personal information” should be

adopted.

Recommendation 9

Priority must be given to the making of fimely responses and ihe timely
release of information in response to FOI applications. This requires proper
resourcing of FOI units by government departments/authorities/reievant

bodies,

Recommendation 10
Data revealing the rue impact of fees and charges on individual use of FOI
processes should be collected and the FO! Act should be amended io

facilitate the capturing of such data.

Recommendation 11
Accessible and affordable internal and external FOI review processes should

remain in place.

Recommendation 12
Fiting fee waiver processes {based on the grounds of financial hardship) in

judicial review applications should be simplified.

Caxton Legal Centre inc. — March 2006 4
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Recommendation 13

A waiver form, such as the one used in the family court, is a relatively simple
way of obtaining a waiver and arguably could be easily adapted for use in the
Supreme Court.

Recommendation 14

We recommend that the government investigates the viability of vesting
additional judicial review powers with the Magistrates Court of Queensland.
Complex judicial review cases should remain in the superior courts, however,
and any Magistrates determining judicial review case must be properly trained
In this field. Alternatively, specialist magistrates ceould be appointed to deal
with administrative faw matiers. Both the magistrates and judges would need
to be granted power to remil cases to the more appropriate forum when
riecessary.

Recommendaticn 15

A coordinated whole-of-government approach to providing comprehensive
and accessible community education about the operation of administrative faw
processes and associated compiaints processes is required.

Recommendation 16
Information provision te the public about administrative processes needs to
fake inic account both the various ways in which different individuals seek
information about such matters (telephone, face-to-face contact, the internet
ar the use of pubiished materiais) and thelr special needs, especially in terms
of language and [Heracy difficulties.

Recemmendation {7

Practical Guidelines for Preparing Statements of Reasons should be
infreduced and decision-makers should be properly educated about how to
draft such reasans so that they are comprehensive and understandable.

Recommendation 18

Cultural sensitivity training for employees of government departments and
statutory authorities should be properly funded and should be made
mandatory fo address the needs of Aboriginal and Torres Strait [slander
paaples and those people who are disadvantaged (especially in terms of
disability or ethnicity) and who are trying to access adminisirative faw
processes and remedies.

Recommendation 19

If costs awards against legal aid in this |urisdiction are to be capped, we
submit that the same benefits should be extended to community legal centres
but that also the cap should be much lower than $5,000.00

Recommendation 20

Alternatively or additionally, consideration should be given to ways of
amending Section 49 of the Judicial Review Act (Qid) (which provides for
indemnity or limited costs orders) so that such orders can be more easily

obtained.

Caxton Legatl Centre Inc. — March 2006 5
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Recommendation 21

A govemnment policy should be adopted whereby courts are ultimately
enabled to walve fees in public interest and pro bono litigation and limit
associated costs (or securities for costs) and undertakings as o damages.

Recommendation 22
The government should provide more extensive ongeing funding to the
Prisoner's Legal Service to more fully enable it to act for prisoners in judicial

review matters.

Recommendation 23

The Judicial Review Act {Q/d) should be amended to allow more time for the
filing of applications for judicial review and the current 28 day time pericd
should be extended to three months,

Recommendation 24
Government officials should be required to have to make decisions in a timely
way and this coutld be incorporated into the Practical Guidelines mentioned in

recommendation 17,

Recommendation 25

Reviews of decisions in the Small Claims Tribunal involving want of
jurisdiction or denial of natural justice should be available in a less formal and
tess costly forum than the Supreme Court. If recommendation 14 is not
adopted, some alternative arrangement for the review of Small Claims
Tribunal decisions by a panel of 3 magistrates or a District Court Judge couid

be considered.

1.3 About Caxton Leqgal Centre

Caxton Legal Centre Inc (the Centre} is Queensland’s oldest non-profit,
community-based, legal service. Established in 1976, the Centre operates
free legal advice and information services, specialist legal casework sarvices
(including an advice program for seniors experiencing domestic violence},
three clin‘cal legal education programs and social work support services. In
addition, the Centre undertakes both community development activities and
extensive community legal education and is a well-respected publisher of
several major legal works, including the Queensiand Law Handbook, the
Lawyer's Practice Manual and the Incorporated Associations Manual, as well
as fifteen self-help kits. The Cenire also undertekes law reform activities in
areas of faw relevant to the community we service.

The Centre employs ten effective full time staff {including five sciicitors, two
social workers and a publications coordinator). However, the majorily of our
direct client services are provided by more than two hundred volunteer
solicitors, barristers, articled clerks and law students who generously give of
their time in assisling the Centre o further its aim of promoting ‘access to

justice’.

Caxton Legal Centre lnc. — March 2006 6
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1.4 About our Client Base

The Centre annually provides approximately twelve thousand advices and
information services. Our clients range from individuals through to other
communily based support services. Most clients are assisted through the
provision of one-off advice and information. A limited number of our clienis
may recelve ongoing casework assistance, depending upon the nature of their
legal problem and the available rescurces of the Centre for addressing that
problem. We regularly provide advice regarding administrative law matters.,

We advise relatively equal numbers of men and women and we advise both
individuals and represcntatives of community-based organisations. The
majority of our clients are economically and/or socially disadvaniaged and we
regularly see clients who present with some form of organic or acquired
fearning difficulty or disability — particularly clients suffering from various
mental health problenis. Of specific impertance in relation to this review is the
fact that many of our clients also have literacy difficulties. More than a third of
the Centre’s clients are in receipt of some form of means-tested Centrelink
entitlement. The vast majority of our clients fall into the category of the
“warking poor” with average mean incomes near of below the poverty line.

1.5 About our experience in the field of breaches of Freedom of
Information and Judicial Review

Although Caxton Legal Cenfre Inc., like most community legal cenlres,
advises clienis across a wide mange of legal matiers, we have tended o
develop expertise in areas of law typically described as falling within the
general arena of ‘poverly law' and we regularly deal with complaints relating to
access fo justice, In the past, we have published self-help brechures relating
to administrative law processes as well as a seif-help kit on Freedom of
[nformation. (The updating of our FO/ Kif has been on hold pending the
review of this area of law.) Our Queensfand faw Handbook includes two
significant chapters on ‘Complaints about Government and ‘Freedom of

Information’.

Gichally speaking, approximately half our work involves civil faw and we
estimate that approximately 5% of our direct client work specifically is in the
field of administrative law.

Because we provide advice in areas of law, which are not traditionally
considered commercially viable by the private profession, clients often
approach us for advice purely because of our experience in certain areas of
law such as complaints against government depariments. Clients seeking
advice in such matters come from a range of social backgrounds. (Ji should
be noled that many of our clients altend at our service simply to find out about
thelr rights. This is particularly true of representatives from community-based

organisations.)

Unfortunately, due to the way in which our entry of data is processed into our
records system, we are unable to specify exactly how many clients we have

Caxten Legal Centre Inc. — March 2006 7
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advised in the area of administrative law in recent years as most will be
recorded as ‘civil law’ enquiries. We conservatively estimate that we would
specifically advise at least 200 clients per year about freedom of information
or judicial review processes. We find that there can be an overlap between
enquiries relating to adminisirative jaw, freedom of information and privacy
law, and complaints against the police, local councils, government
depariments (particularly in relation to housing, health, families and
education), and complaints regarding decisions of the Small Claims Tribunal.

It follows that Caxton Legal Centre Inc. is well ptaced to comment on the
usefuiness and accessibility of freedom of information and judicial review
processes in the context of its impact upon our dlients.

This submission is informed by the experiences of our clients, the legal and
social work expertise of our staff, management committee, volunieer
solicitors, barristers, academics, and iaw studenis, and our practical
knowledge of and work with the other community organisations.

1.6 Some general observations

In our experience the soris of situations at a state fevel causing clients {o seek
advice about freedom of information or related matters tend io retate ic the
following types of issues:
{(a) Most common disputes:
a. Complaints about neighbours and the Department of Housing;
b. Family law disputes and maiters involving the Depariment of
Communities {Families),
¢, Complaints about the Health Department and medical
freatments;
d. Dog Complaints and enquiries abowt local councll dog
complaints investigations;
e, Complaints about local councils;
Complaints about education involving TAFEs, Universities and
schools, and
g. Perscnal injury claims where parties need to access pre-existing
health/hospital/employment records,

—h

(b) Less common dispuies:

a. Complainis relating to the deaths of {or injuries to) hospital
patients and menial health reguiated patients;

b. Complaints relating to decisions made in the Office of the State
Coroner;

c. Complaints reiating to decisions of the office of ihe
Commissioner for Children Young People and the Child
Guardian (specifically regarding ‘blue cards’),

d. Crminal investigations and enquiries about individual's criminal

histories or relevant records or police complaints;

Enquirles about Queensland Fire and Rescue Service
tnvestigations;

f. Disputes about decisions made by other boards and tribunals;

o

Caxton Legal Centre Inc. — March 2008 8
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g. Employment and financial disputes involving government
departments;

h. Disputes relating to access to disability services or funding, and

i, Ceriain licensing disputes.

{c} On the other hand, the enquiries we receive relating to judicial review,
apart from recurring complainis about the process/decisions in the
Smail Claims Tribunal, tend fo be more random in nature. Recently,
we have noted an increasing number of enquiries regarding the
availability of judicial review in relation to decisions made by
educational instituticns.

(it should be noted that we also advise many clients about freedom of
information in refation to Commonwealth government depariments, such as
Centrelink and Veterans Affairs. Furthermore, clients seeking advice about
immigration matters, environmental law dispules, priscn/parole dispuiss and
tenancy disputes in the Small Claims Tribunal are usually referred to the
following community legal centres — the Refugee and Immigration Legal
Service, the Environmental Defender's Office, the Prisoner’'s Legal Service
and the Tenant's Union for more specialised advice.}

The clients we see who are involved in administrative law disputes are often
extremely stressed. This is because they have usually already been trying fo
act for themselves without legal representation for some time by the time they
contact us and they are typically engaged in disputes that threaten to affect
them in the most direct of ways — that is, by affecting their accommodation,
their health, their education, their liberty and their family structures. OCur
clients regularly express significant frustraticns about their dealings with the
bureaucratic processes of government depariments and it should be noted
that many of our clients may be dealing with a number of different
departments at any one time. Similarly, clients who seek advice about judicial
review of decisions from the Small Claims Tribunal typically describe their
earlier experiences in the Tribunal as having been very stressful.

Caxton Legal Centre Inc. considers that it is critically important that the
process for obtalning information from government departments and the
processes for reviewing administrative decisions should be as accessible and
streamlined as possible, in order to limit the stressors experienced by clients
who need to rely on administrative law remedies and processes.

2. KEY ISSUE 1 - WHAT 1S THE EFFECT, IF ANY OF THE FEES AND
CHARGES REGIME UNDER THE FOlI ACT ON ACCESS TO
INFORMATION AND THE AMENDMENT OF DOCUMENTS? IS
AMENDMENT AND/OR ADMINISTRATIVE REFORM NECESSARY?

2.1 Overview

Caxton legal Centre Inc has been engaged in a number of test cases
involving government departments where FOI has been required and we have
observed, first hand, the importanece of FCI in the democratic processes. We

Caxton Legal Centre Inc. — March 20086 9
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are also aware of public interest test cases brought by other community legal
cenires and understand the importance of FOl in safeguarding the
commiunity’s best interesis.

We consider that the fees associated with freedom of information applications
can be a serious discouragement to clients (both individuals and community
organisations} in seeking access to justice, It is vital that access to ane's own
personal information remains a free FO! process and we consider that
entitlernent to fee-waivers for all other matters, on the grounds of financial
hardship is important in ensuring access to justice for worlhy clients.

2.2 Problems associated with the current fees regime

As already noted, our client group is generally a financially disadvantaged
one, In our experience, cven a $34.40 application fee can be a significant
deterrent to our clients taking steps o exercise their freedom of information
rights in appropriate circumsiances. Larger deposits are simply prohibitive for
such clients and, of course, the additional fees charged for long searches are
a real disincentive to many clients to begin the FO! procass — particularly for
our clients who generaily have no capacity to make such payments.

Incerporated community-based-non-proiit organisations face similar difficulties
when making FOI applications. Should the government decide to introduce
different classes of fees for different classes of applicants, we consider that
the public interest organisations and community-based-non-profit
organisations (such as communify legal centres) shouid be entitled to obtain
fee waivers or pay the minimum fees determined.

Where costs are 10 be incurred, it is critical that any preliminary assessments
of costs made are accurate so thal assessmentis are not used (either
deliberately or unintentionally) to discourage worthy FOL applications. it is
important that a review process to consider any cosis charged remains

possible.

We consider that the two hour threshold before charges apply is not equitable,
especially given that a modest FOl request may still take some hours {o
organise. We note that the discussion paper does not state the average time
taken to process applications. Further data shouid be coliected about the
average processing time for applications and we consider that the first free
search period should apply universally and not be removed once an
applicant’s search exceeds the set time period. It secms whelly inequitable
that a scenario invelving two egually worthy applicants could result in one
party paying nothing because their search involves 1 hour and 55 minutes of
processing fime and that a similarly placed individual whose search takes 2
hours 15 minutes has to pay for the first 1 hour and 55 minutes as well as the
next 20 minutes. I a time limited free fhreshold is to be maintained we
suppoert an equa! free time period for all applicants.

If fees are to remain as they are (or to increase) we support the iniroduction of
a fees cap — especially in public interest FOI inquiries. The recent debacles
experienced within the Queensland Health Department demonstrate the

Caxton Legal Centre Ine. — March 2005 10
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importance of government accountability and openness to public scrutiny and
unlimited fee schedules could hinder appropriate investigations concerning
the canduct of government departments and officials.

2.3 Access to information about FOl processes, resourcing and revisws
Wae strongly support the subject agencies being required to provide assistance
to individuals making FOI applications — parficularly early on in the process
when consultation and refining of the description of materials sought through
FOI can greatly limit both the costs incurred by the applicant and the time
required to comply with FO! requests,

In prepating this response we had cause to search the websites of a range of
government depariments and it was interesting to note that some government
depariment/autherity websites displayed a very prominent and informative
section on FOI, while others did not. [t is essential that an integraiec and
consistert approach in the dissemination of information about FO! be adopted
within government and we endorse the extensive provision of accessible
information and consultation processes concerning FO!,

It appears that some governmeni departments have difficulty in complying
with the time consfraints for FCI document provision and we appreciate that it
is a very difficult task for certain under-resourced sections of the public service
to meet their obligations. However, given the objectives of the FOI legislation
{seec page 5 of the Discussion Paper) including the focus on government
accountability and serving the public interest, we consider that all FOI
units/sections within departmenis sheuld be properly resourced. Our Centre
was recently involved in a major case where important documentation was not
released in a timely fashion and this necessitated our applying to the
information Commissioner for & review, ihe outcome of which was the ullimate
provision of the documenis required. Nevertheless, this caused our
organisation significant additional work and delayed preparation on an
important case. We consider that priarity mast be given to the timaly release
of application and that this requires proper resourcing by government of FO!
unitsfworkers in ail government and assoclated departments/bodies.

The discussion paper {at pages 8-9) notes that despite the steady increase in
the numter of applications for FOl access, there has been "no significant
effect on applications for access or amendment caused by the current fees
and charges regime”. ®* What is not clear from the tabled statistics is whether
or not the demographic of applicants includes a broad cross-section of the
community and indeed, the discussion paper goes on to acknowledge that no
data is currently collected to show "the number of applicants who, once
receiving a preliminary assessment of charges, do not pursue their
appiications.”4 In order to accurately assess the true impact of fees and
charges on individual use of FOl processes, such data should be collected
and we support any amendment of the FO)l Act that would faciiitate the

capturing of such data.

* Discussion Paper page 9.
 Iid
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Last year we had cause io assist a client who sought assistance to obiain
certain information under his freedom of information rights. After discussing
his finances, it appeared clear that cur client {a Centrelink beneficiary} had no
savings to pay any FOI fees without experiencing genuine financial hardship.
He was experiencing extremely poor health and was very stressed when he
attended o seek egal advice about the matter. {After undertaking an internet
search io ascertain what was reqguired in relation to making an FOI application
to the relevant body, we telephoned the relevant body on behalf of our client,
only to be teld emphatically by the telephenist that FOI was not avallzble.
After we explained that her employer's website in fact specified that FOl was
available, she made further enquiries and apologised for her error.} We
assistad our client to draft up his written request for FOI and sought a fee
waiver for him on the basis of financial hardship. (Because of the time delays
involved in getting the material he required, our client then had to seek a 3-
month adjournment of a hearing in the AAT.) What might otherwis¢ have
appeared to be a relatively streightforward FOI process, in fact, was not. We
mention this case example simply to illustrate the obstacles — including the
financial obstacles - faced by clients considering FOI action.

Within the last week we have advised another client who scught assistance in
responding to an FO! application to the Depantment of Housing. Our client’s
sole source of income was a disability benefit and the nature of the dispute
had greatly stressed our client. The client had received a very detailed letter
from the Department outlining which decuments would/would not be released.
Our client appeared confused by the complexity of the content of the letter
and needed help wording the request for & review. Our client appeared not to
have a very clear understanding about FO! purposes and processes and we
consider that, had the client obtained some clear guidance from the
deparimert at the outsef, then the need for a review may have been
eliminated. Again, this anecdote is included o demonstrate the fact that FOI
processes are ofien quite inaccessible for disadvaniaged self-represented
persens.

We appreciate that there are certain vexatious and unstable individuals who
may be prone {o misusing FOI processes, thus placing a burden an public
service resources and staff. However, it is crifically important that a system
which is designed to benefit the whole of our community is not derailed by a
fees regime covertly designed to limit vexatious FO! applications. Ultimately,
FCI was never intended to be a seff-funded ‘utility’ and the cost of operating
an efficient and effective FOI system is simply one of the costs which the
government should bear on behalf of the whole communily. We have
previously recommended that there should be early and active engagement
between departments and individuals regarding FO! processes, and we
submit that time invested at the early stage of enguiries and applications could
assist to minimise the conflicts which might otherwise spiral into ‘vexatious’

applications.

We agree that the use of FOI for commercial gain should not be subsidised by
public funds {see page 12 of the Discussion Paper}, however, the discussion
paper does not give any examples of when and how often this occurs. Any
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measures taken fo fimit such activity should nof, in turn, affect ordinary
appropriate FOI applications, which are being made in the public benefit or in
the democratic spirit of the FOI regime. We agree that it is important for
appflicants to "limit the scope of their applications and to be specific in terms of
the information they are seeking,” however, we consider that this same
outcome could be achieved with appropriate education and early consuliation
between parlies.

Anecdotally, it seems that many clients are unaware that there are no fees
associated with obtaining persenal information, and this is one example of
how education through easily disseminated information is important. Of
course, the guestion of ‘whai is personal information’ is not always a
straightforward matter and adain education and information aboui these
issues needs to be made freely available to the public so that FOI can be
used effectively and freely. inadequate training of staff handing FOI requests
can lead to applicants being asked to pay for information, which 15 really
“persconal infarmation” and it is imporant that this issue s addressed through
the proper training and resourcing of FOI units.

Access to one’s file can involve a formal application process and this adds to
the frusirations of individuals seeking to access such information. We are
aware for example, that the Youth Advocacy Centre has indicated that young
people under an order of the Bepartment of Child Safety need to go through a
formal process to access their own file and this can add to the stressors in
their lives. Again it is vital that such processes are made as accessible as
possibie.

it is also worth noting, as a final comment, that FO! information needs to be
‘accessible’ in the true sense. For example, to use a federal scenario,
Centrelink data includes many acronyms and in order to understand
Centrelink data released under FO! one needs to have access te a 10 page
list of the relevant acronyms. The discussion paper lists as one of the
arguments in favour of a subsiantially government funded FOI regime that
“agencias and departments will be encouraged to develop and maintain
effeciive record keeping thereby enhancing accountability and open
government”. We fully support this goal.

if is critically important that no-cost infernal and external FOI review processes
remain in place. Our organisation has had cause to rely on these review
processes on a limited number of oceasions and this has assisted us in our
endeavours to properly represent our clients. Certain individual employees in
government departments who have control over the release of information
sometimes have a vested inierest in not releasing certain documents, and
without access to some form of second-tier accessible and affordable review
mechanism, individuals can be prevented from obtaining proper access to

justice.

* Discussion Paper Page 12
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3. KEY ISSUE 2. DO COSTS ASSOCIATED WITH AN APPLICATION
UNDER THE JUDICIAL REVIEW ACT AFFECT GENUINE CHALLENGES
TO ADMINISTRATIVE DECISIONS AND ACTIONS? IF SO, CAN THIS BE
ADDRESSED?

3.1 Overview

The enormous costs associated with Supreme Court litigation are well known
and we consider that the filing fees and costs associated with judicial review
are, in reality, a serious discouragement to clients seeking access o justice in
the field of administrative law. Based on our observations, counsel's fees for
the setiling of initial documents and initial appearancels could easily be
$2,500 and low income earners, in our experience, rarely have the capacty to
afford such oullays, let alone filing fees and their own solicitor's costs.
Furthermore, given that the existing administrative law remedies evolved out
of the older, extremely complicated prerogative writs, judicial review remains a
complex and highly specialised area of legal practice. In our experience, it is
simply beyond the ability of cur general client group to successfully run judiciat
review cases as self-represented litigants and it is interesting to note the high
proportion of senior counsel appearing in judicial review cases (see page 14
of the Discussion Paper}. Appendix B of the Discussion Paper, demonstrates
that a large number of judicial review applications relate to commercial
interests, as opposed to the sorts of matters encountered by our clients as
outlined earlier. Of some 212 cases listed in Appendix B, only 2 involve cases
relating to council animal disputes, 1 relates to a community organisation, a
couple relate to education issues and none appear to relate to housing
provisicn. Having regard to the sorts of enquiries we receive relating to
administrative law, it would seem that clients such as ours simply do not take
their cases through the judicial review process. In our experience Legal Aid is
very rarely given in such civil law disputes and any grants of aid in such cases
would be exceptional ones.

The 'unbundling’ approach to obtaining legal representation, which is common
in family law matters (that is, where clients seek legal assistance at critical
stages of a case, such as in the drafting of an application or settlement of
orders and during actual court hearings) arguably is not an appropriate
practice in judicial review cases and we surmise that many legal practitioners
would be hesitant tc expose both their clients and themselves to adverse
costs orders, which might ensue in poorly managed 'unbundled’ cases
proceeding in the Supreme Court. Despite the attempt to simplify the law with
the intreduction of statutory orders for review under the Judicial Review Acit
(Qid) 1991, we consider that judicial review remains inaccessible because of
its highly technical nature and because it is conducted in the very formal
arena of the Supreme Court, with its various rigid listing and appearance
practices and constraints imposed by the Uniform Civil Procedure Rules (Qid)

1998,

3.2 Fee waivers
Because our clients are usually financially disadvantaged, the costs and fees

associated with the Supreme Court and judicial review applications are a real
disincentive 1o our clients taking action in this arena. At the very least, we
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consider that entitlement to a waiver of filing fess on the grounds of financial
hardship assisis 1n ensuring access fo justice for worthy clients.

The filing fee in Supreme Court cases is significant {$455-$910) and many of
our clients are simply unable to pay such a fee. The Uniform Civil FProcedure
Rules (see Rule 871) currently provide for exemptions to be granted relieving
an applicant from paying the Supreme Court's filing fee. However, as things
stand, an applicant seeking such an exemption cusrently needs to file a
supporting affidavit on this paint together with their application and then needs
to appear in the court on the issue. Therefore, applicants are faced with a
complex process at the very ouiset of proceedings just to obtain a filing fee
waiver, and for many — especially self-represented litigants, this complexity
will act as a real deterrent against them even beginning an application.

A waiver form such as the one used in the family court (see copy and
information attached} is a relalively simple way of obtaining a waiver and
arguably could be easily adapted for use in the Supreme Court. In family taw
matters, clients either simply sign {by swearing or affirming) the relevant form
and provide a copy of thelr social security card or set out ancther reasonable
case showing their financial circumstances of hardship. This process may
require some ‘discretion’ 1o be exercised at the registry but in our submission
would assist in the processing of applications, and would provide finandially
disadvantaged individuals with greater access to justice.

We appreciate that there is some risk that unmetritarious applications may be
brought if the process is too simple and inexpensive, however, one option to
guard against this (requiring a minor amendment te Rule 8§76 of the Uniform
Civil Procedure Rules) might be for the Court, on its own motion, to be able to
dismiss an application at a directions hearing. (This is a2 possible alternative
to the court using its powers to declare someorne a vexatious litigant, however,
bath powers should be exercised cautiously when deating with disadvantaged
people who are often the most likely o be exposed to unfair treatment while at
the same time being the least capable of explaining and arguing their position
in format adjudicated disputes)

3.3 Accessibility and impact of judicial review

Because of the high costs associated with the jurisdiction, we have concern
about judicial review only being available in the Supreme Court. The risk of
an adverse costs order clearly is always a consideration for lawyers and
clients, and based on our experience of our volunteer lawyers' advices to
clients, we know that clients are regularly advised that judicial review is not a
commercially viable option’.

We are aware from anecdotal evidence that once an application for judicial
review is threatened or commenced, the offending government depariment or
statutory body will often suddenly take steps to address the problem which
hag precipitated the judicial review action. In this context, judicial review
seems a most cumbersome and time-consuming avenue to pursue. to obtain
relief — even though it is, of course, helpful when problems are resolved by
sudden department action.
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As to the issue of judicial review only being available in the Supreme Court,
our other major concern is that it is simply impossible, in our experience, for
self-represented litigants to appear in such matters because of the compiexity
involved with judicial review applications. The fact that there may be low
numbers of judicial review applications does not mean that there is no real
need for judicial review. in our experience a costs analysis ultimately leads to
many clients who might otherwise want to bring a judicial review application to
simply nol take steps to enforce their rights.

3.4 Options for the_introduction of Magistrates Court judicial review
powers

We believe that judicial review needs to be simplified, but not at any cost. If
the Supreme Courl is to retain jurisdiction in judicial review cases, we believe
that there should be two tiers in the judicial review process — like that in the
federal jurisdiction where both the Federal Court and the Federal Magistrates
Court have powers to deal with federal judicial review matters and guidelines
determine which matters are heard in which court. The Federal Magistrates
Court is more affordable and is therefore a more accessible forum, anc the
sharing of this jurisdiction would appear to make administrative justice in
federal matters more accessible and effective.

A similar option might be possible in Queensland if the Magistrates Court
could be vested with additional powers to deal with judicial review. Given the
ramifications of complex or important judicial review cases, it seems desirable
that certain judicial review cases should still be heard in the superior couris
and certainly, if the Magistrates Court were vested with judicial review powers,
it would be extremely important for Magistrates to be properly trained in this
field. indeed, under such an arrangement it may be more appropriate to
designate specialist magistrates to deal with administrative low matters — such
as has occurred with the appointment of specialist family law magistrates in
the past. If such & scheme were infroduced, both the magistrates and judges
would need to be granted power to remit cases to the move appropriate
forum, as happens where the Federal Court remits malters back to the
Federal Magistrates Court . Accordingly, such a scheme at a state level
would enable complex cases to be determined in the Supreme Court and less
complex matters to be determined in the Magistrates Court. (The amount of
money involved in a dispute should not be the scle determining factor about
jurisdiction because decisions in certain cases have the potential to affect vast
numbers of people. Referral of cases should be dependent on complexity,
guantum and importance.

4, KEY ISSUE 3. IS INFORMATION RELEVANT TO, AND ABOQUT,
GOVERNMENT DECISIONS AND ACTIONS ADEQUATE _AND
ACCESSIBLE? HOW CAN IT BE IMPROVED?

4.1 Overview
In short, we do not consider that sufficient relevant and accessible information

about government decisions and actions is available.
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Information provision needs to take into account the various ways in which
different individuals seek information about such matiers — whether it is by
telephone or face-to-face contact with departments/autharities (potentially at
times requiring on the part of the relevant staff-member special skills for
deaiing with persons experiencing disadvantage or reguiring the services of
an interpreter), an internet search, or perusal of published materiais.

Similarly decisicn-makers need to be better frained about how to issue
camprehensive reasons for their decisions.

Furthermore, we do not consider that the public is adegualely educated about
administrative law processes and what is required of government and relevant
statutery authorities — let aicne their own rights in this area of law. A
coordinate whole-of-government approach to providing comprehensive
communily education in this regard is required.

4.2 Comprehensive reasons for decisions

We are aware that decision-makers scmetimes fall to give sufficiently detailed
reasons for decisions and have cbserved that this can be particularly
problematic in special interest matiers {especially environmental cases) where
a lack of clear reasons for decisions, or reasons given in giobal terms only,
can make it very difficuit for the merit of community-based special interest
cases to be assessed and appropriate litigation commenced.

We are aware thai the Administrative Review Council {ARC) has produced
“Practical Guidelines for Preparing Statements of Reasons”.® Such guidelines
do notf exist in Quesnsiand and the infroduction of such guidetines hopefuily
would assist o remedy the current problems faced when decision-makers fail
to give adequate and comprehensive reasons for decisions.

4.3 Use of the internet

As previously nofed, scme websites are very informative In terms of
administrative/FOI processes while others are not. A uniferm approach to the
way in which government and statutory suthorities share such information with
the public should be adopted. While there is an increasing fevel of
informaticn available about government/authority decision making processes
on the internet — we submit that the infernet alone is not an acceptable way of
disseminating information on administrative processes. Many of our clients
cannot afford computers or internet access and a large properion of our
clients face problems accessing the internet because of illiteracy problems or
inteilectual disability. Many older ciients are simply excluded from the process
because they have never been ftrained in the use of the internet and
computers. Information must be disseminated in a wider variety of ways,
which taka account of the speciai needs of disadvantaged members of the

commurnity.

® Availabie at www. lmw.gov. aufarc
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