28-MAR-06 TUE 15:41

FA,

FAX NO. .

ifts Susan_Heal
Sur}nybank Hills
Queensland 41069

P, 02711

Ms Jutio Copday

Rescarch Director

Legal, Conslitutional and Administrative Review Commitiee
Parizmont Housa

Goorge Street

BRISBANE QLD 4000

Rear Ms Gopley
Rer  Inguiry into the Accaessibility of Administrative Justice in Queensland

Foliowing is my submission o relation {0 Key issue 1, as identified in the Discussion Paper issued
by the camimiliee in December 2005;

Wiat is the effect, if any, of the fees and charges regime under the FOI Act on
scoose to information and the amendment of documents. [z amendment of the
FO8 Act and/or administrative reform necessary.

| have boen involved in the fnterpretation and application of Queensland's FOI Act, as an FOI
praclitioner, since the commencanment of the legislation in late 1892, However, | am making this
submission i a private capacity, and it reflects my personal views regarding aspects of the fees and
charges regima under the FOI Act.

information about the current FOI fees and charges regima’

The Discuesion Paper indicates that information for both applicants and practitioness about FOI fees
and cherges iz availabie on the information Commissioner's website, as well as from the specialised
FOI unit wathin the Department of Justice and Altorney-Generat (the 'lead agency’, responsible for
acininistaning Queensland's FOI legislation).

In ry vicw, the information that ks currently available is quite limited in scope and does not address
a number of the matters of interpretation that remain unclear (as discussed below):

Gffice of the Information Commissioner

«  Tha provisions inn the FO! Act and FC} Regulation dealing with fees and charges are not
included in the "Section Index" on the information Commissioner’s website.

¢ Detailed "Practitioner guidelines” developed by the Information Commissioner to explain
gepecis of the fees and charges regime are currently unavallable (having been removed from
the lnformation Commissioner's wobsite in Oclober 2005, for review in light of the 2005
armendmanis to the fees and chardes regime).

o Noinformation is availabla on fees and charges Issues raised on extemnal review applications,
wihara those jssues aro resolved through conciliation rather than by way of formal or letier

docision.
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o Lven for tho external review inatters that do proceed to a formal decision, very few of the
resuiting dacisions in relation to lssues conearning fees and charges are publishad on the
inlormation Commissionar's website. (The Ro JSD and Medical Board of Queensiand
dacision cited in the Discussion Papear is one of a very small number of decisions dealing with
fees and charges that have been published by the Information Commissionar. For
unpublished "letter decisions”, the only information that is available on the analysis
undertaken by the Information Commissioner is in the short summaries that appear on the
information Conmmissioner's wabsite, and that website appears to no longer provide
infarabion on that office’s policy regarding the procedure, and costs involved, for obtaining
copies of such unputlished "etter decisions".)

Departmant of Justice and Attorney-General

= The FO Policy and Procadures Manual (originally published in 1892, revised edition
published in 1996-1897) pre-dates e infroduction of the new fees and charges regime in
2001, and thus does not address many of the issues concerning that regime.

¢« Tho only information concerning fees and charges on the recently launched ‘whole-of-
gevernment’ FOI website { hitp/iwww.fol.gld.gov.aul ] is very brief information intended for
FOF applivcants, appearing under the heading "Making an FOI application”, Althatigh
guidelines addressing somae aspects of the current fees and charges regime have recelved
some distribution 1o FOI practitioners who are members of an informal FOI pradtitioners
nefwork, that malerial has not yat been made available fo the broader FOI community.

It would greatly assist both FOI praclitioners and members of the community wishing o make
applications under the FOI Act if thers were more readily available information on the current fees
and charges regime that fully explains the proper interpretation and application of the various issues
arising in relation te these issues, The availability of such information would assist in ensuring
congistency of application of the prescrived fees and charges, and reduce the number of matters
procegding to internal or extemai review,

Effect of FOI fees andd charges on the amendment of documents.

The FOFAGt provides that there are no fees or charges payable for a personal FOI acoess
agplication under Part 3 of the FOI Act, or for an application ¢ amend ‘personal affairs’ documents
under Part 4 of the FOI Act, This js consistent with statemenis that have repeatedly been made
since the introdudtion of Queensiand's FOI Act in 1992 that individuals should be able to gain
aceess Lo infonmation held by governmant conceming their own personal affairs, and ensure the
accwracy of such Information, free of charge. On that basis, it would appear at first biush that the
FOI fens and charges regime would nave no effect on the amendment of documents.

However, ona of the staiutory prerequisites to an application for amendment of documents under
Part 4 of the FOI Actis that the applicant has previously had access to the document, whether or
not stich access was under the FOL Act

As long as the appiicant is abie 1o obtain access to the document under FOI, or under an alternative
adminisiralive accass regine which does not involve any cost to the applicant, then there should be
no ¢osts involved in such access (or any subsegquent amendment application). But if the document
in question is subject to an alternalive aceess regime established by an agency, where that access
is subject to a fee or charge (as provided for in seclion 22{a) of the FOI Act), then the agency may
refusc aecess under FOL and require the person fo seek access to the document in question under
the alernative scheme, and pay the costs associated with access under that scheme.

Fam aware of several agendies that have established stich alternative access schemes with
associntad fees of charges, which extend to documents that arguably would be characterised as
‘personai affairs’ documents under FOL One example of such a scheme is the Queensiandg
Ambulantce Seivice's schems for aceeasing ambulance reports. The 2004-2005 Annual Report for
tha Bepatimeont of Emergency Servicas states (at pages 71-72):
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Access fo departmontal docoinents fother than ambutance reponts and audit rails from
anlbilance communication centres), ond amendment of deparimental documents concerning
tha porsonal aifairs of members of the communily, are provided thirough the Freedom of
{nformation Act 1892,

Access to armbulance reporls and audit trails from ambulance communication cenires s
avalifahia through an administralive access scheme administered and managad by the
Queonsiand Ambuiance Service. The cosl Is currently set at §33.80 per application

i undoestand thal the fee has subsequently been increased o $34.65]

Requiring individuals 1o obitain access 1o such documents under such alternative arrangements, with
asseciated costs, significantly undermines one of the fundamentat principles underlying the FQI
regirms; namaly, that access to ‘personal affairs' information should be free of charge,

The enandatory application fee for non-personal FOI applications

In the: 2002 report on FOI in Queansland, the commiltee has previously reviewed issued concerning
the preseribed application fea for non-personal FOI access applications, and recommended that
considarntion be given {o amending the FOI Act so that the fee should not be payable for
applications relaling to a deceased close relative of the applicant, or where infonmation about a
ciose relative who is still alive is significant o an applicant. This recommendation was not accepted
by tha govarnment, and the 2005 amendments to the FO! Act include a new provision {section
IHCG{1}) which exglicitly states that an application fee may nof be waived.

Howevor, i appears that some sgencies are ignoring that statutory requirement and walving the
mandatory non-personal application fee in cerlain cireuinstances (eg. in the type of circumstances
raised by the committee in its 2002 reporl). This ¢an be readily demonstrated by analysing the
figures reportsd in the FOLAnnuat Reports prepared by the Department of Juslice and Attormey-
Ganercl undor section 108 of the FOI Act. {see Appendix 1.8 to lhe Annual Report which identifies
the nuniber of non-personal FOI applicalions made to each agency/portfolio, and Appendix 1,11
which includes tha amount of fees collected by each agency/porifolic). As the appiication fee is the
cnly “lze” collocted under the lagistation, the figure reported in Appendix 1.11 should be a multiple
of the number reparted in Appendix 1.6. However, even where the calcuiation is dene using the
highast application fee amount prescribad in a given reporting period, it is apparent that there is
significant undar-collection of the application fee for non-personat applications.

Itis esscntial that the fees and charges regime be consistently applied, as the current lack of
uniformity among agencies is confusing for applicants and makes it difficuit for agencies who are
corplying with the strict tenins of the lagisiation fo justify their pesition, both to applicants (who often
stale that they have not been required to pay the prescribed fee for similar types of non-personal
applications made to other agencies), and in unwarranted review appiications brought by applicants
baocause of such discrepancies mn approach.

The processing dnd access chargss regime

iLis diilicult to really ascertain how weli the current regime is funclioning, as the reporting requirements
undar gnclion 108 of the FOI Act do not include any reporting on certain aspects {eqg. applications for
walver of charges on grounds of financial hardship). In addifion, what s reported is just raw figures,
withoul any real guality conlrol mechanisms in place to ensure that agencies are consistently
interpreting and applying the statutary provisions under which the relevant charges are calcutated.

o The {wo-fiour throshold

Sinca the introduc! on of time-based processing charges in 2001, the FO! A¢l has contained a
provision whareby such charges are not imposed if the time spent processing the application Is less
than a prescribed bit. However, {here are severat faclors which lead to a lack of uniformity in the
application of that provision,
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The 2001 arpendments specifizd that the time-based charges were not payable where the tolai
amabinit of Ume tcken was "2 hours or less”. (see secticn 8, FOI Regulation). However, the 2006
amendments substituted a new version of section 8, which lacks internal censistency. The heading
of the: section says "less than 2 heurs”; the body of the section says "2 hours or less”, leaving it
unclear whal happens when processing time is exactly 2 hours.

In addition, the application of this provision depends on an individual FOI decision-maker's
Interprstation of exaclly which aspects of processing an application comprise chargeable time, and
experiznce suggests Lhat there is wide variation in how individuals officers are interpreting the

relevant provisions.

Soarchiretriaval: The amount of time aciually spent in searching for or retrieving a document
should be readily ascertainable, but an element of subjectivity is introduced by the provision for
adjustmant of that amount where a document is not found in the place where it ouglit to be
filed (see seclion 9, FOI Regulation).

Decision-makina: Further subjeclivity is infroduced as a result of the vague language Iin

kem 1, Part 1 of the Schedule to the FOI Regulation, which provides that the time-based
charges are payable far time spent in "making, or doing things related to making a decision on
an application for access”, | am not aware of any detailed guidance that assisis in
undarstanding ihe intendad scope of that provision.

Is the phrase "making a dacision™ intended to reiate only to time that is directly referable to the
ultirate access decision, or does it also include time spent making any of the other decisions
that are madle in the course of pracessing an FO! application (eg. a decision re: substantial
diversion of resources per section 29; a decision that an application fee is payable but remains
unpaid par section 26A(3))? From discussions with other FOI decision-makers, it is apparent
that there is wide variance in their understanding of the specific tasks which are considered to
be chargeable, or nen-chargeabie, to the access applicant.

There is a further issue concerming the two-hour threshold, in that its applicability results in the non-
imposition of only the time-based pracessing charges, with any applicable access charges (for the
cost of photocoples or other forms of access) still being payable. This can result in situations where
the time-based charges are not imposed, pursuant to the two hour threshold, but the agency is still
required to colisct the access charges (which may be minimal, where only & few pages of material
are heing refeased, or the release is in an electronic form with minimal associated cost). | am aware
that in such circumslances, some agencies adopt a common-sense approach of not requiring
payment of such access charges as the administrative cost of collecting and processing such
payment vastly exceeds the amount due. However, at present, there is no provision in the FOI Act

which t=chnically permits that approach.

it would be helpful if consideration could be given to introducing a specific provision in the
legislation, or promulgation of interpretive guidelines that agencies are required to follow, which

addressas this situation.
Legisiative approach: eg. section 47(8) of reland's Freedom of informalion Act 1997

(6) A foe shall not bo charged under subsection (1) if, in the opinien of the head
concerned, the cost of eollecling and accounfing Yor the fee logether with any olher
administrative costs incurred by the public body concerned in refation to the fee would

axceed the amotnt of the fee.

Guidalinas approuch: eg. see Ministey of Justice Charging Guidelines for Official information
Act 1982 Requests (March 2002):

2. FIXING THE AMOUNT OF CHARGE
2.1 The amount of charge should be determined by:

(r) the number of Ad sized or foolscap photocopy or printed pages fo be provided
axgecding 20,
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2.4 Where the free threshold is only exceeded by a smalt margin it is a matter of
tiscrelfon whalher any feo should be paid ..,

4. PHOTOCOPYING

4,1 Photocopying or printing on standard A4 or fooiscap paper where ihe total
ritiriber of pages is i éxcess of 20 pages should be charged out as lolfows:

- 20¢ for each page affer the first 20 pages.

+ ¥ifalver of charges

When the processing eharges regime was introduced inlo the FOU Act in 2001, the explanatory
nalas and Hansard debate mdicated that the purposes of introducing such charges were to ensure
that peisons who were sacking access to information concerning their persenal affairs could stlll do
so wilhoul charge, and that those who were financially capable of making a contribution o the cost
of processing non-personal FO! applications should be required to do (with special proavision being
made to proteat those individuals who were in genuine hardship).

At the time of its introduction in 2001, the fees and chaiges regime in Queensland's FOI Act was
described in Parliament as being "the most generous in Australia”. However, a revisw of the
comiparative toble set out In Appendix A of the Discussion Paper would appear to indicate that, as
ieast as far the availability of waiver of charges is concerned, that is not the case,

Circumstances in which waiver js available

The FOI Acts in other Australian jurisdictions variously provide for waiver of charges in a broader
range of circumstances than that racognised under Queensland's FOl Act:

e financial hardship established by other means {i.e., a person who does nat hold a
concession card of a specHic fype, but can establish they have an equivalent leve]
offinancial need to the lavel established far entitiement to g pension or benefit

under syen cards)
e« @ general disceetion for FOI decision-makers 1o waive or reduce FOI charges

& waiver on grounds that disclosure would be in the public interest.

Qucensland's FOI Act provides only two circumstances in which processing and acecass charges will
be wadvad on grounds of financial hardship:

« where an individual provides evidence that they are the "hoider" of a concession card of
the prescribed type (issued by Cenirelink or the Department of Veterans' Affairs)

= where a non-protit organisation provides svidence establishing the non-profit status of the
organization, and its financia!l hardship.

In relation to individuals, it eppears that the underlying rationala for prescribing the specific types of
concrasion cards is that sach of theny is means-tested, and thus establishes the financial need of the
holder, However, there is at least one sub-category of Centrelink concession card {the "blind pension’)
wlhich s not meanstested, and therefore bears no relationship 1o the holder's financial means. In
addilion, the scle prescribed cnterion is unduily restiictive, as there are other identifiable categories of
individuzls who, alihough able to establish their impecuniesity by any generally accepted standard,
wouid not e entitied to a waiver of charges bacause of their ineligibility to hold a concession card of
the prescribed lypes {8g. minors, persons who reside cuiside Australia, prisoners).

In Decarnber 2005, the FOI Act was amended by introducing a pew definition of "helder” (of a
coneession card):

holkier, of a concession card, al g time tho concession card is being relfed on for a purpose
urider this Act, means an individual who s named on the concession card and would be
qualified (o be named on the cohcession card if the concession card were fssued at the timo
o concession card is being rolied on.



FAX HO. . -~ . " P. 07/11

28-1AR-06 TUE 15:44

This has had the effoct of breadening the scope of the entitlement, s6 that it now covers nat oniy the
individual Lo whom the concession card is issued but also any other person who (s named on the
card (.e., tependants of the cardholder), provided that such other person would be qualified to be
namicd on e card if the card ware issued at the time it is being relied upon as evidence of financial

hardship,

The revized definition of "holder” would arguably come into play where an individual seeking waiver
of charges oh grounds of financial hardship lodges as evidence of thelr financial hardship a
conerssion card on which they are listed as a dependant, but the respondent agency is aware that
the individual's present cireuomstances {ey. imprisonment or detention in a psyehiatric facility) may
render them ineligible to be considered a dependant of the card-holder.

{ query whaether FOI decision-makers in Queensland agencies are in a position te determine
whethar an individuat would he “guaiified to be named” on a concession card issuad by Centrelink
or the Depatimant of Veterans' Affairs, under the very complex legisiation goveming the issuahce of
such cards, As an example of this complexity, the "Guide to Social Securily Law" available on the
websile of the Commonwealth Depariment of Family and Community Services contains a flowchait
(capy atiached) which demonsirates the complexities of determining whether an individuat who is
"in gaot or psychiatric institution bosause of eriminal charges” is entitied to a social security pension

or henefil,

Spergl mechanisim applying to depsriments

A provision in the FO! Act that has received very little altention is the special mechanism that
governs the determination of applications for charge walver that are made to departments.

When tha progessing charges regime was introduced in 2001, the FO! Act provided that all charge
waiver applications made 1o depatiments, whethar ledged by individuals or non-profit organisations,
fiad to b referred to the Departiment of the Premier and Cabinet for determination by the
"nreserbed person” within that department, By an ameandment that came into force in late 20085, thay
mechanisin has been altered so that it now only applies to charge waiver cantentions lodged with
depariments by non-profit otganisations. {s2e section 10, scheduls 4 of the FOI Acl))

I have never baen able to find any explanation of the rationgle for the infroduction of this special
rnecnanisin apdlying only to deparimants, while all other agencies subject to the FOI Act {local
govarmments, public authoritizs) have always been able to make their own decisions on all charge
waiver contentions. The process imposes an additional administrative burden on departmental FOI
staff in terms of hetving to prepare and forward all relevant documentation to the Department of the
Prernior ahd Cablnet, and then subsequently convey the prescribed persen’s decision to the
applicant, along with the details of their applicable review rights. | note that because the decision of
the nrescribod person is, for the purpoeses of review, taken {0 be the decision of the principal officer
of the depariment concerned, this creates separate review paths for waiver applications dealf with
by deparimants (which proceed directly to external review) and those dealt with by non-depariments
{which go through internal review, unless the decision was made by the agency's principal officer).

Very lillie infonmation is available publicly on the operation of this specialised regime. The decisions
of tha wresciibad person are madea available only to the respondent department, thus providing no
ganeval guidance for agencies or the public on the interpretation of the relevani provisions.

Frovigion nermitling an applicant e seek charge waiver before notification of liability for charges

Whan the FOI processing charges regiime was introduced in 2001, there was no provision which

permitied an access applicant to contend for waiver of charges (on grounds of financial hardship)
prior to the receipt of a notice from the agency concerned confirming that charges were payabie,

anad satting out the applicant’s options in termis of a response to that notice.
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The 2005 amendments to the FO! Act introduced a new provision which permits ah individual {o
conlerid for waiver of charges on grounds of financial hardship before they have been given a
preliminary assessment nolice,

The stated rationale for this new provision is that if the concession card is acceptabie, and the
applicant is therelore entitied to a waiver of all procassing and access charges, it relieves the
ageney of the administyative burden involved in preparation of a preliminary assessment of charges
notice in a situation where there wil uliimately be no chargas payable,

While: that may well be a valid consideration, the new mechanism imposes a different administrative
hurden {i.e., preparing a decision on the waiver conientlon, and dealing with any review arising out
of that decision), when there may well be no charges payahle because the application can be
procossed infess than 2 hours). Consideration should be given fo the possible introduction of a

provision to address this scenario.

Poteritial for ahuse of charge waiver provisions

The FO! Act provides that where a non-personal FO! application will attract processing charges, the
applicant is to he provided with a preliminary assessment of those charges {Unless they have
contendad for waiver of gharges af the oulset). In response (o a preliminary assessment notice, the
applicant can elect to pay the charges and proceed with the application, can negotiate with the
agericy in order to reduce the charges, or can withdraw the appiication.

An applicant may lodge a non-personal application which is extremely broad in scope, covering
many thausands of documents, which would attract a considerable level of processing and/or
access charges, Under the present regime, there is nothing to stop to an applicant who receives a
substaniial prefiminary assessmient notice from simply withdrawiny the application, and finding a
concession card haider who will re-lodge the appiication in their own name (in which case, all
charges must be walved, thus negating any incentive for the applicant to renegstiate, or better

define, the scope of the application).

I am aware of one overseas jurisdiclion in which the prospect of such abuse of the eharging regime
has heen specifically recognised, and addressed. The Freedom of information Act 1997 (Fees)
Regulations 2003, made under lreland's Freedom of (nformation Act 1997, make provision for
walver of chiargus for a "medical card holder" and a “dependant of a medical card holder”, but the
definitions of those categories (in section 1{5} of the Regulations) provide that the person seeking
stich a waiver nivst be a person who, in the opinion of the head of the respondent agency, is not
applying "on behalf of some other person who, in the opinion of the head, Is seeking to avoid the

paymeni of a feo "
Comgirsisny) with other jurisdictions (Appendix A to Discussion Paper}

While {he information in the comparativa table re: FO! fees and charges in other Australian
Junadiclions is interesting, i is difficult fo draw firm conclusions based on such comparison because
of some signdicant differences in the specific language of the legisiative provisions, or guidance that
has beon issued regarding the proper Interpretation / application of the relevant provisions.

An example of this is the time-based charge for processing (or "dealing with") an appilcation. In
Sowth Australia, advice provided by the State's FOI ‘lead agency' at a 2005 forum of FOI
pracliioners indicated that agencies could charge for time spent numbering documents and
preparing document schedules, bul could not charge for internal consultations within an agency, or
for ebtuining lagal advice or drafting the access deocision. In Western Australiz, the time-based
proacessing charge (for "daaling with an application”) does not include time spent searching for

dochments.

Ra; the fees and charges amounts listed in the {able;

» Siee e tahble was prepared, Queensiand's application fee and time-based processing charge
have ingreased (eifactive 19 December 2005) to $35.26 and 5.20, respectively,
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s Alhough the fable lists the NSW application fee as $3C, the Freedom of information (Fees and
Chargas Order) 1989 actually prescribes a range of amounts (the fee for an access application is
to be "ot less than $20 and not more than $30"). While most agencies appear te have opted for
the higher amount, at least somc (eg. the NGW Depariment of Corrective Serviges) charge the

iz armouint,

s fend,

Susan Heal
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