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ACCESSIBILITY OF ADMINISTRATIVE JUSTICE. 

SUBMISSION BY QCOSS AND QAILS 

EXECUTIVE SUMMARY 

1. The Queensland Association of Independent Legal Services (QAILS) and the 
Queensland Council of Social Service (QCOSS) have collaborated in this submission. 

2. Information regarding administrative and government decisions is not accessible 
because the freedom of infonnation regime is expensive, subject to delays, and may 
discourage alternative forms of access. 

3. Costs related to judicial review are too high to make it an accessible avenue for most 
citizens. 

4. Judicial review, whilst important, only addresses the form of decision-making in 
Queensland. An additional system of merits review, as is in place in many other 
Australian jurisdictions, is required to address issues of substance. 

5. Government information is not readily accessible by many groups. 

6. Reasons for decisions could be improved. 

7. A diversity of people cannot access administrative justice. As outlined above, the 
process to obtain information through For and the process of reviewing decisions 
through judicial review are both too expensive and there are also other barriers to 
access. 

8. Timeframes in judicial review are too long. 

9. Timeframes in obtaining government information are too long. 

10. Standing remains a bar to many issues being reviewed at all. 

11. Administrative law is not readily accessed by individuals with interests other than 
commercial interests because of barriers such as expense 

12. Any review of administrative justice in Queensland MUST include the topic of merits 
review. 

13. A generalist merits review tribunal is recommended because of an array of reasons, 
including the public interest in having decisions reviewed on their merits, consistency, 
and costs savings to clients and to government. 



SECTION I : BACKGROOND 

1.1 About QA T!.S and QCOSS 
The Queensland Associat ion of Independent Legal Services (QAILS) and Queensland 
Council of SociuI Service (QCOSS) have collaborated in this submission because of 
the high number of clients for whom administrative jmtice is intJ(.:ccssible. 

QCOSS is the peak body for over 700 wt::lfa rc and communiLY sector organisations in 
Queensland. For over 50 years the Queensland Council of Social Service has worked 
to promote social justice through the ciiminatioll of inequity and disadvantage. 

QCOSS exists to provide a voice for Queenslandcrs affected by poverty and 
inequality and acts as a State-wide Counci l that leads on issues of significance to the 
social, community and health sectors. QCOSS works for a Fair Queensland and to 
develop and advocate socially, economica ll y and t!nvironmentaJly responsible public 
policy and action by community. government and business. 

QAILS is the state based peak body represent ing the 33 funded and unfunded 
community legal centres operating throughout Queensland. Community legal centres 
arc independent, c()mmunity organisations providing equitable and accessible legal 
services. 

Copies of the QCOSS and QAILS Annual Reports are attached to this submission. 

QAILS and QCOSS members have expericnc.:t! ac.:ro:;:; 1::1 broad nlllgc of areas which 
intersect with udministrative law. This range includes: 

• I) risons - Prisoners Legal Service gives kgal advice, assistance and referrals 
on matters relating to imprisorune nt~ 

• Environment ~. Environmental Defenders Office (Brisbane and North 
Queensland) advises individuals and conservation groups in public interest 
environmental and planning law; 

• Education - Youth Advocacy Centre gives advice to young people in 
relat ion to educat ion issues including sllspension and expulsion; 

• T enancy - Tenants Union of Queensland and various Tenancy Advice and 
Advocacy Services give support and advice to tenants; 

• Disability - Queensland Advocacy Inc, Welfare Rights Centre, Cairns 
Community Legal Centre, and the Advocacy and Support Centre provide 
systemic and individual advice and support in relation to disability matte rs 
including disability discri mination; 

• Socia l sccu rity law and family ass is tance law -- Welfare Rights Centre 
(Qld) and Townsville Community Legal Service Inc . provide specialist 
advice ahout socia l secur ity and fam il y assistance law. 

• Migration law - Refugee and Immigrat ion Lcgul Service (fonnerly 
SBICLS), TownsviJIc Community Legal SelYicc Inc. and Centra l 
Queensland Community Legal Centre provide specialist advice and 
representation in the migration law area . 

1.2 COl1sulttlfion proce!i.\·fiw this submissioll 
Members of QA1LS and QCOSS were given an opportunity to raise isslles and give 
case examples re lating to the accessibil ity or administrative justice from their 



practices. This was done through written comment and oral communication and has 
formed the basis for this submission The organi sat ions involved in the consultation 
process can be found in the append ix {o (h is submission. The case examples can be 
identifi.ed in the submission by italicised, non-bolded paragraphs. 

1.3 Outline of this submission 
The submission ill the first instance outlines responses to key quest ions asked in the 
Discussion Paper. Following this is a section on how the scope of the review could be 
broadened 10 considt:r mechanisms that may improve the access to administrative 
justice by communities, community orga nisations and ind ividuals who are 
disadvantaged. Wc conclude with recommendations relating to a system of merits 
review. 

SECTION 2: RESPONSES TO ISSUES IN DISCUSSION PAPER 

Key issue 1.' What is the el/ect, if any, of the fees and charges regime under the 
FOI Act 011 accel'S to information find the amendment of documents? 
Is amendment 0/ the FO! Act and/or tltimim:ftrative reform 
necessary? 

2.1,] What are the costs? 
Fees are high in many instances and this is a bar to many people accessing the system. 
For example . the average cost to an indiv it.l u<lI JIlakiug a request to the Environmenta l 
Protection Agency, under the FOl legislation in the financial year ending 30 June 
2004 was approximately $285] and costs for an application to the Department of State 
Development averaged approximately $287. 2 We suggest that these amounts arc 
unaffordablc for many people in the community. 

2,1.2 Groups which call1lOt a/ford access 
For indivjduals living in poverty or who experience multiple barrie rs to access, fO! 
costs arc prohibitive, 

For some young people, who do not have any independent means of support, even 
small costs can be prohibitive. 

For individuals and fami lies 011 low incomes including pensions and benefits, 
resources arc often completdy consumed by basic costs such as food, housing and 
utilities . It is unlikely that a household on a very low income could generate the 
resources needed to make an application. For example, the costs of FOl cited above 
arc greater than the f0l1nightly rate of youth allowance for some young people.) Wc 

I A1torney-Gencrcl's Annnal Report on FOI (2004 -5), appcndi~cs 1.1 and loll 
1 ibid 
J Cenlrel ink, A G lide 10 Au~tra l i"n Govcmment Paymcn]s. I Jalluary 2006 - IIJ Mnrch 2006, 11. ·1 his indicates 
llle current fortnightly basic rales ofyoutlt ullnwancc arc· 
Single, no children, nnder 18, III home ~183 .20 
Single, no children, under 18, away from home $H4.70 
Single. no children, over 18, ._way fro m home $334 .70 
~li "g lc . no children, over 18, III homc $220.30 
Single with children $4]R 50 

2 



also note that these costs are more than half the basic rates of Newstart Allowance, 
Parcnting Payment, Age Pension, Disability Support Pension, Carer Payment and 
others. 4 

There is a cost waiver for people on low incomes, but in many cases these are not the 
people who are likely to be trying to en[oree their rights. It is service providers or 
advocacy organisations that are trying to access documents on behalf of 
disadvantaged citizens. QAILS and QCOSS submit that an application on behalf of 
clients should not incur charges or fees. 

The search fees and the copying charges [or freedom of information requests can be 
prohibitive for community groups. Search charges can result in hundreds of dollars 
even for basic requests. Often the only way that information can be obtained by those 
interested in the environment or plmming decisions for example, is through the 
freedom of information process. Some of these organisations receive government 
funding and as a result are often not able to claim that they are exempt from FOI 
charges. It is difficult to fit within the criteria for exemption regardless of 
government funding. There is very little opportunity within the system to minimise 
these costs, for example by allowing parties to uplift documents and send them to 
professional copying services who can eopy at 5 cents a page instead of the 
government rate which is higher. 

QA[LS and QCOSS submit that all not for profit organisations should be exempt from 
search charges for FOl or at the very least there should be no charges where a matter 
is clearly a matter of public interest. 

2.1.3 Other forms of access not e1lcouraged 
The availability of the FOI process may have encouraged government departments 
not to provide information in other, simpler ways. For example, recently a report was 
on display in a government ofEce under the Environment Protection and Biodiversity 
Conservation Act 1999. When a copy of parts of the report was requested, the 
individual was told that they would have to apply under the For legislation rather than 
simply obtaining copies then and there. Whilst this was a federal issue, similar 
situations may occur with respect to state government documents on a regular basis. 

2.1.4 Personal affairs exemption for costs 
Wc are concerned that the exemption for personal affairs requests should be observed 
at all times. We are aware that many who request documents arc either: 

• Told it will cost too much and are discouraged from applying; or 
., Actually eharged when it is a personal affairs matter. 

Whilst we understand that 'personal affairs' needs to be carefully considered because 
of its implications in other parts of the FO! Act, there must be a eonce11ed effo11 to 
ensure that ices and charges are not levied where people seek personal information. 
For example, people who seek information about institutional care may be charged 
fees because they seek information that will help them discover pa!1 of their life story 
that has been hidden, and whilst it may not appear to be a part of their personal 

I'artncrtd no children 
P,IItIlCN:d with children 
'lbid 

$33470 
!,367.50 
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affairs, it is. In effect, in most cases there should be a presumptioll that a request 
involves personal affairs and only whcre it clearly does not should fees be considered. 

2.1.5 Philosophy 0/ citizens being ahle to obtain documents at 110 cost 
It is acknowledged that the amounts recovered by the departments are only a fraction 
of actual costs in delivering information to applicants. However, as was highlighted 
in the [ARC Report on Freedom afInformation in 1990, "Access to information as to 
what decisions are made by government, and the content of those decisions, are 
fundamental democratic rights. As such, FOT is not a utility, such as electricity or 
water, which can be charged according to the amount used by individual citizens. All 
individuals should be equally entitled to aceess government-held information and the 
priee of FOIlcgislation should be borne equally."s Charging fees for FOI access is 
tantamount to charging fees to vote, at least in the sense that fundamental democratic 
processes must be readily accessible. 

As noted by Rick SneII, the aim of lfeedom of information legislation is to provide 
citizens with access to information they have already paid for through taxes etc, and 
was never intended to work on a full cost recovery basis. 6 Additionally, it needs to be 
accepted that processes essential to an open democracy should not be structured in 
such a way as to be revenue-neutral and Government probably needs to accept that the 
price of democracy is not cheap. 

It is acknowledged that providing information to consumes time and other resources. 
It is submitted that more agencies could be attempting to make the process more 
streamlined and less labour-intensive, as has been done in Queensland Treasury, as 
reported in the Freedom of information Review.7 As at October 2004, approximately 
half of the state departments were using the new process. The FOI Annual Report Jar 
2004-5 has not been finalised as at 15 March 2006 but when it is tabled in ParIiament 
in May it may shed some light on a change in the costs of retrieving information as a 
result of the FOIonLINE database and other technological advances. 

2.1.6 Recommendations/rom earlier LCARC report 
Wc note that LCARC produced recommendations in the Report on Freedom of 
Information in Queensland in 2001. In respect of those recommendations that were 
not implemented, wc say: 

• Findings 5-10,165 and 173: It was recognised by the Attorney-General that 
there should be better coordination of freedom of infonnation throughout 
government for the sake of consistency. Given that the suggested 'fOI 
monitor' position or extended powers for the Information Commissioner 
were not implemented, the government should explain clearly exactly what 
mechanisms have been put in place to achieve greater consistency. 

• Findings 11 and 12: It is not suHicient to say that disclosure of government­
held information outside the FOI Act can occur. A directive that 
administrative access should be used if possible is required, as our 
experience is that alternative access does not occur as readily as it might in 
some cases. Additionally, confusion over whether rOJ or administrative 
access should occur often leads to delays in processing applications. This can 

\ EARC report. R~fJorl 011 FreedolJl of il1formatioll. 1990 ill page 181 
(> Rick Sncll, ri'adom a/I,,/onJlullo'" Re";ell', nee 2001, NQ_ 96, 55 
7 Gcrry Cattle. Freedom o/In/ormatioll Rcvicw, Oct 2004, No. III H 
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bt:come marc complicated when dealing with Statutory Authorities or other 
types of agency which do not neatly fit within existing FOr definitions. 

@ Finding 14: If there is not to be a central coordinating body, JAG could 
provide guidelines regarding the type of inFormation that is suitable for 
routine release outside the FO! Act. 

10 Finding 16: Notwithstanding the fact that disclosure of documents outside 
the FO! Act is contemplated, there needs to be some whole-of-government 
approach to the attitude of agencies with respect to diselosure, such as would 
be :ndicated by a directive from the Premier. For an FOI system to work 
properly there needs to be cultural acceptance within agencies and leadership 
must be shown at highest levels to ensure that the cultural shift towards 
openness and transparency continues. 

• Finding 22: Agencies should be required to use the FOlonLine software, 
rather than invited to use it. 

• Findings 39, 43, 55, 56, 59, 61, 65, 69,74,82,93,94,95,99, 142, 143, 157, 
158, 163, 180, 184 and 200: JAG was considering drafting guidelines with 
respect to thcse findings. We support guidelines being put in place so that a 
c01151stent approach can be taken throughout government. The establishment 
or otherwise of such guidelines is unknown at this stage and government 
should advise of any guidelines that arc in place. 

• Findings 5} and 88: The Attorney-General's office should indicate whether 
or not it has consulted with the Adult Guardian and the Public Advocate in 
relation to the requirement for Vflitten applications for people with a 
disability, and the outcome of any consultation. Clearly FOl should comply 
with all relevant disability standards. 

• Finding 201: The Attorney-General's office should indicate whether or not 
the inquiry into the status of information provided to members by 
constituents and members' communications to ministers, departments and 
other agencies has established whether an exemption is required or not. 

• Findings 219 and 220: We note that the government effectively disregarded 
the recommendations of the Public Accounts Committee Inquiry into 
Commercial-in-confidence Claims by Government. 

Key issue 2: Do costs associated with (Ill application under tile Judicial Review 
Act affect genuine challenges to administrative decisions and 
fIc/ions? If.\'o, can this hp addre.\·:;;ed? 

2.2.1 General 
Tt is general considered that the Supreme COUlt is inaccessible to the general public. 

Several systemic barriers exist in the area of judicial review: 

• The Supreme Court is generally recognised as the most expensive state 
jurisdiction in terms of filing, schedule of fees and costs etc; 

• Judicial review matters, though simplified since the days of prerogative 
writs, remain among the most complex of matters; and 

5 



I) The jurisdiction of the Supreme Coun in the area of judidal review is nOl 

weiJ understood amongst the legal profession, lel a lone the general public. 

Wc suggest that when faced 'with a client who may have a judicia! review action, most 
practit ioners wi ll warn against taking such action fo r reasons of complex ity and of 
course on a simpJe cost/benefit analys is. 

We consider that many potential j udicial review actions are never brought because of 
these systemic issues. Therelore, we suggest that the numbers of judicial rev iew 
matlcrs brought in no way actuall y reflects the demand or need for access to 
administrative justice. 

2.2.2 What are the issues? 
Filing Ices themselves are prohibitive, as arc the costs of legal representation. 

The possibili ty of adverse costs orders is a real delen'cnt to commencing action for 
most individuals, but particularly for community groups and low income households. 

2.2.3 Wltat are tlte costs? 
Recent judicial rcview actions undertaken by the Environmental Defenders Ofncc 
(North Queensland) have totalled $20 - $25,000, even with much of the legal 
representation being carried out 011 a pro bono basis, 

In another example, a community group ra iscd the issuc of air pollution from the 
North-South Uypass Tunnel and it was estimated that it would wst $40,000 to 
$90,000 to take action in relation to this matter. 

Even for a simple judicial rev iew application, the costs would no t be below $5,000 
and m ore commonly exceed $10,000. 

The costs of bringing a judicial review appli cation vary greatly, depending on issues 
such as complexity, duration, witnesses and the type of evidence requ ired. Likewise, 
the costs of thc Crown, who often brief senior counsel add to the costs risks associatcd 
with these matters . 

2.2.4 Litigation g uardialls 
A litigation guardian who undl.:11akes cOUl1 act ion on behalf o f a person with a 
disability is faced with personal liability for cost,>. It is difticult for the issues to be 
heard at all , because a person must firs t apply to the Guardianship and Administration 
Tribunal to become thc litigation guardian. These extra hurdles and concerns mean 
that it is more difficult for a person wilh a d isabili ty lO access admin istrat ive justice 
using the judicial review process. 

Litigation guardians are also required for matters brought on behalf of children . In 
the same way, guardians are exposed to the risk of an adverse costs order. 

2.2.5 Section 49 costs orders 
In the ASH case (discussed laler in sections 2.3. T. 2.55 and 3. 5) in the 
Supreme Court in Cairns, ASH soughl a section 49 cosl.\· order under the JR 
Act. The order was opposed by sonu: of fhe other parlies 10 the proceedings 
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hut was eventually given. Without such an order, ASH lIlouid have been 
unlikely to pursue the case. Stili, this only allmvs the applicant the "luxury" 
of nor paying the respondent 's cos!s. Ihe community group in this instance is 
stillleJi with the diJficulty oJfinding lawyers who do the workforJ;-ee or at a 
heavily discounted rate. 

2,2,6 Model litigant princljJles 
As discusscd by Davis, ~ the obligation to act as a model litigant requires governments 
and agencies to act honestly and fairly in handling claims and litigation by: 

• Dealing with claims promptly; 
.. Paying legitimate claims without litigation; 
• Acting consistently in handling of claims and litigation; 
• Trying to avoid litigation, wherever possible; 
• Keeping costs to a minimum; 
• Not taking advantage of a claimant who cannot afford to litigate a legitimate 

claim; 
• Not relying on technical defences unless it would prejudice the government 

not to; 
• Not appealing decisions unless there are reasonable prospects of success or 

the appeal is justified because of public intcrest issues; and 
• Apologising where government or its lawyers have acted improperly. 

QAILS and QCOSS have raised issues and outlined examples that highlight the need 
to better apply these principles in relation to administrative law, particularly with 
respect to pre-litigation and negotiation stages. In fact it seems that in some instances, 
agencies are quite reticent to engage in discussions or negotiations with respect to 
decisions that have been made, and it is only once litigation is on foot that bona fide 
discussions occur. 

Additionally, we are very concerned that local authorities are probably saved from 
responding to judicial review matters in the vast majority of cases because of the 
systemic barriers. Put simply, few individuals commence judicial review actions 
against local authorities. 

2,2,7 In other jurisdictiolls 
Thcrc may be other ways of making judicial review more accessible. For example, at 
a federal level the federal Magistrates Court hears many judicial review type matters 
and provides a far more affordable option than the Federal Court. There are 
guidelines between the Federal Court and the federal Magistrates Court that 
determine what sorts of matters are heard where. 

The AAT is a no costs jurisdiction. This could be replicated in the judicial revIew 
jurisdiction of the Supreme Court. At the very least, a presumption that patties bear 
their own costS as in the Family COUlt would be a positive start. 

S Davis, ' Local Governments ns l\·lodel Litigants", (2005) 10 f.GL.! 190 at 190, 191 
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Key i<;sIJe 3: h iJ1/orl1uttion relevant to, amI about, government decisions and 
actions adequate al1d accessible? How call it be improved? 

2.3.1 Reasonsfor decisions 
Insufficient reasons for decisions arc often provided. 

Part of the Alliance la Save J-linchinbrook's case against the Hnvironmental 
Protection Agency (discussed earlier in section 2.2.5 and later in sections 
2.5.5 and 3.5) lVas the jact that inslfificienf reasons for the decision were 
proVided. In particular, one concern a/the ASH was the /acl that decision 
makers tend to deal >!lith matters in global terms rather than addreSSing 
particular issues and making their line o/reasol7ing c1eal" 

The Administrative Review Council (ARC) has produced "Practical Guidelines for 
Preparing Statements of Reasons".9 There are not any guidelines like tbis in 
Queensland though EARC recommended the establishment of an ARC for 
Queensland. /0 

There is a great variance of decisions in the Small Claims Tribunal (SCT) and little 
consistency state-wide. As precedents cannot be set in matters other than tenancy 
matters (and even in those, written reasons are required only in exceptional cases I I at 
the discretio:1 of the tribunal), each case must be heard on its own merits and often 
decisions are made that are not in line with the legislation. It is acknowledged that 
Parliament did not intend for SeT decisions to be generally reviewable. However, 
section 19 Small Claims Tribunal Act does contcmplate review for denial of natural 
justice or lack of jurisdiction. If a person goes to the judicial review process, there are 
not any transcripts from the SCT hearing and it is therefore diilicult to prove what 
was said or done at the initial hearing. In addition, Referees in the SeT do not have to 
give written reasons for decisions, so claimants and respondents alike can be bamed 
as to why a decision was made. This makes the process difficult for consumers to 
understand and deal with. 

2.3.2 Obtaining information call be difficult 
Even young people under an order of the Department of Child Safety need to go 
through a formal process to receive a copy of their own file. This adds to frustrations 
when the govermnent already has control in many aspects of that young person's life. 

The internet is not an acceptable form of dissemination of information for many 
disadvantaged people as access to computers is not widespread. Another issue is that 
people may need access to support and legal expertise to interpret the information in 
relation to thcir circumstances while they are in the process of making a decision 
about their course of action. While information should be on the internet, this doesn't 
necessarily mean that people are enabled to take a matter further. Additional 
strategies are needed to overcome barriers to access. 

---~-----~ 

9 Available at w\\w.law.gov.all/arc 
I(l See note 3 ~t puge ,151 reg~rding cst:.bIishrnent nf the Queensland Administrative Review C()\lll~i I (QA RC) 
11 Small Clillills Tr·iUIlIi((/.·1c1 1973 (Qld), section 22A 
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2.3.3 Earlier suhmissions witiJ respect to administrativejw;tice 
In the EARC report,12 QA1LS submissions were noted with respect to the following 
matters (lnd QAILS and QCOSS reiterate the impol1anee of those issues: 

G Possible advisory role ofQARC (paragraph 14.7); 
G Benefit of a general merits review tribunal (paragraphs 3.29 and 3.165); 
• Cross-vesting of jurisdiction between Commonwealth AAT and state merits 

review tribunal (paragraph 3.210); 
• Benefit of a multi-disciplinary tribunal (paragraph 4.17); 
• Legal qualifications not being mandatory for tribunal members (paragraph 

4.18); 
• Existing arrangements for tenure and independence of memhc:rs of the 

Commonwealth AAT (paragraph 4.72); 
• Preference for the legislative fOllllUla approach with respect to rights of 

appeal from decisions (paragraph 6.13); 
• Exemption of a class of decision from scrutiny of a review tribunal should be 

avoided (paragraph 6.17); 
• "Interests" should be interpreted more widely than mere financial imposition 

or restriction of personal liberty, when allowing for reviews (paragraph 
6.53); 

• University decision-makers should be exempt from review (paragraph 6.82); 
• Procedure in a merits review tribunal should be infOlmal, flexible and 

unintimidating to the layperson (paragraphs 7.14 and 7.98); 
• Importance of decision-makers providing notice concerning rights to review 

(paragraph 7.177), 
• Appeal process should be limited to intemal review, external review, and 

final independent merits review (paragraph 7.253); 
• External review of decisions should be used to improve public confidence in 

the quality of the primary decision-maker's decisions (paragraph 7.269); 
• Timely internal review of decisions is useful (paragraph 7.272); 
• "Standing" needs to be viewed in the public interest as well as within the 

private interest of an individual (paragraph 7.3(3); 
• Early availability of information to a person who wishes to review a decision 

is of benefit (paragraph 7.377); 
• There should not be any filing fees with respect to an application for merits 

review (paragraph 8.11); 
(I Access to merits review should not be denied on the basis of lack of financial 

means (paragraphs 8.71 and 8.72); 
• Extra funding is required for Legal Aid and community legal centres, to 

ensure adequate advice and referral can be given to the community 
(paragraph 8.77); and 

It People in remote areas need special assistance in accessing any tribunal 
(paragraphs 8.108 and 8.109). 

-_._---
I,. Note 3 
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Key is,me 4: CUll II diversiiy of people aeces.'· (fdministrative justice'! If not, how 
can thi. .. he improved? 

In shot1, a diversity of people cannot access administrative justice. As outlined in 
section 3 of this submission, people with commercial interests arc the ones who arc 
accessing judicial review. Other members of the community arc not doing so with 
any great regularity, even where the enforcement of fundamcntal human rights is 
depcndent on that process. 

2.4.1 Which groups have difficulty accessing admillistrativejustice? 
Low iDcomc households experience difficulty generally accessing administrative 
justice. 

People who attempt to use the system of administrative justice to review decisions arc 
often seen as "troublemakers". Treatment of "persistent" litigants should not be 
worse than "one-off' litigants. 

Litigants in person who are in prison suffer even greater disadvantage in attempting to 
achieve justice because nothing is achieved easily when someone is in prison. 

People with decision-making disabilities have difficulty in accessing administrative 
justice and it would be of benefit if there was merits review of decisions made under 
the Disability Services Act, 

Many people outside metropolitan centres do not have access to free legal advice in 
respect of administrative justice. 

The most vulnerable in the community do not have their basic needs met and may not 
have the energy pr resources to pursue human or legislative rights, particularly given 
both the certain and potential costs in doing so. 

Community groups which seek administrative review often have difficulties because 
of the ongoing "standing" issue. These groups miss out on having important issues 
dealt with by the Courts and bad decisions may be allowed to stand by default (i.e. 
because there is not anyone eligible to take action). 

Many members of the general public are not aware of their rights or of the 
mechanisms they can use to enforce them. Most people do not knO\\' about the 
freedom of information Jaws and even fewer know of or understand judicial review. 

Adherencc to model litigant principles at early stages of discussion is as impol1ant as 
after actions commence, to ensure fair treatment of a diverse range of people i.e. 
commencing court action really should be a last resort. 

2.4.2 Support/or individuals wishing to use administrative justice 
Community organisations are not well-equipped to deal with enqUlnes regarding 
administrative justice. There is simply too much complexity in having different 
Tribunals for the limited merits review that is available. 
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Due to the high cost of administrative justice i1 is not an area into which community 
legal centres can offer representation and whilst advice can often be given, that advice 
may be all that happens, unless funds can be found to file matters and have solicitor 
and counsel appear. 

Community organisations, both legal and others, that give SUpp0l1 to members of the 
general public need to be well-resourced in order to clTectively deal with situations 
where review of a govemmcnt or administrative decision is required. 

Key issue 5: Is access to administrative law effective and e.fficiem? Is reform 
necessary? 

2.5.1 Timejj'ames in judicial review 
Judicial review matters can often take more than a year to be finalised and this is 
effectively a bar to justice in some cases. 

Even when time frames are shorter than other civil proceedings, they arc still often 
too long to be useful in reviewing decisions. The following case example illustrates 
that point: 

Six Year 12 students were excluded ji-om all schools in Queensland by a 
decision of the Department of Education. The decision was made in .June. An 
application for judicial review was jiled in early .July. The matter was settled 
in September prior (0 (J hearing date being obtained. The settlement allowed 
the young people to return to school. This was over three months after the 
initial decision. Due to the significant absence from school and missed 
assessment only one of those students returned to complete Year 12 that year. 

This is an indication that timing can be crucial in respect of many decisions in the 
lives of those affected. 

2.5.2 Timeframes in freedom of information 
Timeframes for FOI are also too long in many instances. This can be seen by the 
following case example: 

Speak Up For Yourse(f 0')UFY), an advocacy group, has found that the time 
taken to obtain documents is the biggest hurdle to freedom of information 
requests being usejid. Disability Services Queensland recognises the role of 
informal decision-makers, but the process of obtaining documents through the 
ji-eedom of information }i"amework still takes a long time. The problem is 
worse 'when dealing 'wilh other government departments, which do not 
recognise informal decision-makers and so it is even more difficult to obtain 
documents regarding a person with a deCision-making disability. The 
documents required are often relating to health care decisions, and if months 
elapse between a requei-,'{ and obtaining the documel1fs, it is qften loo late to be 
of any benefit inlhe decision-making process 

Il 



2. 5.3 Efficiency "lid effectivenesi' witlt respect to prisoners' llpplic:tltiollS 
The ./lIdicial Re\liew Acl proscri bes a 28 day limit 10 proceed af1er a statement of 
reasons is received. Prisoners have Lime constrain ts bccCl,:!se of the Correclille 
S'ervices Act, regulations, policies and procedures. for example. prisoners serving 
less than two years are entitled to he considered fo r conditional release whcn two 
thirds of the way through their sentence. If they are 10 be refused, they are given a 
"show cause within 21 days" and if' this is refused then they arc required to ask for a 
statement of reasons within 28 days of that decision. They then have 28 days to lodge 
a judicial review application. Compare this 10 a prisoncr who is serv ing twelve 
months and is eligible for condi tional release after e ight months wi th four months to 
serve. Potentially HU'ee months can pass before the prisoner can lodge the judicial 
review application. 

After tJIC application is lodged normal Court procedures have the potential to delay 
tbe matter further. The mattcr can be heard at the fi rst di rections hearing. However it 
would be un:.Jsua l for prisoners to have atl the documentation they requ ire for the 
hearing in their possession. Disclosure of documents can delay this process. If a 
prisoner wishes to prepare argument before the directions hearing, the prisoner is 
unable to obtain copies of documents under the freedom of information legislation jf 
the documents are used in risk asscssmenl. 13 Documents arc not readily available, as 
all release of prisoners rcqui res rj sk assessment. 

Similarly these mechanisms relate to other decisions affecting prisoners. For example 
Sentence Management Reviews arc conducted on a six monthly basis . It is not 
unusual [or a Hew decision to bt: made before the old decision has been reviewed. 

Also in relation to prisoners, even if onc appeals a tra nsfer dec ision. the dec ision is 
not stayed. Therefore the damage may be done by the transfer occurring before the 
prisoner can even have the decision reviewed (internally through the General 
Manager and then the Chief Executive, or externally through the Supreme Court). 

2.5.4 Internal reviews 
The effect iveness of intemal review procedures seems minimal when one looks at 
numbers of dec isions whjch arc va ried when reviewed internally i.e. in Queensland in 
the year 2003-4, of 304 freedom of information dec isions that were reviewed 
internally, approximate ly 225 of them were upheld on internal review, 14 It i.) not clear 
how many of these cases were then reviewed by the Com missioner, and the success or 
otherwise of that ex ternal rev iew. 

2,5. 5 Standing 
Onc of the elements of any judicial review hearing is proving that the applicant has 
standing to make the complaint Standing has been interpreted nalTowly with respect 
to communit} groups. This means that access to administrative justice is not effective 
for those groups in public interest litigation. This could be addressed in statute like it 
has been in the Nature Conservation Act so that community groups could 
automatically have standing in public in terest !itiga tion. 

I) Scc ~ccl ion 11 (E) 1-'01 A'::I 
H Alln!!,d FOt Report 2003- '1, llPllCmJix L9 
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In fact, rights of third pariy enforcement have now been included in :-;ume un\! state 
laws such as the Wafer Act 2000, I~'nvir()nmentaf Pl'Otection Act 1994, Marine Park::. 
Act 2004 and the Nalure Conservation Act 1992 (amended 2003) and the federal 
Environmel7l Protection and Biodiversity Conservation Act 1999. The public 
enforcement rights under the IntegrOled Planning Act 1997 (IPA) apply to a wide 
range of development. However, ci ti zens and groups fa il to exercise those rights, 
even in the cases of flagrant breaches of cnvironmenlallaws because they cannot raise 
the funds lO go to Court. Environmental cases arc often particularl y expensive to run 
because of the cost of necessary expert witnesses. 

1n Ihe ASlI case mentioned pr~viously, the ETA recenr/y challenged (he basis 
for sltmding (?f the applicant. This is despite the fimner Allorney-General, Rod 
We(ford indicating to the I~'DO-NQ after an earlier decision that the Crown 
would not seek to lIse standing as a basis jar opposing Pllblic interest 
liligalion. 111e EPA's COllnsel indicated that the ASH was a projessional 
litigant o/some kind. If was stated in the EPA .<iubmissions: 

"The applicant is self appoinled and created for the specific purpose 0/ 
liligating such environmental disputes as the decisions compiaimd of The 
applicant is Cl designer entity purposely created for opposing the decis ions 
(including obviollsly by litigation) and which is opposed (0 {he proposed 
development of Hinchinbrook". 

ThiS was despite lhe /OCl Ihat the ASH's aims were to protecl the environment 
including through legal means, and its President and Secrefary had over 60 
years between them of work in prolecling Ihe environment, with the President, 
Margare( Thorsbome having a Irail on Hinc:hinbrook island named after her 
and her late husband. The memhers of the ASIl had worked to protect the 
environment in a number of ways including representing lhe ASH views on 
government committees, lobbying and writing submissions on a number of 
issues, as well as conducting this litigation. Given the public benefit in having 
the besl decisions made in respect of a world heritage site, it seems 
unreasonable on the part o/the government to rely on an overly legalistic 
defence of luck of slanding. 

Another case example follows: 

The Cairns and Far North ;':nvironment Centre (CAFNEC,,) were unsuccessful 
in seeking to challenge a decision of (he delegate of the Department of Nalllral 
Resources in 2002. The Court found they did nol have standing to hrinJ; 
judicial review proceedillgs. His Honour Judge Jones considered "standing" 
ill the con/ext 0/ the issues 10 be considered and considered Ihut while rhe 
applicant, CAFNEC, was a peak body with a special COncern for the 
environment, il must also he focused 0111he subject mal/er of the litigation. He 
found that the environmentol impc/(,'{s at issue in this case were nol major 
(unlike other environmental cases where standing was gra11led) and that there 
lVould he no long term detriment to the coastal environment or nearby seas 
from the c:fearing. Therefore C"AFNEC was not a "person aggrieved". 
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Time and resources would be saved if the mattcr of standing for matters of judicial 
review was definitively resolved through legislative change. 

SECTION 3: THE BROADER SCOPE OFADMINISTRA TIVE JUSTICE 

3.1 Administrative law ill tile cOlltext of disadvantaged groups 
(Jilbeli & Lane in Queensland Administrative Law suggest that: 

... thc Judicial Review Act (JR Act) owes its existence to a number of factors. 
First, and probably most important, was the report presented by Mr G E 
(Ton)') Fitzgerald QC (as he then was), as a result of his Commission of 
Inquiry into Possible Illegal activities and Associated Police Misconduct (the 
Fitzgcrald Inquiry).15 

QAILS notes that Gilbert and Lane did foresee that the success of the JR Act, 
particularly its impact on public administration via administrative law and 
governmental practices, would depend on the operation of the JR Act and the 
establishment of jurisprudence, both through the parallel federal jurisdiction and 
through the decisions of our own Supreme COutt. 

The same authors suggest that the JR Act brought about tour major reforms in 
administrative law in Queensland: 

1. Onc simple originating procedure via the system of statutory order for review; 
2. Reform of the prerogative remedies; 
3. Duty imposed on decision makers and administrative tribunals for reasons for 

decision; 
and 

4. Reform of costs ru!cs. 16 

It is agreed that the benefits of the JR Act have included the four suggested above. 
Despite this, it is timely to consider whether those benefits have been available to all 
within the community, and in particular, to those who may be disadvantaged. 

QAILS has previously worked to monitor debate and to address issues relating to 
adh1inistrative law in submissions to a range of bodies including EARC and LCARC. 

In the QAILS submission to the Senate Inquiry into Legal Aid and access to justice, it 
was submitted: 17 

Admillistrative Law 

The area of administrative law is onc of the most dynamically changing arcas 
of legal practice and, as a result, related legal needs arc always in a state of 
constant flux. This is palticularly notable in relation to migration and social 

----~---

15 Gilbert and Lane, QueI'm/and Adminislmlive Low IO(Jseleaf service. LBe. [1.100] 
16 Ibid, ILl OOJ - [1.130J 
17 Senate, June 200,1. Suhmission 73. pages 41 - 43 
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security Jaw where the re seems to be a cons(alll Commonwea lth rev is ion o f 
Ihe relevant legis lation a nd associated admini strali ve systems, o ften as a knee 
jerk reaction to national events. So, for example , massive changes in 
immigration laws and policies were introd uced in recent years in response to 
perce ived (a lthough in QAI LS view unfounded) concerns about "the re fugee 
crisi s" . 

Access to Jc g~d servi ces in relation to administrative law matters is patii cu larly 
limited in Queensland . Many Queensland comm unity lega l centres (CLCs) 
undertake some level o f admin istrat ive law work (<:Idv ice on freedom of 
infOlmation, j udicial review etc). Several CLCs work almos t exclusively 
withm the provincc of administrative law, notably in relation to immigration, 
social security and prison issues. Without exception, these specialist services 
are gross ly underfu nded, a reflection in pal1 o f the sometimcs "po liti ca lly 
unpopu lar" sections of thc population who they se rv ice (e.g., re fugees, soc ia l 
security recipients and prisoners). Each is m andated to p rovide "state- wide" 
services but is barely funded to provide assistance to those in need within the 
south-east corner of Queensland. 

The South Brisbane Immigration and Community Legal Service is funded to 
provide specific services in relation to immigration matters but is chronicall y 
underfunded . That service deals not only with the huge num bers of peo ple 
requiring advice in relation spec ifica lly to mig ration matters but also the large 
num ber of clients referred to it by other CLCs where a c Ucm might have a 
fami .y law matter complicated by migration issues. Outside of the south-east 
corner of Queensland, QAILS knows of only onc free regislered migration 
serv ice offered by a communi ty lega l centre (in northern Queensland). 

Similarly, the Welfare R ights Centre (Qld) is funded to provide assistance to 
people in re lation to maHers arising from social security entitlements but the 
service is also underfunded. Prisoner 's Legal Serv ice has fundin g barel y able 
to sustain three full lime s taff members who provide services in every 
Queensland prison. 

Given that so much of what might be loosely termed "administrativ::! law" fall s 
specifically within the legislative mandate of ih l..! Commonwealth, QAILS is 
concerned by the fa ilure o f govenunent a l that level to propcrly fund services 
that arc in a position to provide state wide assistance to people in Qucensland . 
Moreover, the area is one which again highlights the concerns assoc iated with 
a lack of consultation in relation to decisions affecting the j ustice system . 
Certainly, o rgan isations such as South Brisbane Immigra tion and Community 
Legal Service arc well-placed to comment upon the impact of changes in 
legis iation and policy affecting migration matters but are not as ked to do so. 
Even if such invitation to consult was made , the nature of chronic 
undcrfunding means th ~:H such services would ra rely be able to a llocate limited 
resources away from d irect cl ient serv ices towards de velo ping comments 
which, at It.:ast in the long term, may provide useful to government in 
managing legal needs. 
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The specific areas of practice wi thin admin istrati ve la .. ".. arc high!}' complex 
and dynamica lly changing. The staff who work in those areas are vcry 
experienced individuals ded icated to working with some of the most 
marg inaliscd and maligned sections of the population. The gross 
undcrfumling of such specialist services constitutes not only a failure to 
provide adequate support to vulnerable people with genuine legal needs but 
also constitutes a devaluing of the expet1ise and dedication of thas::: prepared 
to provide such services. 

Recommendali(tn fill: 

That this Inquiry acknowledges the low levels of funding provided to 
community legal centres in Queensland in relation to the provision of 
administrative law legal services. 

Recommendation # J 2: 

That this Inquiry calls upon Commonwealth and state govcnunents to develop 
funding mechanisms which do not discriminate against CLCs which provide 
specialist administrative law services because of the unpopular nature C?f the 
clicnts (hosc CLCs service. 

The Committee noted these issLles in its report and endorsed the QAILS submission,18 
including the above recommendations. '9 More broadly. the most recent QCOSS 
budget submission included a key theme re lati ng to legal services for disadvantaged 
Queenslanders. A copy of that submission is attached 

3.2 Scope of decisions lIIu/er JR Act 
It is noted at Ihe outset that the summary of decisions annexed to the Discussion Paper 
seems to indicate that the majority of those who have made use of the Act have 
commercial interests and seck review in respect of commercial decisions. 

Whether or not the JR Act satisfies the core objectives as descri bed by the Electora l 
and Administrative Review Commission (EARC) remains to be seen. Wc note that 
EARC descri bed the two main aspects as: 

• Ensuring duti es imposed on administrators by Parliament arc pert(xmcd; and 
• Ensuring administrators act with in the lim its of the general law and within 

statutory Ii mits.20 

Obviolls ly, QAILS and QCOS S are concemcd about whether or not judicial review 
meets these two aspects with respect to issues other than commercial issues. That is, 
whether or judicial review effecti vely protects consumer or individual rights as 
opposed to commercial interests. QCOS S member organisations and C:.Cs assist 
people with day-to-dHY matters. The position with respect to CLCs has been 
summarised by QAILS in the supplement to its Annual Report, "What is a CLe?" 
which can be found attached to thi s submission. 

1& A vailabl l: at WW II' ,llph .gov ,3u/senale/nmllnittcc/lcgcon_cllc/indc:>; ,hlm 
I~Scllll[e , hlllc 2004, paragr~ph J 1.4& 
20 EARC rcpun : Repor/ 01/ JII,f,ciol Re.·;t'1I' "jAd",ims/roln'e Decision alld ." CI/OIIS, 1993, vol I. Il:ll'a~raph I 8, 
P.1gC 3 
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We do note that on occasion QA1LS clients' personal or private interest or the public 
interest may be 111 conflict with another's commercial or private interest. 
Environmental cases arc examples where our clients rely on judicia! review to protect 
both their personal or private interests and the public interest, usually against 
commercial interests of others such as developers or business. 

As noted by QAILS in the supplement to its Annual Report 2004-5: 

"The clients of community legal centres arc those who arc facing injustice, 
whose legal problem is not profi.table, and whosc life circumstances are 
ilffectp.c1 hy their IC8i:11 prohlem_" 

The disadvantaged in our community generally have more difficulty than business 
people do, in accessing justice. In addition, the disadvantaged in our community are 
more likely to have a greater prop0l1ion of their day-to-day lives affected by 
government and administrative decisions. It seems only fair that those most affected 
by those decisions should have real access to a system of review. Reports on barriers 
to accessing justice are iegion2

! and nothing new can be said by this submission. All 
of these reports say that there arc groups who cannot access justice or the legal 
system. 

Realistically, wc arc concerned that the CHITent system of administrative justice is one 
only accessible by those with money. 

3.3 General comments on the scope o/the Review 
QAILS and QCOSS consider that the scope of the inquiry should be expanded in 
order to properly consider access to administrative justice in Queensland. 

More specifically we propose that the cun-cnt terms of reference are expanded to 
include the need Ior a consolidated system of merits review in Queensland. 

The Committee's terms of reference include the following statement: 

"This paper refers to administrative justice in Queensland. This means rights 
conferred by Queensland's legislative scheme of administrative law.,,22 

QAILS and QCOSS note that this term of reference should be rcdraHed as follows: 

This paper refers to administrative justice in Queensland. This means rights 1Q 
j.l}_d.~c:.i1l.L,!J:l..cJ .. m.~xit~ ... n::.Y.~<;:_~~~ conferred by Queensland's legislative scheme of 
administrative law. 

II /leee.1S Iu Jlls/ice.' An AeliulI Plan. Repol1 of the Access [0 Justice Advisory Conlmil1ce. Commonwealth of 
Australia, 1994; Jus/ice Swtcmen/; Attorney-General's Department. !vlay 1995; Senate Legal and Constitutional 
References Committee, Inquil)' into the AIIS/l"(.J/iol1l.ega/ Aid Syslem. Second Report, June 1997; Senate l.egal and 
Constitutional Refcrellcc~ Committee, Inqllil)1 in/o the Auslraliwl regal Aid S)JX/em, Third Report, JLne 1998; 
Austwlian Law Reform Commission, Managing Justice A Review of the FederalJlIslice System, Report No 89, 
2000; National Association of Community Leglll Centres, D()illg JlIs/icc. Ac/ing'togerher to makc a difference, 
August 2003; Law Council of Australia. t;rusiol1 of Legal Representation in the .-J IIs/m/ian leg(11 S)IS/CIII, February 
2004; Senate L~gal and Constitutional Rc/;'r"nces Committee, l~g{l1 A id and ACC"H 10 Jlts/ic", JUIl~ JOtH 
l.l LCARC Discussion Paper: rlccessibili/v of ;Jdmil1iJ/mlh·e JlIIlicc, at page 1 
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An expanded defmition of administrative justice will allow Queensland Parliament to 
address the needs of various stakeholders while the current reli ance on judicial review 
seems to more often respond to comm ercia l interests. 

Onc can also observe the imp0l1ancc of using an expanded defini tion by looking to 
other jurisd ictions. Merits review in other states and territories is conducted as 
follows; 

• New South Wales Administrative Decisions 'fribunal (NSW ADT); 
• Victorian Civil and Administ rative Tribunal (VCAT); 
• West Australian State Administrative Tribunal (SAT); and 
• Administrative Appeals Tribuna l of the Australian Capital TelTitory (AAT of 

the ACT) 

According to the fARe report, " the rationale for providing a comprehensive system 
of merits review of decisions includes that merits review: 

• Is the most efficient, effective and fair way in which people may be 
personally involved in the n:view of an administrativ~ decision; 

• Must improve the quality of drafting of administrative powers in legislation, 
the guality of administrative decision-making, the quali ty of making and 
publicising of policy and the quality of merits review genera lly; 

• Adds to and provides openness and accountability of the bmeaucracy and 
reduces the opportunity Ior public sector abuses or COITtlption; 

• By providing a speedy resolution, not omy for citizens bUI a lso for 
compan ies, wi lJ significant ly assist in the interaction between business, both 
large und small, and govenunent; 

• May indirectly lead to a strengthening of Parliament vis-a.-vis the executive 
and of accountability generally, which means a strengthening of democratic 
governmen t in Queensland; and 

• Heightens the independence of any review and reduces the number of review 
bodies and personnel currently associated with review in Queensland"?) 

Wc agree with EARC's rationale. 

3.4 Errors should be rectified through merits review 
The Australian National Audi t Office (ANAO) produced a :!eries of n::portsN on 
executive decision-making and suggested that there arc a Jarge number of errors in 
executive decisions at the Commonwealth leve l ancl Robin Creyke suggests that a 
similar situation probably exists in the stotes and territories,2s As a result of the high 
incidence of errors, there lS a nced for urgent reform to provide a system of merits 
review across the range of administrative dec is ions. 

lJ S~e noto: 2, vol I at xx ii 
:,' SCC WWII' ,rllll,!() , gov ,au 

:~ Rl)hin Creykc, "Trib\J'wl~ ~nd Access to Justic~", 2002, 2( 1) grIILI, 64 il t 67 : '"(I' f1 "gllab ly octwec n onc in four 
anti ~omctuncs as high a~ ouc in two ((",,,,,;..,n, hy the CX~CUllvc contain 'aCli{)n~ble ermr.;' which could affect the 
()utOOIll~, lhac I ~ jn urgent n.xd t(l improve dCCISioll.nl~king procc:-;scs," 
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This point deserves some explanat ion in the context of state dl.!cis ions. At fede ral 
level, me rits review mechanisms exist to provide review that is, Co r example, " fai r, 
just, informal , economical and quiek".26 

The legal system in Queensland does not olTer a similarly user-friendl y system and 
whilst it may be la ir and just, j ud icia! rev iew could never be consider informal , 
economical or quic k. T his means Iha t rev iew is not avai lable o r accessible fo r matte rs 
that are of a minor nature or where a costs/benefit analys is mili tates aga inst j udicial 
review action bei ng taken. 

At federal leve l however, a system of rev iew exists for these so rts of matters and a 
person's rights to review are not measur~d against the depth of their pockets . We 
concede that there is an undeniabl y sign ifi cant expense associated with provid ing 
merits review mechan isms , however wc suggest the benefits to the State overall arc 
worth the cost. 

3.5 Havi"g decisions reviewed 011 th eir merits is ill the public i ll /er e ... t 
A meri ts review process may enable indi viduals to add ress their concerns more 
directly than through limited adminis trati ve law remedies . For example, the concerns 
of various environmental groups are o ften not addressed by j udicial review. If mcrits 
review of decisions of all dedsion-maker:; were available, th is would assist in 
ensuring the key issues in dispute wt!rc properly ventilated. 

For example, an environmental group, the Alliance (() ,)ove I-finchinbrook 
(ASH), has broughl judicial review pruceedings wilh respecl lo a decision 0/ 
the Environment Protet:lion Agency and Queensland Parks and Wildlife 
Service fa approve the building of two rock wall breakwaters into the 
llinchinhrook Channel at Oyster Point. ]7 In that case, ASH would have liked 
to be in Cl position to call evidence about the effe ct of boat strikes on dugongs 
in the Hinchinhrook channel but lhis issue is relevant only 10 the merits a/ the 
decision and as such is not relevant in a j udicial review. In the current 
system, there is not a review fo rum in which to raise thaT issue. 

lmportanliy, the process o f merits review requires the review body to "stand in the 
shoes" of [he last dec is ion maker and requi re the rev iew body lO " reach the correct 
and pre ferable dec ision"?' This means considering issues o f process AND substance 
and not j ust process as is the case with judicia l review. Ulti mate ly. hav ing review of 
the correctness and legality of decisions is in the public interest so both merits and 
judicial review should be available. 

3.6 111eriJ!i review m ore wortlt while in practical terms 
Taking matters through a judicial rev iew process c an lead to outcomes that provide no 
real rel ief, cVl!n if the appli cat ion is viewed favourab ly by lhe court . Judicial review 
may cause the decis ion-maker to revisit the decis ion but the same (or a s imi lar) 

- _ .. __ .. ... --

]6 Till: Socilll SCI,;\lr ity Appcab trihullal aims 10 prov ide a mechanism () r review th ilt is . fil ii', just. eCOllomical. 
inforlll il l and quick' L 

17 ,llIiclllce /() Sell!: /lmcirlll hrook v 1~l1virol1m{!I1/(11 PrOI(U;/101I !lgem.J' & 0 ,.,-, heard in the Supremi:: C()urt at C airn ~ 
U II 9,tO FdJJ("" r ZOO(j bu t (kci~i()n rt.<;Cn'<:d. 
~3 Dmke 1-' ;\Ill/mu fol' t"II1!1gmllo/l alld Ellrlllt' .!ffob·.r (1979) 2-t ALR 577 
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decision may result from the reconsideratioll. The party who brought the review 
proceeding is effectively in the same position that they were in prior to the review. 

Merits review is required to make the system work more equitably. 

For example, there are estimated to be over 6000 people lvifh a disability in 
Queensland who have "unmet need" and are not receiving the government 
assistance that they should. 

29 . 

A system of merits review would create an avenue for people with a disability to 
question the correctness of decisions that affect their lives, such as the level of SUppOlt 
they receive, while judicial review does not offer such an opportunity. 

3.7 Current :-.ystem does 1lot allow review of the :-"ubstantive issue in many cases 
Judicial review, whilst clarifying some process issues, does not assist in the 
determination of the substantive issue. Whilst very important, judicial review is 
limited in what it can achieve for all parties concerned. 

The substantive issue is often not appellable with respect to tenancy disputes for 
example. In the ACT, the Tenitory AAT hears tenancy matters as a merits review 
body and manages to ensure that lessor and tenant rights are observed, as well as 
ensuring that natural justice is provided to all parties and, most importantly, that the 
eoneet and preferable decision is reached. Similar examples arise in other states. In 
essence, what makes a merits review system so attractive is that the review is de novo 
and therefore all encompassing, accessible to the public and economical for 
Government, at least when compared with judicial review in the Supreme C01ll1. 

Of course, most administrative appeals are subject of judicial oversight via judicial 
review as well. For example, at federal level, a decision of the AA T is subject to 
appeal to the Federal Court on the basis of an error of law, therefore ailovving merits 
review to take its course but to also allow the ultimate decision to be considered 
judicially if necessary. 

SECTION 4: RECOMMl'.WDATIONS FOR MODEL OF MERITS REVIEW 

4.1 General 
EA RC saw the main advantages of a general administrative review body as being: 

• Its ability to provide an open, fair, impartial, flexible, quick and cost­
effective system of merits review for the community generally and everyone 
dependent on decision-making by government agencies; 

o It makes possible the use of mediation to resolve disputes by agreement 
before proceeding to any formal determination; 

o It would be more accessible to the community (ie. little need for legal 
representation, simpler than other alternative procedures, faster, cheaper, and 
more geographically accessible); 

e In defined circumstances it could consider and apply government policy; 

19 ACROD Urllllel Needs Campaign 
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e Greater flexibility of membership; 
e Consistency of the appeal mechanism and uniformity of procedure; and 
n It was the preference of the overwhelming majority of those making public 

submissions.3o 

There have been indications in the past that the present govemment was interested in 
changing the current system and replacing it with a coherent system using a single, 
generalist jurisdiction tribunal.3l 

4.2 Costs savings/or clients 
Clients assisted by QCOSS member organisations arc nearly always living on low 
incomes and eould not afford to take action under the current system. 

Members of many community groups are citizens of modest means who are trying to 
protect and safeguard the natural environment of their locality. Regional 
environmental groups often have very low levels of funding, and this funding seems 
to be decreasing. This means many more environmental issues would be raised if a 
cheaper review tribunal were available. 

The Gold Coast Environment Council could 110t afford to take action in 
response to the granting of a development licence in an area that would cleave 
a wildlife corridor. As the situation currently stands, EDO estimates that it 
would have cost between $30,000 and $50,000 to run a merits revie·w in the 
courts. 

If there was a tribunal for merits review as there is in Victoria, Western Australia, 
ACT and New South Wales, such applications would be relatively affordable and the 
publie would have the benefit of having these decisions reviewed. 

A generalist Tribunal with merits review powers would be preferable to the current 
expensive system. The following case example illustrates this point: 

A public housing lenanl was having u dispute wilh a neighbour. The 
neighbour made a complaint to the Department of HOUSing which led to a 
Warrant (~l Possession hearing in the Small Claims Trihunal. This hearing 
was seeking to evict the tenant for allegedly causing a nuisance to another 
occupier 

The tenant attended the hearing with an advocate from the Tenant Advice and 
Advocacy Service (TAA,)'j A departmental slafl mernber allended as the 
lessor. At the hearing the lessor handed up to the Referee an affidavit Fom 
the neighhour with the alleged nuisance details The tenant was not ailo·wed 
to read the affidavit, as the Department of HOZlsing representative stated they 
feared jur the safety of the neighbour !( the inj()J"mation ·was made known to 
the tenant. The tenant's advocate ohjected on the grounds of denial ofnatl/ml 
justice in that the tenant did not have the oppo/"lunily to view the details on 

)0 Note 3 at xxiv 
II Sue Monk, 'Tribunal plan to rc,·i",," government dcci~~i()ns". Couricr Mail (J.hisbanc). (, S,-,p!cmber 200 I >1~' 

discussed hy Robin Creyke. ··Tribllllals and Acce~s to lust ice". (2002) 2(1) QfiTLJ. (,,1 at 72 
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which [he cased !l'as based. Thi.' was denied and the Refe ree refused to show 
(he a(fidavil to lhe lenan/. 

Even though this was a relatively dear-cut case of denial of natura l justice the tenant 
chose not to pursue it through judicial review due to costs for the ti ling fees and 
counse l, the risk or not being successful due to lack of hearing records and the risk or 
the being ordered to pay the other paliy 's costs if unsuccessful. 

In another case example, a proposed development in the Red/and area 
resulred in land clearing wilh no buffer zune right up close to a significanl 
bora ring The bOrD ring site will he degraded and will nOi survive. A Green 
,)pace Study, as lvas required by the phmning scheme, ·was nor done. However 
the local environmental group did not have the resources to nm a case for a 
declaralion 10 stop the illegal development approval in lime, mi they were 
relying on Jinding a barrister and expert who could Qct for close la pro bono 
fees and could not locate one. The local ·wildlife group has exhausted alf ifS 

resources fighting other bad developments in key koala habitat in ihe 
Redlands area. 71w koala is now listed as "vulnerable to extinclion" ill the 
SEQ area. 

It can be seen that the impact of an inability lo review decisions can indeed be large. 

~.3 Costs savillgs for government 
-nle cost of having separate Tribunals is much higher because of the duplication of 
administrative costs alonc. The ARC has written that "there will also bl! greater ~CUpt: 
within 3 single organisation to rationalise the separate services now provided by the 
different review tri bunals, both to applicants and potential applicants and in support of 
members and staff. .. 32 

The ARC repOJi33 indicates that there are opportunities for savings in having shared 
overheads amongst Tribunals and it can be extrapolated that having 11 single merits 
review Tribunal would be more cost-effect ive than having severa l d ifferent bodies as 
is currently the case. 10 fact, that report made a recommendation for amalgamation of 
several speciali st Tribunals into one general Tribunal with several divisions. 34 

4.4 TimeJrallles are shorter ill a Tribunal setting 
Tn our experience it can take close to a year fur a mallcr to be finali sed if the judicial 
rev iew process is used. 

Compare that time frame with the Victorian Civil and Administrative Tribunal 
(yCA T) time frames: The President of the Victorian C ivil and Administrative 
Tribunal, Justice Stuart Morris, said in a press release on 19 August 2004 that in the 
2003-04 year 3,702 plann ing matters were initiated in VCA,!" compared with 3,27 1 in 
the preceding year. But the median time from the initiation to the findisation of 
planning appeals in 2003-04 \vas only 18 weeks, compared wlth 22 weeks in the 

- --. - --.--
Jl/\ RC Rcpol't · Better Dcci\ious", Report no 39, 1995 at .xi 
.. Ibid al 12& 
1-, Ibid at j,I2 
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pr~viUllS year and that in the six weeks before the pr~ss release, the med ian time was 
in faC l down to 16 weeks.)) 

4.5 Utility of (I tribunal ill uther slate~' 

In 2004-5, 3544 Planning and Environment matters were finalised in the yeA T36
, 

This is a suhstantial number of cases compared with 571 cases disposed of in the 
Queens land District COUlt (Planning and Environment jurisdiction) in the same 
financial ycar:17 Th is indicates that there may be many issues that arc not being rai sed 
for review in Queensland, and which may be having ad verse impact on the 
environment Whi le these figures do not enlighten us wi th respect to the number of 
matters which would be heard in a merits review tribunal in Queensland, they 
certainly give an indication of the difference in numbers of matters being heard in thi s 
state and in Victoria, 

4.6 Tribuna/favoured over Supreme COllrt ill otller areas of the /mv 
J raving a Tribuna! instead of or in addition to review in the Supreme Court was 
recommended by tbe Queensland Law Reform Commission (QLRC) and has occurred 
in respect of people with a decision-making disability. The QLRC wrote: 

"Many o f the existing procedures require an application to the Supreme 
C01ll1. T his is intended to en:;ure that the rights of the person who is the 
subject of the application are protected against arbitrary restriction. Howeve r, 
to a large degree, the potential advantage is negated by other factors, 

The expense of making a Supreme Cuurt ~pplication is l') fi en financially 
beyond the means o f a person with dec ision-making disability and his or her 
fa mily or close friends. 111 addition, people may fecI alieoated and intimidated 
by the traditional courtroom atmosphere and the legal culture of adversarial 
proceedings, and the judge may have little expertise, experience or 
understand ing of the needs of a person with a decision-making disability,,,38 

This recommendation by the QLRC led to the Guardianship and Admini stration 
Tribunal be ing convened, which mea ns that people no longer need to access justice 
through the Supreme Court in most cases, The same could be said fo r many judicial 
review matters that arc now litigated in the Supreme Court . In addition, reviews of 
decis ions on the merits would also be done by the Tribunal, leading to greater 
transparency and accountability of government decision makers. 

)1!1!W:/ h\'W\I::.Y~ at. v ic j~,m: ,<lu/e A25 6902000f)i JS4/LC!gJ.:!l.nlivlccjia!1.!lLc,Ltl1.i<ili_lucJc.ils!;_1 0% _~.lf<~)u:<I 0 fLillillm i l] 
~RI<O ljllles_~J, 813106 
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4,7 Consistency of review ff dOl1e in Olle Tribwllll 
There are practical concerns in the current system of ad hoc merits review. Each 
tribunal has different procedures and requirements and this Icads to confusion for 
practitioners and ciients. 

4.8 Conclusion 
There has been much cxploration of systems of merits review in Australia, most 
recently by the Western Australian govcrruncnt in setting up the State Administrative 
Tribunal. We cannot hope to add to that sort of research in this submission, but have 
rather tried tD raise the issues that need further investigation if Queensland is to follow 
suie 
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APP ENDIX 

Caxton Legal Centre Inc 
Environmental Defenders Office (QJd) lnc 
Environmental Defenders Office of Northern Queensland lnc 
Prisoners Legal Service 
Queensland Advocacy Tne 
Queensland Public Interest Law Clearing House 
Tenant Advice and Advocacy Service Inner North 
Tenants Union of Queensland 
Townsville Community Legal Service Ine 
Welfare Rights Centre (Qld) 
Youth Advocacy Centre 




