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Dear Mr Fenion,
Re: _ Strategic Review of the Queensiand Ombudsman

Thank you for the opportunity to comment on the recommendations contained in the
above repart by Professer Willshire. We congratulate the Committse and Professor
Wiltshire on the report, which we believe contains important recommendations
which, if imptemented, would contribute greatly to improving administrative decision-
making and acccuntability in Queensiand.

The Prisoners Legal Service (PLS) provides legal information, advice and assistance
to prisoners and their families on matters relating to incarceration. We are primarily
an administrative law practice and we deal with corrective services administrators,
and the people affected by their decisions, on a daily basis. We deal with matters
such as prisoner transfers, security classifications, parale, remission of sentence,
disciplinary procaedures, rehabilitation programs and visits. We also respond to
allagations of official corruption which are made against prison officers and
administrators and assist those making these compiaints to access investigative
agencies.

The PLS has now operated for more than 12 years and in those ysars the issue of
accauntability in the administration of corrective services has been the number one
issue of concarn to ourselvas and all the other community stakeholders with whom
we work - without exception.

Inadequaciss in the accountability and transparency of Queensiand prison
administration (the “Out of Sight, Out of Mind” syndrome) have been identified by
every malor review of corrections which has occured during these 12 years, from the
1988 Kennedy Review, through the Public Sector Management Commission Review
of 1993 to the recently announced Peach Review of 1898-8. The system still
wrestles with this fundamental problem. We believe that an effective Ombudsman
could ba an important part of the solution.

14t Floor, 106 Boundary Streat, West End, Queensiand 4101, Australia.
A COMMUNITY LEGAL SERVICE PROVIDING FREE LEGAL ADVICE TO INCARCERATED PERSONS
AND THEIR FAMILIES ON MATTERS RELATING TO IMPRISONMENT.




Wa nots the comments in the Report, at page €2, regarding the challenge for public
sactor accountability posed by corporatisation and the split between purchasers and
providers of government ssrvices. The corporatisation of Corrective Services in 1997
has added further difficulty for prisoners and their advocatas in “pinpointing
government accountability”. At present the task fasis somewhat hopsless - like
attempting o locate a needls in a haystack. A robust and proactive Ombudsman is
agsential if this accounability puzzle is ever {o be solved. Clients and their
advocates, particularly where the clients are prisoners, simply do not have the clout
to insist that the buck should stop with somaone, somewhere, and to name that
person or body.

We are a small organisation (1.5 professional staff and 1 administrator). Whilst we
would have liked to have made a more axtensive submission cn Professor
Wiltshire's report we have been able only to make some general points on severaj of
the recommendations. We would be happy to provide more detail in any of these
areas should ihe Cornmittee request us to do so.

R.1. Tha PLCAR should engage in a more substantial scrutiny of Anniual
Reports and any other reports of the Ombudsman each yaar, particularly
ragarding the quality of publilc administration In the State and any major
systemic 1ssues which are raised. Such scrutiny and the results of
discussgions on these matters with the Ombudsman should form a significant
component of a report of the PLCAR to Parliament.

PLS strongly agrees with this recommaendation. Political decision-making in the area
of corrective services could benefit massively from the information that the
Ombudsman’s office could provide, Independent of the QLD Corrective Services
Commission (QCSC), regarding systemic issues of concern. In such a poiitically
sensitiva area as prison management it is vital tha! the political process is as
informed as possible. Information from a disinterested, dispassionate source, such
as the Cmbudsman's offics, could vastly improve this situation in QLD.

R.8. There should be a concerted drive to make the community and
governmant agencies mora aware of the role, including powers, and limitation
on powaers, of the Quesnsland Ombudsman. This should ideally include:

(a) New brochures mors appealing in presentation and written in simpler
language.
{b) An Ombudsman Home Page on the internet,

{¢) Information Kita for State and local government departments and agencles
outlining the procedures and criteria used by the Ombudsman; an ideal
Internal review mechanism for agencias for their own complaints; a model
internal investlgatory process on recelpt of contact about a complaint from the




Ombudsman; componants of a cliant services charter which would maet the
requirements of the Ombudsman.

{d} A short quarterly newsletter, from the Ombudsman's Office directed
primarily at state departments and agencies and local governments providing
regular information about systemic issues occurring In the public sectar, new
legisiative or procedural arrangements introduced by government affecting the
operations of the Ombudsman, and other itams related to administrative
review whlch have relevance for the Ombudsman and government
administrators in general.

{e) An Informative annuai report which, each year, raiterated the role and
powers of the Ombudsman, and highlighted any systemic trends In the pubile
sector giving rise to complaints to the Ombudsman.

() More lectures and papers given by staff of the Office to professional
groups and seminars dealing with public sector issues, to make them more
awars of the Ombudsman's role and powars.

R.8. State and local governments should establish formal contact officars for
Ombudsman complaints, such officers to form a network whereby the
Ombudsman can mova to establish joint tralning saminars, advice on systemic
Issues and causaes arising from complaints, client service charters, changes to
policy, lagislation and practica. The Ombudsman's Office should be on line to
all of these contact officers.

R.30. Potential synergles shouid be expiored between the numerous appeal
bodles in Queensland in relation to commonality of training, research, library
rasources, and jolnt seminars to keep abreast of developmaents in the public
sactor in Queensiand and elsewhare.

Professor Wiltshire's report refers, at page 60, to the proiiferation of avenues for
complaint regarding Correctivae Services. The availability of information which
explains tha rols of the Ombudsman, distinguishing it from the role of internal review
officers, official visitors and prisoner advocacy groups such as PLS, would be of
great assistance in this regard,

Initiatives such as serminars and forums for ali invoived in the abovementioned roles,
would also assist to reduce duplication and clarify the “jurisdiction” of the various
complaints bodies.

R.13. Mors frequent uss should be mada of the "Own Motion” /investigations.
The Office should constantly Ildentlfy areas whaere complaints are clearty
stemming from baslc systemic causes in sufficient numbers to warrant a
rasaarch program conducted with the cooperation of the agency/ies




concarned to identify the cause, propose new approaches, and changse the
pattern of administration in the area concarned. The team leader shouid be
chosen for hisfher axpertise in the area involved but every effort should be
madae to give the maximum number of staff the opportunity to be part of such
an investigation over the medium term. The research capacity to cope with
this additional research function shouid be provided by an enhancemant of the
resources of the Office, especially on-line facilities,

PLS’ experiance indicates that a great number of complaints or problams which
prisoners and their families raise reflect systemic issues In prison administration.
Seme common complaints (such as lost property, prisonsr transfers, remissions and
breach procadurs) have been constantly raised with PLS over the 12 years of our
existence. We acknowledge that some of these problems may be recurring simply
because of the nature of incarceration, but we submit that many of them couid be
addressed and ameliorataed by the introduction of batter systems of administration.

The QLD Prison system has undergone cyclical ¢rises in recant yaars, and several
extensive raviews have been commissioned to identify and suggest strategies to
address the prebiems. What is needed, however, is an ongoing and constant
impetus for reform. The Ombudsman's Office could provide this Irmpetus, via the
above recammendation.

R.24. The Ombudsman should review the vigits procedures, especially the
corractional centras visits, to ensure that the maximum effort is directed to
resoiving complaints on the spot.

We note the comments regarding visits to correctional centres made at page 54 of
the Report.

We are pleased that it has not been recommended that visits to correctional cantres
be reduced. The Ombudsman’s prefils In correctional centres is actually quite high
as a resull of these visits - both with prisonars and with prison officers, staff and
management. The regular presencs of the Ombudsman in QLD prisons is a very
important reminder to all involvad that the systemn is subject to pubiic scrutiny. We
would submit that these visits should zlso be conducted 1o Community Carrections
Centres, for the same reason.

Howevar, it is probably true that there is a rather unrealistic perception amongst
priscners about what the Ombudsman can do. We submit that the primary reason for
the averestimation of the role, rasources and power of the Ombudsman is the
paucity of meaningful Internal avenues for review within Corrective Services and the
limitations on the current Official Visitors system and limited access to independent
legal and advocacy services.

We submit that this resistance, in Carrective Services, to providing proper and
adequate appeal machanisms to prisoners and their familles, is also the reason that




the development of report cards and breach codes {referred to at paga 28 of the
Report) has resuited in an increase in complaints, rather than the decrease which
accurred in rajation o other agencies.

PLS also experiences problems as a result of the massive number of grievances
from prisoners. Some of this, as mentioned above, is simply because these people
are incarcerated and therefcre profoundly affected by administrative decision-making
in every facet of their livas. However, this does not provide a full explanation for the
sheer numbers of repetitive complaints, many of them quite sericus and invoiving
significant loss of liberty.

The implementation of Recommendatlien 13 and the invclvement of the
Ombudsman in the development of meaningful internal review procedures for the
QCSC would, we believe, reduce the massive numbers of repetitive complaints
currently being handled both by the Ormbudsman and PLS.

The big issue here is the provision of information by the QCSC and its servica
providers,

Fer example, prisoners who wish to appeal an emergency transfer ara often not
provided with the particulars of the ailegations against them which lead to the
transfer. The [ntarnal “appeal” process is therefore meaningless and is not taken
seriously either by the prisoners cr by prison adminisirators. First racourse,
therefore, is not to the Intarnal appeal process but to independent legal advice
or the ombudsman,

The transfer appeal example is only one of many exampies of prison appeals
procaduras which are not used because thsy simply don't mean anything. Other
examples include appeals on security classification and reviews of disciplinary
breach hearings.

In a multitude of other situations there is simply no official internat appeal
mechanisms. Some axampie of these include revocation of Home Detention and
othar community corractions orders, parcle and remissions decisions, prisoner
property disputas and access to educational, rehabilitative, employment and other
programs. Informal appeals may sometimes be considered, aithough usually only
where a lagal representative becomeas invalved.

A hetter set of protocols between the various comptaints bodles and community
agencies would also raduce the time spent by the Ombudsman on prisonsr
complaints by facilltating appropriate referrals. This would be one way of dealing with
some complaints “on the spot”.

Wa atse enderse the proposal that the duration of prison visits should be extended to
allow sufficient time for Ombudsman Office staff to arrange for smail matters to be
“ironed cut” by staff and management where possible.

We submit that there are a small but significant number of ongoing and serious
administrative problems in Carractive Services (many of which we hava mentioned
abova) which would benefit from a systemic approach, and a large number of much
srnaller individual problems which could be easily deait with “on the spot”.




R.28. The governmant shouid cease using the word “Ombudsman™ In the title
of other appeal bodies and mechanisms and shouid also discourage the
private sector from so dolng.

R.29. Parliameant and the government should conduct an overall review of all of
the administrative appeal mechanisms in Queensiand with a view to
streamiining, diminishing the complexity and cost of the administrative
appeals machinery, and reducing the burden on the administration, whilst at
the same tima ensuring there s no net diminution of the rights of citizens to
complain about administrative discretion. When new public sactor
developments occur which requira an avenua of appeal from adminlstrative
discretion, the presumption should be in favour of incorporating the avenue
into the functions of the Ombudsman's Offlce rather than creating a single
purpose channel and new body to overses It

it has been suggested in the past that there is a need for a spacialist merits review
tribunal or Prison Ombudsman to address the glaring need for accountabiiity and
raview mechanisms in QLD prisons. We agrea that spacialist and independent
merits review mechanisms are required, although we believe this could potentially be
achieved by a befter resourced and mere preactive Ombudsman’s Office which has
a spacialist teamn in the Corrections area.

An important advantage of keeping Corractions as part of the QLD Ombudsman’s
brief, rather than astablishing a separate office, is that it encourages the idea that the
same standards of accountability and cars in administrative decision-making should
be maintained in this sector as in any other. Part of the reason that sloppiness in
accountability processes develops in comrections is the, often unspoken, assumption
that prisonars are not “clients”, or even “citizens” and therefore not deserving of
proper accauntability mechanisms. On reflection it is clear that whers liberty is at
stake, evan more care should be takan, This i3 net simply because a duty is owed to
the prisoner to ansure that s/he is traated lawfully, but also because a duty is owed
to the broader society that corrections policy contributes to a safer, and not a more
dangerous, society.

PLS recently opposed the proposal for a marits review body which would be
accountable to Cabinat on the basis that the model provided for insufficient
independenca from the Government of the day.

We nots the comments made in Professor Wiltshire's report about the current mode
wheraby the QLD Ombudsman is accountabie to the Parliament and not the
Exscutive. Wa endorse the racommendations which are diracted towards
strangthening this model through greater involvement by the PLCAR, especially as
regards resourcing issues.




Timelinsss

We wish to emphasise that timelinaess is a more than usually important issue when
dealing with prisaners becausae, it many casss, the compiaint invoives the
deprivation of a citizen's liberty. If the complaint is not resolved in a timely manner
the prisoner may serve a greater time in prison than they should have done, due to
an administrative ermor.

One current example of this is the large number of remissions cases the PLS has
refarred to the Ombudsman’s office early in 1988. A whole class of prisonars have
complained that a decision that they should forfeit remission (i@ 1/3 reduction) of
their sentenca has been made without due regard to the law. There is case law to
support their argumant. Failure to deal with these complaints in a timely manner
may, if the complaints are finaily upheld, result in citizens spending longer in prison
than thay should have according to law.

Once again, we thank the Committee for the cpportunity to provide this responsa
and lock forward to hearing more regarding the review and implemantation of the
recommendations,

Yours faithfully,

& Ak

Karen Fletcher
AlCoordinator
Prisoners L.egal Servics inc






