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ISSUES OF CONSTITUTIONAL REFORM 

I RECEIVED 
! :;1 Ml\Y2DD2 
t l.EGAL, CONSTITUTiONAL ."NO 

ADM!NISTRATPfE REV!EW 
COMM~TIEE 

Please find enclosed a Submission to the Legal Constitutional and Administrative 
Review Committee in relation to the Issues Paper ~ April 2002 ~ "The Queensland 
Constitution: Specific Content Issues". 

Thank you for the opportunity for the Queensland Magistracy to contribute to the 
debate on this important issue. As you will no doubt glean from the content of the 
submission, it is strongly felt by Queensland Magistrates that we, as judicial officers, 
in the busiest court in Queensland, should be afforded the same protection under the 
Constitution as is enjoyed by the higher court judges. 

I hope to be able to attend the seminar on Wednesday night at Parliament House when 
the topics as outlined in the Issues Paper will be further discussed. 

I have enclosed for your interest is a copy of our first Annual Report. 

Yours sincerely 

~ 
(DM FINGLETON) 
CHIEF MAGISTRATE 



SUBMISSION TO THE LEGAL CONSTITUTIONAL AND 
ADMINISTRATIVE REVIEW COMMITTEE 

CONSTITUTION OF QUEENSLAND 2001 

The Magistracy (14.3.3) 

1. Underpinning this submission are the following propositions: 

• that magistrates are today widely regarded as independent judicial 
officers; 

• it is therefore equitable and appropriate to put them on a similar 
footing to superior courts judges; 

• expectations of independent and impartial adjudication apply equally 
to magistrates; 

• the jurisdiction of magistrates is constantly enlarging and magistrates 
are performing increasingly complex work; 

• a high percentage of cases dealt with in Australia are resolved by 
magistrates, and most of the public who encounter the court system 
do so through the Magistrates Courts: 

• qualification for apPointment as a magistrate are the same as the 
qualifications for appointment as a judge (although this has not always 
been the case, and some current magistrates were not required to 
possess these qualifications to be appointed); 

• increased status and working conditions would attract more barristers 
and solicitors of high quality and ability. 

Independent judicial officers 

2. In 1991 the Queensland Parliament passed the SUpendiary Magistrates Act. 
The preamble to the Act reads: 

An Act relating to the office of Stipendiary Magistrates, the judicial 
independence of the magistracy. and for related purposes (underlining 
added). 

3. John Lowndes SM, (Northern Territory) recently wrote a two-part article in the 
Australian Law Journal entitled The Australian Magistracy: from Justices of the 
Peace to Judges and Beyond (74 AU August 2000 at p. 509 and September 
2000 at p. 592). He writes: The modern Australian magistracy has its origins 
in the ancient English office of Justice of the Peace, which was transported to 
Australia during the early years of settlement. (p. 509). After outlining the 
development of the magistracy in Australia, Lowndes concluded that there has 
emerged a modern judicially independent magistracy whose members are 
true judicial officers, deserving of the title of "judges". (p. 510). 
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4. Lowndes quotes Justice J.B. Thomas (as he then was) who had written: I take 
it to be established that the magistracy is here to stay as a primary and 
clearly identifiable sector of the Australian judiciary. (p. 594 - underlining 
added). As quoted by Lowndes, Thomas went on to write, reFerring to 
magistrates: (they) pursue the same ideal, the dispensing of justice according 
to law ..... (they) have the same basic duties and procedures. There can be no 
doubt that (they) must all respond to a common ethical perception and 
regulate (their) activities accordingly. (p. 595). 

5. In February 2000, the Queensland Constitutional Review Commission 
delivered a report from which, it seems, certain reforms relating to the 
Queensland Constitution were drawn and included in the Constitution of 
Queensland 2001. The Constitution now gives constltutional protection to 
both the Supreme and District Courts, but not the Magistrates Court. At p.62 
of its Report, the Commission recommended that the District Court be 
brought under the same protection as is afforded the Supreme Court because 
the level of its existing jurisdiction has the same potential to bring its judges 
into conflict with the other two arms of government and attract their enmity. 
Those considerations do not, it is thought, apply to a comparable extent or at 
all, to the magistracy. 

6. With respect, it is submitted that the above proposition does not reflect the 
reality of the situation. For example, magistrates hear cases involving 
constitutional issues; can at committal dismiss the most serious of charges; 
manage coronial enquires having serious and far reaching consequences; are 
required to consider very large penalties in, say, instances of environmental 
damage; sit on matters pertaining to alleged offences by politiCians. (See 
attached for some recent examples of some such matters as reported in the 
media). 

Further decisions under the Workcover legislation can result in findings 
against the interests of government. In Small Claims Tribunal matters, the 
Housing Commission is often the relevant landlord. The Queensland 
government is often a party in quasi-criminal prosecutions. Whilst the 
jurisdiction of magistrates is generally at a lower level, instances of possible 
confllct with government are still possible. It is considered that the magistracy 
should be treated constitutionally the same as the superior courts. 

7. In any event, such an argument as is quoted in para. 5 above cannot, it is 
submitted, be used to disqualify magistrates from being put on a similar 
footing to the judges. The equitable and proper approach is that as 
independent judicia! officers, magistrates should enjoy similar levels of 
legislative support as do judges. At present, whilst the Public Service 
Management and Employment Act 1988 does not apply to the appOintment of 
a magistrate, once appointed and salary aside, magistrates are subject to 
many of the same conditions as those of public servants, e.g, entitlement to 
superannuation on retirement (but not a pension), (no jurisprudential or 
Expense of Office allowances are payable); four week's annual leave only per 
year; Long Service Leave and Sick Leave are available. 
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8. It should be noted that the generic term "judicial officers" is most commonly 
applied to judges and magistrates in Australia today. Such organisations as 
the Australian Institute of Judicial Administration and the Judicial Conference 
of Australia treat judges and magistrates equally in their membership 
requirements and for all other purposes within those organisations 

Compulsory Retirement (14.5) 

9. It is pointed out that judicially there is no requirement to retire at 65. The 
recently created Federal Magistracy has, as in the case of Federal and High 
Court judges, a retirement age of 70, as do the higher courts in Queensland. 
Again, It is submitted that it is equitable and appropriate to put the 
magistracy in a similar position. 

Removal from office (14.6) 

10. The Magistrates Act (1991) defines procedures in relation to the appointment 
of Acting Magistrates and removal from office of Magistrates. Therefore, no 
comment of relevance to the Magistracy can be made. However, if 
Magistrates' inclusion in the Constitution has ramifications for putting the 
Magistracy on an equal footing with the higher courts, then the issue can be 
discussed. The appointment of Magistrates follows much the same system as 
for the appointment of judges, i.e, consultation by the Attorney-General with 
relevant individuals and organisations and with the Chief Magistrate of the 
day. 

Courts Governance 

11. Given that the administration of, and resources for, the Court are dependent 
upon government funding, the Magistrates Court does not enjoy true 
independence from government as opposed to situations in other parts of 
Australia, e.g., South Australia where the courts are self-governed. This could 
lead to an impression of courts (including the Magistrates Court) being 
beholden to government for their funding and any implications that might f!ow 
from that. 

Issues 

With reference to the issues raised on page 35 of the Issues Paper, it is 
suggested that it is appropriate, in relation to paragraphs (a) Cb) and Cc), that 
your Committee is the appropriate body to conduct the relevant reviews. 

OM Fingleton 
Chief Magistrate 
31 May 2002 
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