
Mr Anthony Mari nac, BA( f-fons); M.Mgt 

T he Research Director, 
Legal. Const itu tional and Adminis trat ive Review Committee 
Parliament Bouse, George St 
BRISllANE QLD 4000 

RECEIVED 
2:'1 !if:!, 'o' <) . ". , - ...... .:.. 

LEGAL. CONSTITUTIONAL AND 
ADMINISTRATIVE REVIEW 

COMMlnEE 

Re: Submission to the CommiUeeslnguirv in relation to Refol'm of the 
Quetllsland Constitution 

Dear Chair and Honourable Members, 

I am writing in response to the Committee's Issues Paper "The Queensland · 
Constitution: Specific Content Issues", released April 2002, and have a number of 
items of constructi ve feedback which I hope to contribute. 

I am writing in a personal capacity, and do not represent any organisat ion. I am an 
academic with an interest in Queensland politics, and have just submitted a Doctoral 
thesi s with a focus on Queensland electoral behaviour. 

I am gralCfui that the Committee has gone to the effort of providing such a 
comprehens ive issues paper 10 direct the thoughts of those providing submissions. 
believe the entire constitutional reronn process is outstanding, and that a simi lar 
process (without Republican vs Monarchist overtones) would be extremely useful a1 a 
federal level. 

In the submission whic h follows, I will endeavour to address the numbered issues 
raised in the Committee's Issues Paper. 

1. Should a statement of executive powers be indud ed in the Constitution? 

In my view, any codifted constitution must contain, as a minimum: 
(a) a statement in relation to executive powers and institutions ; 
(b) a statement in relation to judicial powers and institutions; 
(c) a statement in re lation to legislat ive powers and institut ions; 
(d) statements in re lation to the manner in which tht:s c:: puwers aud institutions 

interact. 

As a result, I hold a clear view that a statement in relation to executive power ought to 
be contained within the Constitution. Having said this, the real challenge li es in 
detemlining the depth of detai! which should be contained within the Constitution. 
On one hand, a Constitution could contain a broad, almost ideological statement. 
Clause 30( J) o f the QCRC Constitution Bill is such a provision. On the o ther hand, a 
Constitution could theoreticall y endeavour to contain painstaki ng detail about 
executive arrangements, nmning to several vo lumes. I suggest that the answer lies 
between these extremes. 



I submit that the following Execlltive institutions should be mentioned in the 
Constitution: the Queen, the Governor, the Lieutenant Governor ifsuch an office 
exists, the Executive Council, the Premier, the Cabinet, the Publ ic Service, and 
holders of statu tory office. 

However simply listing the institutions would be inadequate. In relation to their 
powers, I submit Ihat three points must be made: 

(a) what these institutions can do~ 

(b) statements regarding what these institutions cannot do; and 
(c) the fact that some executive offices are typically (or, indeed, inevitably) held by 

persons who also hold legislative office. 

I have no expertise in legislative drafting, but a general provision might look like the 
following: 

The executive powers in Queensland are formally vested in the 
office of the Governor, as the Sovereign's represenJalive, 
advised by the Executive Council. Such powers are exercised 
by the Cabinet, led by the Premier. drawn from and 
accountable to the Legislative Assembly. The Cabinet is 
assisted in this role by the Queensland Public Service and the 
holders a/various statutory offices. 

Execlllive powers extend to the tu/ministration Gild 
implementation o/the laws passed by the Legislature and 
assented to in accordance with this Constilutioll . 

2. If a statement of executive power is included in the Constitution, should the 
statemen t include reference to the constitutional conventions which regulate 
its exercise? How should those conventions be incorporated? 

The cUITenl process of consolidating and crit ically assessing Queensland's 
consti tut ion is a remarkable and ambitious task. Because the horizons of the project 
are so broad. there may be a tendency to see matters in "all or noth ing" terms. I 
submit that thc issue ofpolitical/consti lutiona! conventions will not yield readily to 
sllch an approach. My view is that a case-by-case basis, onerous though it be, is the 
only way to approach codification of conventions. 

Constitutional and political conventions are, in the final analysis. based around that 
most rare political element - trust. Parties have not yet codified conventions for 
many reasons. hu t onc of those is simply that, by and large. mutual self- interest 
prevents parties from transgressing beyond convention, and enab les them to trust one 
another to "stick 10 the rulcs." Pairing conventions in parliamen tary chambers are a 
rai rl y graphic example o r such trust in ac lion. Codification would rcmove the need 
and therefore the oasis .- fo r such trust. While this point may seem esoteric, J fecI it 
would be a pity ror this to be lost . 

Constitutional conventions are much like common law, in that it is up to the 
incumbent decision-maker to make decisions based on the situation hefore them, 



guided by the body o f precedent which eXIsts. Speakers' procedural ru lings have 
much the same SWtLlS. Both common law and speakers' rulings arc strong despite 
or perhaps because of -. thei r lack o f codi licalion. Yel elemcnts 0(" eaeh are 
occasionally codified _. common law into s tatute law, speakers' ndings into standi ng 
orders. r submit that the same standard -- a case by case assessment should apply 
for conventions. 

The discussion paper particularly referred to the convention that the Governor act in 
accordance wi th the advice from hi s o r her Ministers, with the possible exccpt ion of 
the exercise of reserve powers. Under ordinary circ\lmstances, codi fica tion o f th is 
convention is patently unnecessary. It has a ri ch body of prccedent which can be 
traced back as far as the Magna Carta. Consti tutional arrangements, however, should 
be built to hz.nd le extraordinary, and not just ordinary, ci rcumstances. Under 
extraordinary circumstances, the Governor's choice is to (a) obey the Ministry's 
advice; or (b) utilise reserve powers. The difficul ty for codification is that it is 
impossible to foresee "extraord inary circumstances" and thus to fash ion a 
constitutional provision to accommodate them. It may bc, in fact. that relying on 
convention is a safer option. 

Despite all of thi s, 1 gather (impressionistically) that there are still widespread calls 
for codification. As a resu lt, I suggest a compromise provision along the following 
lines: 

Th e Governor shall nOle the convention that the Governor acts 
in accordance with the advice of the Minisfly and Rxecurive 
Council, and shall consider this convention in its 
contemporary state, before laking any aClioll withall/the 
advice of the Ministry. 

Such a provision gives constitutional legitimacy to the convention whi lst leaving it 
intact as a convention rather than a statute. This represents an effective compromise 
between the two positions on this issue. 

3. Should the right of the Governor to be ke pt fully informed a Dd to request 
information about matters r elevant to the perfo rmance of the Governor's 
functions be recommended in the Constitution? 

Initia ll y, th is appears to be a fairly innocuous amI hafllJless suggestion. However on 
further reflection a number of issues emerge. 

The first of these relates to the provision proposed for isslle 2 above. If the 
convention that the Governor must act in accordance wi th the advice of the Ministry 
is codi fi ed then the practical usefulness of thi s provision is diminished. Tf the 
Govemor is ;;imply 10 obey the Ministry, it is Irrelevant whether heJshe is infomled 
or not. To make the point fl ippantly, an ignorant mbbcr stamp is JUSt as effective as 
an informed onc, if a rubber stamp is all that is required . It may be argued that even 
under such circumstances, the Governor needs access to information to infoffi1 
his/her use oflhe reserve powers. However under the circumstances, any such 
attempt to obtain information would simply signal to the government that the 
governor was r:nn lempiating the lIse of the reserve powers seldom welcome news 



for the incumbent governmenL As a result, I submit that ,fthe convention of acting 
in accordance with the Ministry is codified, then the convention that thc Governor is 
kept fully informed should not be codified, but left as convention. 

The second issue relates to the potentia! for disagreement between the Governor and 
the Government in relat ion to an mformation request made lO accordance with the 
proposed constitutiona l provision. 

If the Governor made a request under th is provision, an implici t c lement oflhe 
request would be that the governor considered the infonnalion 10 be "relevant to the 
performance of the Governor's function ." It would be open to the Government, upon 
receiving such a request, to detennine that the requested infonnation was!lQ! relevant 
to the performance of the Governor's function and, on that basis, to decline the 
request. Under such circumstances, a dispute resolution mechanism must be in 
place. At present, there are no institu tions capable ofpcrfomling' such a function. 
submit that, ifConsl itut ional recognition of the ri ght of the Governor to be kept fully 
infonned and to request infonnation about mallers relevant to the perfonnance of the 
Governor 's f~mct ion, is undertaken, a dispute resolution mechanism should be 
implemented . 

4. Should the Governor have power to apply to the Queensland Court of 
Appeal for a Declaration concerning possible illegal or corrupt activities by 
a member of the Ministry? 

I concur with Ihe objective of thi s measure, but am unconv inced by the means 
proposed. The objective is to provide appropriate guidance for the Gove rnor in the 
event that the Governor must d ismiss a government which is acting illegally where 
the nature of that illegality is sufficientl y important to justify withdrawing the 
Premier 's commission. In order to do so the Governor must have a source of 
infonnation beyond the media or "general knowledge." 

Implicit in this issue is that the Governor feels the need to act before a prosecution 
can be brought (because if a prosecut ion were undenvay or complete. the facts would 
be subject to determination by the court in which the prosecution was brOUght). If 
[he prosecution has not been brought. the re are grave dangers associated with the 
Governo r asking a Court for a detennination o f fac ts: thi s would amount to bringing 
an immature case before the Court. The Court may not be able to provide an 
assessment orthe fac t:) because, a[ lhat time, investigators may not have uncovered 
them. 

There is another op tion which may address the need for the Governor to be infonned, 
and to act hefore the conclusion of a prosecut ion. The constitution cou!d provide that 
the Governor General should , on a confident ial bas is, be privy to the brief of 
ev idence supplied to the Director of Public Prosecutions io relation 10 an a lleged 
offence by a Minister or the Minist ry. The Governor could then make his or her own 
detcrmination , possibly on the advice of an app ropriate legal practi tioner, as to 
whcther the prosecution brief was sufficient ly strong to support the sLlspension or 
withdrawal ofa commission. If the Governor detenmned that sllspens ion of the 
government 's commiss ion was appropriate, a caretaker administration could be 
appointed unlil the nex t election. or until Ihe proceedings againsl the Minister or 



Ministry are concluded. i\clual wilhd rawal o f a commiss io n wo uld then only occur 
if a conviclion was recorded. 

This process would <l ll ow the Governor to ac t as a safeguard against governments 
act ing in a criminal manner, without risking the prospects of the eventual 
prosecution. 

5. Should the Constitution provide that the Governor shall act on the advice of 
the Premier in appointing and dismissing Ministers? 

I submit that the Constitu tion shou ld not include th is provision. I am full y in support 
of the convention that the Governor shall appoint and dismiss Ministers on the adv ice 
of the Premier. However, I am not in support of the codification of th is convention . 

The reason for my view is that a consti tutional requirement is abso lute, and cannot be 
lawfully deviated from; whereas a convention can be ignored irthe circumstances 
reqUJre. 

Fairly recent Queensland history offers an example where a Governor refused (0 

abide by a Premier's direction to di smiss Minis(crs, and was widely applauded for 
his decision. The example occurred in 1987, during the final days of the Bjelke
Petersen Premiership . The Premier approached the Governor, His Excellency Sir 
WaIter Campbell, seeking to resign his own commission and that of his entire 
Ministry, with the intention of then seeking a new commission to ronn a new 
Mini-"try. Mr Carnpbell indicated in a letter (to the Premier) of2 5 November 1987 
that: 

I did not consider your suggestion 10 resign as Premier and 
to seek afurther commission to form a new adminislration 
"!-Vas the appropriale course for the achievement of a 
restrucTuring of the MinisTerial portfolios. 

The P remier subsequent ly requested the Governor to dismiss fi ve Ministers, and the 
Govemor still advised a more moderate response, declining to abide by the Premier's 
direction and instead suggesting: 

... That you should request each Minister whom you did nol 
wish to continue as a Minister to resign his commission. 

Eventually, once the Premier had discussed the proposed restructure with his 
Cabinet, he returned 10 the Governor to requcsl the di smissal of three Ministers. At 
this stage the Governor consented, di sm issed the three Ministers, and appomted (wo 
new Ministers. 

Had the Constitution included provisions requiring the Govemor to abide by the 
Premier's instmclions, he would have been forced 10 implemen t (he Premier's first 
option rather than asking the Premier to refl ect and reconsider his decision. 

While I do no t support the codification oflhis convention. J share the QCRC's Vl eW 
that the current provisions are archaic, and completely contfi.ldiclory with political 



reality. Clearly those provisions cannot remain in the Queensland Constitution 
Instead, r supp0l1 a simdar fonn of words to those 1 have proposcd in relation to 
Isslle 2 ahovc· 

The Governor shall note the convention the Ministers are 
appointed and dismissed on the advice of the Premier. If the 
Governor declines the Premier's request to appoint or 
dismiss a Minister, the Governor shall, by message within 
seven days of so declining, inform the Legislative Assembly of 
the reasons for declining the Premier's request. 

r have suggested, in this case, that the Governor should infonn the Legislative 
Assembly ifhe or she chooses not to abide by this convention. This seems 
appropriate given that Cabinet is drawn from the Legislature, and is answerable 
through Parliamentary processes to the Legislature. Su'ch a requirement may also 
provide a brake on the potential for a Governor to capriciously decline to abide by 
the convention. 

6. Should the Constitution provide that Ministers must be members of the 
Legislative Assembly? If so, should they be allowed a period of three 
months (or some other period) from their appointment as a Minister to be 
elected to Parliament? 

I submit that the basic principle at stake here - that the Cabinet should be drawn 
from the executive - is fundamental to Westminster democracy, including its 
Queensland variant. I cannot imagine support for a more American-style 
administration consisting of non-elected Ministers. 

However there may be circumstances where it is appropriate to appoint Ministers 
who have not yet been appointed as Legislative Assembly members. At a federal 
level, Michael Lavarch was appointed Attorney-General following the 1993 general 
election, despite the fact that the election for his scat had been delayed by the death 
of a candidate. Lavarch subsequently won his seat in the House of Representatives 
and continued as a Minister. 

The alternative would have been for the Prime Minister to ask the Governor General 
to commission someone else as Attorney-General for a period of a few weeks, or to 
leave the post vacant. On balance, it seems sensible to allow for Ministers to bc 
appointed provided they become Members of the Legislative Assembly within some 
period after their appointment. 

However I consider the Queensland constitution can improve on the Federal one in 
two ways. 

First, the three-month window of grace could be improved. At present, in the 
Federal constitution, it is a flat three months. If the Parliament sits during this 
period, the Parliament would have no chance to question the Minister concerned, 
during question time, because the Minister concerned would be unable to sit m the 
Parliament. This is clearly unacceptable given the principles of parliamentary 
accountability. As Cl result, I suggest that the requirement be that the Minister 



become a Member or tlle Legislat ive Assembly within three months, or hcCorc the 
next sitting day orthe Legislative Assembly, whichever comes first. 

Second, the Discussion Paper sl ightly misinterprets the Commonwcallh Constitution . 
The Discussion Paper states: 

An al/emative approach is that adopled by the final 
paragraph oJ s 64 a/the Commonwealth Constitution which 
allows any person 10 he appoinled a Minister of Stale 
provided he or she is elected lo Parliament within three 
months of appointment. (p. 7] 

This is not quite so. The second paragraph of s.64 reads as follows: 

After the first general election no Minister of Stale shatl hold 
office for a longer period than three momhs unless he is or 
becomes a senator or member of the House of 
Representatives. 

The result of this is, in fact, that a Minister need never be elected to the Parliament, 
so long as they leave their Ministerial position before Ihe three months expire. 
Theoretically, it wou ld be possible to cycle non-elected Ministers through the 
Cabinet indefinitely, provide that each Minister's commission was tenninated after 
two months and twenty-eight days. At present, I suspect it would be difficult to 
secure agreement from the Governor General to this abuse of process, but if (as 
suggested by the discussion paper) the Governor was compelled to follow the advice 
orthe Premier, a similar provision has the potential for disaster. 

As a result, be Queensland Constitution can improve on the Commonwealth 
Constitution by requiring a Minister to be elected to the Legislative Assembly within 
three months of their Commission. or before the first day of sitting of the Legislative 
Assembly, whichever comes first , and perhaps by providing that it is a contempt of 
the Parl iament for a Minister 10 accepl a commission and then fail 10 become elected. 

7 Sbould a provision be included in the Constitution stating that 
the Governor: 

(a) may appoint as Premier the member of the Legislative 
Assembly who, in the Governor's opinion, is most likely 
to command the support of a majority of the Legislative 
Assembly; and/or 

(b) must dismiss the Premier when the Legislative Assembly 
passes (i) a resolution requiring his or her appointment 
to he revoked, or (ii) a vote of no confidence against the 
Premier ? 

I submit (hat these are excellent suggestions, and that this convention wou ld be well 
codified. I have two minor sugges tions, relating to sub -issue (b). 

My understanding is that it is normal for the Parliament to transmit messages to the 
Governor, and vice versa, via the Speaker. J suggesllhat the Governor' s duty should 



occur "when the Speaker advises the Govcmor, by message, tha t the Legislative 
Assembly h;"s passed [a vote ofna confidence}" rather than "when the LegIslative 
Assembly passes . 

The second small issue is that (although J may be In a small minori ty for thinking so) 
r consider most Premiers to be people o f honour, who would resign if they lost the 
confidence of the Assembly. I think they should be given the chance to do so. Thus, 
I submit that the provision should require that, upon receiving a message from the 
Speaker in relat ion to a success fu l vote of no confidence, the Governor should al low 
the Premier an opportuni ty to resign, and if the Premier fails to resign, the Governor 
should di smiss the Premier. 

8. Jfeither such a provision as outlined in issue 7(b) is included: 
(a) should it expressly state that such a resolution is not the 

only ground for dismissing a Premier? 
(b) Should it require an absolute majority oftbe membe ... s of 

Ibe Legislative Assembly to pass the resolution or vote, 
that is, a majority of the numbe ... of seats in the 
Assembly? 

1 submit that, for a decision of this gravity, it is only fair to requ ire an absolute 
majority. A hypothetical suggestion may show why: 

Cons ider Premier A, whose party occupies 50 of the 89 seats in the Assembly. By 
some calamity. 22 government members miss the Division for a vote of no 
confidence, and the motion is passed 39 -28. The Constitution states that the 
Governor must now dismiss Premier A. Y ct Premier A would also still be the 
person, in the Governor's opinion, most likely to command the confidence of the 
(full) Assembly, and would be immediately reappointed. 

I realise this example is unlikely, and far-fetched, but it is a logical (rather than 
practical) possibili ty which can easily be accounted for by requiring an absolute 
majority. 

9. Should any other constitutional principles, conventions and practices be 
included in the Constitution? 

Yes. I believe the Constitution wo uld benefit from the inclusion ofa section 
outlining, in general, the conventions of Caretaker government, which occurs either 
once Parliament has been Prorogued, or under any circumstance where the Governor 
commissions a Caretaker Premier and Admi ni stration. I submit that such a section 
should make the fo llowing points: 

(a) That the purpose o f Caretaker administration is to conti nue the necessary 
machinery o f government until a full administration may be commissioned; 

(b) That a C~retaker administration should not make major po licy decisions that are 
likel y to commit an incoming govern ment; 

(c) That a Caretaker administration should not make major appointments; 
(d) That a Caretaker administration should not entcr into major contrac ts or 

undertakings; 



(c) That a Caretaker admmistration may take the actions outlined in (b), (c) and (d) if 
there is agreement between the Government and Opposition that It should do so; 
and 

(f) That the Caretaker Ministers should make every effort not to utilise the 
machinery of government, including the Public Service, to assist the performance 
of the Government or Minister in any election which is underway during the 
pcnod of Caretaker administration. 

There are sound reasons for the behaviours outlined in the Caretaker conventions. 
Essentially, the conventions emerge on the basis of good will by the Government, 
recognising that (since an election has been called or a full Commission withdrawn) 
they currently lack the democratic basis for decision~making. Yet the conventions 
also realise that the business of government cannot simply be suspended for the 
duration of an election: teachers, police, judges, public servants, and so on must 
continue to perfonn their functions. The caretaker conventions represent an 
excellent, and time-tested compromise. 

The Caretaker conventions are widely supported, and are complied with as a matter 
of course, but it is not unusual during elections to see the opposition accusing the 
incumbent government of acting outside the conventions. It is particularly difficult 
to detennine what are "major policy decisions," "major appointments", and "major 
contracts." Codification of these conventions is unlikely to completely eliminate 
these arguments, but it would at least provide a constitutional basis for the relevant 
parties to argue their cases. 

10. Are there difficulties with the current arrangement whereby the Chief 
Justice automatically becomes the Administrator in the governor's absence? 

I submit that there are no such difficulties. The potential difficulty discussed in the 
discussion paper - that the Chief Justice could be acting as Administrator during a 
crisis adjudicated upon by the Supreme Court - is no different to any other court case 
which may potentially involve a conflict of interest for the Chief Justice. J have no 
doubt that a Chief Justice under such circumstances would stand aside from the 
consideration of such a matter. If the circumstance was such that the Chief Justice 
effectively became a litigant before their own court, then it would seem appropriate 
either for the full bench of the Supreme Court to sit in judgment, or for the High 
Court to do so. Such a process would seem more appropriate to the vague possibility 
of some potential crisis. 

As a result, I do not consider that the office of Lieutenant Governor should be filled, 
or retained. 

11. If there are difficulties with the Chief Justice automatically becoming the 
Administrator in the Governor's absence, how might these difficulties be 
overcome? 

As noted above, J do not consider that any sHch difficulties arise 



12. Should a Lieutenant Governor for the state be appointed'! What 
qualifications might be appropriate for appointment to the position of 
I ,ieutenant Governor? 

As noted above, I do not support the retention of this office. However, ifsuch an 
office were to be retained, then f consider the qualifications should be as follows: 

• if the Governor is a female, the Lieutenant Governor should be male, a:1d vice 
versa. 

• the Governor and Lieutenant Governor should not both represent the same 
profession (in other words, no twin lawyers please) 

• if the Governor is from Brisbane, the Lieutenant Governor should be from 
Regional Queensland, and vice versa; and 

• every effort should be made to ensure that suitable Indigenous Australians are 
appointed to one or both of these offices on a regular basis. . 

13. Iftbere are no difficulties with the Chief Justice automatically becoming the 
Administrator in the Governor's absence, should the provisions regarding 
the appointment of a Lieutenant Governor be retained? 

As noted above, I do not support the retention of this office. 

14. Sbould there be a mandatory requirement that members of the Queensland 
Legislative Assembly swear or affirm allegiance to the Crown? Should 
members have the option of swearing or affirming allegiance to the Crown, 
or only to the people of Queensland? 

I commence my response to this issue by stating that I am an avowed Monarchist, 
raised to feel a deep and personal commitment and loyalty to Her Majesty the Queen, 
and to the Monarchy as a whole. Long may She reign. 

However 1 recognise that I am part of a rapidly diminishing group of people sharing 
this view of the Crown. It would make me personally delighted if all Members were 
to swear to the Queen - but only if this reflected genuine loyalty to the Queen. If, on 
the other hand, Members are forced to swear an oath in which they do not believe, 
then such an oath cheapens the Parliament, cheapens Her Majesty, and cheapens the 
Members forced so to swear. As a result, I submit that those members who wish to 
swear or affirm their loyalty to the Crown should be able to do so - and those who 
wish to swear an oath which does not refer to the Crown should also be able to do so. 

15. Should the Referendums Act 1997 provide for indicative plebiscites prior to 
a referendum to enable citizens to be involved in the formulation of a 
referendum question? 

The underlying question for this issue really seems to be "How can the constitution 
ensure that thcre are sufficient opportunities for people to pa11icipate in the resolution 
of great issues of the day, particularly those requiring a referendum'?" 

One way to do this might be an indicative referendum. However there are other, and 
better ways. The example given in the discussion paper is an excellent place la 



begin. The referendum question put in 1999 regarding a republic was unusual, in 
that it was not simply prepared by the Parliament, hut followed an extensive process 
of community consultation, capped by the Convention held in early 1998. 1n my 
view, the real concem felt by many, and particularly by many "no" voters, was that 
the question was put prematurely, as a compromise, and did not reflect the outcomes 
of the detailed consultation process. 

As a result, my view is that there is nothing wrong with simple yeslno referenda, so 
long as they are built upon, and reflect, extensive community consultation. ram 
concerned that an indicative plebiscite may simply become an alternative to the 
"hard yakka" of undertaking extensive public consultations. 

I submIt that a far better way of involving people in the great issues of the day would 
be through a more extensive system of parliamentary committees. I am, fer instance, 
very happy indeed to have the opportunity to address this paper to the Committee. 
By writing, I am able to participate in the governing process in a much more 
extensive way than an indicative plebiscite could ever allow. Thank you. 

J see two ways to alter Queensland's system of parliamentary committees to address 
this issue. The first would be to follow the federal line, and have a more extensive 
set of policy -focus sed references and legislation committees, each corresponding to a 
number of Ministerial portfolios, and responsible for the conduct of Estimates for 
those portfolios. This would be my preferred option, as it would allow the people of 
Queensland 10 participate in many different issues, not just those slated for possible 
resolution by referendum. They allow more in-depth consultation, and are much 
cheaper per issue than an indicative plebiscite. 

A second option might be to appoint a "referendums committee." Rather than 
holding an indicative plebiscite, let this Committee undertake widespread 
consultations, and let this Committee report back to Parliament on the appropriate 
fonn of a question. It may even be possible to combine the best features of such a 
committee and indicative plebiscites, by allowing the Referendums Committee to 
report to Parliament that three options should be listed on the referendum ballot 
paper, and detennined by a preferential vote. 

But please, Honourable Members, do not allow an indicative plebiscite to become a 
substitute for detailed consultation. 

16. If provision for indicative plebiscites is not introduced, are there any 
alternative mechanisms by which the QCRC's concerns might be addressed? 

Please refer to my response immediately above. 

17. If provision for indicative plebiscites were to be introduced: 

(a) should there be any restrictions on the subject matter of an 
indicative plebiscite, for example, constitutional issues only? 

It appears to me that the notion of an indicative plebiscite is premised upon 
widespread public and community interest. In my view, constitutional issues are 



among the least likely issues to raise public concern to the level where an iOdicativc 
plebiscite is likely to be useful. The question ofa republic, perhaps the issue oran 
upper house, and maybe the issue of four year tenns of office, might be big enough 
constitutional issues to arouse publlc mterest. For the important minutiae of 
constitutional issues, J maintain my view that a parliamentary committee inquiry, 
such as this inquiry, is most appropriate. 

As a result, if mdicative plebiscites arc to be held, their potential scope must be wider 
than simply constitutional issues. Ifwe are to adopt such plebiscites at all, I can see 
no reason to prevent them from covering any matter subject to the jurisdiction of the 
Queensland government. 

(b) should voting at indicative plebiscites be compulsory or should this 
be decided on an ad hoc basis by the Legislative Assembly? 

1 can see no Justification for compelling people to vote in an indicative plebiscite. A 
low voter turnout (or response) for such a plebiscite would, in itself, be an outcome 
which provided an important message: that the issue did not engage a vast number 
of people. It would irredeemably skew the results of any indicative poll if large 
numbers of responses came from those who had no opinion regarding an issue, had 
taken no steps for form a view, but who voted out of compulsion. Such votes do not 
reflect an opinion; rather, they reflect compliance. 

On the other hand, voting in a referendum following an indicative plebiscite should 
remain compulsory, as a "yes" result would change laws with an implication for all. 

(c) should the results of an indicative plebiscite be binding, that is, 
should the government be required to put the most popular question 
to the people at referendum? 

I submit that indicative plebiscites should not be binding - just indicative. The 
political reality if that the outcome of an indicative plebiscite would have an impact 
on government decision-making, and that the strength of the outcome would affect 
the pressure on the government. For instance, plebiscite proposal with a 55% 
majority based on 30% voter turnout would have much less authority than a 
plebiscite proposal with 75% support from an 85% turnout. 

Ifplebiscitc results were to be binding, then I submit that, in order to be binding, an 
absolute majority of all electors enrolled to vote should have to be achieved. 

(d) should there be provision to enable indicative plebiscites to be held 
by post? 

r submit that plebiscites should not be held by post Postal plebiscites are expensive 
(as shown in the table on p.14 of the Discussion Paper), easier to manipulate 
corruptly (one person may obtain and cast many votes), and are likely to result in a 
lower turnout then elections held in a network of polling places 

However, if indicative plebiscites arc to be held, they seem to me to offer an ideal 
opportunity for Electoral Commission Queensland to experiment with different 



forms o/'voting, p;1I1icularl y eleclromc votmg. The US Pres ident ia l Election in 2000 
showed how dangerous it can he to experiment with electora l technologies during 
elections for publi c office; but a pleb iscite could be a proving ground (()r 
computerised, touch-screen, or perhaps optically- read ballots. 

IR. Should there be a statutory committee (a petitions commiUee) established 
and charged with responsibility for considering and reporting on petitions 
received by the Legislative Assembly'! Alternatively, should this 
r esponsibility be conferred on an existing parliamentary committee and, if 
so, which one? 

In response to issue 15 above, I have suggested that Queensland adopt a similar set 
of Parliamentary committees to those WhICh eXIst in the Federal Parliament (and, as 
the di scllssion paper notes, in New Zealand). These committees would each focus on 
areas of po li cy, usually by portfo lio. If such a system of commiLtees ex isted, then the 
Legislative Assembly could refer petitions to their relevant committee. 

This system would have a significant advantage over a general "petitions" committee 
because the petitions wou ld be dealt with by officers who were familiar w ith the 
wider policy area, and who could therefore place the peti tion in its policy context. 
This increases the chances that the petition can be dealt with in a way which will 
satisfy the PGrliament. 

A petitions committee, in isolat ion, without any spccific pol icy expertise relat ing to 
the areas of policy which the petition address, risks being little more than a mailbox. 

19. Ha petitions committee is es tablished (or if this responsibility is conferred 
OD an existing parliamentary committee), what should its jurisdiction be and 
what parts of its jurisdiction should be mandatory? 

I submit that it is important that the lines of responsibility for a Parliamentary 
committee should remain clear. A parliamentary committee is a subordinate body of 
the legislature, and reports 10 Parl iament on refe rences made by the Parliament. 

I therefore suggest thDt petitions should be tab led by the Clerk in accordance with 
standing orders, and that Members of the Legis lative Assembly should then have an 
opportunity to move that a petition be referred to lhe petit ions Committee fo r 
consideration and rcport by a certain date. 

The jurisdiction of the committee:: would therefore be as Parliament provided In 

referring malters to the committec. 

20. [f a petitions committee is not established, should there be a review of the 
current standing and sessional orders regarding petitions? In what respect 
do the current orders requi re review? 

] have no further subm ission in relation 10 this isslle. 

21. Shou ld the obj ec ts clause to the chapter of the Parlhlment of Qlleensiand Act 
2001 (Qld) dealin~ with sta tutory committees of th e Assembly be amended to 



include the words "and extend d emocratic government"'! Should this 
amendment he conditional 0 11 th e establishment of a petitions committee? 

22. Should the objects cla use to the chapter of the Pa rli a men t of Q ucensl3nd Act 
1001 (Qld) d ealing with statutory committees of the Assemhly be amended to 
include the words "enhancing the transparency of public administration"? 

I submi t that these changes are entirely semantic in nature, and that the presence or 
absence of lr,e suggested amendments wi 11 have no effect whatsoever on the good 
governance of QueenSland . 

23. Should the Constitution include a requirement that the Queensland 
Parliament meet within 30 days (or some oth er specified period) after the 
day appointed for the return of th e writ for a general election? 

I concur with the not ion Iha! a newly elected Parli ament should be convened 
relatively soon after an election, both to confinn confidence in the Ministry, and also 
to allow the new government to commence its legislative program and submit to the 
mechanisms of parliamentary accountability which are executed in the chamber. 

However, 30 days appears far loo soon after the return of writs. In recent elections in 
Queensland and e lsewhere in Australia, appeals to the Court of Disputed Returns 
have become more commonplace following elections. In Parliaments which may be 
evenly balanced, or hung, the outcomes of such appeals may well be significant. 
Queensland in 1995/96 and South Australia in 2002 are obvious examples. It may be 
that 30 days IS too soon after an election to be relatively assured that the election 
ou tcome will be fi nal. 

Additionally, for a new government, taking offi ce after a period in opposi tion, 30 
days allows litt le time to make the transition to office, with the result that a 
consti tutionally·required parliamentary si tting may end up being littl e more than a 
motion of confidence and an adjournment debate. A slightly longer period, allowing 
the new governmenl lo demonstrate the Assembly's confidence by initiating its 
legislative program, would be more meaningfu l. 

I suggest that it would be appropriate for the "window" in this case to equal the 
"window" allowed for Minister who do not sit in Parliament - three months . 

24125126. Waste Lands of the Crown 

I have no submission in relation to these issues. 

17. S hould th ere be a statutory limit to the number of Parliamentar y 
Secretaries·! If so, at what level should this li mit he set? 

I support the explanation, provided in the djscussion paper, of why the number of 
Parliamentary secretaries should be set at five. It makes excellent sense . 



Ilowever ! am puzl'. led as to why the Constituti or1 needs to make provision for 
parl iamen tary secretaries at all ? Surely these offices can be created (and, indeed, 
have been created) hy nonnal s ta tutes, a nd do Ilot need the force oC the Consti tution? 

Parliamentary secretaries arc no t of the execlltive, in the same way that Mmisters arc. 
They cannot be call ed on in Question T ime, receive no extra sal ary, and arc reall y 
ju~t MLAs with ex tra duties. I can see no strong argument for including the office of 
parliamentary secretary in the Constitut ion. 

28. Should there be any other amendments to the provisions in the Constitution 
regarding parliamentary secretaries? 

As noted immediately above, I suggest that there shOtlld be no provi sions in the 
Constitution regarding parliamentary secretaries. 

29. Where a bill assented to by tbe Governor contains an e rror or errors such 
that it is not the bill passed by the Legislative Assembly. should tbe 
Constitution include a provision which deems in any such case that the bill 
has been duly assented to in the form as passed by the Assembly 

I submi t that the Consti tut ion should not include such a provision. This s i ~uation is 
one of those difficult situations where the practicalities of a worki ng parliament 
conflict with the necessary symbolism which underpins our system of laws. 

In my opinion, there is a vital symboli c importance in the notion Ih::ll once a law has 
been assented to by the Governor, it is the law. Period. Ifit is later found that such a 
law has been assented to in error, then I submi t the Parliament should pass an 
Amendment Act in the nonnal manner, to fix the problem. Such an Amendment Act 
could include a provision making the amendment retrospective to the date of 
commencement of the amended Act. 

J wo uld be very uncomfortable with the notion that laws could he passed, assented 
to, then later found not 10 be a law. T he action of assent is ex tremely important, and 
should be protected, nol reduced , by the constitution. 

In terms of the practicalities of th is situation, the discussion paper points out that 
these anomalies do not occur often. I think that, since this is the case, it is better to 
go through the somewhat onerous (ask of passing an Amt:mimenl Al;t, latller than 
eroding {he perception of the fina li ty of royal assent. 

30. Should the Constitution r etain the requirement for a recommendation by 
message from the Governor before the Legislative Assembly is able to 
originate or pass a vote, resolution or bill for the appropriation of an 
amount from, or an amount required to be paid to, the consolidated fund ? 

Given the execu tive's dominance in the legIslature, this provision no longer seems to 
provide a brake on the leg is lature making private appropriations with which the 
executive does not agree. The legis lature would not be able 10 pass an appropriation 
bill through a modem parliamen t without the support or the executive. As a resu lt , 



this provision is archa ic and un-necessary, and shou ld not be lTlCllldcd in a modem 
Constitution. 

3 1. If the requirement for a recom mendation by a message from the Covernor 
is to be retained, should there be some exception to that requirement? For 
example, should there be an exception wh ere a bill or motion is introduced 
or moved by a minister that would appropria te money from the 
consolidated fund'! 

This question, in fact, highlights just how archaic the provision is. Virtually all bills 
which would appropriate money from the consolidated fund are introduced or moved 
by ministers. Guaranteeing supply of money from the consolidated fund is one of the 
basic reqUIrements for an incipient Premier seeking a commission. I[this exception 
was in pJace, virtually all such bills would be subject to the except ion. 

J suggesllo the Honourable Members of lhe Committee that the best way forward is 
simp ly to eliminate the provision. 

32-43. Various Issues 

r have no submission in relation to these issues. 

44. Sbould tbe Constitution make reference to the principle of an imp2Ttial and 
independent judiciary? If so, bow should such a principle be incorporated 
into the Constitution? 

I support a statement in relation 10 judicial office, in the same manner as the 
statement of executive office, discussed in issue I above. 1n my view, similar 
statements regarding the three arms of government and their interaction should be 
presented together, in the first few clauses of the constitution. Acknowledging again 
my lack of drafting expertise, a suitable clause may look similar to the foll owing: 

Judicial tWlhorily in Queensland is vested in such Magistrates 
and courts of law as the Parliament may prOVide, and in the 
High Court of Australia as the final court of appeal. The 
JudiciQly shall discharge its duties in an impartial and 
independent manner, in order to ensure Ihatjustice is available 
to all Queens/anders. who shall appear as equals bejorp. rhp. 
Courts. 

45. Should furth er consider:.ltion be given to: 
(a) the process for, and ex tent of, consultation prior to judicial 

appointments; 
(b) mechanisms for investigating complaints against the judiciary; 

andlor 
(c) the constitutional recognition and protection of the independence 

of the magistrates? 

This is an excellent suggestion, and J wish to sincerely congratu late the Honourable 
Memhers of the committee for taking this approach. It wou ld have been very easy to 



seck to quickly make decisions on this issue, <!nil it reflects great credit upon the 
Committee that it has decided to take a more thorough approach. 

46. If th e matters raised in issue 45 should be the subject of fu rt he r 
conside ration, who should condu ct the r elevant r eview '! 

r suggest that the current commiucc, the Legal , Constitut iona l and Administrative 
ReView Committee. shou ld be given the responsibi lity of undertak ing an inquiry into 
these is.c;ucs. 

47 - 49 Judges 

I have no submission in relation to these issues. 

Conclnsion 

Again, my sincere thanks to the Parliament and the Honourable Members of the 
Committee for undertaking such an extensive consullation process. The discussion 
paper provided by the Committee was an exce llent guide to the issues of relevance. 

Should the Committee conduct hearings, and wish me to appear as a witness, I would 
be happy to GO so. I would be unable to travel to Brisbane at my own expense, but 
would be happy to appear by teleconference or to undertake other arrangements 
convenient to you. 

I look forward s to the Committee's report, 

Anthony Marinac 
Bachelor of Arts(Hons) Monash 
Master of Management ANU 




