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Dc:ilr Madam, 

Picas", fi~d enclosed a C<\fly o r a telltr scnl lO 1h" Omhudsman 00 10" May, 2006. 
This is Ihe third in a SCriLOS of ICUL'fS tlcal ing with the same maner. In the fi rst, I lIave 
made Ih( su\>:il anlivc oomplainl. In It><: .second, 1 >;(mgl>l a clarification ofthe d«ision 
and in Ihe third, I have madi: a compl/<i111 in regard 10 the dccisirul of the Assistant 
Ombudsm:m dealing wilh the mallLT. 

n,e ;" 'flu complaint deals, in part. with, mistak<: in law. tn expb ininc his decisiun, 
Ihc A.<s;""""lI Ombudsman, Mr Mc«:alfe, has made ~scnliaUy the ~ misbkc in 
IlIw. ll1e pr;ociplc mislake in question is one of simple logic and the syntM of 
lanl:uIIl:e - even if!!"" conleal is slightly complic~ted. 

I draw this to )V'" aticnlion as an enqu iry by myself shows this matter has been closed 
by the Ombudsm"" without ""ply Of evCll acknowledgement ormy 1a.'It letter. 

There must be aCCQUnlability in I.'()~cmmcnl. T1,OSC! bodies set up 10 ensure 
accounl3biJity cannot be CX~TT1pt from the prOl.:CSSCS Ihey Ove="<:. 

Guy Rauchlc 



The P .. I;omen'ory Commlssio .... 
Ibf A/Mlnl","t,ve lnv'.s1ig.u;""' .. 

Quc<:""Iand. 

Dea'Si', 

 

10'" M>y, lU06 

I "'f ..... w. ,..-.pun .... by Mf R<>d".y M~IOolf., tU my 10ller or9"' J"''''''1. 2006. in """"'" I "" ..... """.d 
f'" clar,lkotioo ofy<our ca,I,'" <kol$i<>n in I~ls ""It .... 

In this 't$pOrt<e, />1, M~calf ...... ~ .. the follnwing ...... menll<> Glarify 'he II<t."", ... ,;."" lMl lhe m.'t1er 
does nnI ronsti,",. Mlrimu ~n.;""'_nlalloarnr. 

As you are _,e. in ",de, 10 consliMe· ......... nviron ......... ' hIorm' ,Jnde< suborec1ion 
17(01) of lhe Environment;>! Protcctlott /Id 1994 (1he AcI), !he eIWi'OI'Imeotal harm complOliroed 
ofm usl C8US$ '&<;Iual Of potential harm 10 environmental values U181 is ;",_,sib"', of high 
impltd: Of wi<lesp"eord'. 1"9'" wilh)lOll that lIle ledion _s no! ,equire the "" .... ""mern"l 
I\3rm 10 be widespread In Older to be considered serious. Nevertheless, !he s.ub!.eclloo does 
require ""I the en\Iironmenlal hOInn be 1mNCr!ilbk! Of of a I'Iigh Impact. 

Mr Mnc,tf. has mioq"""'" lhe Act by om;..,iun .n<! in fu ll , Scniun 17 r=b .. follo_: 

17 Seri",,", '""vi .......... "la! harm 
(1) Serious environmenlal harm is ""vimnmenl3I harm (oIhe< th;m eII'o'Ironr'rIel 
r.ulr.ance~ 

(a) !hal causes actuat or poterllial harm 10 """,,,,,,,mental valulla Ihld is " ."",aibl .. , 
of a high impacl or witleaprO!ad: or 
(b) that c.auseS iICtool Of potenti;>I """'" 10 erMror!meot3I valueS of 00 area of high 
.""."",alion value Of speciaj signifi<:ar>ce; Of 

(c) 1Il'" C8",," """'al Of pohlf1lia1 .... Of dam"9l' 10 p"op&rty of an amoo'" of, Of 

amounts toblling. mote than the threshold 3I'I'>OUI'I1: Of 

(d) IhOIt • .,sults in OOSIS 01 more Ih.oo the Ihfcshold amaunI being incurred in "'king 
appropria1e action 10-

(~ prevenl Of m inimise the h3tm; and 
(;;) reh;)bi!itate Of restOl'e the emriror1ment lo ~s condition befClo'e !he ,,",rn. 

(2) In this oedion-
lhreshold amoun! mean, $00000 "'. W a oreate< amounl is prescribed by regulatiorl, the 
o.eate, amount. 

YQ\I will ..,.. that ""'" o r"", ",,~i(on$ (. - d) (>f 17(1) ..., sepo>nrled by ........ Th;,.........,!hal only 
""~ nru-.: mnd"lons (a _ d) nc:aIlO to. utWiro in ,ordrr It) be.,.....,_ 'otrioo$ """"""""",al ..... 
In "'l' uri~.1 k:ll<T I<> lh< Mini,lc:r .w..ini>l,,""II1hc An, I _cd 1haI I helievo1lhc """" ....... ....-J",,, 
because of"'" p(r1<II1i. 1 f,.. ~ ,.. d;\ma~ 10 ~ 10 ""ettd "'" ~ """""" sloIcd in lh" 
Kdion. It i. nnI improbable tha, the......u. TUIIlting frnm • !WO CO<" collill"" """,Id eJ<Ceed SSO,OOO, 
particulo<iy ~i .. cn 110. """"",obly po>ssiblc ""en .. io th.' ....... h i, • n:1a!;.dy MW i<mr_""""'klriv. S<illrn 
1OWi"t . l ... iler catrying "'" '" lilt ... ~k~ U<.h and there..., mulliple: stVcn: injuries. The 
env;ronmarOll Iwm thcn:fon: sa,,,f,,,,, the rondi,;"'" nf~;"" (c) I<> be 0><\$_ 'S4!""'" 

<nvirQl'lmtn,a1 bMm'. Furthermore, ,he C(O$t 10 mntdy "'" "".i""",..."oI horn. (ie:. ru<I<I ""'"'" I<> 
m"'g.>,e It .. rislc) """,Id .l", """.fy.ruhi«:ction {d) 

In ..,slnll th,. ,...,tter wilh you ori" ... ny, J op«:if>COJJy rai>ed Iho::>c: """" i.:noa, n:famcing the ';'mc: 
1""'" of t1>:. Ac'. 

The EPA has declined to pu'sue th<s matter. Ea~r lhIs week I had " telephone cortvenat.Ooro 
"';Ih Ms Eni ma """Ih' •• upe,,,; ..... He qlJQled 17(1)(a ) ot the Act (~atracl>ed) _ saying H 



_s not serious cnvifonmenlal harm as my """ complaint o:id not male/! ~ widespread . 
Reg.ardeM of whethet ~ is """""1>"""". 5e<:tion 17 (1) is an Of statement. tn my "'tI .... of 
October, f refc.red tc sub-pa.ag.aph (c) &Cd) · ooirlg tOO co.t of patrotiaf kiss Of the cost to 
mitigate tIw! h ....... 

Apart from 0 .. f.." \ho1 It..: !:PA """ ...... liO<1l to pursue ~". mall ... the !>'i""iplt ...... 1 .. iso:d wllh)'Qu 
orl&i""11y was lAA1ltot IiPiI __ ml"lPnlin&!tot .0.01 by oml<.Slon. 11IIs I. "'''' OIly "f>aj Mr "" .. ""'Irh .... 
d"ne in ,i. "'rl)"1 

In i""ii)'lnS wt.)" • bene/1"I.1 ....., "'i&,,1 tot . ,,,,rnp'. M, "".'""If<: .. r .... '" .tot 1-inW,."., .... ,,"'1 
1"",",1i ... (N~) Policy 1997. Quit< ';mply. the i=M: is no! DrH: of ""is.: and it i. i"'l'r'"'prialc 10 
qUOOle from Ihi. policy. F\lf\~. bein&a bencfodal_ does noI ~ an .. omlMic<o from !he ACl 
and I ,d..- )'0'110 I~" "I",,, ... "rltot fourocIry """li(ll1 of Y ....... V I""i,,,,,, "rTilFIi. 

The EPA'a view is IMlthe recognition of • .... rely· in the definilkln or ·...,viromt .. nl .. ~"I",,' is 
~ime.:l at ensuring thilt. In \tie maf\ilgement of environmental matters (p3tliw~rty the release 
01 contllfflinanll). ItlII .... fely or individuals is a c:onsidoowa1ion. The EPA haA also sdYisad that 
iKkIfessing 3Ctu;I1 Of poIe<rti3I safely ri$Its "om " motor -.eIticIe acdtIeo ~ is not an 
cnwOOMcntal prote<:lion fUncIion ...-.:let" It\(! Act, and therefore OU1slde the scope of the EPA's -. 
TIot ACI oIna """ in mis rcpnl, limi, '''''''''''1''' of the meani"!!. "r..Ii:ty. If, in maki"!!. Ill< ACI, It """ 
~'1<'..k~ <hot tl.., >«>p<> or"", n.....;~or ,..I<,y lot I;',ito<d. .. ""_"" b7 Idr M<t<;.,J~ ~~. """,Id 
ha .... I:>e<. don< by MIc or dtfini,""'. In ,Iot.n.cnce of. not" "' "f'Uif'" dtf..,~ion, the .... ",1 munlng 
o{· ... rely" appli.,.. lr,ber" ..... ran&'>or """"' ... 10 ,,+Ik1 ... f<1y ,,,,!Iht be aw!it"d. ,I """Id be 
i""PP'""!"i"" In Ilmll "'" .-gc '" "'" than wh>I woold he """'~ ~ by. fUYINObl£ 
p.:nun (t:i • ...-....bl~_ """"I~"""";oh tbal ........ pI""" .. rc1y i> ",vtnd by 1hc: W",ApJu« 
/f",/.h _ Stofr.'J' ,jell. I'or. ~ f'<"IO"> i ....... "f.--l .. f<1y ."", .. me..., el .... t:n1$ oft"" 
ama1ily efl"" <umm<mily. Signifi"a"dy i ............ ioll the InIffo" Irnod "';Ihool milill"1'lIlI1hc: ..J<I'li"",,1 
risk deande< "'" ......... ,OY ofltot -'-"'il)' . •• ....,., p.obIit """""'" obj«:lioo<."., ~"'" made 
&om the wmmwtily. il ,s n:boI.ively cuy It> _thaI his ,. the pcn:cption of the a>rIIlIIOriIy in mls 
i""MU. "T"IIc<o is .., 1wI. wh~j~ tile. ... '" 10 !I",1111ot "'""'" On"" ......... ,og IQ exclude '1'»d $lifei)" a"" 
IQ do "" """Id lot conlnoly It> the ., .... "ft"', Aci "oa: a n:ax>nable pa><>n """,Id pcn:civ< il '" be a 
qualily <>fthc envu"..,...". ""';d\ "'" ACI ;" ,ntended 10 ~ 

In """'in& my """'p\alm IQ the HA. " __ my i>$toe lhaI. In maki"i the opptO .... l. Council did nol iive 
..!eq .... '" a>nsidtntIion In ,,,,, .. Ii:ty "f!hl: com",,,,,ily ."., !hi: loo;vNlual. 1h<:rcitt. In ItrmI of"'" ... et 
""tt1e con~ of l ... ffic. volume on the road"" do ~y 'con~~ ·seriootJs 
envifDm1effi011 t.;orm· within the: meaning of the Act'". 

M, ""c1colr" bu .1 ....... ,t:tL thal I have b<:.:n ",{cTn:d by I"" I':I'A It>. """" "I'!"""I'ri." :wthority. Iotlog 
me G.tIOr\ S~,n: eo.,,,,,il. I1 is my "",,10\1"" "'"' Go"(II1 Shin: Coun<;1 I~ r<$pOfl>,ble !Or CII",i,,~ lhe 
'.mo.., ........ i,~ hAnD' "Y ,~ of w.w"l! • dc • • ~_ "PP".v.' .. ~i'" '''''''''''''''''>' b<;'1I 

.""'. "rL"'" intr......:i ,i>k:s 10 the tnvilom>cn1 buI ..... l1li;'/111 -'111< >1_ It> = mi~sation of 
"'_ lnau..'O«I riok.. Wltl!" G ....... Srn", Cnuncil has ~ ~.lcg>le<l "'"hority to onal«: $OCh lppf(IValo. 
the Cuuotcil ...... in tbi! ....... not e""",iso:d due: dilill<TH-" in d;~"l! its dclcgah:d """"",ibiliti"" n 
is my -.. ... ,ljog lha. ltot lirA telal .... 0 ......"....bllily to <weB« "'" """""'" of dtlqol .. undo< d ... 
A"I. In ccnsi~ "fmi> """""",,ibillly ."., thallhI: """""''''' wu ma<k avm.o O>woril. I do ..,1 
~iv. h:ow eo..oc;l can lot dalmM ., be. '",,,,,, 'l'PfOI)riD1e " "!oo<il)'·. 

I{ M, Alltor """ Ml M",,,,,lre _e ""'"pdatl It> pt:fbm thei, ~11oca1t:tL d"'ies, 1IH:n th<if 6nJilt~ east 
W"iou$ do:tbl on ,he ",le of>""" on;.., 10 ;"d<p<'''''''~1y m<dlat< man .... of diOj:lW: ",-;th lite: 
t''''''''''' ........ 

Your Si""",dy. 

Guy Ra""bI. 




