15-APR-00 THU 16:43 EXECUTIVE SERVICES FAX NO. 32398374 P. 02

FEFHRIIMEIVL Wi Wit

AND ATTORNEY-GEHERAL

Onr Reference: foilearc.doc
Yeour Reference:
Contact name: Jane Macdonncil

Cuntact Telephone: (07323 90150
Faesimfle: {07y 32393474 R EC EE V E D
Emait: juue_macdonnel@justice.qld.gov.au
13 APR 2000
LEGAL, CONSTITUTIONAL AND
ADMINISTRATIVE REVIEW
COMMITTEE
:‘3‘_,7\/_):* §U5enE K M o 150
13 April 2000
Mr Gary Fenlon MLA
Chair

Legal Constitutional and Administrative review Committee
Parliament House

George Street

BRISBANE QLL 4000

Dear Mr Fenlon

Re: Review of Freedom Of Information Act 1992 (Qld)

Thank you for your letter of 23 February 2000 forwarding a copy of your Commitice’s
iscussion Paper No.1 on freedom of information in Queensland.

1 have attached a subrmission from this Department on the discussion points canvassed in that
Paper. The submission does not purport to represent the views of the Atterney-General,
Minister for Justice and Miraster for The Arts or of the Government.

Yours sincerely

t/{'/ff?‘.ra el pz e ol
“Jaue Macdonnell

Director-General

STATE Law GUILDING
HANN STREET
BRISBANE Q 4000

; : : GPO BOX 140 0 4001
2 PHONC: (97) 3239 3520
FAX: (D7) 322) 2334




13-APR-00 THU 16:43 EXE
,_,.J.-- CUTIVE SERVICES FAX NO. 32398374 P, 03

SUBMISSION
DEPARTMENT OF JUSTICE AND ATTORNEY-GENERAL

FREEDOM OF INFORMATION IN QUEENSLAND
DISCUSSION PAPER NO. 1
LEGAL, CONSTITUTIONAL AND ADMINISTRATIVE REVIEW COMMITTEE

Discussion points 2-6

The discussion does not reflect the increasing calls for pravacy confrols accompanying the
growth in electronically held datz and the extent to which both individuals and wider
sconomic interests can be adversely affected by the failure 1o afford adequate privacy. To the
extent that the discussion may lead to a conclusion that explicit recognition of competing
interests be removed from the introductory provisions of the Freedom of Information Act
1992 (“the Act”), that conclusion may require further consideration in the context of privacy
legislation. Governments collect a great deal of data on individuals who are Likely to disagree”
with such information being churacterised as a *public resource™.

Discussion point 7

If the Information Commissioner is of the view that some agenecies are secretive, that situation
could be addressed through an educative and interactive approach with those agencies and, as
a last resort, through the Commissioner’s annual report to Parliament. Without such an
approach, 1f is unlikely that a statutory change would achieve a cultural change. This issue
would appear to merit consideration in the current review of the Office of the Information
Commissiones.

Statistics for 1998/99 show that access was refused to less than 10% of documents considered
by State government agencies {(and to part of around 7% of the remainder), Given the amount
of personal information held by agencies and the high proportion of applications to the
Queensland Police Service, Department of Familics, Youth and Community Care,
Department of Employment. Training and Industrial Relations, Work Cover Queensland and
the Royal Brishane Hospital, this result does not appear untoward.

Discussion point 8

If the abjective is to reducce the numbor of exemptions, such mooted disclosure is unlikely to
make any difference in light of the fact that much of the information to which access is
refused involves personal affairs. Similarly, if the objective is to reduce the necessity to make
applications for mmformation, it is not likely to significantly do so in light of the amount of
personal information involved in applications.

Further, even where information is published, applications are received for source documents.
For example, details and costs of overseas travel are published in annual reports but access to
all related documents has been sought.

It would not be practicable for agencies to publish at large (in paper or electronie form) the
volume of documents covered by applications. The wider premise that government could
eperate on a daily basis with complete access to all documents (or even more widely te all
information) is unsustainablc having regard to the mature and volumes of
documents/information and to the extent of enquiries with which it would have to deal.
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Discussion points 9-10

As the media frequently refers to Information or documents obtsined under freedom of
information laws, it is questionable how greater (more effective) exposure of the existence of
the laws could be achieved.

Tiscussion point 11

While there can be no objection in principle to execufives being responsible for any
performance issues under their control, thonght would need to be given to how efficiency and
effectiveness on this issue would be judged. There is an implicit assumption of change
which may not be able fo be met if exemptions continue in their current form and are being
correctly applied in agencies.

Discussion point 12

“Freedom of information” is arguably a broader term than “access to information” so all that
may be gained is zn unnecessary difference in rerminclogy with other jurisdicrions.

Discussion point 13

“Fundamcntal legislative principles” are concerned with the rights and hiberties of individuals,
and the institution of Parliament. The Freedom of Information Act 1992, by sections 6 and
44(2), in effect recognises that ndividuals should be given access to information regarding
their own personal affairs. Therefore, it is unlikely thal anything would be gained by
extending the matters to which regard is fo be had under section 4 of the Legislative
Standards Act 1992 in this respect.

However, if privacy is accepted as a fundumental fight of individuals, Parhament may wish to
cite it as a matter 1o which regard is to be had in the drafting and making of legislation. Itis
difficult to see what other amendment in relation to access to information could be made to
the Legislative Standards Act 1992 other than a restatement of the need to balance competing
interests - which need is already reflected in sections 4 to 6 of the Freedom of Information Act
1992,

Disentssion point 14

Further to the comments on discussion point 13, it may be timely to consider the interaction
between the current “personal affairs” cxemption and privacy. Comments are made in this
regard in response to discussion point 69,

Discussion point 15

The issves canvassed in the preceding paragraphs regarding the “personal affairs™ exemption,
if regarded as deficlencies, could be addressed by either widening the exemption to cover any
personal particulars or making the release of any personal particulars which do not constitute
“personal affairs” subject to a public interest test.

Discussion point 16-17

There 1s a risk that in achieving ease of drafiing and of interpretation of a harm test that the
exemption threshold will prove to be too high in particular cases. Already there is a judicial
finding (State of Qucensiand v Albietz {1996] I Qd R 2I5) that even if a person wanted
information for no other purpuse than to harass or abuse (taxation) officials, the information
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would have to be disclosed because purpose cammot be taken into account. The Test of
“reasonably expected to endanger a person’s life or safety” would not exempt from disclosure
the fact of employment of a particular person, even if that person reascnably feared
harassment from the applicant, in the absence of some history of viclence between the two
PEFSONS.

The harm test in relation to pecple is in contrast to the test of “prejudice [to0] the weli being of
the habitat of animals or plante”. The amendmeut proposed by the Information Commissioner
in refation to section 42(1)(c) is supported except inclusion of the word *serious” may require
further consideration.

Accountability is requently referred to in discourse on access to governruent information and
1ts importance i1s ackpowledged. However, there is also 2 public interest in govermment and
public administration being ¢fficient and effective in dealing with issues before it. This
mierest wonld be inpeded if the public sector were to operate in an environment in which
fests for exemption were too stringent. For this reason, harm tests of varying degree from
“prejudice” (understood to mean impairment) fo “substantial harm” are appropriate for the -
different exemptions. If uniformity of the {est {s perceived to be desirable, a wide variety of
sceparios based on the experience of agencies in administering the Act wounld merit
consideration under any proposed new harm test 10 ensure thal change did mot deliver
theoretical neatness but unintended outcomes.

Discussion point 18

On the assumption that the questions asked are intended to encompass exemptions found in
Division 2 of the Act, harm would have to be shown to flow from disclosure of matter dealt
with by Cabinet, Exccutive Council, the courts, royal ¢ommissions and Parliament. In effect,
thus would result in either members (Ministers) or employees of executive government
deciding whether harm of the specified stundard would be caused by disclosure. In respect of
some of the non-executive arms of government, this is likely to be seen o trapsgress the
doctrine of separation of powers.

There are also exemptions which are not subject to harm tests because harm was prebably
Teasonably assumed to flow from disclosure, thereby obviating the need for 2 harm test to be
applied on a case by case basis. The harm which would be caused by the disclosure of trade
secrets is presumed. By way of other cxamples, the identity of a confidential source of
information in relation to the enforcement or administration of the law is exempted (unless
disclosure would be in the public intcrest), Making acecss to an informant’s identity
dependent on 2 case by cas¢ assessment was probably presumed to harm the public interest by
reducing the willingness of persons to provide information for law enforcement and
administration purposes. Similarly, the willingness of another government or one of its
agencies to disclose information of a confidential nature was probably presumed to be
adversely affected if access to the information were to be decided on a case by case basis.

Further, the issues reflected in the discussion points have e degree of interdependence. To
iltustrate, the exemption relaling to deliberative processes would need to be meinrained in a
sufficiently robust form if the exemption in relation to consideration by Cabinet or Exeoutive
Council is to be meaningful. Otherwise, access to preparatory work on policy matters could
reveal the substance, and perhaps the detail, of considerations by Cabinet or Executive
Counetl.
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Discussion peint 19

The issues raised in response to discussion point 18 regarding the other amms of government
apply in the consideration of a public interest test to certam exemptions. Similarly, there
appears to be no useful purpose in making exemptions such as those listed in section 42(1)
subject to a public intcrest test on a case by case basis when such clasges of matter would
have attracted exemption from disclosure out of public interest considerations.

Discussion point 20

Atternpts to define the “public interest” run the risk of unforeseeability of a particular
combination of circumstances in which either exemption or disclogure may be desirable but
prevented by operation of the definition. Further, the public interest test balances factors
favour of exemption with those i1 favour of disclosure. There is argnably linle basis for
excluding a factor from such a balancing exercise - in contrast to the sifuation in statutes in
which criteria for the exercise of a power must be defined, -

Discussion point 21

Guidelines wowld be helpful provided that they are not so prescriptive as o defeat the
objective of having a balancing test instead of a more rigid statutory approach.

Discussion point 22

As some of the documents which may be exempied under the sections confaining such
provisions are not seen by Departinental officers, the only person in a position to deal with
such an application is the relevant Minister. If confidentiality is to be preserved, then the
certificate would have to operate conclusively. No information regarding any exemptions
under section 36(3) was provided to the Department of Justice and Attorney-General for
inclugion in the report to the Legislative Assembly under section 108 of the Act.

Page 20 of the Discussion Paper invited submissions as to any amendments to the list of
bodies excluded from the Act by section 11{1}. This Department and the Courts would be
opposed to removal of sub-sections {¢) and (f), which excludes the judicial functions of
courts, judicial officers and court staff from the operation of the Act.

Discussion point 23

{a) As any regulation is subject to Parliamentary scrutiny and disallowance, the outcome
is unlikely to be different whether an exclusion is made by amcendment to the Act or by a
regulation pursuant to it. The advantage of a regulation is the capacity of both the executive
and Parliament to deal with a matter quickly. This would be necessary if information was
being songht (with a real prospect of it being released) and its release would be objectionable
to the public.

(b) It is desirable that the entire statutory law ou 2 particular matter be accessible from
one statute.

Discussion point 24
It 1s difficult to think of an cxample which would not come within section 9 upon the

commencement of the govemnment providing funding or acquiring the power 10 exercise
control.
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Discussion point 29

There may be arguments that disclosure of information, which is ensured by the creation of a
statutory right of access, would be in the public interest in limited and specified circumstanccs
— for example, some disclosure by journalists was recently suggested in an article published in
The Sydney Morning Herald on 23 March 2000. (Copy attached to this submission.)

Discussion point 30

An alternative may be for documents and information required by the Government pursuant
10 contracts to be accessible through the Act.

Discussion point 31

It may be helpful to consider how often the Information Commissioner has allowed access to
documents which agencies had exempted under these provisions in forming a view as to the~
necessity for amendment.

Discussion point 32

To the extent that the Information Commussioner decides individual requests for review but
does not otherwise seek to address any systemic problems, the public investment in the
freedom of information scheme is not maximised. If there are incorrect statutory
interpretations or misuse of the exemptions, it is unlikely that such issues would be resolved
by the {necessary) retention of the exemptions with some amendments.

Discussion point 33

It is impractical to contemplate access to information other than information in documentary
form.

Discassion point 34

It 1s not evident why any amendment is pecessary. No example is given of raw or
unprocessed cata which might be sought and which would not be subject to existing
excmptions in any event.

Discussion points 35-36

This agency reccives and uses 2 large number of paper records and could not make them
available electronically without a very significant investment in further technology.

Discuysion point 37

Costs are a very significant issue and a balance needs to be struck having regard to the
relatively small number of people who make applications and the cost to the commumity.
However, provided that an agency makes arrangements to use its own staff to search files
with its professional advisers, the cost of these requests may not exceed the costs of many
other requests which may involve 2 large volume of documents or archived documents.

Discussion point 38

Internal review as a prerequisite to external review serves the useful purposes ascribed to it by
the Information Commissioner.
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Discussion points 39-44

The roview of the Information Commissioner’s office approved by the Parliament should
produce information of relevance to many of these issucs.

Discussion point 45

The necessity for the power of entry has not been demonstrated and, as a matter of principle,
the Information Commissioner should not have the power to punish for contempt. Any
penalties should be imposed by a court after due hearing.

Discussion point 46

Such power would effectively allow one individual. the Information Commissioner, to make
decisions on matters bused on his or her view of the public iaterest and, to that oxient,
abrogate the power of Parliament. The practical result would be that information is available _
if the Commuissioner thinks that it should be available.

Disenssion point 48

In Light of moves to “user pays” since enactment of this Act, it 1s difficult to justify not
recovering the real costs of providing non-personal information - parficularly where it is
sought for commercial reasons. The current fee structure means that the conmmunity generally
is subsidising those accessing information for commercial purposes.

Discussion point 49

A uniform fee would be inappropriare if what is contemplared is the imposition of the current
$30 fee for personal applications. A flat foc for personal applications, and charges better
reflecting cost for non-personal applications, would be preferable.

Driscussion point S0

it would be pessible to impose an initial fee and to devise a scale of charges reflecting time
spent, bul subject to various ceilings reflecting the number of documents located. The
number of decuments could be categorised — for example, 1-100, 101-200 etc. Recently, this
Department processed sn application from a journalist which necessitated many weeks of
work within the agency, resulted in the identification of 6,000 documents as meeting the
request, copsulmation with 69 peopie under section 51 of the Act, the copying of the
documents so that personal affairs information could be deleted on the copies and then the
recopying of thuse documenis for inspection. All this for a fee of $30. Ap appropriate
charging regime would encourage refinement of applications for information,

Discussion point 52

A capacity to waive fees on the grounds of hardship could be justified if an application fee
were to be made for personal information and the applicant could demonstrate hardship.
Consideration would need to he given to the appropnateness of waiver of fees for persons
making repeated applications for the same or similar information (if that 1ssue 1s not resolved
by other recommendations to be made by the Commuttee).
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Discussion points 53-54

Argumecnts against fees may not recognise that the significant costs of the regime have to be
met. That there is a public interest in information being publicly accessible is not a
conclusive answer to the question as to whether more of the costs should be bome by those
using the regime. Non-personal information couid be viewed as a publicly owned resource
for which some of the costs of access, including costs of adjudication on disputed decisions
regarding access, should be sought. Filing (application) fees are charged by courts for judicial
adjudications and while those fees represent only a small proportion of the real cost, it is
regarded as appropriate that court users bear some of the cost. It is difficult to see why a
distinction should be made because the adjudication (internal and extemal reviews) is carried
out by non-judicial officers. A charge for a review could be refunded in cases where the
original decision was varied.

Any walver of fees for reviews should be based on the same principles as any waiver of
application fees. In the case of a deemed refusal, either the original fee could cover the _
decision of the Information Commissioner or the agency involved could be liable for the fee
of the Informatton Commissioner.

Discussion point 55

(a) Deletion of the word “only”, without any other amendment to the relevant sub-section,
may not resuit in a widening of the factors which can be taken into accouni. Other factors
which might be considered are the extent of consultation under section 51 which would be
requircd. For example, the number of potential documents may be relatively small but
consultation with third parties would be necessary with a very large number of people under
scetion 51 of the Act.

(b) The role of the Information Commissioner m decision-making under the Act should be
consistent. Refusals to provide access on any of the grounds in section 28 of the Act are
subject to review,

{c} This would be expected to occur now. To the extent that there is evidence that such
consultation docs not occur, statutory amendment may be desirable. In consideration of
appropriate charging for applications, the extent of the assistance having to be provided to
applicants in defining the information that they seek could be taken into account.

Discussion point 56

There 1s good 1cason for retamning the exemption. It is hard to justify the cost of identifying,
locating and collating all documents to which no access would ultimately be given. As an
example, an application may be made for access to all personnel records or to all records
showing the home addresses of staff. It would be a waste of public rcsources to gather all the
documents covered by the application and list them on a schedule to be accompunied by a
letter advising that access would not be given as all of the documents contained matter which
was exempt under section 44(1) of the Act.

The fact that cases properly aftracting a refusal under section 28(3) of the Act are rare does
not lead logically to a conclusion that the section is otiose. In its absence, the Act could be
used to create work and put pressure on an agency, (purposes contrary to the public interest
but the Act does not allow consideration of purpose), with appiications for infurmation which
is exempt. The agency would be obliged to devote resources to the work outlined in the
previous paragraph in respect of each application. In particular agencies which do have a
great deal of exempt information like health or education (personal affairs), or police (law
enforccment or public safety) could be adversely affected.
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An examipation of statistics provided by agencies reveals that only one decision was made
under section 28(3) by a government department in 1998/99 and none in the previous
reporting year. However, the exemption was heavily used by a small number of local
governments and statitory bodies in those two years. To the extent that the Act does not
allow the Information Commissioner fo investigate such aberrations in the use of
refusals/exemptions, there 1s a deficiency. That deficiency is not best addressed by the
removal of a legitimate ground of refusal/ exemption.

While the identification of the applicable exemption and the reasons for its application may
appear 10 be unobjectionable, it is possible that any such requirement may reveal iformation
which debases the reason for having a particular ground of exemption. For example, if 2
person was seeking to locate someone who might be cmployed in the public service in
Queensland, an application might be made to each agency for employment particulars of
persons named in the application. All of the names bar one may be fictitious, If the person
sought to be tracked down was employed by an agency, a refusal under section 28(3) by all
agencies would not reveal the fact that the person was employed by an agency. However, 1f-
more information had to be given under section 28(3), it becomes more likely that an agency
will respond to the application to the effect that it has no documents in refation to the
fictitious persons and will rely on the personal affairs exemption in relation to the employee.
In this way, an applicant may be able to irack down someone who wishes to keep their
whereabouts unknown from that person. (It is acknowledged that if agencies would not
currently resort 1o section 28(3), and sccfion S1 consultation does not result in a way of
exempting the information without revealing its ¢xistence, the same unfortunste resuit could
Occur now.)

An exemption relatcd to section 28(3) of the Act is section 35 in so far as hoth sections (for
different reasons) do not require the identification of individual documents. Section 35 allows
a Minister to give written notice that he or she neither confirms or denies the existence of
documents in which matter attracts the Cabinet, Executive Council, law enforcement or public
safety exemptions. The section is intended to ensure that confidentiality is not destroyed by
revelation of the existence of the sought documents. However, cesort to section 35 has been
regarded by some agencies as still disclosing that there are documents of the sought
descriprion. It would be possible to address this concern in any redrafting of section 238(3) so
the objectives of both of these sections were assured.

Discussion points S7-58

Such a power of refusal is desirable. The alternalive to refusal is a charging regime which
reflects the full cost of the provision of the information with the estimated cost being payable
upfront and if the actual cost exceeds the estimated cost, the balance being payable before
access 1s given. Either way, the Act would need to define the circumstances in which the
refusal or charge couid be made. The simpler approach of the UK is preferred to the proposal
of the Information Commissioner — which appears to be incapable of application if an
applicant does not seek external review of the agency’s decisions.

Discussion point 59

It is not known what use is made of the report prepared by this Department under section 108
of the Act. (The last report tabled was for 1997/98 and not 1996/97 as was submitted by the
Information Commissioner). The onerousness to agencies of compiling the requisite
information would be alleviated by a computer systom which records such information in
respect of each application. Such a system would be capable of producing repests of any data
necessary to assist both agency management of its functions under the Act and external
assessment of the operations of the Act. This Department will review the system developed
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by Queenstand Treasury for its usefulness in that regard. However, this Department would
require Tesources to pursue a more proactive tole it the sector wide administration of the Act.
As the Information Commissioner has observed, no agency is given a statiory responsibility
and resources to support and assess compliance with the Act. Such a rolc could be performed
by the Office of the Information Commissioner or this Department.

Discussion point 60

No. The Act covers documents Irrespective of their age and these documents are not expected
to ever be retrievable electronically. Time consuming searches are unayvoidable. Further, the
predicted paperiess office has not eventuated. While some agencies may have computerised
records management systems, thosc records are based on files and rarely individual
documents. There is also a direct relationship between capacity to process any work within
particular timeframes and the amount of resources available. It is likely that agencies could
meet shorter fimeframes only with more resources and therefore greater costs to the
cornmmunity,

Discussion puint 61

On balance the answer is probably “ycs” to cover sitnations in which it is not possibie to
identify either the need for consultation, or the persons with whom consuliation must be
conducted, unti} after the documents have been located and examined.

Discussion point 62

Yes to both questions. In practice, extensions are sought and given in most cases.

BDiscussion point 63

No because ofthe harm that conld be caused to anyone or any interest if access were given to
martter which should have been exempied. An sltemative sanction for unreasonable delay
would be reporting under section 108 {and perhaps agenctes’ annual reports) on the {imeliness
of decisions and reasons for delays in respect of which extensions were not agreed with the
applicant.

Discussion point 64

Such an amendment is unobjectionable but would not change processing times if they are as
prompt as possible with available resources.

Discussion point 65

It would be reasonable to expect this to occur now, However, if that has been found to not be
the case, an amendment merits further consideration, as docs the role to be played by the
Information Commissioner if therc is not agreement by the agency as to the vrgency. (The
examples given in the Discussion Paper may not be apposite int so far as government agencies
rather than applicants would be responsible for dealing with the imminent threats.)

Discussion point 66

Yes. Agencies should be able to deal with relevant records in a reasonable time rather than
having to keep them available at short notice for inspection.
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Discussion point 67

Yes, but only in cases involving large volumes of documents and exempt matter.
Discussion point 68
There appears to be no compelling reason for change.

Discussion point 69

Yes. There have been issues regarding information which staff regard as affecting their right
to privacy. It is accepted that accountability requires that certain information regarding staff,
(for example, the identity of 2 decision-maker in a matter), should be disclosed. However,
interpretations of “personal affairs” which may be appropriate in one context to meet
accountability considerations, may result in unreasonable intrusions on privacy in another
context. To illuslrate, information concerning the identity and position of a decision-maker
should be disclosed in the absence of any reasonable basis for fearing a threat 1o the person’s
safety. However, information involving the names of all staff along with their positions (and
perhaps even work locations or other business contact details, or even salaries) extends
beyond what is easily characterised as necessary for accountability purpeses and such
information is of commercial value.

It is difficult to see why in the above case personal details of persons employed in the public
sector should be available when such information on persons employed in the private sector
would not be so available. However, there is a risk that the current “personal affairs”
exemption may have that resuit if each ftem of information songhr (for example, name) is 1ot
in itself regarded as constituting “personal affairs™ having regard to case law waich may have
developed in a very different context. The “public interest™ test in section 44(1) of the Act
would not assist because it operates only to allow the release of information mvolving
“personal affairs™ and not to exempt from release personal particulars even in circumstances
in which the public interest may be served by exermption. An example of where the release
may not be regarded as in the public interest wonld be an application by an employer in the
private sector for the names of staff employed in particular types of positions or with
pariicular qualifications, perhaps gained at public expense, for the purposes of targeted
recruitment.

Further, community objections were recently raised following media reports of 2 proposal by
a company 10 combine publicly available information on real property with photographs of
individual properties for commercial purposes. There are implications for freedom of
information legislation in that the legislation has no regard to the pumpcse for which
mformation is sought and once data is released, it can be used or sold for purposes to which
those affected would object.

The issue is not about unreasonably protecting public servants acting in the course of their
official duties but ensuring that their privacy is not subject to intrusion as a mere incidence of
their employment in the public sector.

The Victorian case in which the names of the nurses on duty were disclosed raises the issue as
to whetber disclosure is justifiable simply because they were on duty that night. 1t was not a
question of seeking to identify a person in relation to a decision or action taken in the course
of their duties. If the applicant had sought the names of the nurses because he wanted to seek
social contact, the names would have been disclosed. Such disclosure could not be
characterised as being in the public interest.
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The solution is to widen the scope of personal information which is exempt but allow
disclosure in the public interest, or to make any disclosure of personal particuiars subject to 2
public interest test,

It has heen submitted by the Information Comruissioner that sechon 44 would usually cxempt
a reference of any significance to members of the public acting in a private capacily.
However, the extent of that privacy protection, where section 48 of the Act does pot apply.
depends on intcrpretations of “persenal affairs” and may not afford protection in all cases n
which it might be expected, For example, victims of crime may find that their names wouid
not be exempted from disclosurc if such information were sought in relation to all payments
of compensation to victims of crime. As noted elsewhere in the Discussion Paper, there 1s no
protubition on the use to which information obtained under the Act can then beput.

Discussion point 70

The problem with the public interest test in relation to section 44 is that it does not come into”
play unless the information first satisfies the (non-statutory) definitions of “personal aftairs”.
A record of evidence given in open court may not be so regarded. Even if it is so regarded, it
is not clear that consideration would be given to the purpose for which the information is
sought in application of the public interest test given the repeated statements that purpose is
irrelevant under the Act. In any event, an accused, acquitizd or convicted person may say that
the evidence is nceded for a civil proceeding, retrial or appeal. Further, such a person may
claim that the evidence relates to his or her personal affairs and that that fact must be taken
into account under section 6 of the Act.

Discussion point 71

“Personal affairs” could be replaced with a2 wider concept of personal information so that all
personal particulars and affairs are exempt unless disclosure is in the public inferest. The
likely purpose to which such information would be put should be one of the factors weighed
up in deciding whether disclosure of the sought information was in the public interest.

Discussion point 72

Much of what has been previcusly said in this submission in relation to scction 44 is mtended
to show that there is no appropriate delineation of information reasonably required to be
disclosed for public accountability purposes from information, commonly regarded as
personal, whose disclosure cammot be justified on that basis. Adoption of the suggested
broader concept than “personal affairs” as the basis for exemption, with the existing
overriding pukblic interest test (of which accountability for official actions was 2 determining
factor and likely purpose was one factor in its absepce) would resolve some of the concern
reflected in this term of reference to the Committee.

However, on the facts of the Victorian case, referred to in the Discussion Paper, the nomes of
the nurses on duty could still be released for legal purposes. Such purpose would be more
credible wherc a legal practitioner was involved in the request. If there were no such
involvement and no statutory capacity to release the information conditionally, then the public
interest may rot be served by the releasc of the information. Convicted persons may seek
information after their legal rights have been exhausted. Some may genninely but mistakenly
hope to reoper appeals or to obtain pardons. Others may seck information for mischicvous or
unilawful purposes. When regard is had to reasonable privacy concerns of persons in the
Victorian nurses” position, it is not difficult to see why it may be appropriate for information
to be given to an agent but not the person. If the applicant in that case were not legally
represented and were in prison, what attempts (and by whom) might be made to contact the
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staff members? The community may not regard it as rcasonable that the nurses should be
placed in that position simply because they happened to he employed in the public scetor.

All laws are capable of being broken. Issues raised regarding the imposition and enforcement
of conditions need to be seen in that context and are capable of resolution within that context,
The impossibility of achieving a perfect solution should not deter efforts to seek an
improvement to the status quo.

Discussion point 73

The existence of a special relationship could be a factor either in favour of exemption or
release. If section 44 were broadened by adoption of a wider definition than “personal
affairs”, even the name of an emplovee may remain exempt if application were made by a
family member or former spouse and objection to the releasc of the informatior were made by
the employee. However, if the information related to a person who was incapable of applying”
for it (for example, through a decision-making impairment), its release to 2 duly appointed
guardian would be expected to be in the public interest. (The guardian could rely on rights
conferred by other legislation to obtain access 1o the information.) Sub section 44(2) makes
clear that an application can be made on behalf of a person for information conceming the
personal affairs of that person. Consent would be implied if a professional person such as a
solicitor or doctor sought information on a person’s behalf,

The issue of an applicant being at liberty to distribute mformation widely, or use it or sell it
for commercial purposes, meriis re-cxamination of the scope of “personal affairs™ and
recognition that likely use is a factor to which regard could be had in weighing up the public
interest.

Discussion peints 74-75

Yes, (iven its role in conducting extcrmal reviews, the Information Commissioncr may be
best placed {o undertake most of such statutory responsibilities. It would be more costly 1o
establish a new entity and Queensland’s situation is different from that considered by
ALRC/ARC in that it has the independent olfice of Information Commissioner. However, it
would compromise the externel review function of the Information Commissicner if that
office were to provide advice to agencies or applicants on individual applications. Agencies
can obtain that information from government legal sources or through a network of officers
engaged on administration of the Act, including those so employed in this Department
Applicants would have to szek advice, other than on procedural issues and their rights of
review, from other sources.

If the Information Commissioner were not 1o take on the envisaged statutory role, this
Department would be willing to do so subject to resolution of resource issues. (Closure of the
Freedom of Information Branch was approved by Government as a savings option in 1956.)
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