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nankvon for voir & Dec, 2001 invitation to nffer a submission 4o the Blectoral
Frandalent Actions! Amendment 7ill,

Robert C. Sadler

R R

have read with interaest Yr Srrinesbore's comments in Hanserd #10 on his
ntrotiction of this Bill, and the debnte between *Ir Yelford ani dr Horan
- i . w i
n Hansgard & 12 daring its referr2l to vour comnittes.

Irhoueh Tr Yelford disacrees with mandatorv sentancing as interferfnce with
he indenendance of the jiadicilary, the increasing reneral public opinion of
ur court svstem seens to be that sentances imposed are not, in general,
rovidines either a sufficient deterrant to criminals of all kinds, or even
iving a nromer return on taxraver funding of tShe courts.

nerefor tand fo apree with Yr Horan, anid if the rresent justice svystem 1is
ot. doins the Jjob the -iblic vawvs it to do, then the mublic, via our
arliament, of rernresentatives, shonld offfer the iustice svstem a messape via
Taw that imnoses minimum sentsncings,

With thig in mind, =mav I surcest that the committee considesr makine the
aw recdiire a -iinimum of one vear mandatorvy sentance for any second or ’
ithsement offences ander this law on electoral frsud.

115 would eive the court some discretion for anv first offence, which, as
~ Melford eclaims, mav be "an error of juidsement®, but not for continued
iwahreakine,

Llectoral fraud can render the whole votine nrocess invalid if, as in the
rnent Hinkler contest, the eventual result was determined bv the frandulent
whentions of g minoritv defeatine the will of the majority.

1ntagad for information are cories of two fairle recent articlizs which wav
alevant, g covnittee deliherations,

wirs Singerelvy,




YOU may recall how, a
couple of months ago, fol-
lowing the Queensiand
State Election, 1 called for
an investigation into the

operations of the Electoral .

Comimission Queensland
{ECQ).

That was prompted be-
cause of some very dubious
activities of the ECQ prior
to, and on, polling day.

Well now, fellowing an
‘incident’ during the recent
Caloundra City Council Di-
vision 5 By-election {'ve
decided to widen the call,

Now the call is for 2
proper, high-level, and in-
dependent investigation
into the acuvities, and re-
sponsibilities, of every per-
son, group, ofganisation
and statutory body across
the nation rupaing elections
wnvolving public office.

Let me explain.

Prior to the By-clechon
suspicion surrounded one
of the eleven candidates

Welkabout
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concerning their legal night
to npominate for election to
pubiic office.

It all retated to whether
the candidate had provided
correct information in their
declaration to the retuming
officer.

Specifically whether the
candidate was indeed an
‘elector under the Electoral
Act 1992 for an electoral
district'.

Or to put it in simple
werms did the candidate ac-
tually live where they had
stated, or where they ‘ap-
peared’ to reside according

10 the electoral roll.

When informed of the
suspicions (a couple of
weeks prior (o polling day)
the retumning officer replied
that the candidate’s decia-
ration had (o be correct be-
cause ‘thalt was what the
candidate had siated’,

During the fortnight
leading up to the By-elec-
tion the matter was raised
with various individuals
and organisations.

Among them was the re-
rning officer, the Austral-
ian Electoral Commission
(AEC), the ECQ, and even

some parliamentarians,

While all were polite, and

somewhat herrified at the
allegations - none were very
helpful.

The AEC referred ustothe
ECQ. The ECQ referred us

to the returning officer The,

returning officer scemed
nappy to hide behind the Lo-
cal Government Acl.

Around and around we
went!

No matier where we went
or whom we spoke to we
were effectively {and very
efficiently) referved to some-
where, or someone, else,

In short no-one wanted to
take responsibility and each
was happy to ‘buck-pass’.

But we never did figure
out who was the responsi-
ble ‘someone’, or if they
even existed.

Two days prior to polling
day we were advised by the
AEC to once again referthe
matier o the returning of-
ficer. We did.

We were also advised to

.. notify the Local Govern- -
ment Authority concerned

(Caloundra City Courcil).

' This was because even
though, Council's CEQ
would normally conduct
such elections the By-¢lec-
tion had been contracted-
out, by the CEQ, to the re-
wming officer,

This was the same pro-
cedure that had been uti-
lised during the year-2000
whole-of-Council elec-
tions,

Our attempt to notify
Council’s CEO of the
AEC's advice was unsuc-
cessful with our telephone
call still unanswered.

So what is the upshot of
all this?

Well the By-election has
been held and won. The
poll's been declared. And
we have a new Councilior,

No, it wasn't the candi-
date about whom there was
suspicion over their legal
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right to stand for election.
But preferences of the
‘suspect’ candidate were

- used to make up the total

vote for the winning candi-

_ date.

So, what is the bottom
line?

You don'i have to be any
sort of mentzl giant to fig-
ure out that the way elec-
tions are conducted in this
country is nething short of
a debacle.

Those charged with run-
ning fair elections are suf-
fering from the ‘not us - talk
10 semeone eise” syndrome.

Plus, it seems that those
who should know belter
don't really care too much
if elections in this country
are held in a proper and fair
TRANTET.

Don"t rock the boat
seems the mantra, And
don't unseltle our cosy ex-
istence the edict.

Much has been made
about the integrity of the

200l

electoral roll, and various
Electoral Commissioners
have admitted they can't
guarantee its integrity.

That’s bad enough!

But surely itis not too big
an ask that they guarantee
the integrity of a simple list
of candidates standing for
public office.

Currently, it seems, you
have to provide more au-
thenticated identification to
hire a video, than you do to
stand for public office.

That's simply no way to
be running elections!

So the call goes out for a
proper investigation into the
operations, and activities, of
those charged with running
fair and proper elections.

Maybe that way we can
find out who is responsible,.
what is happening behind
closed doors, what skel-
etons are in the cupboards,
and what secrets are locked
in safes secreted in secured
vanis!



Tue Proceeps oF CrRime BiiL 2001

Asset Stripping
the People

| By SUSAN BRYCE

he major Australian

political parties have

indicated their

support for a regime
of criminal assets forfeiture, in
line with international trends.
The Proceeds of Crime Bill 2601
is part of a growing plethora of
legislation, considered by
Parliament, which poses a grave
and continuing threat to civil
liberties. This Bill is expected
to surface when Parliament
reconvenes in 2002.

WHAT 15 ASSET
FoRFEITURE!

Forfeiture means that the
govemnment can seize property that
has been gained as a result of a
cnme, or an alleged crime There are
two types of forfeiture procedures.

Criminal Forfeiture: Requires the
defendant to be found guilty of the
crime in criminal court before
property can be seized. [n Australia,
this action comes under the Proceeds
of Crime Act 1987. In these cases,
legal representation is a right and
the jury must find “beyond a
reasonable doubt™ that the property
was integrally connected with the
crime.

Civil Forfeiture: Occurs when the

N govemnment shows “probable cause”

to initiate proceedings; “innocent
until proven guilty” is reversed and
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the property owner generally has the
burden of proof that thev are innocent.
Since the forfeiture is a civil, not criminal
proceeding, the right to a trial by jury is
often denied plus defendants are not
entitled to legal representation unless
they can pay for it themselves (a difficult
task since often the seized property is
the defendant’s only asset). The
Proceeds of Crime Bill 2001 15 based on
civil forfeiture proceedings.

-..asset forfeiture
legislation has =
curtailed civil -

liberties in

several countries
and it is widely
abused by law
enforcement
agencies...

AUSTRALIAN LEGISLATION
PuURPOSE

The current legislation is driven not
by need, but by police hvpe, political
pressure and US insistence that the rest
of the world imitates its mistakes, Under
the Bill, introduced by the Minister for
Justice and Customs, Senuator Churis
Ellison, the Commonwealth will be able
to confiscate criminal assets with a
court’s approval. The Commonwealth
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will have to show that, on the balance
of probabilities, assets are the profits
of serious criminal activity. This
means the traditional common law
principal, ‘innocent until proven

guiley’, would be discarded and ‘the 3

balance of probabilities’, which
arguably amounts to little more than
suspicion of guilt, would be deemed
enough to result in a senous and
apparently irvevocable loss of peoples’
life support systems: their homes,
their property, car and other
possessions.

The Proceeds of Crime Bill 2001

also introduces provisions for the |

forfeiture of “literary proceeds”.

Literary proceeds can be broadly {

defined as profits or benefits derived
by a crimmal as a result of the

publication in any form, ot details or

experiences related to that person's
crime or life of criminal activity. The
expression “literary proceeds™ also
includes "cheque-book joumnalism” as
related to criminal activity. The awvil
forfeiture regime will operate in parallel
with the existing conviction-based
regime, via the federal government's
Proceeds of Crime Act 1987

Wriere Do THE
ForreiTeD AsseTs Go?l

The Proceeds of Crime Bill 2001
differs from the US federal assets
forfeiture legislation in that the
confiscation of assets would be based
on approval by a court. Nonetheless,
the Bill diminishes the prospect for a

proper trial and examination of §

evidence. As international experience
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