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should this legislation be proceeded with now? 

It lS arguable that this is not the proper time to proceed 
with legislation on this subject and with its objective 
because of uncertainties result i ng from the passage of the 
Commonwealth's Electoral and Referendum Amendment Act (No. 1) 
1999 and the subsequent making of the Commonwealth's Electoral 
and Referendum Amendment Regulations 2001 (No. 1). For the 
first t ime since a Common Roll came into effect the 
requirements for enrolment on the Commonwealth roll and the 
Queensland roll have diverged, and have diverged 
substantially. Previously if there were some difference 
between the two rolls, it could be accomodated by annotation 
of the relatively few cases, but now there are fundamental 
differences which might involve substantial nunbers of 
electors and their eligibility to be one roll but not the 
other. 

I do not know whether any negotiations between the 
Commonwealth and Queensland governments have taken place on 
this matter since the Committee reported in March 2000, nor 
have I sought to inquire about what should be confidential 
discussions between the two governments. Further, this is a 
problem that involves the other States as well as Queensland, 
and a common solution would be highly desirable. But I 
presume that the Queensland government does not intend to 
alter its enrolment requirements to conform with the recent 
Commonwealth changes, a decision which would be rein:orced by 
the Committee's Report No. 19, Implications of the new 
Commonwealth enrolment requirements (March 2000), and its 
recommendations. 

However, it is possible to speculate about possible solutions 
to the emerging problem: for example, there could be separate 
enrolment application forms to be separately processed by the 
two electoral authorities thereby reviving the old, expensive 
and unsatisfactory, position. 

Or there could be a single enrolment application form, 
indicating the more stringent requirements now imposed by the 
Commonwealth, which would first be processed by the AEC which 
would subsequently download new and changed enrolments to the 
ECQ, and pass those application forms which it had rejected 
for failure to meet the new requirements to the ECQ which 
would process them according to its own requirements. In the 
past, as I understood it, when a State electoral event was 
impending, if received by the AEC first the joint card was 
passed to the State agency for urgent action and then sent 
back to the AECi if, which happened much less often, the card 
was received by the State first, they processed it and then 
passed on to the AEC. 

Or, third, there could be a single enrolment application, 
indicating the more stringent requirements now imposed by the 
Commonwealth, which would be processed solely by the AEC which 
would subsequently download to the ECQ two separate sets of 
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dat a, those transac tions which had resulted i n changes to t he 
Commonwealth r oll a nd comparabl e transactions whi ch had been 
re jected for the Commonweal th roll but met the requirements 
for the Queen sland r o ll e .9. because documen tat ion had not 
been produced o r had some defect. In effec t the AEC wou l d act 
as the agent of t he ECQ in processing the a ppl i c ation through 
to a fina l r oll e ntry . 

Here i s one exa mple of possi b le difficu lt i es . I n the first 
c ase above, I see no parti c ular p roblems aris ing in 
prosecut ing off e nders under the proposed Bill now be f ore t h e 
Committ ee. (Though there are other , important defects in t h e 
Bil l which wi ll b e raised be low. ) On ly Queens land I s enrolme nt 
app l ication form set ting o ut Queens l and's r equire ments would 
be l ooked at by Queensland o f ficers. But sup pose there is a 
jOint ca r d, and suppose t hat someo ne is approach ed to a ttest a 
c laim ( "a n act to have a p e rson enroll e d for an 
el ec toral district ") and knows t hat the y are not in any 
prescribed class of Schedule 4 of the Electoral and Re fe rendum 
Amendment Regulations 200 1 bu t does not know tha t t h i s is 
irrelevant to the c l aim for a change i n the Queensland r o ll . 
They sign it, wi shing to please someone - perhaps in authority 
or with inL.uence over them - but do so believing t he claim 
will be a null i ty and will be rej ec ted because o f their 
i nel i gibility t o attes t i t - and so no offence will have been 
commit ted. 

The Bill 's fo rmula (5. 16A. (2) (b) "not entitled to be 
e nrolled" has to be s et aga inst the pos i tive defini t ion o f 
"e ntit l ed to be enrolled" i n El ectoral Act 1992, s. 64 ( 1) : 

(a) ei t her -
(i) is ent i tled to be enroll e d un:::l..er the 

Commonwea lth Electora l Act for the p urposes of 
that Act in its application in r elation to an 
election within t he meani ng of that Ac t; or 

(i i ) is not so ent itl e d, but was entitled to be 
enrol l ed under the Elections Act 1983 on 31 
December 1991 ; 

Does t h e formu la in the present Bil l there f ore really mea n 
"compl i e s with t he requ irements of t h e enrolmen t process" in 
whi ch case t he Regulat ions are ef f ect i vely imported to 
Queensl and law? A Queensland court, especially one fa ced with 
a s ti ff manda tory minimal sent e nce and seek ing a narrow 
in terpreta tion of criminal l iab i lity, wou ld be better serve d 
by greater c l ari ty i n t he State' 5 legi slation . Addit i onally, 
the wisdom o f conti nu i ng to admit t he nose of the restricti ve 
Commonwealth Regulations came l into the State electoral tent 
shoul d be considered care ful ly as a mat ter of prinCiple. At 
the very least 5 .64. (1) should b e r ep l aced, but it would 
probably be preferable to wai t u n t il t here was some certa i nty 
o f how the potenti a l two-rol ls problem wa s t o be dealt wi t h by 
the Stat e . 
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But if it is thought better to proceed now? 

If, however, the Committee considers that public concern about 
roll integrity requires some appropriate action forthwith, 
then there are a number of ways In which the present Bill 
could be made more effective to achieve that end. These 
involve extending the definition of "election", clarifying the 
concept of "the outcome of an election" proposed, and varying 
the penalty provisions. 

The defini tion of "election" 

The present definition, Electoral Act 1992, s.3, restricts the 
application of the proposed Bill to Han election of a member 
or members of the Legislative Assembly" i.e. to what is called 
a parliamentary election. However the ShepherdsoE Inquiry 
found: 

The information gathered during the Inquiry clearly 
established that the practice of making consensual false 
enrolments to bolster the chances of specific candidates 
in preselections was regarded by some Party members as a 
legitimate campaign tactic. No evidence, however, was 
revealed indicating that the tactic had been generally 
used to influence the outcome of publicI elections. 
Where it was found to have been used in public elections, 
the practice appeared to be opportunistic or related to 
the family circumstances of particular candidates rather 
than systemic or widespread. (2001: xiv) 

A combination of the proposed Bill and the existing definition 
ignores the principal source of the mischief as it was found 
by a protracted and recent inquiry. This should be remedied 
by a more extensive, and very specific, definition that might 
read: 

"election" means 
(a) an election of a member or members of the 

Legislative AssemblYi or 
(b) the selection by a political party which has applied 

for registration or been registered [under section 
72] of a person or persons to be nominated as a 
candidate or candidate for election [under section 
841 

It may be that the words in square brackets would be better 
placed in no~es to the Act. 

The extension 1.n (b) should cover not only the most likely 
case of preselection by either rank-and-file party members or 
a mix of such members and branch representatives or executive 
members, but also any manipulation of a candidate's 
residential eligibility under party rules and joint 
nominations by two or more parties. 

The Shepherdson Inquiry was concerned 
parliamentary and local government elections. 

with both 
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The concept of " in fluen c e the outcome of an election " 

The proposed Bil l s p e aks o f "inten t to fraudu l ent l y i nf luence 
t he outcome of an e l ect ion " . "Fraudulently" is clear e n ough ; 
Butterworth's Austral ian l egal Dictionary (1997) d e fines 
"fraud" as "an i n tent ional d i shonest act or omiss i on done wi t h 
the intention o f deceiving" . But it supplies no defini t ion o f 
"outcome " whether of a n election or otherwise . Th e Sh orter 
Oxford English Di c tionary to which one might turn n ext 
provides "visibl e or practical result, effect or product" a n d 
that suggests where the p roblem is. Is " t h e re sul::." of an 
election who wins and takes a p lace in t h e leg i s lature? The 
headi ng of t h e Electoral Act 1 992 , 8.122 speak s of "Notitying 
the resul ts of an election" when the section i t s e lf speaks of 
"notifying t he name of the candidate elected " which woul d 
point a court in t hat direction . 

I f so I then a ha l f do z e n shonky votes in a sa fe sea t I which 
was the norm for the Shepherdson Inqu iry I may not con st i t u te 
t he of fe nce. I f t h e inten t ion is to s t op imp r oper 
interference wi th t h e r olls. then it i s necessa r y to cover 
safe seats as wel l as t he marginal, and i n the context o f t he 
previous subsect i on's proposa l t o cove r runaway preselect i ons 
as wel l as the c l ose ones. A sol ution , and there may be 
others. would be to add a new definition to 5.3, whi c h mi ght 
read: 

" result of an e lect i o n " means -

Penalties 

(a; the n a me of the candidate elected ; or 
(b) t h e number o f votes recorded f or each a n d ever y 

c andidate at the e l ection. 

At the very l east, if the Bi l l is proceeded wi t h it will be 
advisab l e to a me n d s .176 to i nc l ude the new sect ion 1S4A a s 
i ncurring the f urther p e n a l ty of d i squali fi cat i on from 
membership of and cand ida c y for the Legislat i ve Assembly . 
However I believe t here is now suffic i ent evid ence known o f 
the purposes to which f raudule n t enrol men ts may be put to 
extend the effec t of s .1 76 beyond parliamentary elect i ons. 
Fraudu l ent enrolments may be used in a n attemp t to secur e 
party office wh i ch is e q ua ll y or more attrac t ive to t h e 
offender. 

Accordi ngly s . 176 mig h t be a mended by add i ng (in t erms 
equivalent to i ts p r esen t p r ovi sions) : 

(c) in any case t he person i s not enti t led t o be 
elected to or hold any office or commi ttee 
membersh i p const ituted under the cons t itut ion or 
rules o f a regi s t ered political party fo r 3 yea rs 
afte r t he convicti o n . 

Howe v er making t he election o r c hoice o f a convi c ted person a 
nul lity may n o t sufficiently deter a reg i stered political 
party from proceeding with o r continuing that pe r s on holding 
an office or committee members h ip, and it may b e n ecessary t o 
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consider creating an offence with an appropriate penalty to 
discourage the party from such behaviour. This would be 
breaking new ground. Presently the offences (8.315) relating 
to unlawful conduct by a registered party in respect of 
funding and disclosure returns are committed by the registered 
agent or the person required by the Act to give a record. It 
might be appropriate to place liability upon the registered 
agent, who is readily identifiable, with a proviso that the 
designated person may not discharge the duties and powers of a 
registered agent whilst the convicted person continues to hold 
the office or committee membership with a reasonable period, 
say 30 days, in which the registered party may act to remove 
the convicted person if they will not resign voLmtarily. 
This would disable the party from deriving a number of 
benefits under the Act. 

In this regard, I would suggest that the 3 year 
disqualification period presently contained in s.176 and 
proposed above for its extension is inadequate for, \Ilhilst it 
ensures that the a convicted person cannot stand at the next 
general election, it might be possible for them to re-enter 
the Legislative Assembly at a subsequent by-election during 
the life of the next Legislative Assembly. If the period were 
extended to 5 years it would ensure that the person could not 
serve for two successive Legislative Assemblies. 

Finally, whilst advocating the extension and otiffening of 
sanctions to discourage enrolment fraud, I would strongly 
oppose bringing mandatory minimum sentences into the Act. The 
case against them is well known: they frequently cause 
grievous inj-.lstice, they may well discourage convictions, they 
are a bad precedent that can spread into other areas of the 
law, they fail to recognise other consequences of conviction 
which may be severe - as in the recently reported instance of 
someone disbarred for what must be about as mild a version of 
the offence as one can get. This is essentially a political 
offence, committed for political purposes, and the best weapon 
to discourage it is to blight the political career of the 
perpetrator (s). The punishment should fit the crime. 




