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Tharpuntoo Legal Service 
Aboriginal Corporation 

4-~. 

7 Sheridan Street 
Cairns. QlcL 4870 

P.G. Box 6175 
Cairn •• Qld. 4870 
Ph: (070) 31 5633 

Fax; (070) 31 3673 OUR REF IP/.k 

171b "November 1997 

The Research Director 
Legal, Con:JtitutlOJlill and Administrative Review 
Committee Att: M.r Ncil Lauric 
Parliament Hou$C 
Brisbane QLD 4000 
Fax No. (07) 34067691 

re: Hill of Rights - Issuet Paper No. 3 ... Thamuntoo's submissions 

lierewith this legal service's submissions in relation to the Queensland Bill of Rights 
issue_ Wc hope they assist. Wc thank. you for providing us with the (Jpportunity or 
participating in the discussion_ We would be pleased to provide further mOTe detailed 
submissions should we be invited to do so. 

Would you please keep us informed as dbtctlssion around this issue develops. 

Yours faitbfully 

lan Pilgrim. LLB 
SolicitorlResearchet 
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QUEENSLAND LEGISLATIVE ASSEMBLY - LEGAL CONSlTI'UTroNAL 

AND ADMlNTSTRA TIVE REVIEW COMMITTEE 

ISSUES PAPER NO. 3. SEPTEMBER 1997 

'THE PRESERVA.TION AN}) ENHA.NCEMENT OF lNDIVIDUALY' RIGHTS ANn 

FREEDOMS .. SlTOUI.D QUl:.'ENSLANDADOPT A llTLL OF RlGHTS?" 

Submission ofTharpgntoo Legal Servke AboriginAl Cornontioll 

Tharpuntoo's submission is based on the contents of the Committee's I~ues Paper No.3, 

September 1997 entitled. 'The Pr~rvatloll and Enhancement of lndividuals' Rights and 

Freedoms: Sl10Utd Queen~and adopt a BiB of Right sT. This submission was prepared 

without the benefit of its author baving read EAAC's report or EARC's Draft Bill of 

Rights. They Ilte now to hand but were not at the time ofprepa.ration of this submission. 

Thar-puntoo's primary concern is with the pre~erv8tion and enhancement of the legal 

nghts ofIndigenous people in the Cape York region. Accordingly, this submission will 

be inl1uenced by the potential that a BiU of Rights would have for preserving and 

enh.a.ncing the Jegal rights of Indigenous people in Queensland. and specit1calIy those 

living in the Cape York region 
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In preparing this submission the arguments outlined in the Issues Paper, for and against a 

Bill ofR.iShU, have been considered. The descTiptions contained in the Issues Paper of 

the Canadian model, the New 7.Cfl:land model,. the Australian Bill of Rights Bill 1985, and 

the Constitution Conunission Final Report 1988 have been considered. The descriptions 

contained in the Jssues Paper oftbe rights contained in EARC's BiJI of Rights, especia.lly 

u those rights COmpare with the ri8hts created in other Bill of Rig Ins models (Canada,. 

New Zealand, the Australian Bill ofR.ights Dill 1985, the Australian Bill ofrughts 

recommended by the Constitutional Commission 1988. u weH as rhe Victorian 

Constitutiors [Declaration of Rights and Freedoms:) Bill 1988) have been considered. 

Finally, the contents of'n..o 169' and the UN 'Draft Declaration of the Rights of 

Indigenous Peoples' have been considered. The Issues Paper has been of great assistance 

ill considering how to respond in this submi$$ion. 

Qileensland should have a Bill of Rights and any fut1.Jre Bilt ofRighls, should address the 

following issues which are of concern to Queensland Lndigenou5 people 

1. The special place Ulat Queensland Indigenous people have as Queensland's first 

people, 

2. Queensland Indigenous people's history of dispossession. disper!iial. cultural genocide 

and diJadvantage and Ihe special needs of Queensland Indigenous people arising out 

of that dispossession, dispersal, cultural genocide and disadvantage. 
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3. The historical and spiritual connection of Queensland's Indigenous people to 

Queensland. its land and waters. 

Any Queensland Bill of Rights should be entrenched within the Constitution. We should 

follow the ex.ample of Canada7 not New Zealand. There is a special need for Queensland 

to entrench any future Bill ofR.ights particularly in view of its not having an upper house 

of Parliament to perl'onn 'a review role', an issue referred to in the Issues Paper. Also, 

for a combination ofreason~. Queensland has an unenviable history of denial of the rights 

ants people, particularly its Indigenous people, by the executive arm of Govemment. 

Tharpuntoo believes that Queensland law should 'reflect International obligations which 

Australia has entered into'. Accordingly> proper consideration should be given to 

'lL0169' and the expectations that Indigenous Qucenslanders are enrhled to have that the 

kinds of rights set out in "IL0169" and the UN 'Draft Declaration of the: Righis of 

Indigenous peopJe' will be enshrined in the most permanent way possible in the context 

of our legal system. Tharpuntoo believes that such things a!l the Parliamentary 

Committcc System, 'other prc-legis!a.tive procedures to ensure the: maintenance ofhigll 

legislative standards,' • Administrative Law Mea~ures·. the JUdicial System. "Specific 

Legislation which deals with Rights Issues of Concern', Government agencies,. Welfare 

agencies and Public Interest Lobby Groups, an have a part to play in protecting and 

enhancing the rights of Queenslanders and Indigenous Queenslanders in particular, but 

that it is nevertheless still necessary for QueensI4I1d to have a Bm of Rights containing 

constitutionally entrenched guiding principles and enforceable standards. 
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Tharpuntoo believes that it is appropriate that as Australia moves inevitably towards 8 

republican system of government. the need for a Bill of Rights may well become even 

greater than it presently is. It is readily acknowledged that the Common Law has, during 

Queensland's hjstory~ provided much needed protection against the excesses of the 

Executive and of some government agencies. and that in some way a future distancing of 

the Australian Common Law from British Common Law may result in a significantly less 

vigorous approach to the protection ofrishts by practitioners of the Common Law in 

Australia. However unlikely this scenario is. iL nc:cds to he considered as 8 possibility. 

Rights in Table 2 at Page 12 of the Issues Paper, described as being ' Community and 

Cultural Rights not intended to be enforceable' which include 'varioLJs rights particular to 

Aboriginal people and TolTt~s Strait Islanders' .should in fCl.(.."t be ' enforceable' to the 

greatest extent possible. The argument here i~ a simple one. By making these rights 

enforceable. the ability of their intended beneficiaries to exercise them will be 

maximised. 

Freedom fro(ll discrimination on the basis of face: is an extremely important right from 

the point of view oflndigenous Queenslanders. Existing Queensl~nd !egislation 

currently plays an important pan in protecting thj" pftrticular fn~edorrt But at! that i~ 

required to remove tha.t right is a simple act of Parliament. Tharpuntoo draws the 

Committ"', attcntion to the disturbing increase in racism and racist violence which 

Queensland Indigcnous individuals in particular are noticing in Tecent times. Tharpuntoo 
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