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Continuing Inquiry into the UN Convention on
the Rights of the Child

Last year, a Victorian family objected to a play in which their daughter was compulsorily involved at
her state high school, arguing that both language and plot were inappropriate. The Victorian Depart-
ment of Secondary Education invoked the UN International Convention on the Righis of the Child to
assert its direct authority over this student contrary to the wishes of her parents. [n such cases parents
argue that not only does invoking the UN Convention net protect their children from “abuse”, but it
actually allows a form of abuse which they themselves would never allow.

In the recent B and B Family Law judgment, the Full Court of the Family Court was asked to rule on
a custody dispute which involved the mother taking her children from Queensland to rural Victoria,
thus almost stopping the fathet’s access to his children. Attorney-Generai Daryl Williams had
introduced a reform to the Family Law Act entitled a “Parenting Plan” which was thought to prevent
such an occurrence. But the Full Court allowed the mother to leave, in a decision which was widely
regarded as a rebuff to the Attorney-General. This decision by the Full Court was greeted by
protagonists such as the Human Rights and Equal Opportunity Commission as a victory for the best
interests of children. The UN Committee on the Rights of the Child argue that “the rights and
prerogatives of parents may not undermine the rights of the child as recognised by the Convention”.
The Convention is increasingly being used by bureaucrats and others who wish to subvert or decimate
the autherity of parents. In response to wide-spread community alarm, the Federal Government has
requested community response to a re-evaluation of the United Nations Convention on the Rights of
the Child, to which Australia is a signatory.

A strong statement in response to this Inquiry has been made by the Family Council of Western
Australia, the peak body representing Western Australian family groups. At its August mecting, it
called on the Federal Government to “urgently and anambiguously denonsce tie Convention on the
Rights of the Child as inimical to the well-being of Australian families and as an unacceptable
intrusion on Australia’s sovereignty.

"The Convention has formally adopted an anti-parent position stating that "t rights aid prerogalives
of the parents may not undermine the rights of the ciiid as recognised by ihe Convention”,

"The Federal Attorney-General, Daryl Williams has embarrassingly failed in his attempt to persuade
the Family Court of Australia that the Convention on the Rights of the Child is not part of Australian
law. Rejecting his arguments, the Full Court of the Family Court, presided over by Chief Justice
Nicholson, declared in July that the Canvention was the best “starting peint for the Court to make an
examination of wiat the rights of children are from time to time” under Australian family law,




NATIONAL AFFAIRS

 JN declaration set to split

' nation over Aboriginal
 self-determination

Draft UN Declaration which
offers Aborigines the right
lo self-determination is hike-
ly to widen the deep divi-
sions created by the High
Court’s Mabe and Wik decisions.

The Draft Declaration specifically
declares that indigenous people (e.g. Aus-
tralian aborigines) are entitled 1o self-de-
termination, meaning that they have the
right to chaose their own form of govern-
ment and law, and even whether they
continue to remain part of the Australian
Commonwealth.

The issue has particular sigmficance
because of the fact that Australian Aborig-
inal representatives have supported the
inclusion of the right to “self-determina-
tion” at international forums, and the Ab-
original and Torres Strait Islander
Commission (ATSIC) has thrown its
weight behind endorsement of the Decla-
ration at the national level.

The UN Draft Declaration was orig-
inally prepared by a United Nations
working group on Indigenous Popula-
tions, for the UN Commission on Human
Rights.

The UN Commission on Human
Rights is currently looking at the Draft
Declaration, which will be submitted to
the UN General Assembly for final adop-
hon,

Although the UN document is a
declaration, and not a treaty, it would
have immediate moral and political force,
and would contribute to the body of inter-
national law which impacts on Australian
domesitic law, which)s already in turmoil
over the Mabo and Wik decisions, and
now the Prime Minister’s ten-point plan
to resolve the impasse.

Article 3 provides the right of indig-
enous people to establish their own state
and government, saying they have the
right 1o “freely determine thew political
status”

Taken literally, the Draft Declara-
tion would require non-Abuoriginal Aus-

tralians to leave Australia. Article 28 de-
clares:

“Indigenous peoples have the right
to the restitution of the lands, territories
and resources which they have tradition-
ally owned or otherwise occupied or
used, and which has been confiscated, oc-
cupied, used or damaged without their
free and informed consent.

“Where this 1s not possible, they
have the right to just and fair compensa-
tion.

“Unless otherwise freely agreed
upon by the peoples concerned, compen-
sation shall take the form of lands, territo-
ries and resources equal in quality, size
and legal status.”

The issue raises the same types of
questions which arose over Australia’s
adoption of the UN Convention on the
Rights of the Child, which arguably pits
the rights of children against the rights
and responsibilities of their parents.

The proposed UN Declaration fol-
lows a string of earlier government deci-
sions giving UN agencies unprecedented
power to intervene in Australian domes-
te issues.

In 1991, the Hawke Government
ratified the First Optional Protocol of the
UN Convention on Civil and Political
Rights which allowed individual Austral-
ians to take complaints to the UN Human
Rights Committee.

Subsequently, two Tasmanian ho-
mosexual activists took the Tasmanian
Government to the UN, which found that
Tasmanian laws against sodomy in-
fringed their human rights.

The then Federal Labor Govern-
ment introduced legislation to over-ride
the Tasmanian legislation, which has
since been repealed in the state.

The Federal Labor government also
used the “foreign affairs” power in the
Coustitution to allow trade unions in Vie-
toria to escape the constraints imposed by
the Kennett Government.

The official attitude of departmen-

tal officials in Aboriginal and Torres Strait
Islonder Affairs is supportive of the UN
Declaration on the Rights of Indigenous
Peopie.

While conceding that Australian
aboriginal spokesmen have supported the
UN Draft Declaration’s right to self-deter-
mination, officials have down-played this
supporl, saying that Aboriginal spokes-
men believe separate nationhood “is not
likely to be a practical solution for indig-
enous people in Austraia.”

Yet the goal posts continue to be
moved.

Until the High Court’s Mabo case, it
was the common view of lawyers and leg-
islators that British settlement had extin-
guished native title throughout Australia.

The High Court, however, decided
that this was not the case, and that native
title could have continued to exist on un-
alienated Crown Land.

The Keating Government subse-
quently introduced the Native Title Act,
which was designed to address the prob-
lems crezted by the High Court's Mabo
judgment. It declared that native title had
been extinguished by the grant of pastoral
leases.

Yet the High Court subsequently
ruled that Native Title on pastoral leases
had not been extinguished automatically,
and so now we have the Prime Minister's
Ten Point Plan, designed to address this
issue.

One Aboriginal leader, Mick Dod-
son, has declared that the UN Convention
on the Rights of Indigenous People is “the
floor, not the ceiling. We are still on the
plains, but hope to climb the foothills and
then the mountains in terms of our
rights.”

This is something which will cause
deep concern throughout Australia, and
resonate with deeply worried voters who
have tumed away from the major parties
towards independents, including the Fed-
eral Memoer for Oxley, Pauline Hanson.

Unless the Govermunent takes a firm
line to reassure the Australian people that
it will neither sign nor ratify any UN Dec-
laration which offers any form of nation-
al sovereignty to Aboriginal peaple, the
drift of vorers to independents will contin-
ue,

— Peler Westmore
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