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18 March 2021

Natasha Tanirau-Stanley

Legal Affairs and Safety (LAS) Committee
By email: lasc@parliament.gld.gov.au

Dear LAS Committee

Youth Justice and other Legislation Amendment Bill 2021 (‘the Bill’)

Thank you for the opportunity to provide feedback on the Bill. Our submission responds to aspects
of the proposed amendments to the Youth Justice Act 1992 (Qld). We make no comment about
amendments relating to knife crime and honing offences.

YFS legal is a community legal centre in Logan, representing children and young people in Court in
the criminal justice system. YFS Legal delivers the Children’s Court Duty Lawyer service in alternate
weeks with Youth Legal Aid at the Beenleigh Children’s Court.

YFS Legal does not support the amendments for the reasons identified below.

The most vulnerable children in Queensland are targets of this law reform

The target group for this law reform proposal are ‘the most serious recidivist youth offenders’ — 10%
of all young people who persistently offend. This amounts to almost 400 children. Research
consistently shows these children experience profound social disadvantage including extreme
poverty, histories of familial offending, exposure to family violence, unstable accommodation or
homelessness, alcohol and substance misuse, and disrupted education. Many are cross-over kids
who enter the youth justice system after first having contact with the child protection system. A
disproportionate number are First Nations. These are the most vulnerable of all Queensland children
caught up in the juvenile justice system.

Presumption against bail

In the medium- and long-terms, a presumption against bail will not protect the community. A
presumption against bail will mean that more children and young people are on remand and serving
an indefinite amount of time. Research has shown that if a young person is exposed to other young
people who commit offences, recidivism is increased." In addition, there is a clear lack of evidence
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that detention is an effective deterrence tool.? Research has found the detention of youth creates
‘hardened and institutionalised’ young people.?

Younger children who first connect with the youth justice system are at a greater risk of
reoffending.! Youth offending is clearly distinguished from aduit offending; children’s brains are
developing, which gives cause to a different sentencing approach.’® Rather than supporting young
people’s brain development, punitive measures often ‘traumatise them, increase the vulnerability
and likelihood of reoffending.’®

Creating a presumption against bail does not protect the community in the long-term. What protects
the community is investment and commitment to resources that support young peopie on bail, and
early intervention activities. Presumption against bail will overfill youth detention centres and
remand children and young people in watch houses, which are inappropriate residences for children
and young people.

The Bill offers no explanation of how the prescribed offences were chosen. There is no explanation
on how identifying those offences and remanding children protects the community,

Further, YFS Legal is concerned the Bill does not require the Court to review evidence about children
who commit prescribed offences. Rather, the Bill requires the Court to consider that offences were
allegedly committed. During our work, we have read many QP9s provided by police that have
insufficient evidence that a child or young person committed the offence, as alleged.

As reported by the ABC, in Australia on any given night, 590 children are held on remand.” In
Queensland, this number is 208 on average, excluding young people kept in watch houses.® In 2017,
statistics found 87% of youth in detention centers were being held on remand.? The Children’s Court
of Queensland Annual Report for 2019 - 2020 found the average time a young person spends in
custody on remand is 30 days.™? In 2019 ~ 2020, there were 4296 finalised appearances of child
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defendants in Queensland courts. 81 were sentenced to an actual detention period.!* Of 698
finalised appearances in the Children’s Court, 573 were found guilty. just 4.9% of guilty outcomes
received a custodial sentence.** Clearly, children and young people spent a significant time in
custody and did not receive a custodial order.

Aboriginal and Torres Strait Islander children are greatly overrepresented in the criminal justice
system and in youth detention centres.'® Research shows that a First Nations person is ‘24 times
more likely to be in detention.”** Often, First Nations children are held in custody because they
cannot meet the increasing conditions of bail.* In 2017, 60% of children held on remand in Australia
were Aboriginal or Torres Strait Islander.* The need for additional resources to support First Nations
children to have accommodation, comprehensive health screening and increased funding for
substance abuse programs is fundamental. Making bail more onerous is not.* Furthermore,
offending by young people is most often connected to their environment, primarily relating to social
and economic disadvantages.® Article 2 of the Convention on the Rights of the Child provides that
no child should be discriminated against.!® To allow these amendments would unjustly put more
First Nations and/or socially and economically disadvantaged youth in detention.

Incarceration causes long-term health effects. A recent study in Academic Paediatrics found the
incarceration of children has a more detrimental affect on adult physical and mental health
outcomes as opposed to general incarceration.?® A New South Wales study identified 87% of youth
in custody have one or more psychological disorders and almost 75% have at least two.2! Multiple
studies have found clear correlations between exposure to incarceration and a detrimental impact
to physical and mental health, including depression and mental illness.?? Research has confirmed
that youth suffering mental health disorders who have previously been dealt with by the justice
system have a higher risk of recidivism.? These studies support the notion that restricting access to
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bail subjects children to increased risk of mental iliness, which unequivocally leads to increased risk
of recidivism and ultimately, reduced community protection.

Parent, guardian or other person willing to support compliance of bail conditions

In YFS Legal’s experience, children and young people lack family support and safe living conditions,
which contribute to their offending. We are concerned that when no-one gives assurances, a young
person will not be given bail.* Research has shown children and young people without parental
support exhibit more complex needs that need to be met than children and young people with
supportive families.® Requiring the Court to consider the support of a child and young person as a
reason to refuse bail will likely create a further disproportionate amount of youths without parents
or other supports being unjustly remanded.?®

Principle that the community should be protected from recidivist offenders

Creating a principle that the community should be protected from recidivist offenders will result in
more young people being refused bail and sentences becoming harsher. This will be compounded
when the legislation is amended to make committing an offence on bail an aggravating factor.

Tracking device
There is little evidence to support that electronic devices are effective and it is becoming an

increasingly intrusive device.” There is a risk that in allowing the use of electronic monitoring devices
on youth, it will be used as a punitive sanction rather than as a measure to protect the community.2
It is unsuitable to use on youth as opposed to adults.?

Key protected human rights have been overlooked

The Bill creates significant limitations on Queenslanders’ human rights. The Statement of
Compatibility does not identify all protected human rights of children engaged by the Bill. The
overlooked human rights include the right:

1. to be protected from cruel, inhuman or degrading treatment or punishment

2. of children charged with a criminal offence to a procedure that takes account of their ages
and the desirability of promoting their rehabilitation

3. of children in the criminal process who have been convicted of an offence to be treated in an
age-appropriate way.

The Bill is not compatible with the Human Rights Act 2019 (Qld)
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To demonstrate that a limitation on human rights is justifiable, a rational connection must be made
between the law or action causing the limitation and a legitimate purpose. There is insufficient
evidence that putting GPS trackers on children and removing the presumption against hail will make
the community safer, which is the purpose of the proposed Bill. Instead, there is evidence that
investing in services to assist children when they are charged with offences and supporting families
will reduce crime and result in a safer community.

Following are some examples of services and/or supports that work.

Cairns Safer Streets is a youth justice program involved in 12 projects to reduce recidivism rates of
youth, prevent offending and connect communities.® To achieve these goals, Cairns Safer Streets
has led and facilitated 295 activities throughout the city.3!

The Queensland Government has found that prevention programs are most effective in addressing
youth offending and are the most cost effective. The cost of one child in detention in Queensland
each year is roughly $547,000.3% 82% of young people subject to Queensland detention returned to
detention within 12 months of their release. Only 50% of young people who served a supervised
community order returned in the same period.®

Youth Advocacy’s Bail and Order Support Service provides ‘resources, supports and activities to
young people, particularly for education and employment, housing and accommadation, connection
to family and connection to culture, and social/fun things to do so that young people can keep to the
conditions the court has ordered and avoid getting into further trouble with the law.”* The program
has assisted many young people, with a particular case study describing the immense transition of a
young man. In a matter of months, the young man went from being homeless and anti-social to
completing high schoal, reuniting with family and beginning studies to become an engineer.3®

Bail-support programs are important tools in the youth justice system. They assist with addressing
drug and alcoho! abuse; stabilising accommodation; sparking employment, training and education
opportunities; and building relationships.*” Bail-support programs are most successful when they
require voluntary participation; provide ‘support and intervention rather than supervision and
monitoring;’ use a holistic approach to respond to individual needs rather than a standardised
approach; are ‘coordinated and interdepartmental’ providing avenues to different services; and are
‘adaptable and responsive to local conditions.”®®

The Australian Institute of Criminology (AIC) has highlighted a lack of bail-support programs beyond
metropolitan areas and a need for additional support for young people with complex needs, Also,
AIC has identified that young people with complex needs require the most support and are often left
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held in remand without access to these programs.® This raises the need for services that deal with
complex cases. Undoubtedly, this would assist in reducing recidivism among the 10% of young
people with which the Bill aims to deal.*®

The Anglicare Bail Support program works with children and young people in Logan, providing
support to individuals and their families. The program provides practical support such as Court
transport, ensuring Court dates are not missed. It also provides children and young people with
mobile phones so they can contact their families and lawyers.

YFS provides a number of programs assisting children, young people and their families. Youthlink
works with young people disengaged from school or in the criminal justice system, working with
individuals and their families to achieve goals. Shift works with children and young people to achieve
goals relating to drug and alcohol use.

Sticking with what works

Youth justice is a complex field that requires integrated, sustained and well-funded community-
based services that are based on evidence to address youth crime. The Bill does not address the root
causes of youth crime in Queensland.

This Bill will entrench children and young people further into the criminal justice system and not
make the community safer in the long term. In our experience, a child and young person’s criminal

offending worsens after they are remanded in custody.

To prevent criminal offending and keep the community safe, the Queensland Government needs to
keep investing bail-support programs, flexible learning schools and family interventions.

We ask that the LAS Committee rejects the Bill.

and Natalia Radajewﬁ

Yours faithfully

Natasha Tanri
Principal Solicitor Law Clerk
YFS Legal YFS Legal
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