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About the Office of the Public Guardian

The Office of the Public Guardian (OPG) is an independent statutory office which promotes and protects
the rights and interests of adults with impaired decision-making capacity and children and young people
in the child protection system or staying at a visitable site.

OPG promotes and protects the rights and interests of adults with impaired decision-making capacity for
a matter through the following functions:

e  The guardianship function undertakes structured (supported and substitute) decision-making in
relation to personal matters, supporting adults to participate in decisions about their life and
acknowledging their right to live as a valued member of society.

e The investigations function investigates allegations that an adult with impaired decision-making
capacity is being neglected, exploited or abused or has inappropriate or inadequate decision-
making arrangements in place.

e  The community visiting function independently monitors visitable sites (authorised mental health
services, the Forensic Disability Service, places where specified NDIS participants reside, residential
services with level 3 accreditation (boarding houses/hostels), and other places prescribed by
regulation), to inquire into the appropriateness of the site and facilitate the identification and
escalation of complaints for resolution by or on behalf of adults with impaired decision-making
capacity staying at those sites.

When providing services and performing functions in relation to people with impaired decision-making
capacity, OPG will support the person to express their views and wishes and participate and make
decisions where possible.

OPG also provides individual advocacy services to children and young people through the following
functions:

e child advocacy, which offers person-centred advocacy for children and young people in the child
protection system, and elevates the voice and participation of children and young people in
decisions that affect them, and

e community visiting, which monitors and advocates for the rights of children and young people in
the child protection system including foster, kinship and residential care, and all children and young
people staying at other visitable locations (youth detention centres, police watch houses,
authorised mental health services and other residential facilities).

OPG provides an entirely independent voice for children and young people to raise concerns and
express their views and wishes. When performing these functions, OPG will seek and take into account
the views and wishes of the child to the greatest practicable extent.

The Public Guardian Act 2014 and Guardianship and Administration Act 2000 provide for OPG’s
legislative functions, obligations and powers. The Powers of Attorney Act 1998 regulates the authority
for adults to appoint substitute decision makers under an advance health directive or an enduring
power of attorney.
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fear of reprisal. This fear is compounded for people with communication difficulties who may not have
the communication tools to contact police to report a crime.

Credibility

OPG has observed instances of discrimination against people with a disability within the criminal justice
system when their credibility as a witness is called into question when reporting a crime, be thatto a
member of their support network or to the police. Based on OPG’s experience, there is community
stigma and lack of police training on the reliability of adults with impaired decision-making capacity as
witnesses and a lack of support to have their stories about abuse communicated and believed. Police
can lack understanding that behaviours displayed by an adult with impaired decision-making capacity
are attributable to their impairment (such as an acquired brain injury) or a side effect of certain
medications. A victim in this situation faces having their credibility called into question and their
allegation not taken seriously based on behaviours associated with their disability. This can act as a
further deterrent for victims to approach police for fear their reports of abuse will not be acknowledged
or actioned.

It is critical that people with impaired decision-making capacity be provided with a support person to
assist them to communicate any experiences of abuse. This requires training by police to be able to
firstly identify a person with impaired decision-making capacity who may need additional support to
report abuse, coupled with the resources to be able to source the necessary support specific to the
victim’s communication needs.

Court processes

OPG has observed a notable lack of appropriate and readily available support for persons with impaired
decision-making capacity who are victims of crime to provide evidence to a court. Additional difficulties
are experienced by adults with impaired decision-making for whom English is a second language, as they
may also require an interpreter and audio/visual aids when giving evidence in court.

It is critical that people with impaired decision-making capacity be provided with appropriate and readily
accessible supports to tell their story to a court without fear of reprisal. Making these supports standard
and readily available would better recognise the rights of people with a disability in a way that accords
with the Convention on the Rights of Persons with Disabilities (Article 13).1

Justice processes

It is also important that adults with impaired decision-making capacity are kept informed and included
in an appropriate and timely way throughout the justice process in a manner suitable to their individual
communication needs. This encompasses the entirety of the process from investigation and
prosecution, through to the offender’s parole period.

1 Article 13 of the Convention on the Rights of Persons with Disabilities states that:

1. States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with
others, including through the provision of procedural and age-appropriate accommodations, in order to
facilitate their effective role as direct and indirect participants, including as witnesses, in all legal proceedings,
including at investigative and other preliminary stages.

2. In order to help to ensure effective access to justice for persons with disabilities, States Parties shall promote
appropriate training for those working in the field of administration of justice, including police and prison

staff.













