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| have provided a brief submission on my experiences, beliefs,
opinion and research on the Right to Information doctrine for the
appointed parliamentary committee charged with the review
process on a proposed change to the Right to Information Act
2009.

It is requested that this submission’s authorship remains
anonymous and parts are strictly confidential as certain legal
matters still remain unresolved.

The Right to Information (RTI) movement has been highlighted as
a key condition for citizen participation and community
engagement, social accountability, good transparent decision
making and sound governance. RTI is a corner stone of a healthy
democracy, while also being recognized as a human right. In this
context, the number of countries adopting RTI legislation has
increased significantly in the past decade.

While in some countries such as Mexico and Chile, the RTI has
been seen as part of the anti-corruption or state modernization
agendas (for instance), in South Asia, particularly in India, it has
been seen as part of the empowerment agenda. In India, the Right
to Information (RTI) Act 2005 has been embraced by grassroots
groups as a powerful tool to demand their entitlements, especially
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those under government-sponsored social programs. This has
resulted in the use of the RTI Act by people to improve their living
conditions. Although to a lesser extent, citizens in Bangladesh are
beginning to realize the potential that their RTI Act has in this area.

The concept of the RTI doctrine implies ‘an entitlement to
something - civil or human rights’; whether it is a form of ‘social
justice’ or a ‘transparent process’ where information is often of a
‘personal nature’ or in the form of ‘real or personal property’ or a
‘threat to liberty’ or is ‘unjust and unfair’ and ‘natural justice’ is an
issue.

Understanding of fundamental legislative principles
Rights and liberties of individuals

In 1997, the Legal, Constitutional and Administrative Review
Committee (LCARC) reported on a Review into the Preservation
and Enhancement of Individual's Rights and Freedoms in
Queensland: Should Queensland Adopt a Bill of Rights?

The committee examined the systems and mechanisms operating
in Queensland to protect rights, recognised that a bill of rights
would be one way to further enhance individuals’ rights, but did not
recommend the adoption of a bill of rights in Queensland at that
time. However, LCARC did highlight the need for awareness of,
and compliance with, fundamental legislative principles by public
officers in all decision making processes.

Fundamental legislative principles

Fundamental legislative principles are the principles relating to
legislation that underlie a parliamentary democracy based on the
rule of law (s4(1) Legislative Standards Act 1992) The principles
include requiring that legislation has sufficient regard to the rights
and liberties of individuals and to the institution of Parliament.

The Office of the Queensland Parliamentary Counsel (OQPC) has
a statutory responsibility to advise in relation to the application of
fundamental legislative principles in drafting legislation (s7
Legislative Standards Act 1992).

A way to measure the effectiveness of drafting instructions and the
drafting of the legislation is to ask:



» Are they clear, concise, accurate and comprehensive?
* Do they clearly identify:

* What has to be done

* Why it has to be done

* When it has to be done by?

The former Scrutiny of Legislation Committee had a statutory
responsibility to comment on the application of fundamental
legislative principles to particular Bills and particular subordinate
legislation (s103(1) Parliament of Queensland Act 2001).

Fundamental legislative principles aim to ensure that Queensland
legislation has sufficient regard to ‘'principles relating to the
maintenance of rights and liberties, the provision of adequate
redress to citizens aggrieved by administrative decisions and the
maintenance of effective parliamentary sovereignty over delegated
legislation'.

In its review, the committee examined the contemporary meaning
of ‘fundamental legislative principles’. However, in December
2010 the report of a Select Committee reviewing the committee
system recommended the cessation of the Scrutiny of Legislation
Committee.

Due to the uncertainty about the committee’s future, the Scrutiny of
Legislation Committee reported and tabled in Parliament an
incomplete review examining the contemporary meaning of
‘fundamental legislative  principles’. The report's only
recommendation was that the review be conducted and concluded
by another committee of the Legislative Assembly.

One important issue to note within the report is that of the
Queensland Government (submission 7) stated:

The enunciation of FLPs in the Act is a core part of
Queensland's legislative framework. The Act guides the
development of draft legislation by the Executive arm of
Government-as described below-requiring the Executive to
ensure that its policy proposals are balanced against critical
democratic principles and values in our society.
Concurrently, the Act guides the scrutiny of legislation by
Parliament...



The Queensland Government reaffirms its commitment to the
continued existence of such legislated principles. The Act contains
a message of the highest order. It puts individuals' rights and
liberties-and the institution of Parliament-at the heart of the
legislative development process, through Parliament effectively
advising the Executive arm of Government of a set of fundamental
principles, upon which legislation should not encroach without
explanation and justification.

The Right to Information Report: Reviewing Queenslan d’'s
Freedom of Information Act . (aka Solomon Report 2008)
http://www.rti.qld.gov.au/ data/assets/pdf file/0019/107632/solo
mon-report.pdf
http://www.thepremier.gld.qgov.au/library/pdf/initiatives/foi _review/R
ight to Information.pdf

In September 2007, the Queensland Government commissioned
an independent and comprehensive review of Queensland’s
freedom of information legislation, chaired by Dr David Solomon
AM.

The report by the FOI Independent Review Panel, The Right to
Information, proposes a complete rethink of the framework for
access to information in Queensland. At the core of the report is a
clear recommendation that government implement real
enhancements to openness and accountability through a
comprehensively developed change statement on information

policy.

The Queensland Government agrees with the panel’s conclusion
that there is a need for government to renew its commitment to
freedom of information through a new policy and legislative
approach to freedom of information.

‘Openness and accountability are the cornerstones of good
government’.

That's why one of my first acts as Premier was to commission Dr
David Solomon to review Queensland’s Freedom of Information
laws and report on changes to give the community greater access
to information.



Dr Solomon undertook a comprehensive review involving
extensive consultation, and delivered his report to the Queensland
Government on 10 June, 2008. At the heart of The Right to
Information report is the belief that governments should readily
make information available to the community.

The Queensland Government agrees.

We recognise the importance of cultural change, as well as
structural change.

That means that, as we overhaul our approach to information, the
over-riding principle will be that the community has a right to
information held by the government.

As indicated in this response, the Queensland Government
supports in full 116 of the report's recommendations, and either
partially or in principle supports another 23 recommendations.
Only two recommendations are not supported (see
recommendations 45 and 70).

When these reforms take effect, Queensland will be the most open
and accountable government in Australia.

The Right to Information report and the Queensland Government
response provide a firm foundation for our State to take the lead
on open and accountable government

The Solomon Report and accompanying Government Response
both clearly articulate the benefits of an open and accountable
Government, with the latter declaring the steps to be taken in this
direction. Signed by ANNA BLIGH MP PREMIER OF
QUEENSLAND.

This submission stems from our position of agreement with the
Solomon Report and Government Response.

Government Response to the Review of the Freedom of
Information Act 1992  http://www.rti.qld.gov.au/

The Premier; Minister for Public Works, Housing and Information
and Communication Technology, and Attorney-General;, Minister



for Justice and Minister Assisting the Premier in Western
Queensland Cabinet — August 2008

1. Cabinet considered its response to the report of the review by
an Independent Review Panel of the Freedom of Information
Act 1992 (the Solomon report). The report puts forward 141
recommendations. It proposes new legislation and addresses
issues such as information policy, records management,
privacy, publications and agency culture.

2. The Report recommends the development of a whole-of-
Government information policy. The policy framework includes
the following elements:

+ A move to a ‘push’ model with access through legislation to
be a last resort in accessing government information.

+ A clearly articulated governance framework covering the
roles and responsibilities of all relevant agencies.

« A comprehensive and integrated information policy
governing all aspects of the information lifecycle, including
planning,  creating, collecting, organising, using,
disseminating, storing and destroying information.

« A clear authorising environment to ensure that openness
becomes part of the official culture of government.

« Equal access to information across all sections of the
community to address the needs of those who are at a
social disadvantage or who cannot, because of their location
or personal circumstances, readily access information
through electronic means.

« Public interest restrictions on the release of information
where release would have a prejudicial effect on essential
public interests or the private or business affairs of members
of the community.

3. Cabinet approved the Government response to The Right to
Information Report: Reviewing Queensland’s Freedom of
Information Act.
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Note: The Solomon Report and the Right to information report:
Queensland Government response at page 18, clearly indicates
that the Queensland Government wanted to change the definition
of ‘public authority’ which has now been tested in the justice
system determining City North Infrastructure Pty Ltd (CNI P/L) is
not a ‘public authority’ as per definition within section 16(1)(a)(ii)
Right to Information Act 2009. Therefore CNI P/L are not subject
to the requirements within the Right to Information Act 2009

24 The definition of “public authority™ in 5. 9 of the Act Supported
should be extended to include bodies established fora
(p-50) public purpose under an enactment of Queensland, the
Commaonwealth or another State or Temitory.

The govemment supports this recommendation which is
intended to ensure that Govemment bodies incorporated
under the Corporations Act 2001 (Cth) (such as company
G0Cs) are included in the operation of the proposed Right
to Information Bitl.

The impact of changes to the definition of a “public
authority” on other legislation, such as the Public Records
Act 2002, will be considered.

The advice of the Queensland Parliamentary Counsel will
be sought as to the appropriate form of drafting for the
proposed provision.




This Queensland Government had adopted a positive attitude
towards the Right to Information Act 2009, as can be seen in the
Premiers Hansard Speech 16 May 2009:

Speech by Hon. ANNA BLIGH extracted from Hansard of Tuesday, 19 May 2009

My govemment is committed to increasing the proactive and administrative release of information
cutside of the legislation and promoting a prodisclosure culture across the Queensland public sector. This
work is already well underway. Summaries of cabinet decisions are now available online, departments are
publishing more information proactively, and publication schemes and disclosure logs are set to go live on
1 July. The government is also making strategic changes to information management and promaoting good
record keeping practices.

With this bill and the Information Privacy Bill, my govemment is putting into law the important
reforms recommended by the independent review panel. The bills are the product of extensive
consultation, expert advice and much careful consideration.

The Right to Information Bill recognises the information nghts of Queenslanders. This bill, and the
broader package of policy reforms that my government is rolling out with it, will make Queensland the most
cpen and accountable government in Australia.

One question that remains unanswered was why has th e
Government not corrected the definition in the Right to
Information Act 2009?

The establishment of City North Infrastructure Pty Ltd

The Queensland Government, by decision of Cabinet in November
2006, established special purpose vehicles (SPVs) to deliver water
and transport infrastructure projects.

SPVs are private companies with boards and directors that provide
governance in accordance with the Corporations Act 2001.

City North Infrastructure Pty Ltd
» Airport Link (PPP)
* Northern Busway—Kedron to Windsor (design and
construct)
» Airport Roundabout

The department [DIP] has developed a governance, policy and
performance reporting framework for SPVs. This provides a suite
of guiding principles, information and templates aligned with the
Australian and Organisation for Economic Co-operation and
Development (OECD) standards for corporate governance and risk
management.



SPVs are asked to comply with the Australian Securities Exchange
Corporate Governance Principles and Recommendations and the
United Kingdom’s National Audit Office Efficiency Toolkit.

The department provides certain corporate support services to the
SPVs, usually by way of communications and marketing services,
and liaises with the board of each SPV including attendance at
board meetings. Support services are provided to the SPVs until
completion of the project. Once the project is completed, these
services are provided by other government agencies.

City North Infrastructure (CNI) were incorporated in December
2006 as a wholly owned, funded, managed and controlled private
company to oversee the procurement of the Airport Link Project.
In a 6 December 2006 briefing note from Treasury to the
Deputy Premier, Treasurer and Minister for Infrastr  ucture the
following issue was noted as:

‘The risks associated with this approach are that t he
entity will not be subject to the usual public sect or
accountability regimes...’

It is obvious at this point in time that the Queensland Government
does not want CNI P/L to be subjected to RTI requests.
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Swan targets Bligh
over noisy works

Ursula Heger H 2 seven-day-a-week construction
TRANSPORT REPORTER Pl'emlel' backs Secrecy bld activity had started on several of
the Airport Link project sites.

FEDERAL Treasurer Wayne Craig Johnstone to Right to Information laws. They accused the operator of
Swan has slammed the Bligh But instead of handing over exploiting holes in the Queens-
Government over its handling of PREMIER Anna Bligh has the information Mr Davis land Co-ordinator General’s con-
the $5,6 billion Airport Link road backed moves by a key sought, City North ditions, which limit construction
project, which is being built less government agency delivering Infrastructure has now appealed  activities deemed to create “ex-
than a kilometre from his Bris- the$5.6 bi;(lion Airport Link the commissioner’s rulinginthe  cessive levels” of noise, vibrations,
bane home. project to keep part of its Queensland Civil and dust and traffic movement to

Mr Swan hit out at the handling jons secret Administrative Tribunal. certain hours. NEWCASTLE from 3'59
of community concerns about the City North Infrastructure is Ms Bligh said she expected all Last week, the Co-ordinator
project in a letter sent to residents ing an i agencies bound by General wrote to Thiess John
near his Kedron home in Bris- Commissioner’s ruling in favour  Right to Information laws to Holland to clarify the definition of $ 79
bane's inner north last week. ~ of Wooloowin resident Greg . abideby them. “excessive”. MACKAY from

In the letter, Mr Swan said Davis’s bid to win access to “City North Infrastructurehas ~ In his latest letter, Mr Swan
“there are many issues that you secret documents detailing work  a view about the ial i i issues i

in
have raised with me which aren't ~on Airport Link. confidence nature of whatare ~ “ongoing consultation problems 79’
being addressed or resolved by the  Commissioner Julie Kinross  very commercial dealings,” she  caused by one-way consuttation | VVHITSUNDAY COAST tion $

State Government or BrisCon- ruled last month that CityNorth  said. “That’s a matter that they method, ie. advertisement in

nections and this is simply not Infrastructure was a public are entitled to pursue and I guess papers and letter box drops”,

good enough”. authority and therefore subject  we’ll wait and see.” State Infrastructure Minister | = /] DELAIDE i $ 109
His comments came several Stirling Hinchliffe said he had met

months after he accused Bris- with residents again last week to

Connections  chairman Trevor ~ including details about the Ked- suburbs from Kedron to Nundah  try to deal with the problems, But $ g

Rowe, in a separate letter, of “a ron ventilation outlet and the due to 24-hour work.” he refused to answer questionson | | CAJRNS P 109

fundamental failure to consult the  absence of an overarching traffic  He said he was seeking “an accusations his government was

local community and act on their management plan. of what i not ing residents’ issues.

concerns”. The Treasurer, whose elector- ‘excessive noise' and when noise A  spokeswoman for Bris- 9'
Mr Swan said he was seeking a ate of Lilley covers the suburb of monitoring is occurring” Connections said it was aware of | LAUNCESTON from 314

meeting with BrisConnections in  Kedron, said he had been con-  Some nearby residents have Mr Swan's letter and that chair-

“an attempt to resolve” a series of tacted about the “serious sleep been forced to move from their man Trevor Rowe would contact

issues surrounding the project, deprivation of residents in many homes because 24-hour-a-day, him about his concerns.

L : 7 { |

"o & Fi 77 o Tuesday, May 11, 2010 The C
»  Gourlermalicom.a

This is another example of the Queensland Governmen t not
wanting CNI P/L to be subjected to RTI requests.

Airport Link Tunnel Project:
http://www.dip.qld.gov.au/projects/transport/tunnels-and-
bridges/airport-link-tunnel-project.html

Following a competitive tendering process spanning most of 2007
and 2008, BrisConnections was selected to deliver Airport Link, as
well as the next section of the Northern Busway from Windsor to
Kedron and the Airport Roundabout Upgrade project.
Procurement of these three projects is being manage  d by City
North Infrastructure Pty Ltd (CNI), acting as the S tate’s
proponent representative.

CNI was established in 2006 to represent the State and
communities of Queensland on major infrastructure projects. A
wholly owned Queensland Government operation, we act
autonomously as a Special Purpose Vehicle (SPV).

We don't create the project. We don't build the project. We
do make it happen, by linking government vision with the




infrastructure and construction industry specialists who will
bring the vision of world-class infrastructure in Queensland to
life.

Our involvement is complete, from business case and
environment assessment, through to procurement,
contract management, handover, and community
engagement.

Source: http://www.citynorthinfrastructure.com.au/

| received a second Notice of Intention to Resume - Volumetric
Title of my residential property dated 23 July 2009. In response to
a letter detailing grounds of objections was sent to the Chairman of
the Board, City North Infrastructure Pty Ltd via e-mail and Express
Post on 24 August 2009.

My concern was my research had revealed that there was no
Hydrogeological Environmental Impact Assessment undertaken on
the new alignment and therefore no geological mapping and
modelling and therefore no adequate groundwater monitoring
scheme in place to manage dewatering issues.

In Adams, D.A., McRae, M.T., Huthison, B.J., Porter, J.P. (1999).
Design and Construction of The City Link Driven Tunnels. Vall,
Colorado 1999. 3rd Annual Geo Institute Conference.

At p617,

Hydrogeologic modeling was carried out to predict the impact
the tunnel would have on the surrounding groundwater
regime. The model indicated that during construction up to
80 L/s could flow into the tunnel and that drawdown of the
alluvial aquifers would occur. Although the water within the
rock and alluvial aquifers is saline in nature, and thus the
effects of drawdown on potable wells, due to tunnel inflows,
were not an issue, concerns were strong with respect to
potential affects of increased consolidation of overlying
compressible deposits due to aquifer depressurization.

At p618,

However, as excavation advanced beneath the freeze wall,
and the initial tunnel drives were started, grouting of the



Silurian ahead of excavation did not reduce the drawdown of
the groundwater, despite placing substantial amounts of
grout into the rock mass. It became apparent that the
risk of potential long-term settlement problems,
combined with the effect on construction programming,
made the use of pre-excavation grouting unacceptable

to the project team.

| requested access to and the need to photocopy the test hole bore
results within a 5 kilometre radius of ||| lij Wooloowin before
| was to attend a hearing on the matter. This information will
enable a third party independent audit to occur so that as a
property owner one can determine the risk attaching itself to the
property and others.

CNI P/L stated that they did not have any borehole log test results.

| did not believe CNI P/L as if the company was conducting itself
as stated:

Our involvement is complete, from business case and
environment assessment, through to procurement,
contract management, handover, and community
engagement.

The company would have such documents in their keeping as part
of the contract as stated in the Deed Agreements:



Disclosure and publicity

9. Disclosure and publicity
9.1 Disclosure by the State
The State may publish or disclose (on the internet or otherwise):
(a) the terms and conditions of this deed and any other Project Document; and

(b) any document or information arising under, out of or in connection with this deed or
any other Project Document or relating to the performance of this deed or any other
Project Document, )

including information which is specified in Schedule 9 (Confidential Information) of the
Project Deed. Prior to publishing or disclosing any of the information specified in Schedule 9
of the Project Deed, the State will, where circumstances reasonably permit, give the State
Works Contractor 5 Business Days notice of its proposal to publish or disclose all or part of
that information. If the State Works Contractor's preference is that the State not publish or
disclose all or part of that information, then the State Works Contractor may provide the State
with written reasons within that 5 Business Day period. While the State may consider any
written reasons provided by the State Works Contractor within this period, the State Works
Contractor acknowledges that the State may still publish or disclose such information in such

Legal\106239208.7 11

manner as the State sees fit.
9.2 Public disclosure

(a) (Public Disclosure Obligations): The State Works Contractor acknowledges and
agrees that disclosure by the State, the Council or any Authority may be required:

(i) by Law, including under the Transport Infrastructure Act and the
Freedom of Information Act 1992 (Qld); or

(ii) to satisfy the disclosure requirements of the Auditor General and to
satisfy the requirements of Parliamentary accountability,

("'Public Disclosure Obligations").

(b) (Endeavours to assist): the State Works Contractor must, at its own cost and
expense, use all reasonable endeavours to assist the State, the Council or an
Authority in meeting its Public Disclosure Obligations.

http://www.citynorthinfrastructure.com.au/userfil es/fil e/projectdocuments
[state project documents/otherstateproj ectdocs/ stateworksdeed. pdf




CONFIDENTIAL

Email Response from CNI P/L
Dear Mr XXXX

Fri 1/05/2009 4:52 PM

We refer to our letter dated 29 April 2009 and your written objection to the Notice of
Intention to Resume over your land at ||| WV ooloowin.

We note that the bulk of your objection relates to the potential effects of dewatering.
You have asked the State to supply bore logs. Previously we identified the
appropriate report for your review which was under the power and control of the
State. You seem to indicate that this report was insufficient or not current. We have
not obtained any more bore data. We understand that you have suggested that we
are withholding such data from you. That suggestion is denied.

We have been considering the nature of your request and assessing its relevance to
the objection process. You have objected on the grounds of the dewatering of your
home and the potential risk that such dewatering will cause damage to your home.
The State's position is that the PPP Co's contracted to build this project is contracted
to ensure that no damage is caused to your or your neighbours' houses. In other
words, construction methodology should, as required by the contract, prevent the
damage you are anticipating.

Technically, we are advised that the dewatering issue you have raised could be a
possible result of tunnel construction. However, it cannot be localised to your
property. The TBM tunnel being bored beneath your property is an entirely watertight
tunnel both during construction and operations and thus should not have the effect of
dewatering the land underneath your home. However, we note that construction at
other locations on the Airport Link project by way of road-header or cut and cover
tunnelling methods may have the effect of dewatering the surrounding areas.

We consider that theissue of dewateringand any adverse consequential
effects ultimately goes to compensation. In terms of your objection, the State could
only consider an extension of time for the objection hearing in circumstances where it
was satisfied that you have some basis for a valid objection, however we will in this
instance agree to one last extension to the date for the hearing. The delegate will be
ready to hear you in support of the grounds of your objection at the offices of City
North Infrastructure at 10am on Wednesday 13 May 2009. At the hearing on 13 May
2009, it may be appropriate subject to the delegate's discretion, to establish as a
preliminary issue, a valid basis as to why dewatering is a ground of objection. If a
valid basis is established the delegate may provide directions as to the completion of
the hearing.

Regards,

Stella Schilling
Property Coordinator
CNI



In the decision of Little v The Minister for Land Management [1993]
QCA10, the Queensland Court of Appeal described the statutory
requirements dealing with the hearing of objections as imposing on
the constructing authority an obligation to accord natural justice to
the affected landowner.

The Court of Appeal did decide that the right of objection included
the right of the objector to timely access to information reasonably
required for the preparation of a properly detailed notice of
objection.

In examining procedural fairness, one must bear in mind the
concept of ‘practical justice’ as introduced by the Chief Justice
Gleeson in the High Court case of Re Minister for Immigration and
Multicultural Affairs; Ex parte Lam [2003] HCA 6 where, in
discussing the manner in which procedural fairness cases are
approached by the courts, he said (at [37] ):

‘Fairness is not an abstract concept. It is essentially practical.
Whether one talks in terms of procedural fairness or natural
justice, the concern of the law is to avoid practical injustice’.

The kinds of practical injustices that may occur in the context of
the work of an administrative decision-maker are numerous. Most
of them are unforeseen

| recommend that the definition section of the Right to Information
Act 2009 be modified to cover all corporate activities directly or
indirectly funded by the State government regardless of its
business model e.g. special purpose vehicles (SPVs); State
Owned Enterprises.

Regards |||}



DEPARTMENT OF INFRASTRUCTURE AND PLANNING
BRIEF FOR NOTING

Our Ref: 09/12417

Date: 8 May 2009

TO Coordinator-General and Director-General

FROM City North Infrastructure

SUBJECT Objection by " lio resumption of | " \wooloowin
Requested by Director-General's Office

Recommendations

That you note the information regarding the volumetric resumption
Wooloowin for construction of the Airport Link tunnel,

That you sign the attached letter to| Contrary to lin response to his email of 30 April
2009 (Attachment 1).

BACKGROUND SUMMARY

@ontrary to Public Intf
There is a sub-surface land requirement from 7 , Wooloowin for

the Airport Link. A title search/'shows that the reglstered owners are | Contrary co Pl
anc Contrary to H

The State, through the Department of Transport and Main Roads (DTMR) as the
constructing authority; is seeking to acquire the land through the statutory resumption
process under the Acquisitiornr of Land Act 1967 (the Act).

Both of the registered owners objected to the resumption and have requested to be
heard in support of their written objection. The hearing was due to take place on 6
May 2009 before the delegate, Mr Terry Griffiths at the office of City North

Infrastructure Pty Ltd (CNi). At Contrary reauest, the hearing has been postponed to
13 May 2009.

This is the usual process for dealing with objections to resumptions for the Airport Link,
Noithern Busway and the Airport Roundabout Upgrade projects.

Issues

In his email to the Coordinator-General on 30 April 2009, contrazy raized the issue of

timely access to information he requires for the objection.

DTMR is complying with the resumption process, as provided for by the Act and
relevant court precedents. This process wili continue to be complied with at all times.

This process ensures a transparent and fair process for dealing with resumptions
including objections.

Page 1 of 3
RTI Document No. 85

Contrary to Publig



. The attached letter advises that it is not appropriate for the Coordinator-General or any
other person aside from DTMR and its relevant delegates, to make comment about
{and during) the resumption process (including in relation to objections).

. The letter also advises that the process is managed by DTMR and its relevant
delegates and that any further enquiries should be directed to DTMR or CNI.

Cultural Impact

. Nit.

Employment impact

. The resumption process does not have any employment impact.

CONSULTATION WITH STAKEHOLDERS

. The normal consultation process for property resumptions has been carried out with

Contrary to Publil

FINANCIAL IMPLICATIONS
. Nil.
POTENTIAL MEDIA

. The volumetric resumption of this property is unlikely'to receive media attention.

Page 2 of 3
RTI Document No. 86



NOTED or APPROVED / NOT APPROVED
Comments

Colin Jensen
Coordinator-General
Director-General

/ /

Political Representatives
Local Government

N/A

State Government

N/A

Federal Government

N/A

Contact Cfficer: Approved:
Adam Cradick David Lynch,
Property Manager, - signed by Adam Cradick Chief Executive signed by David Lynch

CNI Officer, CNI

07 3237 7455 7 /5 12009 7 [ 5 12009

Endorsed:

Damian Gould

AlDeputy

Coordinator- ___signed by Damian Gould___
General

3898 0469 8§ [ B /2009

[ Election Commitment ] CBRC / Cabinet related [OJ ECM related

Page 3 of 3
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MUR108 Right to Information Release

BRIEFING N‘dﬂ_é‘. R

FROM Troasury

'I:laputy Premler, Traasuner and Mmlstar for Infrastructure

'_SIJBJ_EGT Airport Link and Northern Busway Pl'ﬂje-ct! Establtshmant of CIt}" Hoﬂh

) .Infrastructure F"t:,r Lul :
Contac Officer: | KathBagley - | Record Not Tﬁo-iwis " VDeie: & Docorber 0
Biagugsﬁﬁﬂiﬂ!. {wa L .| Dete Approval Required By: [ URGENT /. |
PURPOSE . :

1. To swk your appmva! to establlsh a company, Clh; Nc-rth Imrasimctura Piy le under -
_ saction 44 of the ananc.‘ai Admfnfs!raffon and Audit Act 1997,
BACKGROUND . '
o [ECh. 3 [l}
- A range of ownership structures were considered for the. purpose of managing procurefent

“ard delivery of the Alrport Link and MNorthern Busway Projects {the "Projects”). A proprietary
. company limited by shares, established under the ucs,po*aﬂons Act 2001 s cmsidered the
. -rnnst appmpriate prc]ect deHvary structura. | ) B

|ssu53 b

Crly anrth Infras‘tmcture P‘f,r E.td (CM F'tyur Ltc?) is propneed iu be estahllshed with fhe' '
ub;acIWes -:rf T . )

e f Mahaglng procuramrsnl of tha ijects ﬂdudlng

-Emderbaklng overall 'nanagement raspanslblllty forthe effa-:'.twa procuremem

‘goordinating the conduct of tive procurement processes;

- ievaluating bid propcsals received for the delivery;, -
LA :davelopmeri EVJ]U-’* ng, negotiating and recommending the project ductﬁnen!s

o - providing rec-:-mmenrlnhms to the Stateregarding shortlisting of pmponents and

- awarding ef coniracts fallmumg a compelitive bid. prooess. ’
- 'auquiring and ‘ilspr,uLIrQ of assoclated land; ' i
o 'r’cing all other things necessary to bring the Pru}ecls to mmpleum and
- commissioning the mmrmncament of pperations;

. "—‘m widing Dng'-mg management sawlces in relation to contracts awarded; and

. Delng aII ﬂ'rmhs n-:-scassary or mmdenla] to the above lasks as dlrected by lhe Stalex -
"A pmpneta-v company Is pmpoaed on ﬂ'w basis that it wil fadntale fncus on tha :

procurément procéss and provide an appropriate governance arrangement under the -
Corporations Aot 2001, The risks associated with this approach are that the eritity will not he

_slibject to the usual public sector accountability regimes and would face hlgher risk exposure
o mmpen!m nsutral]ty prowshm aof the dee Pracrmas Act 1'9?4 '

The p#opused conslitufion has been de\reluped w]th sp&chIc pmvlsTons addrasslng 1he

ccmpany's objectives, restitutions on amendment of constitution, audit requirements,
director's conflicts of interest and appointments ‘and remuneration {Attaahmén__l_ﬁ}..
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i |s prbmsad that {:NI Pty Ltd will hava four sharehuiders in total = Mr Ross Rulfa Iw the

Coordinator-General, Mr Bruce Wilson for Queensiand Transporf, Mr Alan Tesch for the

Department of Main Reads and Queensland Treasury Holdings Pty Ltd for Queensland

Treasdry. The shares wnll be held in tmsl I:-y the natural person members fnr ihe Starte Qf o

o 'Quaanaland

10,

_It is aritmlpated thal tha sharsholdlng mle m’ M Ross Rolfe will be transferred o the nawly .

appointed Coordinator-General as part of the administrative arrangements affacltng the -

' creatiuh of the new Department of infrastructure. -

It ié uriderstood that the approva! of tha board of Queansland Treasunr Ho'drngs Phr Ltd to.
hold the share for Queen$land Treasl.wis currently being sought. g

Nummaas far tha Buard of Dwectors have baen ﬂentrﬁed by the proq:oaed n‘ﬂmbe agencres e

— Mr David Stewart (Chair) for the Coordinator-General; Nr Les Ford for the Departivient of
Mairi Roads; Mr Coliri Jensen for Queensiand Transport and Mr {zn Munro for Queensfand
Treasury.  Each State agency board w::ruld be suppnrted within ifs own agengy and an. -

o .Aﬂanata Dlrector nummated
1.
12,

In ar.idition I'u'Ir Scnﬂ Stewart wlll reprasent fha Brrsbane Ctty Counml onthe uﬂﬂﬂ" _
Tw:n exlema] buard members wlll alsc be appmachecl Mr Ken Miathers, CED of SEET.A:

- (statutery authorﬂy responsible for managing the procurement of EastLink in \:‘"cluna) has "
- been identified but is yet to be formally approaghed. The other eviermial board member is yet -

* tobe idanh’ﬁad It :s_unmmon practica for aﬂ pmpos&d ditectors to be idenﬁﬁad as part of the :

iy appllcauon

Therg is an urgant naed to astablish the cnmr.any to secure crmaurlants 54 A8 to maat fime
© commitments for the procurement process in-early 2007, . Thﬂfafe. uhder ihe proposed

constitition, the two external’ board members are prowsad o ba appomt&d by ordinary

resnluﬂon of the Board. It is noted that appropriate background checks will be undertaken.

" before! appoiniment and 1t 18 proposed that you would b2 advised of the 1denﬂt1.r of 1he
: extemal buard members prior to the board mnsu:lerlnc thair apg:umtmem : !

14

Wi prbpnsad that dJrectors wlw are snol pu:..ﬁc servanis wm be remmamted st arate to be -
unanimously -agreed by the Board. !tis anticipated that this will be in line with the

- Remuyrieration of Par-lime Chairs and, Members of Government anrd's Committees and

s
18.

17

Stalutory Au:hont:es. Direciors who are public servants’ {mcludlng both Sfate and Ioaal-

: g:wamrnent mpresantatives} will not receive drractur's fass

The Audrtar Ganaral willbie the Suiditor ..f GHI Pty Ltd _ _
It is; propoaecl that mnr*thly pmgrass re,:-ans mll be made to the shareholders thn:-ugh 1he§

- Board._ - In addition, reports wiil aiso be ‘made to CBRC by the Cucrdlnatur-Generai tn} .

procead at each major decision point and to reporl uul:cumas of each ma jor mfles’tune

Legal EEWJGF'!: let and the ‘tlraﬁegx: ﬁsset Mmagement have heen comulted on thls
appllcatlnn o : ) B

FIHANG!ALL Il’iPl 1(3!.116"18

18.

CNI ﬂ‘ly Lid Wil be wholry funded through ihe Cnorﬁnator—Genaral and its accounls wl!! be )
conanlidated into the accounts of the Coordinator-General. Additionally, it is anhclpated that _
CHl Fly Ltd will on-charge its services to Queensiand Transport for some pn:qect
mauagmnent activities associated with the Nuﬂhem Eusway project. .
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20. Funding ‘M“ be pmﬂdad via a prupes&d Funding Agreermnt itis r:m'enﬂy prupn:sad that a
" the Coordinator-General advance funds to CNI for a periad of up to thres months in ling w:th
the iject Budget to be Included in the Project Management Agreement. - ’

"-21." TR, 3 (D)

REGOMHEND&TION e
22 itis mcummMed that you

(@ appmva the f::rmatlm of Clt].f Ncrth !nﬁastmcture Piy Ltd under shctlun 44 caf iha :
Fimapcial Administration and Audimcf 1987 aubjec! fothe foﬂomng mndﬁ.-unf ‘being mat
bafn:e ;nocrpurahon D - . } : .

agreamant Irorn th_s Premwr and Minister for Transpurt and Main Rwds being
jabrta[md to the proposed company being formed as p?rt uf me apg::r...pnate-
o 'gwemanne arrangememuoundenakeﬂm pmjecr

Lo §f nahsatpon of the fundlng ﬂrrangements behveen Crty Nortn :nfrasmmmra F'ty Ltl:I'
AN aml the Coordinator-General in eonsultation with the Fmanual Marnagement anch
-;uf ihe Deparlment m‘ F'rmm-r and Cabme{ and. Qunenslanu rreasury; and

e agreamant frum Quaensland Treasurg.! Holdings F'{].r Ltd tu:- he.d snaras in Cﬂy Nurth
lnfraammtura Fly Ltd on behalf of Queenstand Treasur ' '

[bj rveques'l ‘the Coordnnatnr—ngeral to confirm ‘o y-:su in w.mng ihe idenfities of the
remaining two board members, their censent and that approprate background checks

have been completed prlur to the buard of Ctty "iorrn In'fraslfucture Pty Lid consldering B

: thalr appclnwnem and

: {t:) Suhjent to' your appm\ral of thva abavi remmmendm nns, note the aﬂachad ieﬂar fmm '.
: the Umler Treasurer to the Coordinatar-General advizing trf your dec:smn o :

G rdBt'adlegr S :
. Umiar Trmurer Dale 1 IlLf b(

mi.’p;xwect i Dnmappmmd [ Neted

Deputy Pre;rnlar"s cnmmsrrta T

------

Dﬁum‘?mﬁﬁr, N

' X J S .Seﬁiqr Policy Advisor ' Policy Advisor
o R

’9’:@56’:5:% .
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Projects.
The recommended gov ernance arfangement requires establishment of a proprietary company

limited by shares, incorporated andét ihe Corporations
e responsi

the State, As Cocrdinatot—(‘jcnetal, { would
of the Minister for Infrastructure.

Accordingly, 1 seek your Assistancs
section 44 of the Financial

company undes the Corporations Act 2001.

Should you
(07) 32278543,
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ass Rolfe
erdinatur—General
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The Coordinatar-General
Formation of 8 Gpecial Purpose Company

City North Infrastructure Pty Lud

i. {ntroduction

The following information is provided in support of The Cnordinator—(]eneral’s application 10
the Treasurer under section 44 of the F inancial Administration arid Audit JAct 1977
(FAA Act) 10 establish a special purpose company under the Corpordalions Act 2001,

2. General details of Company

2.1 Background

Detailed Business Cases have recently been completed far hoflithe Airport Link and
Northern Busway projects.
Fhe Alrport Link Project involves the construgtion ofa prcd{aminantly anderground
ioliroad proposed 10 connect the northern arterials of Gympie Road at Kedron, Sandgate
Road and the Fast-West Arterial Road at Toaonibul 10 the nner City Bypass, the
proposed North-South Bypass Tunnel and the oadnetwork at Bowen Hills.

The Northern Busway Project involyes the construction ofa 3.3 km two-lane, two-way
pus-only roadway proposed petwien Hersion, north through the suburbs of Windsar,
ﬁa@aﬁ{.ﬁ& Kedron, Chermside, Aspley and Bracken Ridge.
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2.2. Objectives for preferred governance structure
Based on discussions to date between the Project team and key government agencies,
it is proposed the primary roles and responsibilities of the proposed entity (Project
Vehicle) would include:

L: ]

overall responsibility for the effective delivery of these two major
infrastructure projects;

coordination of the conduct of the Project procurement processes;

making recommendations to the State regarding the short listing of bidders
and the awarding of contracts following the bid process: and

potentially, the ongoing oversight and management of contractual
arrangements put in place by the State over the long term. Responsibility for
this role requires consideration by the Board and relevant key issucs are
canvassed further in this paper.

To carry out these functions in an effective and transparent manner, and given the
commercial operating environment, the key objectives of a proposed governance
structure for the Airport Link and Northern Busway Projects (the “Projects”) are
outlined as follows: '

management and coordination of the Projects through the procurement phase
(and potentially the subsequent development phase);

empowerment of the Preject Vehicle fo represent the various State Agencies
and Brisbane City Council (B2CC),

facilitates prompt decision making;
respongible for management of State/Council processes;
able 1o access experienced and highly skilled personnel to drive the process;

represents a single point of accountability for Government, and contact for the
private sector; and

represents a cost-effective project management structure.

Key requirements of these objectives are explained in more detail in
Attachment 1.

2.3. Aliernative Ownership Structures
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A number of alternative governance structures were considered in the conitext of a
framework that took into account:

s the necessary legislative steps to achieve the particular model;

s the applicable accountability framework that will apply to the model;
e taxation issues;

e competition issues;

o other legal issues; and

s other issues particularly as they relate to the objectives) of a governance
structure described above.

The options considered included:
a. the establishment of the new entity as part of'a Department of Government;

b. the establishment of the new entily as a Project Board under the State
Development and Public Works Organization Act 1971 (“SDPWO Act”);

¢. the establishment of a separate statutory authority constituted under special
purpose legislation or separate legislative amendments;

d. the establishment of a company GOC under the Government Owned
Corporations Act 1993: and

e. the establishment of a company that is incorporated under the Corporations
Act 2001 (Cth} (“the Corporations Act”} and which is wholly owned by the
State.

A comparative summary of the advaniages and disadvantages of each governance
option is attached as Appendix 2,

The recomnmended governance arrangement requires establishment of a proprietary
company limited by shares, incorporated under the Corporations Act 2001 and which
is whelly pwned by the State,

A proprietary company is proposed as if is relatively simple to establish, is a cost-
effective governance arrangement and from an accountability perspective, will be
regulated by the Corporations Act 2001,
The key advantages of this model include:

e quarantining of procurement/management activities, costs, risks and liabilities

associated with the Airport Link and Northern Busway (Kedron to Windsor)
within one transparent and accountable entity;
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o cnsuring clarity of purpose and focusing of resources on the gpecific
procurement;

. inereased flexibility and cammefcia‘l focus;

o ability 10 access expﬂricnced and highly skilled personncl 1o drive the process;
and

the potcnﬁal separation of liability from the State.

The key disadvantag® of this model is that it will be more time consuming 1o establish
{han sctting uP a project board under 8 existing agency and the entity 1§10 subject 10
{he MOTe deiailed public gector nccountability regimes (Cais 12 mote of & perception

issue). 1 is however fastet 10 establish than & statutory anthority:

The competition Jaw risks are highet under this option. Mitigation of these tigks
includes Trade practices Act training for all graft and ihe development of an
indemmity deed for Directors.

2.4, propesed company structure
1t is proposed that 2 special purpose comipary b8 sctablished under e Corperations

Act 2001 for the prednmmant purpose of coordinating the pmcurcment of the Adrport
Link and Northern Buswey (Windsor © Kedron) Projects OB pehalf of the State.

The compan i1 be established 23 2 proprietary any limite by shares, as there
will be 0o need to Taist funds from the public f funding is anticipat to b
rovided oY the St (refer further discus {on in Section 7 an wachment 3~
Funding Agrﬂemcnt}

The company’s mgis‘r.ewd aame will be City North Infrastructur® Py Lid- The name
has beent reserved and complies with the requirements prescribed in gehedule 6 of the

penefits in future years for other major projects 1© be procurcd through the company
although this would be subject 10 8 future application 40 the Treasurer o change the
Conpstitrtion.

There exist precedents in the use of state~cJWﬂed companies o deliver the
procurame:m of major {nfrastructure, including ihe procurcment of the Gateway
censland Motorw ays Limited Pty 1.d and the development of
{he Paradise Dam by Burnett Water Pty Lid.
Given these prccadems and the advanlages and Jisadvantages st out aboves it is
considered the establishment of a special purpose company, wholly gwned by the
gtate of Queensland, 15 the most appropriate means of effectively procuring the
Alrport Link and Morthern Busway (Windsor 1© Ledron) Projects:
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The Responsible Mimister for procurcment of the Projects will be Hon. Anna Blighs
Deputy Premier, Treasurer and Minister for Infrastructue. The current fegislative
regime requires the Minister for Transport and Main Roads to be the contracting party
with the concessionaire for the purposes of a tollroad franchise (5pe ific approvals bY
the Transport Minister are also required for the Northern Busway). & decision 10
proceed {0 delivery phase with 8 preferred proponent witl require & decision DY CBRC
{and Cabinet) of which, the Minister for Transport is 8 member. The Minister for
Transport will also have rcpresentaﬁws on the Board and in the Government Wworking

Group 10 provide advice through the process 83 requited.

The sponsoring ‘agency’ for the Projects will be the Office of The Cpordinaior
General.

3.8, Risk Assessment
2.5.% Corporate Siructure risk assessment

City North Infrastructure Pty Ltd (CND) will be'a separale legal entity 10 that of the
State. One of the advaniages in establishing @ company <tructure is the limited
Yiability enjoyed by the shareholders of ihe company (that is, the State) and the
quarantining of risks within the company. in this case, N1 will only be responsible
for the risks associated with the management and coordination of the ptocurement
process. Under current Jegislation. (he Aranchise agreement for the tollroad
congession and busway contract will be signed BY the Minister for Transport. As
such, the State woutd retain :espunsibﬂ'lty for projccwelatcd ‘retaincd risks’,
regardless of how the Projonts are p‘:oc—ure('..

A number of the Direclors: are representatives of the Stat¢ and will remain
indemnified py the St in the COUISE of conducting their duties on pehalf of the
State, They will however. be exposed t0 2 higher 1evel of risk on account of their
obligations under ihe Corporations Aci 2001 These 1isks will be mitigated by the
imp’iementation of risk management girategies (including for example, Corporations
Act 2001 training, appropriaic coptrols in the company’ s constitution and
devetapment of Codes of Conduct), These risks will also be managed {hrough the
purchase of Directors’ Indemnity [nsurance immediately after incorporation.
Directors wilt also be required 10 sign a Deed of indemnity, Insurancé and Access (a
araft version i atached as Appendix X).

252 Coxporate Activity risk assessment

gpecific risks deriving from the conduct of the company’$ petivities will be addressed

Los
w

the company 8 Board of Directors i conjunction with the company's senior

management {hrough the development of @ risk register and whete appropriates the

development of written risk management policies. The risk register will be updated

regularly throughout the duration of procu:\cmcnt and willt

« identify project and process risks

o identify the expectcd!percei\red impact of cach risk (in terms of cost and time
overruns as appr@priate);

allocate & fevel of risk 10 either the process or projects and wilt
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e identify  appropriate risk  mitigation/management  strategies  for
implementation.

Risk management and mitigation strategies will be developed and are likely to
include:

s sub-contracting of exposures through contractual terms and conditions (for
example through using capped fee arrangements with consultants where
appropriate);

e cost control and performance management (through stratégic planning,
budgeting and variance reporting and review);

e application of other internal controls (eg: delegation and authoritics manual,

separation of duties);

appropriate staffing levels;

the appointment of suitably qualified staff to supervise particular activities;
the purchase of insurances as required, in addition to

other specific mitigation strategies

Qualified advisers will be utilised and peer reviews conducted for key risk items. By
continual review and reporting of the risks and their management, it is anticipated that
the company will identify and respond effectively to issues as they arise.

It is considered that the most significant process risks for the company will include:

s Declays to establishment of the governmeni SPV;

¢ Lack of competition in the procurement process — this risk includes the
potential need for a significant change 10 the transaction plan and bid strategy
due to lack of competition;

e Inability to meet published project timetable — this risk may be a result of
other risks below and could also be exacerbated by competition for resources;

e Delays to finalising the scope of works;
Delays to progressing interface agreements; and

e Issues associated with the EIS and CDIMP processes.

A comprehensive project risk assessment was carried out in line with the State’s
Value for Money Guidance material during the Feasibility Stage for both the Airport
Link and Northein Busway, respectively. From these assessments, the key project
risks likely te be retained as residual risk by the State post-Financial Close include:
Land acquisition;

Scope of works changes;

Lack of finalisation of interface agreements;

Non-completion of early works; and

Legal challenges to the Planning Approval

® 8 8 B @9
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3. Constitution of Company

The constitution of the company is a standard document with specific provisions dealing
with:
e Objects
e Restrictions on amendment of the constitution
e Audit requirements, and
o Director’s conflicts of interest, appointment/removal and remunetation.

City North Infrastructure Pty Ltd will be established with the following objects:

The Company is established to:

I.  manage the procurement of the Projects, including the following tasks:

(a) undertaking overall management responsibility for the effective procurement of
the Projeets;

(b) coordinating the conduct of the procurement processes for the Projects;

{c) evaluating bid proposals received for the delivery of theProjects;

() providing recommendations to the State regarding the shortlisting of proponents

and the awarding of contracts following a competitive bid process for the works
to be undertaken in respect of the Projects;

(&) development, evaluating, negotiaiing and recommending the project documents
for the Projects;

{f) doing all other things necessary to bring construction of the Projects to
completion and eomimissioning the commencement of operations; and

2. provide ongoing management services in relation to the contracts awarded by the
State for the Projects; and

1. do alltiings necessary or incidental to the above tasks as directed by the State.

While the constitution provides for the overseeing of the maintenance and operations of the
Airport Link project by the company., it should be noted that the primary objective of the
company is 10 manage and coordinate the procurement of the Projects. Prior to tolling system
completion and the opening of the toliroad for pubtic use, consideration by Government will
need to be given 1o the most appropriate structure for the ongoing management of the
concessionaire’s contracts over the life of the concession. It is possible that the ongoing
management function may novate into the Department of Main Roads a couple of years
following the commencement of tolling.

A draft constitution is attached (refer Attachment 6).
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4, Members of Company
There will be four shareholders, each from the key relevant agencies, including:

Ross Rolfe — for the Office of the Coordinator-General;
Bruce Wilson — for Queensland Transport;

Alan Tesch — for the Department of Main Roads; and

Qld Treasury Holdings Pty Ltd — for Queensland Treasury.

The shares will be held in trust for the State of Queensland. A drafi Declaration of Trust
document is attached (refer Attachment X). All shareholders, both ‘natural persons’ and the
holding company will be required to sign a Declaration of Trust.

Each member will be issued with one ordinary share with the usual voting rights attached in
accordance with the Corporations Act 2001.

5. Directors of Company

It is proposed there would be seven Directors of the Board, including four representatives
from relevant key State agencies, one represeniative from Brisbane City Council (BCC) and
two external board members. The Board composition is diverse and covers all of the key
Government stakeholders in the project while at the same time, bringing a broad range of
skills and experience to the table.

Mr David Stewart would represent The Coordinator-General and would be Chair of the
Board. Other agency representatives are expeeted fo include:

e Mr Les Ford, for Main Reads;
Mr Colin Jensen, for Queensiand Transport; and
o Mr Ian Munro, for Queensiand Treasury.

BCC has confirmed Mr Scott Stewart will join the Board as its representative,

It is proposed 10 have twe external board members. Ken Mathers, CEO of SEITA (the
statutory authority responsible for managing the procurement of Eastlink in Victoria) has
been suggested as a suitable nominee but has not as yet been approached. The Board has
resolved 1o undertake discussions with Ken Mathers to determine his level of interest in the
position” and to source another pofential external candidate with legal/finance/banking
background 1o complement the skills and experience in the Board.

It is expected each State agency board member would be supported within its own agency.
Further, an Alternate Director from each agency should be nominated.

A Director’s code of conduct and Board charter will be put in place once the company is
formed.

Appropriate background checks will be carried out on all non-State Directors prior to the first
official board meeting in January 2007,
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5.1. Independence and conflicts of roles

All Directors will be required to confirm their independence and to identify any potential
conflicts in their new roles. A strict Probity Framework for the Projects will also apply.

The Coordinator General’s dual role in approving the EIS for the Airport Link and
undertaking responsibility on behalf of the Minister for Infrastructure for the procurement of
the Projects will be assessed. The Coordinator-General will ensure appropriate delegations
and separations of duties are in place for all staff involved in the Projects.

5.2. Governance

A Director’s code of conduct and Board charter will be put in place onee the company is
formed.

5.3. Remuneration

It is proposed non-Government board members be remunerated for their services to the
Board (including meeting fees, attendance fecs and out-of-pocket expenses) in
accordance with the Department of Industrial Relations publication, Remuneration af
Parftime Chairs and Members of Government  Boards, Commiltees and Statutery
Authorities.

6. Administrative and secretarial arrangements
It is proposed the Company Secretary role will be undertaken in the interim by the Director,
Commercial & Legal (within the Project team), Mr Peter Papantonion, with legal advice
provided, as required, by Clayion Utz. Supporting services will be outsourced.
It is proposed the company be incorporated in Queensland.
The proposed registered office would be:

The Coordinator General

Executive Building

100 George Street

BRISBANE QLD 4000,

It is expected the Coordinator-General would sign a letter of consent to using the above
address as the Registered Office of the company prior to incorporation.

The principal place of business is:
Level 30, Comalco Place

12 Creeck Street
BRISBANE QLD 4000.
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Administrative arrangements such as the preparation of accounts and the lodgement of ASIC
returns will be performed within the company and certified as required by the Company

Secretary.

7. Funding, guarantees and indemnities

sch. 3(1)

8. Taxation
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Following incorporation, the company will be nominated as an entity for the purposes of the
NTER,

9. Financial accountability and audit
9.1. Financial accountability

The Office of the Coordinator-General will have control of the company and the accounts
will be consolidated with the Coordinator-General’s accounts., At this stage, it is
expected the company is not likely to hold significant assets, and the funding provided by
the Coordinator-General would match the agreed Budget expenses. Hence, the annual
balance sheet resulits are not expected to be significant and the impact on Coordinator-
General’s consolidated accounts is similarly not expected to be significant.

As the company is a small proprietary company under Corparaiions Act 2001, it will
prepare special purpose financial reports as requested by The Coordinator-General,

The company’s accounting and reporting policies will cemply with Australian equivalents
to International Financial Reporting Standards.

In addition to the statutory reporiing requirements diseussed above, it is proposed that the
company will report to the Board on a monthly bagsis on the progress of the project and
will outline expenses against agreed budget and identify expected commitments for the
following month,

Further, it is proposed that the company will report to CBRC (via the relevant
shareholders) on the outcomes of each major inilestone and seek CBRC approval to
proceed at each of the major decision points; including shortlisting of consortia at the EOI
stage and recommendation of a preferred proponent. A Protocol Agreement is currently
being drafted to address Ministerial communications and media issues.

9.2, Audit

The Department of Premier and Cabinet is progressing arrangements for the Auditor-
General to conduct annual audits on the company.,

10. Ancillary arrangements

A Project’ Management Agreement is being drafted to provide a framework for the
managemert of the procurement of the Projects to their praciical completion. A draft
Agreement i3 attached (refer Attachment 11),

11, Notification of formation or acquisition

Following a Treasurer’s approval, the Minister for Infrastructure will provide writien notice

to the Auditor-General and the Treasurer confirming the company has been established as a
public sector entity.

11
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Attachment 1

Key objectives of the proposed governance structure

1. Management and Co-ordination of the Project through the procurement phase (and
potentially the subsequent development phase).

Key requirements include:

« Timeliness — ability to meet agreed timeframes essential te maintaining market
confidence :

o Project goal focus — separating the team away from direct-departmental (agency)
influences considered to be advantageous for the project

o Effectiveness — the team will be operating in a dynamic corimercial environment and
will need to operate on a comparable leyel

» Integrity — formality in role of company board members promotes higherlevels of i
transparency and accountability :

o Probity

2. Empowerment of the Project Vehicle to represent the various State Agencies and
Brisbane City Council

" Key requirements include:
e Direct access to relevant Department Heads and Ministers

o At the same time, need to minimize unnecessary political influences on the

procurement process -

3, Prompt decision making
Key requirements inciude:

¢ Decision making taken out of burcaucratic process, reducing delays due to other
priorities in' Government

o Delagated authority at the Project team level (through the CEO), and at the Board
level

¢ Experienced personnel within team

* Competitive and confidential bid process achieved

GAAdrpon LindSPVIRALA approval document 101108 with stizchments doz l 2
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4. Responsible for management of State/Council processes
Key requirements include:
s Management of approvals process
¢ Management of land acqu:mtmn { compensation process

s Management of interfaces with key third parties, including othr' gavernment
agencies (Department of Main Roads and Queensland Rail)

5. Ability to have access to experienced personnel to drive the process
Key requirements include:

»  Ability fo retain experience from previous projects (especially NSBT) — builds
market confidence in ability of projeci team fo deliver '

s Resourcing issues may impact on timeliness of team establishment
» Resourcing issues may impact on availzbility of experienced personnel

s Risk of poaching of key staff by private sector / or aliernatively of transfer/relocation
of government staff

6. Single point of acedﬁnmbi]ity for Government, sind contact for the p'riva.te sector
Key requirements include:
s Clarity
s Confidence .
¢ Accountability
s Single project focus- market confidence that the project team has a clearly specified
directive - to deliver Airport Link and Northern Busway only, and will not have
scope of works increased
7. Cost-effective project maﬂagemcm structure
Key requirements include:

e _ Minimal establishment costs

"

Preferable to not require legislative change to establish Prqject team {(as required for
Statutory Body or joint State/Council team)

o Separate cost-accounts for the team provides better indication of ‘real’ procurement
cost for government )

Ge\birpon LI SEVFAZ A opproval document 301106 with attschments doc . 13
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Attachment 2

A comparative summary of the advantages and disadvaniages of each governance

option

" Establish the entity as part of a
Department of Government

Establish a Project Board under the
SDPWO Act

Establish a separate statutory
authority .

Establish a company GOC under the
GOC Act

The key advantages of this model dre that it does
not require legislative amendment, has a high
degree of public accountability and transparency
and establishes a close connection between the new
entity and the responsible Minister, This option
also has lower competition law risks,

The key disadvantages of this- model are that the
State is more directly exposed fo-legal risks and
fiabilities, there is then less flexibility'in terms of
making commercial decizions-and keeping and
maintaining 2 commercial focus and as regards the
provision of flexible termsand conditions for the
engagement and retention of key staff.

The key advantage of this model is that there is an
established framework under the SDPWO Act, an
appropriate accountability framework and there is
flexibility in terms of defining the scope of
operation of the Project Board. Also the
corapetition risks are lower. -

‘The key disadvantages of this model are that the
Srate is more directly exposed to legal risks and
liabilities there is less flexibility in terms of making
commercial decisions and maintaining a
commercial focus and as regards the provision of
flexible terms and conditions for the engagement
and retention of key staff,

The key advantages of this model are that there is
considerable scope in terms of the powers that
could be given fo the statutory authority,

The key disadvantages of this model are that new
legislation would be required which may delay the
establishment process by several months,
Furthermore, the regulatory framework that will
govern the question of a statutory authority may
provide less flexibility than using a Corporations
Act company as the relevant entity.

The key advantage of this model is that the
framework is well established, The applicable
accountability framework seeks to strike an
appropriate balance between accountability drivers
and the delivery of commercial/operational
outcomes.

GAALpo LinkiSPVWFARA spproval docement 301106 with astuchavents. dos 14
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The key disadvantage of this model is that the GOC
Act contains relatively onerous compliance
reguirements in terms of the establishment of a
Corporate Plan, Statement of Corporate Intent and
other associated documents. These reguircments
are also more appropriate for an entity which will
have an ongoing commercial function in its own
right. The proposed Project entity will initially be
more akin to a special purpose vehicle and
therefore would not scem initially to have the scope
or fonctions normally demonstrated by a company

GOC.
Establish a company under the Tke key advantage of this mode! s the potential
Corporations Act separstion of liability from the Stie, the increased

achicved and the ability to have access to
cxperienced personnel to drive the process.
The key disadvantage of this model is that the
entity is not subject to the more detailed public
sector accountability regimes. Also the

C VA Ll STV A A st Sptuam S 0N vl FICReTTE 40

RTI Document No.21



Certificate of Registration

When ASIC receive the completed application with the correct fee it will:
e give the company an ACN

e register the company. A company comes into existence as a body corporate at the beginning of
the day on it is registered and remains in existence until it is deregistered, and
e issue a Certificate of Registration. The company's name is the name specified on this certificate.

Within two days of registration, ASIC issue a unique eight-digit number associated with the company's
ACN (known as the ‘corporate key’ to the company's registered office address. You can use your
corporate key to register to view your company records, lodge forms for your company and receive
annual statements online. It must be included on some paper forms you may lodge to change your
company details.
http://www.asic.gov.au/asic/asic.nsf/byheadline/Starting%20a%20company%200r%20b
usiness?openDocument#step6






