
Submission for Consideration
by Alan Liddle & Peter Carter (for ADL Software)

(on behalf of the Real Estate Industry ofQld)

Review of the Property Agents and Motors Dealers Act 2000

Background

ADL Software provides a legal forms service to the Real Estate industry in Australia, with in
excess of 1,500 client real estate offices in Qld alone.

As part of our services to the industry we provide news and articles on legislation, court rulings
and precedence that affect the industry and also lobby relevant government bodies on the
industry's behalf to affect changes to improve the overall status of the industry.

Given our industry services, we have not only become highly respected as legal forms to the
industry, but also an instrument of industry opinion, information provision and influence.

In a great many cases, clients will approach our organisation as a de facto industry representative
association.

As a result we have a number of relevant real estate industry issues that we are able to bring to
the attention of the review committee. These issues are, we believe, reflective of the feelings of
the majority of real estate agents throughout Qld who all believe that addressing these issues will
resolve many day-to-day problems for the industry without diminishing consumer protection.

References

In this submission reference to "SDPC Report" is a reference to the Report on the Review of
Regulatory Reform (Phase 2) - Property Agents and Motor Dealers Act 2000 by the Service
Delivery and Performance Commission dated March 2008.

Preamble

Regulation and its enforcement should be fair and eqnitable to all stakeholders, whilst
achieving the policy goals of government.

As impliedly recognised by the SDPC report, the current regime is one of over-regulatory
prescription that delivers negligible benefits as compared to the overhead it creates. Compliance
and inadvertent non-compliance bring large disputation and transaction costs: more than 50% of
the legal effort for any transaction is expended on compliance issues that have nothing to do with
its legal imperatives.

It has been estimated that compliance and disputation cost 0 f PAMDA has been at least $12.6
million/month which is more than $1.5 billion over 10 years.
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This is an enormous cost borne widely by the real estate industry, legal industry and consumers
when considering that it is designed to prevent the shonky practices ofjust a few.

Further, the multitude of forms and disclosure is confusing to consumers to the extent that they
are (including the PAMD form 30c & BCCM 14 warning statements) mostly ignored. On the
contrary, disclosing parties are immunised from liability by the very act of disclosure. It is a
paradox the result is that consumers' rights are diminished by reason of the very consumer
protection measures perceived to benefit them.

Agents suffer not just legislative penalties as a result of compliance breaches. They also are
liable civilly for the same inadvertent error, for example in lawsuit damages to their client seller,
for the resulting collapse of a transaction. Thirdly, they are denied remuneration for the work
they have performed, often when the refusal to pay is entirely opportunistic.

Clearly legislative protections should be directed against the few shonks that are responsible for
any rorts - not the industry and consumers themselves who currently bear this burden through
increased transaction costs and the cost of disputation.

Generally we submit that there is now for the most part, adequate protection under the general
law - the Australian Consumer Law for example that came into force from January 1 2011 - that
renders much of PAMDA's specific protections redundant. Thus the new regime of regulation
should be far less prescriptive.

Given that the Real Estate Industry in Qld is currently suffering its worst decline in many years,
with stamp duty rising and sales at rock bottom, it is time to make a change that will help
rejuvenate a key part ofQld's economy.

Issues for Consideration
(Not necessarily in order of importance)

1. Approved Forms

Under current legislation there are many "approved" forms that must be used within the real
estate industry. The purpose of these forms in general is not a matter ofcontention.

The problems that are associated with having prescribed forms are as follows:

(a) Legislation requiring that these forms be reproduced in a manner substantially the
same as prescribed can lead to disputes based on mere technicalities in respect to
production or printing of a form;

(b) Prescribed forms can be stockpiled and often become out-of-date and still used
without agents becoming aware;

(c) Some forms cause a duplication of information (eg 22a & 27c or 30c, BCCM 14 &
Sales Contract) that is entirely unnecessary. Such duplication can inadvertently lead
to unintentional irregularities and unintended non-compliance;

(d) the regular requirement to update prescribed forms version numbers & logos causes
unnecessary expensive compliance costs within the industry;

(e) These requirements:
a. cause additional workload within the industry;
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b. waste paper and;
c. add significantly to transaction costs.

Recommendation

We submit that where possible the requirement for prescribed forms be removed and that
regulated information for buyers be included within a residential contract itself as
recommended in the SDPC report.

In other cases (eg appointment of agents), regulated warnings, information and other text
that should appear in and be part of specific industry documents. This method is used in
other States with great success

Refer SDPC Report item JJ. 6 and in particular recommendation JJ. 6. J.

2. Trivial Infringements

Clients have reported Office of Fair Trading (OFT) conducting records investigations intent
on finding even the smallest infringements. Such inspections and subsequent follow-ups by
the OFT can last months and even years, resulting in minor breaches with minor frnes.

One instance involving a minor discrepancy within a recognised industry trust accounting
software program (where no monies actually went missing) lasted two years and caused a
major heart attack to the Licensee concerned. The eventual outcome being that the OFT
agreed to split the costs of the investigation with the licensee and drop the charges.

We agree that unannounced inspections are an important part of industry surveillance, but it
appears that some inspectors are intent on prolonged investigation for minimal benefit. Such
an attitude can only alienate the OFT from the industry, thereby reducing their effectiveness
as a surveillance and enforcement agency.

A number of Agents have even expressed a real fear of speaking out against the OFT for fear
of retribution.

Recommendation

We submit that for minor infringements, counselling and the prescription of mandatory
training in the area of concern would help resolve the matter more readily than the threat of
penalty.

Training could range from an education session with the Inspector through to enrolment in an
accredited training course covering the minor breach. Such an approach would certainly
reduce angst, secure greater co-operation and save a great amount of currently wasted time.

3. Rulings on Interpretation of the Act

As mentioned above, OFT inspectors are more than happy to 'direct' agencies in respect to
perceived errors in operation (whether such direction is correct or not), but when a Real
Estate Agency contacts the OFT for advice or ruling on the interpretation of some aspect of
legislation, the standard response is, "We are not at liberty to give advice. You will have to
wait 'til the courts rule on the matter."

This is a very common complaint by our clients.

Given that most legal professionals cannot agree upon the intended meaning of many aspects
of legislation relating to the Real Estate industry, it is extremely unfair to force Agencies to

Page 3 of7



walk a tightrope of uncertainty waiting for the court case that mayor may not find them in
breach 0 f legislation.

Agents have every right to be informed of the OFT interpretation and for the OFT to publish
rulings in respect to legislation. Surely when legislation is drafted it is done so with a specific
intent in mind. We fail to understand how such intent cannot be explained to those Agents it
affects prior to them inadvertently breaking the law because of misinterpretation of
ambiguous or difficult-to-understand legislation.

Recommendation

We submit that an advisory service be implemented to provide agents on rulings to do with
legislation and the running of their businesses.

4. Penalties

Real Estate Agents appear to be assumed guilty until proven innocent. The severity of fines
in respect to breaches of legislation is certainly a very good way to demonstrate this point.

We have previously published an article (addendum A) outlining fines within the Real Estate
Industry compared to other industries and criminal law. Our findings were astounding!

PAMDA differentiates NOWHERE between accidental, inadvertent and victimless breaches
on the one hand and those committed with an 'intent to defraud' or that cause actual losses!

The penalties do NOT seem to deter the real 'scammers' and 'racketeers' whose blatant
intent is to break the law, but can easily bankrupt a genuine agent trying to do the right thing.

Recommendation

We submit that when redrafting PAMDA legislation all penalties be reconsidered and
accommodation be made, where applicable, for unintentional infringements.

Refer SDPC Report item 11.3 and in particular recommendation 11.3.1.

5. Regulated Commissions

Please refer to the attached document (Addendum B), "Submission for Consideration 
Deregulation of Real Estate Commissions".

6. Salesperson/Property Manager Licenses

This topic is a bone of contention by every Real Estate Agent in the State. It is a requirement
by law to be registered before Salespeople and Property Managers can actually perform their
jobs. To gain registration they must undertake the appropriate training for their position.

The issue is not the training. It is the fact that it takes approximately six weeks for a
certificate to be issued by the OFT AFTER successfully completing the appropriate training.
The excuse given by the OFT is that certain criminal checks must be undertaken to ensure the
suitability ofthe professional to take on the desired position.

The fact of the matter is that one of two things occurs during this six week period. A
Salesperson/Property Manager goes hungry for the term or the Licensee pays them to earn no
income for the business. Either case is totally inappropriate!
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Recommendation

We submit that the requirement for sales people and property managers to be licensed is
removed from legislation and procedures be implemented as outlined in the original SDPC
Report.

Refer SDPC Report item 3.3 and in particular recommendation 3.3.2.

7. Valuations by Valuers

In accordance with the PAMD Act a Real Estate Agent must comply with sections 574 &
574C by supporting their opinion of the value of a property by supplying the Seller with a
CMA (Comparative Market Analysis). There are strict guidelines as to how an opinion must
be formulated and how the CMA must be completed.

It appears however, that there is no such requirement placed on financial institutions or
independent property valuers.

The issue here is that Real Estate Agents go to great lengths to value and subsequently sell
properties to the best advantage of their client (the Seller), in accordance with the above
mentioned legislation. On many occasions the financial institutions value can be well under
'market value' and subsequently the sale falls through for finance reasons.

Under such circumstances the financial institution will give absolutely no support for their
valuation. WHY?

It would seem only fair that anyone providing a valuation on real property in Qld should
comply with sections 574 & 574C of the PAMD Act, by always providing a supporting CMA
with their valuation.

Recommendation

We submit that for the purposes of valuing real property in Qld these sections of the PAMD
Act MUST apply.

8. Standardised Training

In covering issues with training we come back to the fact that NO ONE is able to get
defmitive rulings on the true intent oflegislation.

It has become apparent that different Registered Training Organisation's (RTO's) interpret
legislation in different ways and subsequently vary their training accordingly. One of the
most common reasons for contact with us by our clients is where two or more employees
within an agency, having been trained by different RTO's, have differing opinions on how to
perform certain aspects of their roles within the agency. Most enquiries revolve around
forms.

In many cases we are unable to assist, advising them to contact the OFT for further
clarification. Needless to say, subsequent feedback is that the OFT were not prepared to give
any legal advice.

Recommendation

We submit that our recommendations under item 4 above be implemented
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9. BCCMA

Currently PAMDA & BCCMA overlap to a degree causing unnecessary duplication of effort
and paperwork in respect to residential property sales.

Recommendation

We submit that Government should re-consider April 2011 BCCMA requirements regarding
the contents of Disclosure notices regarding "extent" of divergence etc. There should only
be one form of BCCM disclosure/warning/information statement - not 3 as currently
applies.

Further, the BCCMA should be brought into alignment with a new form of PAMDA that
provides a much less prescriptive form ofregulation.

10. Definition of 'residential real estate'

There have been a number of expensive court actions that involve the interpretation of the
statutory definition.

Recommendation

We submit that the inherent uncertainty must be removed. For example it should be clarified
that PAMDA requirements does not apply to broadacre residential land (with or without a
residence) that is intended for subdivision.

11. Put and Call Options

There have been a multitude of expensive court actions to determine the circumstances in
which PAMDA applies to options.

Recommendation

We submit that the inherent uncertainty must be removed. It is submitted that PAMDA
should be expressed not to apply to the formation of a contract as a result of an option if it
was complied with when the option was entered into.

12. Appointment of Agent

There have been expensive court actions relating to the failure to express Part 4 of a PAMD
form 22a the means by which the agent intends to "perform the service". This serves no
purpose.

Recommendation

We submit that the requirement to specity how an agent intends to perform the sales service
be removed.

13. Lawyer's Certificate

A lawyer must disclose any relationship with the seller etc. in the s 365 certificate in a form
32a.

However if a lawyer has such relationship they are precluded from providing a form 32a
certificate in relation to the waiving or shortening of a cooling off period under sections 369
and 370 of the PAMDA.

In the first instance, the categories of "business relationship" are insufficiently defined.

Page 6 of7



Moreover, there appears to be no logical reason for the different standards. Surely the
'mischief is overcome by the disclosure and the general law will apply to protect a buyer if a
solicitor with a relationship exerts undue influence to secure a cooling-offwaiver.

This causes difficulty and inconvenience in practice as a buyer's preferred lawyer may in fact
have some business association with an agent that can disqualifY him or her from providing a
s 369 or s 370 certificate.

Recommendation

We submit that there be the additional qualification for a solicitor providing a cooling-off
waiver or shortening certificate be removed provided disclosure ofany relationship is made.

Splitting ofPAMDA

We generally support the regulation of PAMDA by way of a separate Act that is a much less
prescriptive form of regulation, allows for incorporation of regulated information for buyers
within contracts themselves (rather than in prescribed forms) and allows the general law and
other consumer provisions (eg. Australian Consumer Law) to provide the protections that are
appropriate.

Summary

the legislation drafting process

estate legislation.

In addition to the above items of concern we believe that the SDPC Report is extremely
comprehensive and identifies other issues that should be addressed within current legislation.

Generally agents believe that:

(a) they are being singled out for persecution as an industry
(b) legislation is poorly drafted
(c) legislation is difficult to understand
(d) there is not enough industry consultation

There is definitely a great deal of room for imlJrovelnellt

Page 7 of7



Addendum A

Real Estate Agents are Criminals

By Alan Liddle
www.adlsoftware.com

It appears that the law treats Real Estate Agents as criminals, with very little (or no) tolerance allowed for genuine error.

After doing a little research I have found that the penalties dished out to Real Estate agents for breaches of the PAMD Act can be quite extreme
compared to other legislation.

Here are some comparisons:

$40,500 Nil
$15,000 3 Years

$15,000 3 Years

$15,000 2 Years

$15,000 2 Years

$15,000 1 Year
$15,000 1 Year

$15,000 Nil
lex. $15,000 Nil

$15,000 Nil

$7,500 1 Year

$3,750 Nil

$2,100 9 Months
$4,500 18 Months

$6,375 Nil

lace. $15,000 3 Years
$7,500 2 Years

Nil 2 Years

Nil 2 Years
Nil 2 Years

order. $3,000 1 Year

Given that all PAMD offences mentioned above can be either committed by genuine error or are totally absurd in themselves and bear no mention of
'intent' to commit fraud, and the majority of the other Acts' offences clearly involve 'intent' and/or are far more serious offences, it is no wonder you
feel like malicious criminals these days.

How can a drink driver receive a maximum penalty of $2,100 or 9 months imprisonment and you can cop a maximum fine of $15,000 or one year's
imprisonment for accidentally banking the wrong amount in a trust account. Why does a solicitor receive a maximum penalty of $3,750 for exactly
the same accident? And since when can a person 'accidentally' drive a motor vehicle while under the influence?

I estimate there to be at least 373 offences involving penalties in the PAMD Act (without actually counting them). The minimum penalty appears to
be $7,500. The intent to defraud is NOT mentioned in anyone of these offences. Surely this means that the legislation assumes your intent to defraud
in all cases.

Just food for thought!
(The above article represents the opinion ofAlan Liddle and is not meant as professional advice nor is it necessarily the opinion of

A.D.L. Software.)



Addendum B

Submission for Consideration
Deregulation of Real Estate Commissions

(by Alan Liddle & Peter Carter on behalf of the collective clients of ADL Software - Totalling in
excess of 1,500 within the Real Estate Industry Queensland)

This submission relates to the proposed deregulation of residential real estate commissions in Queensland and
proposes a means by which such change could take place whilst fairly considering the effects of such change on
consumers, taxpayers and the Real Estate Industry in Qld.

This proposal has been compiled through consultation with the ADL client base and from resulting feedback. It
accurately reflects the concerns of real estate agents in respect to legislative changes that were flagged by the
Minister in his media statement of 15 June 2011.

legislation Objective

Objectives in respect to the proposed changes:

1. To bring Queensland into line with other States in Australia;
2. To increase competition in the industry for the benefit of both consumers and agents;
3. To ensure consumer protection.

Current Implementation

The quantum of residential real estate commiSSions are regulated in Queensland only by the imposition of
Maximum Commissions in respect to real estate transactions (see Schedule 1A of the Properly Agents and Motor
Dealers Regulation 2001).

There is NO requirement for an agent to charge the maximum commission in respect to a real estate transaction.

There is already a growing trend within the industry of discounting commissions to attract greater market share
(especially in sales), although many agents prefer to charge the maximums outlined in the PAMDA Regulations as
a matter of course.

Current practice already allows consumers to negotiate their commissions. They are encouraged to negotiate when
entering into agency agreements (refer the Commission item on both the PAMD Form 20a and Form 22a which
alerts the consumer to the fact that, "You have a right to negotiate an amount lower than the 'maximum' amount of
commission").

There is a concern within the industry, in relation to current practice, that:-

(a) current sales commission maximums do not allow for variations in property pricing and saleability
between different region types (eg. Inner City, Urban, Regional, Country, etc.); and

(b) the maximum commissions have not been updated since 1986, no longer reflecting current input costs.

In reality Queensland already has a system that meets legislative objectives 2 & 3 (scope for greater industry
competition and protection for consumers against excessive commissions). The deficiency is that maximum
commissions are prescribed at all.
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Minister's Proposals

Being in line With Other States:

Alignment with other States in and of itself does NOT make a course of action correct, although in this instance it is
generally agreed throughout the industry that deregulation of commissions is best for the industry. Having said this
it must be questioned as to whether the current system is or is not already a deregulated system with built in
consumer protection. I personally believe that our current system achieves the objectives of the proposed reform,
with a question mark over the effectiveness in the way that maximum commissions are determined.

If it is of value that Qld come into line with other States, then why add additional legislation that the other States
have NOT introduced (ie. QCAT Jurisdiction over allegations of harsh commissions). Wouldn't this then make Qld
'out-of-line' with the other States?

Minister Paul Lucas states, "While there may be perceived concerns that deregulation may lead to increases in
commissions, the experience in other jurisdictions shows that this is not the case". Given that these successes have
been achieved in other States without the implementation of a QCAT style "added protection" for consumers,
wouldn't it be fair to assume that it would work in Qld without QCAT intervention as well?

Additional Disclosure:

It has been proposed that "any changes will have strong protections including strong disclosure". Queensland
already has the most regulated real estate industry procedures with the highest form of agent disclosure for any
State in Australia. The addition of further disclosure will only add to the overall burden of agents and add additional
uncertainty to the real estate sales process.

Currently agents must declare their commissions and other remunerations of everyone concerned to prospective
buyers in respect to a property sale. Such disclosure was implemented:-

(a) by means of form 22a to inform sellers of the extent of their obligations to the agent; and
(b) by means of form 27c to inform buyers of commission and marketing fees and allow them to decide if the

proportion of the sale price allocated to remuneration was excessive.

The current disclosure requirements are onerous and the consequences of inadvertent non-compliance are harsh. It
is hard to imagine how further disclosure would afford any better protection to consumers.

Jurisdiction over aIlE~g<:lti(llnsof

Making the way clear for any seller to easily dispute commissions without qualification after a sale is completed,
regardless of the commission charged, is fraught with danger. At the very least it undermines the legal
fundamentals of "a meeting of minds" and is in contradiction to accepted contract law principles - why have the
agreement in the first place? This proposal can only be detrimental to the industry and ultimately to consumers.

Without guidelines or recommended commission rates, how will the market know what's "fair" and how will agents
be able to set them?

Further, recent media reports indicate that QCAT is currently struggling with a higher than expected rate of tribunal
disputes (60% more than expected over the past 18 months). A further influx of claims under the proposed
deregulation of commissions will further degrade QCAT's effectiveness as well as overly burdening the real estate
industry.

Saleability and effort required to market:

The minister's media statement suggests that saleability and effort required to market a property are factors that
should be taken into consideration when QCAT adjudicates on whether a commission is excessive.

Real Estate agencies can go to great extremes of marketing to ensure that their agency gains maximum exposure
and attract the greatest number of potential buyers to provide maximum selling potential for a seller's property.

To provide a seller a quick and seemingly effortless sale an agency may, at no additional direct cost to the
consumer, spend large amounts of money on advertising and exposure. Along the way they will also have many
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properties that require considerably more effort to sell for no other reason than the right buyer took longer to walk
through their doors.

In many cases, where a property does not sell at all (often because the seller is unrealistic about the property's
value), an agent will put in a great deal of effort for no reward whatsoever. A real estate agent faces the same risk &
responsibility regardless of whether a property sells or not.

On a $400,000 property sale, a real estate agent can achieve a maximum commission of $10,450 for weeks or
months of work. From 1st August 2011 the State Government will gain $11,825 as a tax on the same transfer and
for playing no part in respect of the transaction. Which is 'fairer'?

What is a Fair Commission?:

Generally a seller considers a fair commission to be one where they net a figure (after commission) for the sale of a
particular property which accords with their opinion of its value.

It is relevant that sellers often have optimistic expectations of their property's worth. Dissatisfaction with commission
payments arises after an eventual sale at below the anticipated figure. Such dissatisfaction is therefore a product of
a disappointing sale and therefore the state of the market, rather than as a result any conduct or under-performance
of the selling agent.

Unrealistic price setting can be due to lack of education, an unrealistic opinion of the attributes of their property or
having been given an inaccurate opinion on value by a friend or even the selling agent. This practice may be worthy
of legislative oversight. Certainly the "fairness" of contractually agreed commission rates is not.

Currently agency agreements must be completed in such a way that commission is specified as both percentage
and amount based on listing price. It is in 'Biack & White' for the client to see. They know what it is up front. If they
are not happy with it they can negotiate or go elsewhere. It is their choice. At the time of signing, in 100% of cases,
the stated commission is considered by the seller to be a 'FAIR COMMISSION'.

Sellers should not be allowed to cry "unfair" simply because their expectation of price was not achieved. Under a
deregulated system there would be nothing stopping a seller from negotiating a sliding scale commission based on
price achieved - such an agreement would certainly work in favour of the consumer.

What's Fair for the Consumer Should be Fair for the Agent:

If it is deemed 'fair' that consumers can take advantage of QCAT after the fact, to get a reduction in commissions,
then wouldn't it be 'fair' if agents could do the same thing to achieve a higher commission when a property is very
difficult to sell or doesn't sell at all because the consumer is unrealistic about the value of their property?

Expertise to Adjudicate:

Allowing third-party adjudicators, who have no formal understanding of running and managing a real estate agency,
the power to overrule commissions agreed upon by two educated parties to an agency agreement would be an
abuse of power that is unconscionable in the extreme. Pre-agreement consumer education & advisory services can
be the only route to greater consumer protection.

Same System - Other Industries?

What if it was proposed that a similar system should apply to other industries?

Example A:

1. A builder quotes on the building of a house for a client.
2. The client accepts the quote and building commences.
3. The builder completes the job promptly, exactly as was specified, to plan and to the client's satisfaction.
4. Then the client decides that the builder did the job too quickly and doesn't deserve the agreed fee.
5. Is it fair that QCAT then steps in and reduces the builder's fee?
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Example B:

1. A surgeon performs an operation on a patient.
2. The operation is NOT successful.
3. Should the patient be allowed to go to QCAT and ask for a reduction in fees?

Penalties for Providing Service

To allow aCAT to substitute 'fairer' commission undermines the entire rationale of incentive that is built into a
commission agent's process. The fact that sellers are prepared to pay commission at the maximum prescribed rates
evidences that they value such service accordingly. A much more significant economic indicator will be revealed
under deregulation, by the extent to which a seller is prepared to incentivise an agent whether it be at higher or
lower rate than the current maximum. Either way, as long as each party has equal bargaining power, the rate
agreed is an economic representation of the value placed by the consumer on the anticipated service.

Allowing after the fact intervention in remuneration, leaves it wide open for real estate agents to be penalised
through opportunistic disputation. Such undesirable behaviour should not be enabled by legislation.

"Problem with the Current 'Fixed' Commission System"?

It has been suggested by the Minister that there is a problem with the current 'fixed' commission system. This
statement has absolutely no grounding as consumers under the current commission system already have the ability
to negotiate any commission they like below a regulated maximum and are encouraged under regulation to do so.

A number of franchise groups and independent agencies already promote fixed, capped or discount commissions to
gain greater market share, providing consumers with greater choice.

There is the possibility that the Minister is alluding to a non-commission based system when referring to a 'non
fixed' commission system. If this is correct then it would be important to point out to the Minister that a non
performance based remuneration system cannot work. There will be no incentive for agents to actually sell
properties and consumers will be far worse off.

Current Maximum Commissions

It is an economic axiom that regulated maximum prices generally become de facto standard prices. Despite growing
price competition, this is what has to some extent, in the residential property sales industry.

Deregulation will in many instances put downward pressure on commission rates and the overall cost of sale
transactions. It may also promote:-

(a) separate agent representation of buyer and seller in the one transaction, each agent being separately
remunerated; and

(b) variable commission rates dependant upon sale price achieved.

These are for the market to resolve ultimately, most likely to the benefit of consumers.

The trade-off for these benefits must be scope for agents to charge at higher than the current maximum rates in
appropriate situations relevant to region and property category.

Many of our regional clients regularly complain that the current maximum commission does not allow them to
charge enough commission to cover the work they normally have to do to make a sale. In regional areas prices are
generally a fraction of prices in the cities and because of the potential distance between properties they are limited
to the number of property inspections they can achieve in any given day.

The market is likely to set its own levels taking into account the circumstances of country and regional agents.
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Submission

Our feedback indicates that generally the industry is in favour of deregulated commissions provided it is not
accompanied by further burdensome regulation and any subversion of privity of contract.

The potential for consumers to contest commissions without qualification after the sale is completed is totally
unacceptable to all agents that we have communicated with.

Given that the only impediment to the current system being classed as a deregulated system is the maximum
commissions as set out in Section 1A of the Properly Agents and Motor Dealers Regulation 2001, the legislative
objectives can be accomplished simply by the repeal of this regulation.

Currently many agencies promote discounted, flat fee or capped commissions and consumers are already
encouraged to negotiate.

A report by the Service Delivery and Performance Commission, as a result of a review into PAMDA, published in
2008 states, "Of the 2454 complaints against real estate agents (excluding resident letting agents) in the period 1
July 2005 to 30 June 2007, ten resulted in court proceedings and one led to a CCT disciplinary proceeding. The
number of proceedings is extremely low given the size of the industry (an estimated 176,000 residential real estate
transactions in Queensland per annum (REIQ)". This certainly indicates that additional regulation in respect to
consumer protection in the real estate industry is not warranted.

Government should resist any bias in its efforts to provide 'fairness' to the consumer at the expense of 'fairness' to
one of the State's major industries.

In our opinion, any efforts to allow consumers to contest performance based commissions after successful task
completion by real estate agents will undermine the very concept of being paid for results. This could lead to non
performance-based systems such as time-based 'per month' fees being charged which mayor may not be
supplemented with lower performance-based commissions.

A non-performance based system would lead to poorer service/performance standards from agents, possibly
resulting in degraded sale prices, longer listing times and ultimately much less consumer satisfaction (unless maybe
if you're the buyer).
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Proposed Solution

Deregulation can be achieved very simply to be in line with other States.

1. Remove Section 1A from the Property Agents and Motor Dealers Regulation 2001.
2. Modify agency agreements to provide greater warning to consumers in respect to:

a. Their right to seek an independent valuation of their property before signing;
b. Their right to seek independent advice before signing;
c. Their right to shop around;
d. Their right to negotiate the commission;
e. The fact that once the agreement is signed they will be committed to pay the agreed commission on

successful performance by the agent.

Note: This solution is in line with current Chapter 11 legislation for Buyers. It would provide Sellers no more
and no less protection than Buyers currently have.

To reiterate, in the words of the Honourable Minister Paul Lucas, "While there may be perceived concerns that
deregulation may lead to increases in commissions, the experience in other jurisdictions shows that this is not the
case". The other jurisdictions did NOT implement a QCAT style system in their deregulation process for it to work
'fairly'. It is certainly 'fair' to assume that the same would apply in Queensland.

Benefits of the New Approach

.. All objectives of proposed legislation will be met with maximum effectiveness, assuring the required
consumer protection.

• There will be greater certainty given to the contracting process.
.. Legislation will be easier to understand.
• There will be minimal cost to changing the legislation.
.. There will be minimal cost to the real estate industry.

Disadvantages

Cl None

an or an agreed alTlOl..mt
knowing full well that you might not get paid even after performing to the letter of the

agreement?
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Do N

Sales Contract Signature Page

below without reading, understanding and
acknowledging the following.

I1 we (the Buyer(s)) aclmclwled§:les & understands that I/we:

o

o
o
o
o

Buyer's) Initials
can change our mind about purchasing the property during a 5 day cooling-off period. (Item (1) of
the Buyer's Information Statement)

may seek independent legal advice &/ or an independent valuation of the property up until the expiry
of the cooling-off period. (/tem (2) & (3) of the Buyer's Information Statement)

may be required to pay to the Seller a termination penalty of up to 0.25% of the purchase price if I/we
terminate the contract during the cooling-off period. (Item (1) of the Buyer's Information Statement)

have read and understand the Buyers information Statement (Previous Page)

have read all pages of this Contract.

have not felt pressured into signing this Contract.

You S 0 obtain independent legal advice and an
inll""'!lDII"Dll'"\ldent valuation of roperty.

(1 ) Buyer Name:

Signature: Date:

(2) Buyer Name:

Signature: Date:

(3) Buyer Name:

Signature: Signature: Date:

(4) Buyer Name: Witness Name:

Signature: Signature: Date:

Seller(s) Signatures:

(1 ) Seller Name: Witness Name:

Signature: Signature: Date:

(2) Seller Name: Witness Name:

Signature: Signature: Date:

(3) Seller Name: Witness Name:

Signature: Signature: Date:

(4) Seller Name: Witness Name:

Signature: Signature: Date:

Deposit Holder: (To be signed on receipt of Initial Deposit)
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