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INTRODUCTION

I welcome the introduction of the Human Rights Bill 2018 into the Queensland Parliament.
The benefits associated with formalised and comprehensive protection of rights by way of
statutory or constitutional reform far outweigh any perceived disadvantages, and the Human
Rights Bill 2018 is an improvement on the other comparative instruments in Australia — being
the Human Rights Act 2004 (ACT) (‘ACT HRA”)and the Charter of Human Rights and
Responsibilities Act 2006 (Vic) (‘Victorian Charter’).

THE 2016 INQUIRY AND 2016 SUBMISSION

I wrote a submission to the Legal Affairs and Community Safety Committee Inquiry into a
possible human rights Act for Queensland, which reported in 2016. I attach my submission to
the 2016 inquiry (‘2016 submission’), and base my current submission (‘2018 submission’)
on that submission. Please refer to Annex A.

THE 2016 INQUIRY AND 2016 SUBMISSION

Economic Social and Cultural Rights

In my 2016 submission (pp 5-6), I recommended that ‘any Queensland human rights
instrument protect civil, political, economic, social and cultural rights, those rights being
indivisible, inter-dependant, inter-related and mutually reinforcing.’

I welcome the inclusion in the Human Rights Bill 2018 of the right to access to education, the
right to access to health services without discrimination, and the right to not be refused
emergency medical treatment. Recognition of some economic, social and cultural rights in
the Human Rights Bill is a first step toward comprehensive recognition of the full suite of
economic, social and cultural rights.

However, it remains a partial solution to the protection and promotion of human rights, with
civil, political, economic, social and cultural rights being indivisible, inter-dependant, inter-
related and mutually reinforcing. I recommend the Committee consider:




Human Rights Bill 2018 Submission No 014

Dr Julie Debeljak
Human Rights Bill Qld

e expanding the scope of the protection of the right to health to embrace the
entirety of the right to health as per art 12 of the International Covenant on
Economic, Social and Cultural Rights (1966) (‘ICESCR’); and

¢ including in the Human Rights Bill the full suite of economic, social and cultural
rights as guaranteed in ICESCR.

Limitations Provision addressing all Rights

In my 2016 submission (pp 6-7), I discuss the benefits of having an external limitations
provision that operates uniformly across the rights in a rights instrument, rather than having
limitations provisions that are internal to each right. I prefer the use of external limitations
provision, and support the inclusion of an external limitation provision in the Human Rights
Bill. However, external limitations provisions must take into account ‘absolute rights’. At
international law, absolute rights are not susceptible to limitation and/or balancing, and ought
not be subject to the external limitations provisions.

I recommend the Committee amend section 13 of the Human Rights Bill to state the s 13
limitation provision does not apply to the following absolute rights:
O the prohibition on genocide;
O the prohibition on torture or cruel, inhuman and degrading treatment or
punishment;
O the prohibition on slavery and servitude;
the prohibition on prolonged arbitrary detention;
O the prohibition on imprisonment for a failure to fulfil a contractual
obligation;
O the prohibition on the retrospective operation of criminal laws;
O the right of everyone to recognition everywhere as a person before the
law; and
O the right to freedom from systematic racial discrimination.

o

Limitations Provision and Proportionality

The Human Rights Bill addresses limitations to rights in s 13. Section 13(2) outlines the
factors that may be relevant to assessing whether a limit to a right is reasonable and
demonstrably justified. Section 13(2)(e) - (g) explicitly outline the test for proportionality. I
welcome this explicit direction regarding the proportionality test, and consider it an
improvement to the limitations provision.

‘Compatible with human rights’

In my 2016 submission (pp 7-9), I discuss the importance of the limitations provision in
assessing rights compatibility. I also highlight the fact that jurisprudence generated under the
Victorian Charter is in a state of flux: some judges have held that s 7(2) has no role to play in
relation to statutory interpretation under s 32(1); whilst some judges have held that it is only
relevant to the exercise of judicial discretion under the s 36(2) power to issue a declaration of
inconsistent interpretation. In my opinion, both positions are incorrect.

In my 2016 submission, I recommended that the concept of ‘rights compatibility’ be clearly
defined to include s 7(2) analysis — that is, legislation will be compatible with rights where
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the legislation limits rights but that limit is reasonable and demonstrably justifiable — and I
am pleased to see this reflected in the Human Rights Bill.

I welcome the definition of ‘compatible with human rights’ in s 8 of the Human Rights Bill,
and the consistent use of the term ‘compatible’ throughout the inter-related provisions,
including ss 13, 48 and 53. The Human Rights Bill as drafted offers the best opportunity to
avoid the generation of problematic jurisprudence, as has occurred under the Victorian
Charter.

I do, however, offer two recommendations, to the Committee. The first is a drafting
clarification to avoid doubt, and the second relates to clarifying parliamentary intent in the
extrinsic materials. I recommend the Committee:

e redrafts 13(2) to add the word ‘demonstrably’ so that s 13(2) reads: ‘In deciding
whether a limit on a human right is reasonably and demonstrably justified in a
free and democratic society...’

e consider re-producing the flowchart on page 8 of my 2016 submission in the
Explanatory Memorandum to the Bill, or in a revised Second Reading Speech, or
in parliamentary debate. This will clearly indicate the intended operation of the
inter-related provisions, and bolster arguments in court in support of
parliament’s intended operation of the inter-related provisions.

Remedial Interpretation under s 48

In my 2016 submission (pp 9-12), I discuss the importance of approaching the interpretative
provision in s 48 as a remedial interpretation provision (at 9):

Under statutory instruments, rights-compatible interpretation becomes the remedy. If a law
unreasonably and/or unjustifiably limits a right, a complete remedy is to give the law an interpretation
that avoids the unreasonable and/or unjustifiable limitation. In other words, a rights-compatible
interpretation is a complete remedy to an otherwise rights-incompatible law.

I also highlight that a remedial approach to interpretation offers something more than an
ordinary approach to interpretation, with the latter merely being a codification of the principle
of legality (at 10):

If s 32(1) is not given remedial force, as reflected in the adoption of the UK/NZ Method, then the
Charter in truth contains no remedy for laws that unreasonably and unjustifiably limit rights. In other
words, the Charter does no more than codify the common law position of the principle of legality
(which is little protection against express words of parliament or their necessary intendment), and
clarifies the list of rights that come within that principle. This simply was not the intention of the
Charter-enacting Parliament.

I also indicate that the intention of the Charter-enacting Parliament in Victoria, which was to
introduce remedial interpretation of the type reflected. However, this intention has not been
reflected in the jurisprudence considering s 32 of the Victorian Charter and its extrinsic
materials, even though there was ample indication of parliamentary intention for a remedial
approach to interpretation.

Given this, I implore the Queensland Parliament to learn from this lesson, and ensure its
intention is not open to question and/or manipulation — that is, the Queensland Parliament
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needs to be clear that s 48 enacts remedial interpretation rather than codifies the principle of
legality.

I recommend that the Committee ensure there is ample evidence in the extrinsic
materials (Explanatory Memorandum, Second Reading Speech, debate) to the Human
Rights Bill pointing to a remedial operation for s 48 of the Human Rights Bill. Options
to achieve this include:

¢ clearly stating in the extrinsic materials that s 48 is intended to have remedial
reach;

e clearly indicating that the purpose of s 48 interpretation is to remedy legislative
provisions that unreasonably and/or unjustifiably limits a right by giving the
provisions an interpretation that avoids the unreasonable and/or unjustifiable
limitation;

o clearly indicating that, as a matter of pragmatic and efficient law-making, the
parliament is empowering the judiciary to ‘fix’ rights-incompatible laws on its
behalf where the ‘fix’ can be achieved through remedial interpretation;

e clearly indicating that s 48, although limited to the constitutional boundaries of
interpretation, goes beyond interpretation as ordinarily understood;

e re-producing the flowchart on page 8 of my 2016 submission in the Explanatory
Memorandum to the Bill, or in a revised Second Reading Speech, or in
parliamentary debate;

e clearly indicating that the Human Rights Bill is intended to reflect the New
Zealand and British approaches to analysis, referring to:

0 The New Zealand case of R v Hansen [2007] NZSC 7, as per McGrath J,
Blanchard and Tipping JJ;

0 The British case of Poplar Housing and Regeneration Community
Association Ltd v Donoghue [2001] EWCA Civ 595.

Strength of Remedial Interpretation

In my 2016 submission (pp 12-18), I discuss the strength of the remedial interpretation — that
is, how far does the Queensland Parliament want the judiciary to go in ‘fixing’ rights-
incompatibility through interpretation?

As indicated in the 2016 submission, the approach from the British decision in Ghaidan v
Godin-Mendoza [2004] UKHL 30 (‘Ghaidan’) is to be preferred for the reasons I give on
pp 16-17. In short, Ghaidan is to be preferred because:

e Given that judges are not empowered to invalidate laws that unreasonably and/or
unjustifiably limit the protected rights, s 48 rights-interpretation must provide a
remedy;

e Given the limited remedies available against public entities under Division 4 of Part 3
of the Human Rights Bill, and the ability of a public entity to rely on statutory
provision that are not compatible with human right under s 58(2), s 48 must provide a
strong remedy via interpretation to protect the rights of individuals from unlawful
conduct of public entities under Division 4 of Part 3; and
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e Judges do not have the final say, and parliament remains sovereign. The executive
and parliament can respond to any s 48 interpretation by way of legislative
amendment.

I repeat my recommendation from the 2016 submission here. I recommend that s 48:

e Be drafted to clearly establish that the rights-compatible interpretation provision
must be given a strong remedial reach similar to Ghaidan in order to properly
protect and promote rights in Queensland;

e This strong remedial approach should be evidenced by explicit statutory
language in the Human Rights Bill itself, and bolstered by explicit language in
the extrinsic materials, including the Explanatory Memorandum and Second
Reading Speech.

The Override

I discuss the need for and operation of override provisions in my 2016 submission (pp 18-19).
The Human Rights Bill does provide for an override in Division 2 Part 3.

I re-iterate that statutory human rights instruments preserve parliamentary sovereignty,
making an override provision superfluous. I also re-iterate that any override provision be
acknowledged to operate like derogation at the international level, and thereby be exercised
within the strict confines of art 4 of the International Covenant on Civil and Political Rights
(1966) (ICCPR), which states:

Article 4(1): ‘In time of public emergency which threatens the life of the nation and the existence of
which is publicly proclaimed, States may take measures of derogation from obligations under the
ICCPR, to the extent strictly required by the exigencies of the situation, provided measures are not
inconsistent with other obligations under international law and do not involve discrimination on basis
of race, colour, sex, language, religion or social origin.’

Article 4(2): No derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be made
under this provision.

As per art 4 of the ICCPR, derogation is subject to strict requirements of necessity,
proportionality and the rule of law. To be consistent with international human rights law
obligations, exercises of derogation must meet the following restrictions:

e Certain categories of rights are non-derogable;
e For those rights that are derogable, derogation must:
O limited in time — temporary measures;
0 limited by circumstances — there must be an emergency threatening the life of
the nation;
O limited in effect — the derogating measure must:
* be no more than the exigencies of the situation require;
= not violate international law standards (say, of non-discrimination).

The Human Rights Bill only limits use of the override by circumstance. Section 43(4) states
that ‘it is the intention of Parliament that an override declaration will only be made in
exceptional circumstance’, with examples of exceptional circumstance including ‘war, a state
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of emergency, an exceptional crisis situation constituting a threat to public safety, health or
order.’

It is acknowledged that exercises of the override provision will be subject to a sunset
provision of 5 years under s 45 of the Human Rights Bill. However, this is not sufficient to
meet the limitation of time under the ICCPR because a derogation should be lifted at the
earliest point in time possible — not just re-visited in 5-yearly intervals. The fact that s 46
sanctions the re-enactment of override declarations reinforces that the limitation on time is
not sufficiently guaranteed.

The Human Rights Bill should be commended for including the limitation in circumstance to
the operation of s 43 of the Human Rights Bill. However, it does not go far enough.

I recommend to the Committee:

e first and foremost, that it does not include an override provision in the Human
Rights Bill and therefore removes s 43 from the draft bill;

e secondly, if an override is to be included in the Human Rights Bill, that the
provision be modelled on art 4 of the ICCPR, with additional restrictions being
incorporated into s 48 to accommodate:

O non-derogable rights;
O limitations in time; and
O limitation in effect.

Pre-Legislative Rights-Scrutiny

Statements of Incompatibility — the Executive

In my 2016 submission (pp 19-20), I discuss the operation of statements of compatibility. My
main concern was to ensure that any equivalent provisions in a Queensland instrument
require the relevant Minister to state “how it is compatible’ and explain the ‘nature and extent
of [any] incompatibility’. In this context, I highlighted the consistent gap in statements of
compatibility presented in Victoria — the gap being a failure to explain ‘how’ the Bill was
compatible or incompatible.

Section 38 of the Human Rights Bill is drafted on the basis of s 28 of the Victorian Charter,
which I recommended. However, there is no discussion of, or requirements for, the evidence
base to be presented as part of the statement of (in)compatibility.

I recommend the Committee amend s 38 (2) so that it reads as follows (the words in
italic indicating the words to be inserted into the existing draft s 38(2)):

‘The statement of compatibility must state—
(a) whether, in the member’s opinion, the Bill is compatible with human rights

and, if so, how it is compatible by reference to s 7(2) providing evidence for the
assessment; and
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(b) if, in the member’s opinion, any part of the Bill is not compatible with human
rights, the nature and extent of the incompatibility by reference to s 7(2)
providing evidence for the assessment.’

Parliamentary Rights-Scrutiny

In my 2016 submission (pp 20-22), I discuss parliamentary human rights scrutiny.

I welcome the elements of parliamentary scrutiny included in ss 39 and 40 of the Human
Rights Bill. I am, however, concerned that a stand-alone committee has not be established to
undertake the unique, time consuming and difficult task of assessing laws for compatibility
with human rights. I am also concerned that no provision has been made for ensuring the
portfolio committee has adequate time to consider and report on Bills for compatibility with
human rights.

I re-iterate the essence of my recommendations from the 2016 submission. That is, I
recommend to the Committee that:

e The Human Rights Bill establishes a free-standing committee tasked to assess the
rights-compatibility of proposed legislation, rather than add this jurisdiction to
the portfolio committee;

e The Committee amend s 39 as follows:

0 Section 39(1): the current s 39 should become s 39(1);

0 Section 39(2) should provide that no Bill can become a valid Act until the
Committee has reported on it to the Parliament;

0 Section 39(3) should provide that no Bill can become a valid Act until the
Parliament has ‘properly considered’ the Committee’s report; and

0 Section 39(4) should state that ‘a failure to comply with sub-
sections 39(1), (2) and (3) in relation to any Bill that becomes an Act is not
a valid Act, has no operation and cannot be enforced.’

e That a practice be established that during the legislative development phase, the
relevant department, in confidence, consult the Committee on draft policy and
legislative proposals pre-Cabinet approval.

Section 39

In my 2016 Submission (pp 24-26), I explore the complexities with ss 38 and 39 of the
Victorian Charter, with a particular emphasis on the complexity and ineffectiveness of's 39. I
recommended that any Queensland legislation not adopt s 39 of the Victorian Charter, but
rather model any remedy provision on the Human Rights Act 1998 (UK) (UK HRA) or the
ACT HRA.

Unfortunately, ss 58 and 59 of the Human Rights Bill are modelled on Victoria. I re-iterate
my earlier recommended that the Committee:

e Not model the remedies available against public entities for unlawfulness on
s 39 of the Victorian Charter;

e Model the remedies available against public entities for unlawfulness on the
UK HRA or the ACT HRA.
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Part 4

I welcome the additional powers and functions conferred on the new Queensland Human
Rights Commission. There are better-placed individuals and organisations to comment on the
detail of the provisions, but I welcome the addition of informal and formal complaints
handling within the Human Rights Bill.

Section 57

If a declaration of incompatibly is issued by the Supreme Court, the Minister must prepare a
written response to the declaration and table of copy of the response in the Legislative
Assembly within six months under s 56. This conforms with the practice under the Victorian
Charter.

Section 56(2) and 57 impose an additional step in the process of responding to declarations of
incompatibly. Section 57 requires the portfolio committee to consider the declaration and
report on the declaration to the Legislative Assembly within three months. Section 56(2)
states that the Minister, in preparing their response to a declaration under s 56(1), ‘must
consider the portfolio committee’s report ... under s 57.

This is a welcome improvement on the Victoria Charter, and should be supported.

Extrinsic Materials to the Human Rights Bill

The Victorian experience with judicial interpretation of the Victorian Charter is instructive
for Queensland. The extrinsic materials to the Victorian Charter were closely examined by
the Victorian Court of Appeal in R v Momcilovic [2010] VSCA 50 (‘VCA Momcilovic’) and
the High Court of Australia in Momcilovic v R [2011] HCA 34 (‘HCA Momcilovic’). Despite
many indications in the extrinsic materials that the Victoria Charter was designed to replicate
the UK HRA and the approach to remedial interpretation laid out in Ghaidan, many judges
have characterised the Victorian Charter as doing no more than codifying the principle of
legality. Because of this, I recommend that the Committee should carefully review its
extrinsic materials to ensure the materials clearly signal the intent of the Parliament.

To this end, I make the following comments.

Explanatory Memorandum

On page 3, under the heading ‘[t]he model of the bill’, the Explanatory Memorandum notes
that ‘it will maintain the existing relationship between the courts, the Parliament and the
executive’. I am concerned that this language may be interpreted as sanctioning only ordinary
statutory interpretation and suggesting that the Human Rights Bill is designed to merely
codify the principle of legality. Similar wording was relied on in VCA Momcilovic and some
judgments in the HCA Momcilovic to reject a remedial approach to s 32 of the Victorian
Charter, and to support its characterisation as sanctioning ordinary interpretation and the
mere codification of the principle of legality. I recommend that the Committee revise this
wording and make it clear that the existing relationship between the arms of
government is preserved, subject to parliament sanctioning judicial remedial
interpretation where statutory provisions are rights-incompatible.
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On page 30 (the last full paragraph), the Explanatory Memorandum states that ‘the emphasis
on giving effect to the legislative purpose means that the provision does not authorise a court
to depart from Parliament’s intention. However, a court may depart from the literal or
grammatical meaning of the words used in exceptional circumstances.” This commentary is
likely to be used to promote a characterisation that s 48 interpretation is simply ordinary
mnterpretation based on Project Blue Sky reasoning, and to reject remedial interpretation based
on Ghaidan. I recommend that the Committee revise this wording to align the wording
of its intention to be closer to the wording in Ghaidan.

See pp 12-16 of the 2016 submission for the wording from Ghaidan, and p 16 for the
wording used by the Victorian Human Rights Consultation Committee in relation to the

Victorian Charter.

Second Reading Speech

On p 3185 of the Second Reading Speech, the Attorney-General states that ‘the bill draws on
the tradition of legislative protection of human rights associated with the United Kingdom
rather than the United States Bill of Rights.” This comment is directed to the debate between
statutory and constitutional models of rights protection.

In addition to this reference to the United Kingdom, I recommend that the Second Reading
Speech also indicate that the operation of the Human Rights Bill is intended to reflect
the operation of the UK HRA, particularly in relation to s 48 providing for remedial
interpretation based on Ghaidan.

Jors Dugety o4

Dr Julie Debeljak
Associate Professor, Faculty of Law
Deputy Director, Castan Centre for Human Rights Law

19 November 2018
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APPENDICES

e Annex l: the 2016 Submission

e Annex 2: Julie Debeljak, ‘Eight-year Review of the Charter of Human Rights and
Responsibilities Act 2006 (Vic)’, a Submission to the Independent Reviewer of the
Charter, June 2015, pp 1- 49.

e Annex 3: Julie Debeljak, ‘Inquiry into the Charter of Human Rights and
Responsibilities’, submitted to the Scrutiny of Acts and Regulations Committee of the
Victorian Parliament for the Four-Year Review of the Charter of Human Rights and
Responsibilities Act 2006 (Vic), 10 June 2011, pp 1-30.

e Annex 4: Julie Debeljak, ‘How Best to Protect and Promote Human Rights in
Victoria’, submitted to the Human Rights Consultative Committee of the Victorian
Government, August 2005, pp 1-27.

e Annex 5: Julie Debeljak, ‘Rights Dialogue under the Victorian Charter: the Potential
and the Pitfalls’ in Ron Levy, Molly O’Brien, Simon Rice, Pauline Ridge and
Margaret Thornton (eds), New Directions for Law in Australia: Essays in
Contemporary Law Reform (2017, ANU University Press), ch 38, 407-417.
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SUBMISSION TO THE QUEENSLAND
HUMAN RIGHTS INQUIRY

By Dr Julie Debeljak
Associate Professor, Faculty of Law
Deputy Director, Castan Centre for Human Rights Law
Monash University

April 2016

INT RODUCTION

I have written extensively on human rights models, particularly the VictQianter, the

United KingdomHuman Rights Acand the Canadia@harter. This submission attempts to

briefly answer the questions put in the Terms of Reference to the Queensland Human Rights
Inquiry.

More in-depth analysis is contained in my academic writing, which is referred to throughout
and which is listed in an Appendix to this Submission.

QUESTION 1(A): THE EFFECTIVENESS OF CURRENT LAWS AND
MECHANISMS FOR PROTECTING HUMAN RIGHTS IN QUEENSLAND AND
POSSIBLE IMPROVEMENTS TO THESE MECHANISMS

Change is needed in Queensland to better protect human rights. The constitutional
arrangement in Queensland (and many other Australian jurisdictions) gives the representative
arms of government an effective monopoly over the protection and promotion of human
rights. The judiciary has a limited role in protecting and promoting rights.

Four main factors create this monopoly:

1) The paucity of constitutionally protected human rights guarantees:

The Queensland Constitution does not comprehensively guarantee human rights. Even if
the Queensland parliament were to incorporate human rights guarantees into its
constitution, such provisions would have to be subject to a restrictive legislative
procedure (i.e. a ‘manner and form’ provision) to be effective.

Similarly, theCommonwealth Constitutiashoes not comprehensively guarantee human
rights. Although it contains three human rights — the right to trial by jury on indictment

(s 80), freedom of religion (s 116), and the right to be free from discrimination on the

basis of interstate residence (s 117) — and three implied freedoms — the implied separation
of the judicial arm from the executive and legislative arms of government, the implied
freedom of political communication, and voting rights — this fiafsshortof a

comprehensive list of civil, political, economic, social and cultural rights. A cursory

1
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comparison of these rights with th@ernational Covenant of Civil and Political Rights
(1966) (1ICCPR)): demonstrates this. Moreover, these rights have most often been
interpreted narrowly by the courts.

The result is that the representative arms of government have very wide freedom when
creating and enforcing laws. That is, the narrower rights protections and the narrower the
restrictions on governmental activity, the broader the power of the government and
parliament to impact on human rights.

[See further Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and
Melissa Castan (edsyontemporary Human Rights Issues in Austr@lihomson
Reuters, 2013) 37, 38-41.]

The partial and fragile nature of statutory human rights protection:

Queensland laws do and can provide statutory protection of human rights. Statutory
regimes, in part, implement the international human rights obligations that successive
Australian governments have voluntarily entered into. For example, the anti-
discrimination laws of the Commonwealth and the States partially implement the ICCPR,
the Convention on the Elimination of All Forms of Racial Discrimina{f@ERD’), and

the Convention on the Elimination of All Forms of Discrimination Against Women
(‘CEDAW)).?

These statutory regimes are more comprehensive than the protections offered under the
Commonwealth Constitutioiowever, the disadvantages of mere statutory protection far
outweigh this advantage. The disadvantages include:

a) the scope of the rights protected by statute is much narrower than that protected by
international human rights law;

b) there are exemptions from the statutory regimes, allowing exempted persons to act
free from human rights obligations;

c) the interpretation of human rights statutes by courts and tribunals has generally been
restrictive;

d) the human rights commissions established under the statutes are only as effective as
the representative arms of government allow them to be; and

e) the protections are only statutory— parliament can repeal or alter these protections via
the ordinary legislative process.

[See further Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and
Melissa Castan (eds}ontemporary Human Rights Issues in Austr@lihomson
Reuters, 2013) 37, 41-44.]

Thelnternational Covenant on Civil and Political Rightgpened for signature 19 December 1966, 999
UNTS 171 (entered into force 23 March 1976CCPR).

ICCPR opened for signature 19 December 1966, 999 UNTS 171 (entered into force 23 March 1976);
the Convention on the Elimination of All Forms of Racial Discriminatiopen for signature 7 March
1966, 660 UNTS 195 (entered into force 4 January 196€BRD’); the Convention on the Elimination

of All Forms of Discrimination Against Wom€@CEDAW), opened for signature 18 December 1979,
1249 UNTS 13 (entered into force 3 September 1981).
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3) The ineffectiveness of Parliamentary Sovereignty and Responsible Government:

The constitutional and legal foundations for Queensland and all Australian jurisdictions
are grounded in 9century assumptions about the capacity of parliamentary sovereignty
and responsible government to act as the bulwark against government interference with
individual rights. The constitutional drafters considered both the British and American
methods of rights protection, and settled on the Westminster model with its reliance upon
the rule of law, the doctrine of parliamentary sovereignty, and responsible government.

From a rights perspective, there are major difficulties with relying on parliamentary
sovereignty and responsible government for the promotion and protection of rights, and
excluding the judiciary from the institutional design regarding rights protection. The first
difficulty is whether parliamentary sovereignty and responsible government were ever
able to function as safeguards for human rights. The second difficulty is that neither
political conceptions operates in the same manner today as it did in yesteryear.

In relation to parliamentary sovereignty, as | have noted elsewhere: ‘the concept of
parliamentary sovereignty is concerned aboustheceof the law (that being

parliament) rather than tligiality of the law (that being laws that respect human rights).
Thus, in theory, the nexus between parliamentary sovereignty and human rights
protection is tenuous.Moreover, modern political structures, processes and practices
have undermined parliamentary sovereignty, resulting in an executive dominance of
parliament. Although parliament sovereignty was originally a reaction to monarchical
rule, today we have returned to rule by executive — thus sidelining the supposed benefits
for human rights of parliamentary sovereignty.

In relation to responsible government, the collective and individual responsibility of the
executive to parliament was supposed to be a safeguard against rights abuses. However,
responsible government has no greater a commitment to rights than parliament. Both
theories rely on voters bringing their representatives to heel on matters of rights, but
majorities are not guaranteed to act in the best interests of others, particularly minorities,
the vulnerable and the unpopular. Moreover, collective and individual responsibility of

the executive to parliament have waned as tools for government accountability, let alone
rights accountability. As | have noted elsewhere, ‘Parliamentary sovereignty and
responsible government do not adequately protect human rights today, and it is doubtful if
they ever could. This effective executive dominance of parliament suggests that (more
precisely) the executive monopolises human rights protection in Australia. Such
concentration of power in the executive is an ongoing challenge to the functioning of
representative democracy, and the more concentrated monopoly amplifies the threat to the
effective protection of human rights.’

[See further, Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and
Melissa Castan (eds}ontemporary Human Rights Issues in Austr@lihomson
Reuters, 2013) 37, 44-48.]

3 Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and Melissa Castan (eds),
Contemporary Human Rights Issues in Austrélihomson Reuters, 2013) 37, 45-46.

4 Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and Melissa Castan (eds),
Contemporary Human Rights Issues in Austrélihomson Reuters, 2013) 37, 47-48.
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4) The domestic impact (or lack thereof) of our international human rights obligations:

The representative arms of government enjoy a monopoly over the choice of Australia’s
international human rights obligations, and their implementation in the domestic legal
regime. Moreover, these powers rest in the representative arms of the Commonwealth,
not the representative arms Queensland. In terms of choice, the Commonwealth
Executive decides which international human rights treaties Australia should ratify (s 61
of the CommonwealtiConstitutior). In terms of domestic implementation, the
Commonwealth Parliament controls the relevance of Australia’s international human
rights obligations within the domestic legal system. The ratification of an international
human rights treaty by the executive gives rise to international obligatibyiA treaty
doesnot form part of the domestic law of Australia until it is incorporated into domestic
law by the Commonwealth Parliament.

The judiciary alleviates the dualist nature of our legal system in a variety of ways:

a) there are rules of statutory interpretation that favour interpretations of domestic laws
that are consistent with our international human rights obligations;

b) our international human rights obligations influence the development of the common
law;

c) international human rights obligations impact on the executive insofar as the
ratification of an international treaty alone, without incorporation, gives rise to a
legitimate expectation that an administrative decision-maker will act in accordance
with the treatyunlessthere is an executive or legislative indication to the contrary
(Teohdecision).

Basically, Australia’s international human rights obligations offer very little protection
within the domestic system, whether one is considering the federal or Queensland
jurisdictions. In particular, the rules of statutory interpretation are weak, especially
because clear legislative intent can negate them. Moreover, reliance on the common law
is insufficient, especially given that judges can only protect human rights via the common
law when cases come before them, which means that protection will be incomplete. The
common law can also be overturned by statute. Furthermore, the decisimwhoffers

only procedural (not substantive) protection, and its effectiveness and status is in doubt —
the Commonwealth legislature is poised to override it by legislation and a majority of
judges on the High Court have recently questioned its correctness ().

[See further, Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and
Melissa Castan (eds}ontemporary Human Rights Issues in Austr@lihomson
Reuters, 2013) 37, 48-51.]

It is important to note that the representative monopoly over the protection and promotion of
human rights results in problematic consequences. First, human rights in Australia are under-
enforced. The Commonwealth has ratified the major international human rights treaties,

5 Thelnternational Covenant on Civil and Political Rightgpened for signature 19 December 1966, 999
UNTS 171 (entered into force 23 March 1978CCPR); the International Covenant on Economic,
Social and Cultural Rightopened for signature 16 December 1966, 999 UNTS 3 (entered into force 3
January 1976) [CESCR); the Convention on the Elimination of All Forms of Racial Discrimination
open for signature 7 March 1966, 660 UNTS 195 (entered into force 4 January TIERP(; the

4
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however, there are insufficient mechanisms to enforce these basic human rights within the
domestic system, including in the Queensland jurisdiction. Secondly, and consequently,
aggrieved persons and groups are denied an effective non-majoritarian forum within which
their human rights claims can be asses3éds, in turn, has led to increasing recourse to the
judiciary, placing pressures on the judiciary which ultimately test the independence of the
judiciary and the rule of law. In particular, when individuals turn to the judiciary as a means
of final recourse to resolve human rights disputes, the judiciary is often accused of
illegitimate judicial law-making or judicial activism. [See further Julie Debeljak, ‘Does
Australia Need a Bill of Rights?’ in Paula Gerber and Melissa Castan Gaiggmporary
Human Rights Issues in AustralfBhomson Reuters, 2013) 37, 52-56.]

In my opinion, human rights protection will be best improved by introducing a
statutory rights instrument, with rights-protective roles for all arms of government —
the executive, parliament and the judiciary.

QUESTION 1(B): THE OPERATION AND EFFECTIVENESS OF HUMAN RIGHTS
LEGISLATION IN VICTORIA, THE AUSTRALIAN CAPITAL TERRITORY AND
BY ORDINARY STATUTE INTERNATIONALLY

I have written extensively on the operation of the VictoGdwarter, and this has included
analysis of the United Kingdofuman Rights Acthe Canadiafharter, and the New
ZealandBill of Rights Every publication listed in the Appendix is relevant to answering this
question. | invite the Committee to consider these publications.

Based on this research and my expertise in the area, | would like to make the following
contribution. Much of the discussion refers to the operation of the VictGharter, and
suggested improvement to and amendments of the VictGharter, with recommendations
relating to the choices for Queensland.

The Human Rights

Protection of civil and political rights is a first step toward comprehensive human rights
protection. It is the first step that most jurisdictions take. However, there is a strong case for
protecting all categories of rights — that is, economic, social, cultural, civil and political
rights.

One of the main concerns against protecting economic, social and cultural rights relates to
justiciability — that is, having judges decide cases in relation to vague rights, that impose
positive obligations, that are resource intensive, and involve complex issues with concentric

Convention on the Elimination of All Forms of Discrimination Against Wof@@EDAW), opened for
signature 18 December 1979, 1249 UNTS 13 (entered into force 3 September 198bnwastion
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishapemted for signature

10 December 1984, 1465 UNTS 85 (entered into force 26 June 1@8VI'); and theConvention on

the Rights of the Childopened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2
September 1990) CROC); and Convention on the Rights of Persons with Disabilitiggened for
signature 30 March 2007, 2515 UNTS 3 (entered into force 3 May 2@RPD)).

6 The domestic fora have limited rights jurisdictions only and are vulnerable to change; the international
fora are non-binding and increasingly ignored.
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impacts. The international jurisprudence on economic, social and cultural rights, and
comparative jurisprudence, particularly from the South AfriBadinof Rights weakens the
arguments against the enforceability of economic, social and cultural rights. Indeed, the
Committee on Economic, Social and Cultural Rights, and the Constitutional Court of South
Africa have led the way in demonstrating how economic, social and cultural rights: (a) can
impose clearly identifiable obligation; (b) which are part positive and part negative in nature;
(c) that do not necessarily interfere with resourcing; and (d) that can be enforced along the
lines of judicial review of administrative decision-making. The jurisprudence in this area
reinforces that economic, social and cultural rights are legally enforceable, and the benefits
thereof.

I recommend that any Queensland human rights instrument protect civil, political,
economic, social and cultural rights, those rights being indivisible, inter-dependant,
inter-related and mutually reinforcing.

[See further

« Julie Debeljak, ‘How Best to Protect and Promote Human Rights in Victoria’,
submitted to thédluman Rights Consultative Committee of the Victorian Government
August 2005, pp 4-5.

» Julie Debeljak, ‘Inquiry into th€harter of Human Rights and Responsibilities
submitted to the Scrutiny of Acts and Regulations Committee of the Victorian
Parliament for the Four-Year Review of tibarter of Human Rights and
Responsibilities Act 200@/ic), 10 June 2011, pp 1-6.]

The Limitations Provision

Any protected rights must be capable of being limited. Rights are not absolute, and must be
able to be balanced against each other. The rights instrument also needs to be flexible enough
to respond to unforeseen events and future exigencies. There are two considerations for the
Queensland Commission in relation to limitations provisions, both arising from s 7(2) of the
Victorian Charter.

External vs internal limitations provision

Section 7(2) of the Victoria@harteruses a general limitations provision. A general
limitations provision based on s 7(2) of the Victor@@marteris an appropriate tool to
provide the capacity to balance rights against other rights, and other valuable but non-
protected principles, interests and communal needs.

However, the external limitations provision in s 7(2) appliealtof theCharterrights, and

fails to recognise that some of the rights guaranteed are so-called “absolute rights” under
international law. To apply s 7(2) to all of the rights violates international human rights law
to the extent that it applies absolute rights. See further Julie Debeljak, ‘Inquiry into the
Charter of Human Rights and Responsibilitissibmitted to the Scrutiny of Acts and
Regulations Committee of the Victorian Parliament for the Four-Year Review Ghtimter

of Human Rights and Responsibilities Act 200ig), 10 June 2011, pp 25-26.

Were Queensland to adopt a human rights instrument and seek to allow for reasonable and
justifiable limitations, | recommend that:



Human Rights Bill 2018 Submission No 014

Dr Julie Debeljak
Qld Human Rights Inquiry

» agenerally-worded external limitations provision be used;
» that the wording of s 7(2) of the VictorianCharter be adopted;
* but that the Queensland equivalent of s 7(2) states that it doest apply to the
following absolute rights:
o the prohibition on genocide;
o the prohibition on torture or cruel, inhuman and degrading treatment or
punishment;
o the prohibition on slavery and servitude;
o the prohibition on prolonged arbitrary detention;
o the prohibition on imprisonment for a failure to fulfil a contractual
obligation;
o the prohibition on the retrospective operation of criminal laws;
o the right of everyone to recognition everywhere as a person before the
law; and
o the right to freedom from systematic racial discrimination.

Role of s 7(2) in rights-compatibility

Under the VictoriarCharter, a question has arisen as to the role of s 7(2). Some judges have
held that s 7(2) has no role to play in relation to statutory interpretation under s 32(1); whilst
some judges have held that it is only relevant to the exercise of judicial discretion under the
s 36(2) power to issue a declaration of inconsistent interpretation. In my opinion, both
interpretations of the role and interaction of s 7(2) are incorrect. The reasoning behind my
opinion is quite complex, and is summarised in:

» Julie Debeljak, ‘Eight-year Review of ti@harter of Human Rights and
Responsibilities Act 200@/ic)’, a Submission to the Independent Reviewer of the
Charter, June 2015, 1-13.

An in-depth analysis of the jurisprudence that resulted in these opinions is provided in:

« Julie Debeljak, ‘Proportionality, Rights-Consistent Interpretation and Declarations
under the VictoriarCharterof Human Rights and Responsibilitiése Momcilovic
Litigation and Beyond’ (2014) 40(2lonash University Law Revie3¢0-388

» Julie Debeljak, ‘Who Is Sovereign Now? Thi®mcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It To Have’ (2011) P2(iljc Law
Reviewl5-51.

Were Queensland to adopt a similar model to Victoria, | recommend that any equivalent to
s 7(2) of the VictoriaitCharterin Queensland legislation accommodate the following:

» To clearly draft the rights legislation to indicate that the concept of ‘rights
compatibility’ includes s 7(2) analysis — that is, legislation will be compatible with
rights where the legislation limits rights but that limit is reasonable and
demonstrably justifiable;

» To clearly draft the rights legislation to indicate that s 7(2) has a role to play
when undertaking rights-compatible statutory interpretation, and considering a
declaration of incompatibility;
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» To clarify the interaction between the limitations provision, the obligation to
interpret rights compatibly, and the power to issue declarations of
incompatibility — in particular, to adopt what | refer to as the UK/NZ
methodology, as follows:

The “Rights Questions”
First: Does the legislative provision limit/engage any of the protected
rights?

Second: If the provision does limit/engage a right, is the limitation
justifiable under the general limitations power? [i.e. s 7(2), Victorian
Charter]

The “Charter Questions”

Third: If the provision imposes an unjustified limit on rights, interpreters
must consider whether the provision can be “saved” through a rights-
compatible interpretation; accordingly, the judge must alter the meaning of
the provision in order to achieve rights-compatibility. [i.e. s 32(1),

Victorian Charter]

Fourth: The judge must then decide whether the altered rights-compatible
interpretation of the provision is “possible” and “consistent[] with
[statutory] purpose”. [i.e. s 32(1), Victori&@harter.]

The Conclusion...

Remedy: If the rights-compatible interpretation is “possible” and
“consistent[] with [statutory] purpose”, this is a complete remedy to the
human rights issue. [i.e. s 32(1), Victori@harter]

Declaration: If the rights-compatible interpretation is not “possible” and
not “consistent[] with [statutory] purpose”, the only option is a non-
enforceable declaration of inconsistent interpretation. [i.e. s 36(2),
Victorian Charter]

The NZ/UK method is important for the role of s 7(2), as | have explained earlier:

First, s 7(2) limitation analysis is built into assessing whether a rights compatible interpretation is
possible and consistent with statutory purpose. Section 7(2) proportionality analysis informs whether
an ordinary interpretation is indeed compatible with rights because the limitation is reasonable and
demonstrably justified; or whether the ordinary interpretation is not compatible with rights because the
limit is unreasonable and/or demonstrably unjustified, such that an alternative interpretation under

s 32(1) should be sought if possible and consistent with statutory intention. Section 7(2) justification is
part of the overall process leading to a rights-compatible or a rights-incompatible interpfetation.

Please note that specific amendments to the wording of the Victoharterto
accommodate these concerns have been suggested in Julie Debeljak ‘Eight-year Review of

7 Julie Debeljak ‘Eight-year Review of tiéharter of Human Rights and Responsibilities Act 2046)’,
a Submission to the Independent Reviewer ofxharter, June 2015, pp 4.
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the Charter of Human Rights and Responsibilities Act 2006)’, a Submission to the
Independent Reviewer of ti@harter, June 2015, pp 16-18he legislative drafters in
Queensland should take note of these suggested amendments if they are modelling an
instrument on the Victorian Charter.

Judicial Role in Interpretation and Declaration

Remedial Interpretation

The underlying concern of all statutory human rights instruments is the preservation of
parliamentary sovereignty. This is achievedbygiving judges the power to invalidate
legislation based on rights-incompatibility. Rather, the power of the judiciary is usually
limited to an obligation to secure rights-compatible interpretations; and, where this is not
possible and consistent with the purpose of statute being interpreted, to issue an
unenforceable declaration of rights-incompatibility.

The VictorianCharterdoes this through:

» Section 32(1), which requires all statutory provisions to be interpreted in a way that is
compatible with rights, so far as it is possible to do so, consistently with statutory
purpose; and

» Section 36(2), which provides that where legislation cannot be interpreted rights-
compatibly, the Supreme Court and Court of Appeal may issuaenforceable
‘declaration of inconsistent interpretatidn.

I have written extensively about the differences between the institutional approaches to rights
in comparative jurisdictions. In most Australian jurisdictions the approach focuses on
parliamentary sovereignty, with the approach to rights in the United States of America
focussing on judicial supremacy. Modern statutory human rights instruments fall between the
two, and tend to encourage an inter-institutional dialogue about human rights and their
justifiable limits between the executive, legislature and judiciary. My preference between the
instruments that create an inter-institutional dialogue is the Can@temter. However, the

terms of reference of the Inquiry are limited to statutory models, not constitutional models, so
I will focus on the VictoriarCharter.

The major difference between constitutional and statutory instruments is the remedy. Under
constitutional instruments, the remedy is the invalidation of the rights-incompatible law. The
law no longer exists and cannot be used in violation of rights. Under statutory instruments,
rights-compatible interpretation becomes the remedy. If a law unreasonably and/or
unjustifiably limits a right, a complete remedy is to give the law an interpretation that avoids
the unreasonable and/or unjustifiable limitation. In other words, a rgintpatible

interpretation is a complete remedy to an otherwise rigictsmpatiblelaw. These statutory
interpretative techniques are also available and used under constitutional rights instruments.

8 Section 36(2) declarations do not affect the validity, operation or enforcement of the legislation, or create
in any person any legal right or give rise to any civil cause of action (s 36(5)). A declaration will not
affect the outcome of the case in which it is issued, with the judge compelled to apply the rights-
incompatible law; nor will a declaration impact on any future applications of the iiglusypatible law
because it remains in force and is applied to all future cases.
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In my opinion, s 32(1) of the Victorig@harterwas intended to be a remedial interpretation
provision. The NZ/UK method gives the rights-compatible interpretation provisions a
remedial reach. Numerous Victorian and High Court judges have characterised s 32(1) as
remedial; but some Victorian and High Court judges have, essentially, denied the remedial
reach of s 32(1).

Again, the reasoning behind my opinion, and the differing judicial opinions, are quite
complex, and are summarised in:

» Julie Debeljak, ‘Eight-year Review of ti@harter of Human Rights and
Responsibilities Act 200@/ic)’, a Submission to the Independent Reviewer of the
Charter, June 2015, 1-15.

An in-depth analysis of the jurisprudence is provided in:

« Julie Debeljak, ‘Proportionality, Rights-Consistent Interpretation and Declarations
under the VictoriarCharterof Human Rights and Responsibilitise Momcilovic
Litigation and Beyond’ (2014) 40(2lonash University Law Revie3#0-388

* Julie Debeljak, ‘Who Is Sovereign Now? Th®mcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It To Have’ (2011) 22(ljic Law
Reviewl5-51.

In brief, as | noted in my 8-Ye&harter Review submission:

The importance of a remedial reach for s 32(1) cannot be underestimatéthartes is not a

constitutional instrument, such that laws that are unreasonably and unjustifiably limit rights cannot be
invalidated. The only “remedy” under tiharterfor laws that unreasonably and/or unjustifiably limit
rights are contained in Part Ill — in particular, the only remedy is a rights-consistent interpretation, so
far as it is possible to do so, consistently with statutory purpose.

If s 32(1) is not given remedial force, as reflected in the adoption of the UK/NZ Method, then the
Charterin truth contains no remedy for laws that unreasonably and unjustifiably limit rights. In other
words, theCharterdoes no more than codify the common law position of the principle of legality
(which is little protection against express words of parliament or their necessary intendment), and
clarifies the list of rights that come within that principle. This simply m@tghe intention of the
Charterenacting Parliament.

Despite the variously stated misgivings of some judges about remedial interpretation, it must be noted
that both statutory and constitutional rights instruments employ interpretation techniques for remedial
purposes.

Were Queensland to adopt a similar model to Victoria, | recommend that any equivalent
provision providing for rights-compatible interpretation must:

» Be clearly drafted to indicate that rights-compatible interpretation is remedial,
in that rights-compatible interpretation is intended to remedy legislation that
would otherwise be rights incompatible, so far as it is possible to do so within the
realms of interpretation;

o Julie Debeljak ‘Eight-year Review of tiéharter of Human Rights and Responsibilities Act 2046)’,
a Submission to the Independent Reviewer ofxharter, June 2015, p 14.
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» Clearly indicate the appropriate interaction between the limitations provision,
the obligation to interpret rights compatibly, and the power to issue declarations
of incompatibility — in particular, to adopt what | refer to as the UK/NZ
methodology, as follows:

The “Rights Questions”
First: Does the legislative provision limit/engage any of the protected
rights?

Second: If the provision does limit/engage a right, is the limitation
justifiable under the general limitations power? [i.e. s 7(2), Victorian
Charter]

The “Charter Questions”

Third: If the provision imposes an unjustified limit on rights, interpreters
must consider whether the provision can be “saved” through a rights-
compatible interpretation; accordingly, the judge must alter the meaning of
the provision in order to achieve rights-compatibility. [i.e. s 32(1),

Victorian Charter]

Fourth: The judge must then decide whether the altered rights-compatible
interpretation of the provision is “possible” and “consistent[] with
[statutory] purpose”. [i.e. s 32(1), Victori&@harter.]

The Conclusion...

Remedy: If the rights-compatible interpretation is “possible” and
“consistent[] with [statutory] purpose”, this is a complete remedy to the
human rights issue. [i.e. s 32(1), Victori@harter]

Declaration: If the rights-compatible interpretation is not “possible” and
not “consistent[] with [statutory] purpose”, the only option is a non-
enforceable declaration of inconsistent interpretation. [i.e. s 36(2),
Victorian Charter]

The NZ/UK method is important for the role of s 32(1), as | have explained earlier:

Secondly, under the UK/NZ Method, s 32(1) has a remedial role. Let us consider some scenarios. If a
statutory provision does limit a right, but that limitation is reasonable and demonstrably justified, there
is no breach of rights — the statutory provision can be given an interpretation that is ‘compatible with
rights’. If a statutory provision does limit a right, and that limitation is not reasonable and demonstrably
justified, there is a breach of rights. In this case, a s 32(1) cgmpatibleinterpretation is a complete
remedy to what otherwise would have been a rigitempatibleinterpretation of the statutory

provision. To be sure, the judiciary’s s 32(1) right-compatible re-interpretation must be possible and
consistent with statutory purpose (i.e. a role of interpretation not legislation), but nevertheless the
rights-compatible interpretation provides a complete rerifedy.

10 Julie Debeljak ‘Eight-year Review of tiéharter of Human Rights and Responsibilities Act 2046)’,
a Submission to the Independent Reviewer ofxharter, June 2015, p 4.

11
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Please note that specific amendments to the wording of the VictOharierto

accommodate these concerns have been suggested in Julie Debeljak ‘Eight-year Review of
the Charter of Human Rights and Responsibilities Act 2006)’, a Submission to the
Independent Reviewer of ti@harter, June 2015, pp 16-18he legislative drafters in
Queensland should take note of these suggested amendments if they are modelling an
instrument on the Victorian Charter.

Strength of Remedial Interpretation

Another issue that has arisen under comparative human rights instruments is the ‘strength’ of
remedial interpretation. ‘Strength’ is short-hand for how far judges are willing to push the
concept of interpretation to achieve rights-compatibility. There is a range of answers to the
guestion: how far can the concept of rights-compatible interpretation be pushed to be still
consider legitimate judicial interpretation and not an illegitimate acct of judicial legislation.

In the United Kingdom, the choice appears to be betweeBhhalanapproach or the
Wilkinsonapproach. Thélansenapproach under tHéZBORAseems to fall somewhere
between the two. | have summarised the British jurisprudence in Julie Debeljak, ‘Who Is
Sovereign Now? ThMomcilovicCourt Hands Back Power Over Human Rights That
Parliament Intended It To Have’ (2011) 22Public Law Review5, 18-21, as follows:

For the purposes of discussion, the British jurisprudence is of three categories. The earlier case of

R v Atis considered the ‘high water ma#lfor s 3(1)1* when a non-discretionary general prohibition

on the admission of prior sexual history evidence in a rape trial was re-interpreted under s 3(1) to allow
discretionary exceptiorisOne commentator considered that Lord Steyn’s judgment signalled ‘that the

n Rv A(No 2)[2001] UKHL 25 (‘R v A).
12 John Wadham, ‘Theuman Rights AcOne Year On’ [2001European Human Rights Law Revié®0,
638.
13 InRv A Lord Steyn established some general principles in relation to s 3(1) interpretation. His Lordship

confirmed that s 3 required a ‘contextual and purposive interpretation’ and that ‘it will be sometimes
necessary to adopt an interpretation which linguistically may appear strairied/:A2001] UKHL 25

[44]. His Lordship held that s 3 empowers judgesetl dowrexpress legislative provisions @ad in

words so as to achieve compatibility, provided the essence of the legislative intention was still viable (at
[44]). Judges could go so far as the ‘subordination of the niceties of the language of the section’: at [45].
His Lordship justified this interpretative approach by reference to the parliamentary intention in enacting
the UKHRA Parliament clearly intended that a declaration be ‘a measure of last resort’, alihra
limitation on Convention rights [to be] statedterms: at [44] (emphasis in original). Nevertheless,

Lord Nicholls quelled any doubts about the breadth of Lord Steyn’'s comments B when

Lord Nicholls expressly stated that ‘Lord Steyn’s observatiofs\nA... are not to be read as meaning

that a clear limitation on Convention rights in terms is the only circumstance in which an interpretation
incompatible with Convention rights may ariski:re S (Minors) (Care Order: Implementation of Care
Plan); In re W (Minors) (Care Order: Adequacy of Care PIg2(02] UKHL 10 [40] (‘re S).

14 This case addressed the admissibility of evidence in a rape trial. Section 41yotiheJustice and
Criminal Evidence Ac1999 (UK) c 23rohibited the leading of prior sexual history evidence, without
the leave of the court. Accordingly, there was a general prohibition with some narrowly defined
exceptions, notably the court could grant leave to lead evidence where the sexual behaviour was
contemporaneous to the alleged rape (s 41(3)(b)) or the sexual behaviour is similar to past sexual
behaviour (s 41(3)(c)). The House of Lords held that the provision unjustifiably limited the defendant’'s
right to a fair trial under art 6 of tHeuropean Convention on Human Rigfite CHR') (Convention for
the Protection of Human Rights and Fundamental Freedopsned for signature 4 November 1950,

12
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interpretative obligation is so powerful that [the judiciary] need scarcely ever resort to s 4 declarations’
of incompatibility s suggesting that ‘interpretation is more in the nature of a “delete-all-and-replace”
amendment®

The middle ground is represented®lgaidan'’ In Ghaidan the heterosexual definition of “spouse”

under theRents Actwas found to violate the art 8 right to home when read with the art 14 right to non-
discrimination* The House of Lords “saved” the rights-incompatible provision via s 3(1) by re-
interpreting the words “living with the statutory tenant as his or her wife or husband” to mean “living
with the statutory tenant @sthey werehis wife or husband?® AlthoughGhaidart* is considered a

retreat fromR v A2 its approach to s 3(1) is still considered “radical” because of Lord Niabtoter
comments about the right®mpatiblepurposes of s 3(1) potentially being capable of overriding rights-
incompatiblepurposes of an impugned law:

[T]he interpretative obligation decreed by s 3 is of an unusual and far-reaching
character. Section 3 may require a court to depart from the unambiguous
meaning the legislation would otherwise bear... Sectioragrequire the court

to depart from ... the intention of the Parliament which enacted the legislation.
The question of difficulty is how far, and in what circumstances, section 3

15

16

17

18

19

20

21

22

213 UNTS 222, arts 6 and 8 (entered into force 3 September 1953), commonly knowk@® plean
Convention on Human Righ{ECHR)) — although the legislative objective was beyond reproach, the
legislative means were excessive. The provision was saved through s 32 “possible” interpretation, with
the House of Lords interpreting the provision as being ‘subject to the implied provision that evidence or
guestioning which is required to ensure a fair trial ... should not be treated as inadmissible’: at [45]. In
particular, s 41(3)(b) was interpreted so as to admit evidence of contemporaneous sexual behaviour, only
if it was truly contemporaneous to the alleged rape; and s 41(3)(c) was interpreted so as to admit evidence
of similar past sexual behaviour, only if it was so relevant to the issue of consent, that to exclude it would
endanger the fairness of the trial.

Section 4(2) of the&JKHRAIs the equivalent to s 36(2) of tlinarter.

Danny Nicol, ‘Are Convention Rights a No-Go Zone for Parliament?’ [2002] Aufeuidtic Law 438,
442 and 443 respectively. Keir Starmer describes Lord Steyn’s decisiBwviA as the ‘boldest
exposition’: Keir Starmer, ‘Two Years of thuman Rights At{2003] European Human Rights Law
Reviewl4, 16. See also Lord Irvine, ‘The Impact of HieA, 320. For a not so radical take Bw A
see Aileen Kavanagh, ‘Unlocking théuman Rights ActThe “Radical” Approach to Section 3(1)
Revisited’ (2005) European Human Rights Law Revi2&g.

Ghaidan v Godin-Mendoz2004] UKHL 30 (‘Ghaidan).
Rents Act 1977UK) sch 1, para 2(2).

ECHR opened for signature 4 November 1950, 213 UNTS 222, arts 8 and 14 (entered into force 3
September 1953).

Ghaidan[2004] UKHL 30, [35] — [36] (Lord Nicholls]; [51] (Lord Steyn); [129] (Lord Rodger); [144],

[145] (Baroness Hale). Lord Millett dissented. His Lordship agreed that there was a violation of the rights
[55], and agreed with the general approach to s 3(1) interpretation [69], but did not agreed that the
particular s 3(1) interpretation that was necessary to save the provision was ‘possible’ on the facts: see
espec [57], [78]. [81], [82], [96], [99], [101].

And the cases leading up @haidan for exampleR v Lamberf2001] UKHL 37 (‘Lambert); re S
[2002] UKHL 10; R (Anderson) v Secretary of State for the Home Departf2002] UKHL 46
(*Andersony; Bellinger v Bellinge{2003] UKHL 21.

Julie Debeljak;Parliamentary Sovereignty and Dialogue under the VictdZlzarter on Human

Rights and Responsibilitie®rawing the Line Between Judicial Interpretation and Judicial
Law-Making’ (2007) 3345-46.
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requires the court to depart from the intention of the enacting Parliament. The
answer ... depends upon the intention reasonably to be attributed to the
Parliament in enacting sectior3.

It is questionable whether tbiter comments are in truth that “radical”. Lord Nichollsist saying

that the will of Parliament as expressed intheHRAwill alwaysprevail over the will of parliament

as expressed in challenged legislation. Indeed, it is not at all clear that Lord Nicholls instructs courts to
go against the will of parliament, especially given that His Lordship proceeds to articulate a set of
guidelines about what s 3 does and does not allow. Sectioesgnable ‘language to be interpreted
restrictively or expansively’; is ‘apt to require a court to read in words which change the meaning of
the enacted legislation, so as to make it Convention-compliant’; can allow a court to ‘modify the
meaning, and hence the effect, of ... legislation’ to ‘an extent bounded by what is “pogsible™.
However, s 3loes notllow the courts to ‘adopt a meaning inconsistent with a fundamental feature of
legislation’; any s 3 re-interpretation ‘must be compatible with the underlying thrust of the legislation
being construed’ and must ““go with the grain of the legislatién.”

Focusing on departures from parliamentary intent@maidan and for that matteBheldrakeg® do not

state that judgemustdepart from the legislative intention of parliament. These cases indicate that
judgesmaydepart from legislative intentiobut notwhere to do so would undermine the fundamental
features of legislation, would be incompatible with the underlying thrust of legislation, or would go
against the grain of legislation. The judiciary gets close to the line of improper judicial interpretation
(read judicial legislation) only where a s 3(1) re-interpretation is compatible with the fundamental
features, the underlying thrust and the grain, but is incompatible with the legislative intent. But it is
difficult to conceive of a case where the fundamental features, the underlying thrust, and the grain of
the legislation would clash with parliamentary intention; that is, it is difficult to conceive of a case
where the fundamental features, the underlying thrust, and the grain of the legislaticowgagible

with an interpretation, but the interpretation iwasompatiblewith the parliamentary intentichlin

effect, these obiter comments place boundaries around the judicial interpretation power, and indicate
that s 3(1) does not sanction the exercise of non-judicial power — being acts of judicial legislation — by
the judiciary®

Moreover, as numerous Law Lords have indicétaemhre instructive than thebiter comments of
judges is analysis of thratio of the cases. Thatio of Ghaidanwas grounded in a s 3(1) re-
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Ghaidan[2004] UKHL 30 [30] (Lord Nicholls). Prior to this statement, in contemplating the reach of

s 3, Lord Nicholls admits that ‘... section 3 itself is not free from ambiguity’ (at [27]) because of the
word “possible.” However, his Lordship noted that ss 3 and 4 read together make one matter clear:
‘Parliament expressly envisaged that not all legislation would be capable of being made Convention-
compliant’ (at [27]). Given the ambiguity in s 3 itself, Lord Nicholls pondered by what standard or
criterion “possibility” is to be adjudged, concluding that ‘[a] comprehensive answer to this question is
proving elusive’ (at [27]).

Ibid [32].

Ibid [33]. Lord Rodger agreed with these propositions ([121], [124]), as did Lord Millett ([67]). Lord
Nicholls concluded on the facts: ‘In some cases difficult problems may arise. No difficulty arises in the
present case. There is no doubt that s 3 can be applied to sectionR¢RjoAcko it is read and given

effect ‘to as though the survivor of such a homosexual couple were the surviving spouse of the original
tenant.’

Sheldrake v DPH2005] 1 AC 264 [28] (Sheldrake).

See further Aileen Kavanagh, ‘Unlocking tHeman Rights ActThe “Radical’” Approach to Section
3(1) Revisited’ (2005) European Human Rights Law Revi2a®g.

See further, Julie Debeljak, ‘Submission to the National Consultation on Human Rights’, submitted to
the National Consultation on Human Rights Committeg June 2009, 51-57.

Indeed, as Lord Bingham statesSmeldrake[2005] 1 AC 264, after giving a similar exposition on s 3
to that of Lord Nicholls (at [28]): ‘All of these expressions, as | respectfully think, yield valuable insights,
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interpretation that was expressly demonstrated to be consistent with the purposes of the statutory
provision in questiori? Further, it is questionable whether the re-interpretation of the legislation in
Ghaidanwas that “radical”. In the prelKHRA equivalent case dfitzpatrick Ward LJ ‘was able to
interpret the words “living together as his or her husband” to include same-sex cBukdesileen
Kavanagh notes, this demonstrates thaGhaidanre-interpretation ‘was possible using traditional
methods of statutory interpretation even befordtKéIRA came into force3* Unfortunately, these
points of moderation are rarely acknowledged in the debate.

The “narrowest* interpretation of s 3(1) was proposed by Lord Hoffmawilkinson3 Lord Hoffman
describes s 3(1) as ‘deem[ing] the Convention to form a significant part of the background against
which all statutes ... had to be interpretédirawing an analogy with the principle of legality. His
Lordship introduces an element of reasonableness, describing interpretation under s 3(1) as ‘the
ascertainment of what, taking into account the presumption created by s 3, Parliament would
reasonablybe understood to have meant by using the actual language of the statitiv®igh the

but none of them should be allowed to supplant the simple test enacted in the Act: “so far as it is possible
to do so...” Similar sentiment was earlier expressed by Woolf @djtar Housing and Regeneration
Community Association Ltd v Donogh2801] EWCA Civ 595 (Donoghué&, when he acknowledged

that ‘[tjhe most difficult task which courts face is distinguishing between legislation and interpretation’,
with the ‘practical experience of seeking to apply section 3 ... provid[ing] the best guide’ (at [76]). The
lesson from these statements is not to angst too much in the abstract about the meaning of s 32(1) of the
Charter, and to simply understand it through its applications in particular cases.

30 SeeGhaidan[2004] UKHL 30 [35], where Lord Nicholls explicitly bases his s 3(1) re-interpretation on
the social policy underlying the impugned statutory provision:

[Tlhe social policy underlying the 1988 extension of security of tenure under paragraph 2 to the survivor of couples
living together as husband and wife is equally applicable to the survivor of homosexual couples living together in a
close and stable relationship. In this circumstance | see no reason to doubt that application of s 3(1) to paragraph 2 has
the effect that paragraph 2 should be read and given effect to as though the survivor of such a homosexual couple
were the surviving spouse of the original tenant. Reading paragraph 2in this way would have the result that cohabiting
heterosexual couples and cohabiting [homosexual] couples would be treated alike for the purposes of succession as a
statutory tenant. This would eliminate the discriminatory effect of paragraph 2 and would do so consistently with the
social policy underlying paragraph 2.

31 Fitzpatrick v Sterling Housing Associatiatd [2001] 1 AC 27 (Fitzpatrick).

32 Aileen Kavanagh, ‘Choosing Between Sections 3 and 4 ofHtmaan Rights Act 1998Judicial
Reasoning afteGhaidan v Mendozan Helen Fenwick, Gavin Phillipson and Roger Masterman (eds),
Judicial Reasoning Under the UK Human Rights @&ambridge University Press, Cambridge, 2007)
114, 142, fn 131.

3 Ibid. See further, Debeljak, ‘Submission to the National Consultation’, above n 28, 51-57.

3 The “narrowness” dR (on the application of Wilkinson) v Inland Revenue Commissi¢2@e05] UKHL
30 (‘Wilkinson) is disputed by Aileen Kavanagonstitutional Review Under the UK Human Rights
Act (Cambridge University Press, 2009) 94-96¢hstitutional Reviely:

Lord Hoffman'’s articulation of a narrower and more text-bound rationale for dispositea@fandoes not

necessarily entail that he endorses “a rather less bold conception of the role of s 3(1))” as a general matter. The most
important premise ihaidanwhich led the majority to the “inescapable” conclusion that the language of the statute
was not, in itself, determinative of the interpretative obligation under s 3(1), was that it allowed the court to depart
from unambiguous statutory meaning. This premise is shared by Lord Hoffiélkimson As Lord Nicholls

pointed out inGhaidan once this foundational point is accepted, it follows that some departure from, and

modification of, statutory terms must be possible under s 3(1). Moreover, Lord Hoffman acknowledged that a s 3(1)
interpretation can legitimately depart from the legislative purpose behind the statutory provision under scrutiny...

Soitis far from clear thawilkinsonadopts a weaker or narrower conception of s 3(1) as a general matter.

3 Wilkinson[2005] UKHL 30.
3 Ibid [17].
37 Ibid [2005] UKHL 30 [17] (emphasis added).
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reasoning of Lord Hoffman was accepted by the other Law Lords in tha® gdieénson has failed to
materialise as the leading case on s 3(1); ra@leajdanremains the case relied upbn.

In my opinion, s 32(1) of the Victorig@harterwas an attempt to codify the principles in
Ghaidan This is based on report of the Victorian Human Rights Consultation Committee.
The Victorian Committee recommended the insertion of “consistently with their purpose” to
the UKHuman Rights Act 3(1) formula: explaining that the additional words would

provide the courts:

with clear guidance to interpret legislation to give effect to a right so long as that
interpretation is not so strained as to disturb the purpose of the legislation in question.
This is consistent with some of the more recent cases in the United Kingdom, where a
more purposive approach to interpretation was favoured. In the United Kingdom House
of Lords decision irshaidan v Godin-Mendoz&.ord Nicholls of Birkenhead said: ‘the
meaning imported by application of s 3 must be compatible with the underlying thrust of
the legislation being construed. Words implied must ... “go with the grain of the
legislation.”

Or as Lord Rodger of Earlsferry stated: ‘It does not allow the Courts to change the
substance of the provision completely, to change a provision from one where Parliament
says that x is to happen into one saying that x is not to hafipen.’

If Queensland is considering adopting a model similar to Victoria, the United Kingdom and
New Zealand, serious consideration must be given to the desired ‘strength’ of remedial rights
interpretation. In my opinion, th@haidanapproach is preferred for the following reasons.

Given that judges are not empowered to invalidate laws that unreasonably and/or
unjustifiably limit the protected rights, rights-interpretation must provide a remedy.

One must also consider the obligations to be placed on public authorities, which | discuss
more fully below. The concept of rights-compatibility is usually also used in the context of
the obligations to be placed on public authorities — for example, under s 38(1) ‘it is unlawful
for a public authority to act in a way that is incompatible with a human right or, in making a
decision, to fail to give proper consideration to a relevant human right.” Section 38(2) then

38 Ibid [2005] UKHL 30 [1] (Lord Nicholls); [32] (Lord Hope); [34] (Lord Scott); [43] (Lord Brown).

3 See, for example, Jack Beatson, Stephen Grosz, Tom Hickman, Rabinder Singh, and Stephanie Palmer,
Human Rights: Judicial Protection in the United Kingd¢®weet & Maxwell, London, 208) [5-64] —
[5-127]; KavanaghConstitutional Reviewabove n 34, 28: ‘In what is now the leading case on s 3(1),
Ghaidan ...’

40 Human Rights Consultation Committee (“Victorian Committee”), Victorian Governnigights
Responsibilities and Respect: The Report of the Human Rights Consultation Com2ii@ie
(“Victorian Repori).

4 Note, slightly different language is used to express this concept in the body of the report and the draft
Charter attached to the report (Ibid 82) and the Draft Charter of Human Rights and Responsibilities, s 32
(Ibid, appendix, 191). These differences in language are of no consequence to this analysis, being
grammatical changes due to the way in which the applicable law was described; that is, the phrase “all
statutory provisions” was ultimately enacted rather than the suggested “Victorian law”.

a2 Ibid 82-83.
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outlines an exception to this obligation: ‘Sub-section (1) does not apply if, as a result of a
statutory provision or a provision made by or under an Act of the Commonwealth or
otherwise under law, the public authority could not reasonably have acted differently or made
a different decision.” The note to s 38(2) gives an example: ‘Where the public authority is
acting to give effect to a statutory provision that is incompatible with a human right.” The
strength of remedial rights interpretation is relevant here, as | mentioned in the Four-Year
Review of theCharter.

If a law comes within s 38(2), the interpretation provision in s 32(1) dfhiaeter becomes relevant.

If a law is rights-incompatible, s 38(2) allows a public authority to rely on the incompatible law to

justify a decision or a process that is incompatible with human rights. However, an individual in this
situation is not necessarily without redress because he or she may have a counter-argument to s 38(2);
that is, an individual may be able to seek a rights-compatible interpretation of the provision under

s 32(1) which alters the statutory obligation. If the law providing the s 38(2) exception/defence can be
given a rights-compatible interpretation under s 32(1), the potential violation of human rights will be
avoided. The rights-compatible interpretation, in effect, becomes your remedy. The law is given a

s 32(1) rights-compatible interpretation, the public authority then has obligations under s 38(1), and the
s 38(2) exception/defence to unlawfulness no longer applies.

Thus, in the context of the rights obligations of public authorities, a strong remedial reach for
rights-compatible interpretation provides stronger protection for individuals against acts of
unlawfulness of public authorities.

Moreover, strong remedial rights-compatible interpretation is part of the ‘dialogue’ scheme
underlying the statutory human rights instruments, and does not undermine parliamentary
sovereignty — parliament can respond to unwanted or undesirableatghps¢tiblejudicial
interpretations by statutory provisions that clearly and explicitly adopt rigbésapatible
provisions#

Were Queensland to adopt a similar model to Victoria, | recommend that any equivalent
provision providing for rights-compatible interpretation must:

» Be drafted to clearly establish that the rights-compatible interpretation provision
must be given a strong remedial reach similar t&haidan in order to properly
protect and promote rights in Queensland;

» This strong remedial approach should be evidenced by explicit statutory
language in the human rights instrument itself, and bolstered by explicit
language in the parliamentary extrinsic materials, including the Explanatory
Memorandum and Second Reading Speech.

Please note that specific amendments to the wording of the Vic@nenrerto

accommodate these concerns have been suggested in Julie Debeljak ‘Eight-year Review of
the Charter of Human Rights and Responsibilities Act 2006)’, a Submission to the
Independent Reviewer of ti@harter, June 2015, pp 16-18he legislative drafters in

3 Julie Debeljak, ‘Inquiry into the&Charter of Human Rights and Responsibilitiesubmitted to the
Scrutiny of Acts and Regulations Committee of the Victorian Parliament for the Four-Year Review of
the Charter of Human Rights and Responsibilities Act 2006), 10 June 2011, p 22.

a“ Julie Debeljak, ‘Inquiry into the&Charter of Human Rights and Responsibilitiesubmitted to the

Scrutiny of Acts and Regulations Committee of the Victorian Parliament for the Four-Year Review of
the Charter of Human Rights and Responsibilities Act 2006), 10 June 2011, pp 11-17.
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Queensland should take note of these suggested amendments if they are modelling an
instrument on the Victorian Charter.

The Override

Many human rights instruments contain an override provision. Of note, the CaGhdider
contains s 33, which allows the parliament to override the operation of the constitutional
rights for renewable five-year periods. Under the Canadfarter, which is a constitutional
instrument that allows judges to invalidate laws that unreasonably and/or unjustifiably limit
rights, an override is needed where the executive and parliament want to re-assert their will
with respect to legislation — that is, it allows the executive and parliament to react to judicial
invalidation by re-enacting the law subject to the override. The override can also be used pre-
emptively. The override is necessary in constitutional instruments to ensure the judiciary does
not have the final word (i.e. preserves parliamentary sovereignty), and to encourage an inter-
institutional dialogue about rights between the arms of government.

Statutory instruments operate differently. Judges cannot invalidate legislation. The judges are
only empowered to provide a rights-compatible interpretation where it is possible to do so
and consistent with the purpose of the statute being interpreted. Where rights-compatible
interpretation along these lines is not available, judges can only issue an unenforceable
declaration of incompatibility. The law stands, and is applied to the case at hand and all
future cases.

The limited judicial powers ensures that the judiciary does not have the final word (i.e.
preserves parliamentary sovereignty), and encourages the dialogue between the arms of
government. The override provisionnist needed to preserve parliamentary sovereignty or
create a dialogue. The executive and parliament have a suite of other responses to rights-
incompatible interpretations and declarations of incompatibility. For example, the executive
and parliament may neutralise an unwanted rigbtapatibleinterpretation by legislatively
reinstating a rightsacompatibleprovision. Explicit rightsnhcompatiblelanguage will

prevent the judiciary using interpretative methods to sanction rights-compatible
interpretations; and this can be coupled with clear parliamentary intention to legislate in a
rightsincompatiblemanner. Moreover, the executive and parliament may amend a law to
make it rightscsompatiblein response to a judicial declaration of incompatibility; equally,
they may not be persuaded and maintain the rigtsmpatiblelaw.

Were Queensland to adopt a statutory human rights instrument based on the dialogue
model, | recommend that it doeshot include an override provision

However, were Queensland minded to adopt an override provision, | recommend that
it:

* not be modelled on s 31 of the VictoriaCharter; and

» rather, be modelled on a derogation provision, such as art 4 of tH€CPR.

The override contained in s 31 of the Victor@narteris inadequate in terms of recognising
non-derogable rights, and in terms of conditioning the use of the override power, especially in
relation to the circumstances justifying an override and regulating the effects of override. Any
override is better off being modelled on a derogation provision, such as art 4 of the ICCPR.
See further:
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+ Julie Debeljak, ‘Inquiry into th€harter of Human Rights and Responsibilities
submitted to the Scrutiny of Acts and Regulations Committee of the Victorian
Parliament for the Four-Year Review of t@barter of Human Rights and
Responsibilities Act 200@/ic), 10 June 2011, pp 26-29.

+ Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations
and Overrides of Rights under the Victori@harter of Human Rights and
Responsibilities Act 20062008) 32Melbourne University Law Revie22-469.

Pre-Leqislative Rights-Scrutiny

Statements of Incompatibility — the Executive

The obligation on the relevant Minister to present a statement of compatibility for all new
legislation proposed to parliament is a vital obligation. It serves numerous purposes. It aids in
the transparency of and accountability for the rights implications of proposed legislation. It is
also a vital step in creating a dialogue about rights between the executive, parliament and the
judiciary.

Section 28 of the Victoria@harteris the most recent iteration of the obligation to issues
statements of compatibility with all Bills amidst the comparative statutory rights instruments.
In addition to imposing the obligations to state whether the Bill is compatible or incompatible
with the protected rights, it also requires the relevant Minister to state ‘how it is compatible’
and explain ‘nature and extent of [any] incompatibility’.

This is an important reform over previous versions of the obligation, with the requirement to
reveal the reasoning behind any assessment of compatibility or incompatibility being key to
the efficacy of such statements. This reveals the range of rights considered by the executive,
the executive’s view of the scope of the rights and whether the proposed legislation violates
those rights, and the executive’s view of the reasonableness and justifiability of the legislative
objectives and legislative means that limit the rights. This facilitates and reinforces the
transparency, accountability and dialogue purposes behind such statements.

In practice, however, a consistent gap in statements of compatibility that have been presented
in Victoria is a failure to explairhow’ the Bill was compatible or incompatible. The Scrutiny

of Acts and Regulations Committee have, time and again, commented on this problem.
Moreover, Parliamentarians have often lamented that limited evidence is provided for the
legislative programs presented, particularly when legislation violates figfaisa recent

review of statements of compatibility, see Julie Debeljak, ‘Human Rights Dialogue under the
Victorian Charter. The Potential and the Pitfalls’ (Presented atNbh&onal Law Reform
ConferenceAustralian National University, 14-15 April 2016).

45 See e.g., SAR@lert Digest No 2 of 2009, 10-11.
46 See e.g., VictoridRarliamentary Debated egislative Council, 19 August 2014, 2513 (Ms Pennicuik);

Victoria, Parliamentary Debated egislative Council, 4 December 2008, 5492 (Mr Barber); Victoria,
Parliamentary Debatel egislative Council, 29 July 2010, 3413 and 3427 (Ms Pennicuik).
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Section 28 of the Victoria€harterwould be strengthened by requiring the explanations of
‘how’ a Bill is compatible or incompatible be drafted by reference to s 7(2) and provide
evidence for the assessments.

Were Queensland to adopt a dialogue model of rights instrument, | recommend that:
» The wording of s 28 of the VictorianCharter be adopted;
» Subject to amending the wording of s 28(3) as follows (the words in italic
indicating the words to be inserted into the existing s 28(3)):

‘A statement of compatibility must state— (a) whether, in the member’s
opinion, the Bill is compatible with human rights and, if so, how it is
compatible by reference to s 7(2) providing evidence for the assessment;
and (b) if, in the member’s opinion, any part of the Bill is incompatible
with human rights, the nature and extent of the incompatibilityby
referenceto s 7(2) providing evidence for the assessment.’

Parliamentary Rights-Scrutiny

Under dialogue models of rights protection, specialised or general parliamentary scrutiny
committees are given a rights remit. An example of this is s 30 of the Vic@hiamer,

which states: ‘The Scrutiny of Acts and Regulations Committee must consider any Bill
introduced into Parliament and must report to the Parliament as to whether the Bill is
incompatible with human rights.’

Similar to the obligations of scrutiny committees in other comparative jurisdiction, the
Scrutiny of Acts and Regulations Committee (‘SARC’) must scrutinise all Bills and
accompanying statements of compatibility against the Vict@lzarter. SARC reports to
parliament, and parliament then debates the legislation and decides whether to enact the law,
given the rights considerations. Again, this pre-legislative rights-scrutiny obligation makes
rights-compatibility an explicit consideration in policy-making and law-making, and creates
greater transparency around and accountability for government decisions that impact on
rights. It also contributes to the dialogue between the three arms of government. The SARC
reports, parliamentary debates, and the enacted legislation indicate parliament’s
understanding of the rights, whether the legislation limits those rights, and whether the limits
are justified under s 7(2) to the executive and the judiciary.

For an initial assessment of the work of SARC, and its contribution to the inter-institutional
dialogue under the Victoria@harter, see Julie Debeljak, ‘Human Rights Dialogue under the
Victorian Charter. The Potential and the Pitfalls’ (Presented atNbh&onal Law Reform
ConferenceAustralian National University, 14-15 April 2016).

From this initial assessment, there are a number of ways that the obligations cast on SARC
and the processes followed by SARC could be strengthened. These should influence the
operation of any parliamentary committee established in Queensland.

First, the timing of SARC'’s contribution could begin earlier. The reasons for this relate to
how policy and legislation is developed, so this recommendation is relevant to other
jurisdictions, including Queensland. Before proposed legislation is tabled in parliament, it is
in the sole domain of the executive. Before it is tabled, the executive develops the policy
priorities and legislative design in private. Although rights considerations are now accounted
for during this phase, particularly because a statement of compatibility is eventually required,
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this is all done in secret and there is no guarantee of outside influence. This is problematic
because once Cabinet has given ‘in-principle’ agreement to the policy outcomes and the
legislative design, it is very difficult to secure amendments. This difficulty factor increases
further once the draft legislation, explanatory memorandum and statement of compatibility
are released, and even further once presented to SARC and the Parliament.

If the window for real rights-influence ends at Cabinet, dialogue is nothing more than an
executive monologue. To avoid this, there needs to be an expansion of voices influencing the
pre-Cabinet phase of policy and legislative development. One solution would be to, in
confidence, consult SARC and relevant human rights Commission on draft policy and
legislative proposals pre-Cabinet approval.

This becomes even more important in a unicameral parliament. My recent research shows
that the lower house of parliament has had very little influence on rights outcomes,
particularly with legislation that unreasonably and/or unjustifiably limits rights. Such
legislation may create some debate and some acknowledgement of the violation of rights, but
there has been no genuine push to ameliorate the rights-incompatibility in the lower house
and no successful rights-friendly amendments on the floor of the House. Real debate and real
efforts to ameliorate the rights-incompatibility have occurred only in the upper house, and
have only led by the Greens, not the major parties. This is in part explained by the executive
dominance of the lower house; and in part explained by the major parties having no incentive
to enact laws that are rights-compatible, nor to properly justify limitations to rights that are
unreasonable or unjustified — particularly where the minority, the vulnerable or the unpopular
are concerned. See further Julie Debeljak, ‘Human Rights Dialogue under the Victorian
Charter. The Potential and the Pitfalls’ (Presented atNh&onal Law Reform Conference
Australian National University, 14-15 April 2016).

Secondly, the timing of SARC'’s public report needs to be considered. Again, most

committees operate under similar time constraints, such that this recommendation is relevant
to other jurisdictions, including Queensland. SARC has two-weeks to repalttlois

introduced. SARC reports are often not availddgéoreBills pass either the lower or both

houses. This mutes SARC'’s contribution to the dialogue. In relation to urgent bills,
Parliamentarians have suggested that SARC be conaeheacwhenever ‘urgent bills’ are
presented to Parliament broader solution than this is needed, however. In addition to
changes around urgent bills, rights instruments should be amended so that no Bill can become
a valid Act until SARC/the parliamentary committee has reported on it to Parliament, and
Parliament has ‘properly considered’ the report.

Thirdly, scrutiny committees in general tend to focus on technical drafting issues, and avoid
analysis of policy pursuits and outcomes. This has impacted on SARC'’s reports, and is likely
to impact on the reports of any rights committee introduced into Queensland. Although the
tenor of SARC'’s opinion can be gleaned from its analysis and whether it has sought
clarification from the responsible Minister, SARC’s recommendations are mild — usually
simply ‘referring questions to Parliament’ rather than reporting that & bilimay be

47 Victoria, Parliamentary Debated egislative Council, 16 August 2012, 3535 (Mr Pakula) and 3541 (Ms
Pennicuik). The 8-yeaCharterreview also raised the issue of SARC need ‘sufficient time to scrutinise
Bills that raise significant human rights issues’: see Recommendation i@i{lagel Brett YoungFrom
Commitment to Culture: The 2015 Review of the Charter of Human Rights and Responsibilities Act 2006
(Melbourne, 2015) 185
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incompatible. This may be consistent with the practise of scrutiny committees, but SARC’s
current practice ‘has had little influence over the content of legislation once the bill has been
presented to ParliamentWere SARC consulted on draft legislation pre-Cabinet approval
and in private, SARC could be more frank in its public rights assessment, allowing for and
justifying public reports to Parliament with (stronger) conclusions.

Were Queensland to adopt a dialogue model of rights protection, | recommend that:

» |t establishes a Parliamentary Rights Committee whose task it is to assess the
rights-compatibility of proposed legislation. Ideally this is a free-standing
committee.

* The legislative provision creating and empowering the Parliamentary Rights
Committee be based on s 30 of the Victoria@harter and amended as follows:

0 Section 30 should become s 30(1): ‘The Committee must consider any Bill
introduced into Parliament and must report to the Parliament as to
whether the Bill is incompatible with human rights.’

0 Section 30(2) should provide that no Bill can become a valid Act until the
Committee has reported on it to Parliament;

0 Section 30(3) should provide that no Bill can become a valid Act until the
Parliament has ‘properly considered’ the Committee’s report; and

0 Section 30(4) stating that ‘a failure to comply with sub-sections 30(1), (2)
and (3) in relation to any Bill that becomes an Act is not a valid Act, has
no operation and cannot be enforced.’

* That a practice be established that during the legislative development phase, the
relevant department, in confidence, consult the Parliamentary Rights Committee
on draft policy and legislative proposals pre-Cabinet approval.

Dialogue Model

As the above discussion indicates, the dialogue model in relation to legislation is
preferred.

| have written extensively on the dialogue model, and the following items particularly hone in
on the institutional design, operation and benefits of dialogue:

» Julie Debeljak, ‘Proportionality, Rights-Consistent Interpretation and Declarations
under the VictoriartCharterof Human Rights and Responsibilitiise Momcilovic
Litigation and Beyond’ (2014) 40(Mlonash University Law Revie340-388

« Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and Melissa
Castan (eds)zontemporary Human Rights Issues in Austré@lihomson Reuters,
2013) 37-70

* Julie Debeljak, ‘Who Is Sovereign Now? Th®mcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It To Have’ (2011) 22(iljc Law
Reviewl5-51.

« Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the VictGharter
on Human Rights and Responsibiliti©sawing the Line Between Judicial

R Michael Brett YoungFrom Commitment to Culture: The 2015 Review of the Charter of Human Rights
and Responsibilities Act 20@®elbourne, 2015) 17&iting the Chair of SARC, Carlo Carli MP.
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Interpretation and Judicial Law-Making’ (2007) B®nash University Law Reviedv
71.

» Julie Debeljak, ‘Rights Protection Without Judicial Supremacy: A Review of the
Canadian and British Models of Bills of Rights’, (2002)Nélbourne University
Law Review285-324.

» Julie Debeljak, ‘Rights and Democracy: A Reconciliation of the Institutional Debate’,
a chapter in Tom Campbell, Jeffrey Goldsworthy and Adrienne Stone, (eds.)
Protecting Human Rights: Instruments and Instituti@@gford University Press,
Oxford, 2003) 135-57

¢ Julie Debeljak, ‘Eight-year Review of ti@harter of Human Rights and
Responsibilities Act 200@/ic)’, a Submission to the Independent Reviewer of the
Charter, June 2015, pp 1- 49.

» Jdie Debeljak, ‘Inquiry into theCharter of Human Rights and Responsibilities
submitted to the Scrutiny of Acts and Regulations Committee of the Victorian
Parliament for the Four-Year Review of tibarter of Human Rights and
Responsibilities Act 200/ic), 10 June 2011, pp 1-30.

» Julie Debeljak, ‘How Best to Protect and Promote Human Rights in Victoria’,
submitted to théluman Rights Consultative Committee of the Victorian Government
August 2005, pp 1-27.

To round out the discussion, | will briefly outline the way in which dialogue about legislation
is created under statutory human rights instruments, such as thieitd&n Rights Acthe

ACT Human Rights Actand the New Zealariill of Rights Act My discussion will refer to

the provisions under the Victori@harter, but the comparative instruments contain
equivalents.

As already mentioned, the pre-legislative rights-scrutiny roles of the executive and the
parliament generate dialogue. The executive must take rights into consideration in policy
formulation and legislative drafting, and this is formally recognised by the s 28 obligation to
issue a statement of compatibility for all proposed legislation (as discussed above).
Parliament also has enhanced rights-obligations in its constitutional roles of legislative
scrutineer and law-maker. SARC has a rights-scrutiny role under s 30 (as discussed above),
and parliament must then consider SARC'’s report, debate the proposed legislation, and
decide whether to enact the law, given the rights considerations.

Through s 28 statements, SARC reports, parliamentary debates, and enacted legislation, the
executive and parliament educate each other and the judiciary about each arm of
government’s understanding of the rights, whether legislation limits those rights, and whether
limits are justified under s 7(2) — in other words, they engage in an educative dialogue based
on each arm’s unique perspective and underlying motivations. This educative exchange is
designed to improve rights outcomes.

The judiciary becomes involved when interpreting legislation. Section 32(1) Ghmter

requires all statutory provisions to be interpreted in a way that is compatible with rights, so
far as it is possible to do so, consistently with statutory purpose. Where legislation cannot be
interpreted rights-compatibly, the judiciarynsetempowered to invalidate the law; rather, the
Supreme Court or Court of Appeal may issueiaenforceablédeclaration of inconsistent
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interpretation’ under s 36(2)Section 36(2) declarations are a caution to the executive and
parliament that legislation is inconsistent with the judiciary’s understanding of rights. Under
s 37, the responsible Minister has six-months to prepare a written response to a s 36(2)
declaration and table it in parliament.

The judicial opinion continues the dialogue loop, with the executive and parliament having a
range of responses to the judicial opinion. If the judiciary has given an otherwise rights-
incompatiblelegislative provision a rightsempatibleinterpretation under s 32(1), the
representative arms may neutralise this by legislatively reinstating aingbtapatible

provision® Where the judiciary has issued a s 36(2) declaration, the representative arms have
two options: the executive and parliament may be persuaded by the judicial reasoning
underlying the declaration and amend the law to make it rggintgatible equally, the

executive and the parliament may not be persuaded and maintain théngghtgatiblelaw.

The dialogue process continues, with executive and parliamentary responses being open to
further challenge before the judiciary.

Public Authorities

As noted above, statutory human rights instruments tend to impose obligations on public
authorities. Under the Victorig@harter, s 38(1) states that ‘it is unlawful for a public

authority to act in a way that is incompatible with a human right or, in making a decision, to
fail to give proper consideration to a relevant human right.” Section 38(2) then outlines an
exception to this obligation: ‘Sub-section (1) does not apply if, as a result of a statutory
provision or a provision made by or under an Act of the Commonwealth or otherwise under
law, the public authority could not reasonably have acted differently or made a different
decision.’

Although theCharterdoes make it unlawful for public authorities to act incompatibly with
human rights and to fail to give proper consideration to human rights when acting under

s 38(1), it doesot create a freestanding cause of action or provide a freestanding remedy for
individuals when public authorities act unlawfully (s 39(1) and (®)j;does it entitle any

person to an award of damages because of a breachGidhier (s 39(3) and (4)). In other
words, a victim of an act of unlawfulness committed by a public authority is not able to
independently and solely claim for a breach of statutory duty, with the statute being the
Charter. Rather, s 39 requires a victim to “piggy-ba€iiarterunlawfulness onto a pre-

existing claim to relief or remedy, including any pre-existing claim to damages.

To highlight the complexity of the remedial provisions where a public authority fails to act
lawfully, | reproduce s 39:

4 Section 36(2) declarations do not affect the validity, operation or enforcement of the legislation, or create
in any person any legal right or give rise to any civil cause of action (s 36(5)). A declaration will not
affect the outcome of the case in which it is issued, with the judge compelled to apply the rights-
incompatible law; nor will a declaration impact on any future applications of the iigittsypatible law
because it remains in force and is applied to all future cases.

50 SeeRIJE v Secretary to the Department of Justice, AG, and VHREX0@8] VSCA 265 and the
legislative response theret®erious Sex Offenders Monitoring Amendment Act 2@i29.
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(2) If, otherwise than because of this Charter, a person may seek any relief or
remedy in respect of an act or decision of a public authority on the ground that
the act or decision was unlawful, that person may seek that relief or remedy on
a ground of unlawfulness arising because of this Charter.

(2) This section does not affect any right that a person has, otherwise than because
of this Charter, to seek any relief or remedy in respect of an act or decision of a
public authority, including a right—

(a) to seek judicial review under tAelministrative Law Act 1978r under
Order 56 of Chapter | of the Rules of the Supreme Court; and

(b) to seek a declaration of unlawfulness and associated relief including an
injunction, a stay of proceedings or exclusion of evidence.

(3) A person is not entitled to be awarded any damages because of a breach of this
Charter.

(4) Nothing in this section affects any right a person may have to damages apart
from the operation of this section.

Were Queensland considering imposing rights obligations on public authorities, | would
not recommend those obligations be modelled on s 39 of the Victori@marter.

This is because: first, the s 39 provision is unduly complex, technical and convoluted;
secondly, it's meaning and scope is yet to clarified by the courts, so the extent of the
obligations and the precise nature and extent of the available remedies is not known; thirdly,
the combination of the complexity and failure of the courts to clarify s 39, and the fact that by
definition a litigant has another cause of action to pursue, has had a chilling effect on
litigation under s 39; and fourthly, a free-standing remedy is an appropriate and effective
remedy when a public authority fails to meet its obligations under s 38. See further Julie
Debeljak, ‘Inquiry into theCharter of Human Rights and Responsibilitissibmitted to the
Scrutiny of Acts and Regulations Committee of the Victorian Parliament for the Four-Year
Review of theCharter of Human Rights and Responsibilities Act 2006), 10 June 2011,

7-9.

Were Queensland considering imposing rights obligations on public authorities, | would
recommend modelling these obligations on the UKluman Rights Act or the ACT
Human Rights Act.

| have described the operation of the UK and ACT provisions elsewhere:

The British and, more recently, the ACT models offer a much better solution to remedies than s 39 of
the Charter®! In Britain, ss 6 to 9 of theK HRAmake it unlawful for a public authority to exercise its
powers under compatible legislation in a manner that is incompatible with rights. The definition of
“public authority” includes a court or tribunal. Such unlawful action gives rise to three means of
redress: (a) a new freestanding cause for breach of statutory duty, Witk thRAitself being the

51 Section 24 of th€anadian Charterempowers the courts to provide just and appropriate remedies for
violations of rights, and to exclude evidence obtained in violation of rights if to admit it would bring the
administration of justice into disrepute.
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statute breached; (b) a new ground of illegality under administrativé?lamd (c) the unlawful act can
be relied upon in any legal proceeding.

Most importantly, under s 8 of thgK HRA where a public authority acts unlawfully, a court may

grant such relief or remedy, or make such order, within its power as it considers just and appropriate,
which includes an award of damages in certain circumstances if the court is satisfied that the award is
necessary to afford just satisfact®Srihe British experience of damages awards for human rights
breaches is influenced by tB<CHR Under theECHR a victim of a violation of a human right is

entitled to an effective remedy, which may include compensation. Compensation payments made by
the European Court of Human Rights underE@HRhave always been modéétand this has filtered
down to compensation payments in the United Kingdom. Given that international and comparative
jurisprudence inform any interpretation of @barterunder s 32(2), one could expect the Victorian
judiciary to take the lead from the European Court and the United Kingdom jurisprudence and avoid
unduly high compensation payments, were a power to award compensation includechartae

This could be made clear by the Victorian Parliament by using@t¢Rwording of “just satisfaction:

or by capping damages awards.

The ACT HRAhas recently been amended to extend its application to impose human rights obligations
on public authorities and adopted a freestanding cause of action, mimicklol tHRA provisions
rather than s 39 of theharter.*

In conclusion, | recommend that:

rights obligations are imposed on public authorities;

that remedies for not meeting those obligations be conferred on victims,
including a free-standing cause of action for breach of a statutory duty; and
that the provisions be modelled on the UKduman Rights Act and the ACT
Human Rights Act (not the Victorian Charter).

QUESTION 1(C): THE COSTS AND BENEFITS OF ADOPTING A HR ACT

(INCLUDING FINANCIAL, LEGAL, SOCIAL AND OTHERWISE)

There are better placed people to comment on this question. My only comment is that the
converse ought to be considered: that is, ‘what is the costtaflopting a Human Rights

Act?’

52

53

54

55

Indeed, in the UK, a free-standing ground of review based on proportionality is now recognided. See
(on the application of Daly) v Secretary of State for the Home Depar{@@®i] 2 WLR 1622, and
Huang v Secretary of State for the Home Department; Kashmiri v Secretary of State for the Home
Departmen{2007] UKHL 11.

The Consultative Committee recommended adopting the UK model in this regard, but the
recommendation was not adopted: see ACT Bill of Rights Consultative Committee, ACT Legislative
Assembly, Towards an ACT Human Rights A2003 [4.53] — [4.78].

It would be rare for a victim of a human rights violation to be awarded an amount in excess of
GBP 20,000.

Julie Debeljak, ‘Inquiry into the&Charter of Human Rights and Responsibilitiesubmitted to the

Scrutiny of Acts and Regulations Committee of the Victorian Parliament for the Four-Year Review of
the Charter of Human Rights and Responsibilities Act 2006), 10 June 2011, pp 8-9.
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QUESTION 1(D): PREVIOUS AND CURRENT REVIEWS AND INQUIRIES (IN
AUSTRALIA AND INTERNATIONALLY) ON THE ISSUE OF HUMAN RIGHTS
LEGISLATION

My answer to question 1(B) canvasses this question. Please refer to that answer.

QUESTION 2(B) AND (C): HOW THE LEGISLATION WOULD APPLY TO: THE
MAKING OF LAWS, COURTS AND TRIBUNALS, PUBLIC AUTHORITIES AND
OTHER ENTITIES; AND THE IMPLICATIONS OF LAWS AND DECISIONS NOT
BEING CONSISTENT WITH THE LEGISLATION?

Much of my discussion under Question 1 answers this question. To put it beyond doubt, | will
summarise my view of how a human rights instrument should apply, and what the
implications should be where laws and decisions are not consistent with human rights.

The model

| have written extensively on statutory human rights instruments. The main considerations
when contemplating the precise model come down to identifying the underlying principles to
be protected and promoted, the rights to be protected, and the mechanisms for ‘enforcing’ the
rights.

Underlying principles

The current trend is to enact statutory human rights instruments, and the terms of reference of
the Human Rights Inquiry limit consideration to models other than constitutional models.

The two underlying purposes of statutory human rights instruments are to preserve
parliamentary sovereignty, and to establish and promote an inter-institutional dialogue about
human rights across the arms of government. The two are linked when it comes to limiting
the powers of the judiciary to rights-compatible interpretation and unenforceable declarations
of incompatibility; whilst various additional obligations on the executive and parliament,

such as statements of compatibility, parliamentary rights-scrutiny committees, and the
requirement for ministers to respond to judicial declarations, round out the dialogue cycle.

I recommend that Queensland adopt a statutory human rights instrument, which
preserves parliamentary sovereignty and establishes a rights dialogue amongst the arms
of government. The Queensland model should take account of improvements on and
suggested amendments to the Victoria@harter that | have canvassed in my answers to
Question 1.

The Rights

As discussed above, ideally economic, social and cultural rights are protected in addition to
civil and political rights. These rights, however, should not be absolute, and in the main they
should be subject to reasonable limitations that are demonstrably justified in a free and
democratic society.
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| recommend that:
« Civil, political, economic, social and cultural rights be protected; and
* That a general limitations clause based on s 7(2) of the VictoriaBharter be
enacted, subject to the recommendations contained in my answer to Question
1(B) above.

Rights ‘Enforcement’ Mechanisms

Most statutory rights instruments utilise two mechanisms to uphold and enforce the
guaranteed rights. The first mechanism relates to legislation. The second mechanism is the
obligation placed on “public authorities” to act in a way that is compatible with human rights,
and to give proper consideration to human rights when making decisions. Both of these
mechanisms have been discussed in Question 1 above, mainly in the context of the Victorian
Charter.

| recommend that the Queensland human rights instrument adopt the same
mechanisms adopted in the UKHuman Rights Act, the ACT Human Rights Act and the
Victorian Charter — in relation to both the creation and interpretation of legislation, and
in relation to the obligations placed on public authorities. Were the Queensland
legislation to be modelled on the VictoriarCharter, | recommend that the improvements
to and amendments of variouharter provisions suggested in Question 1 be adopted in
the Queensland instrument.

Education and Culture change

The first step in improving the protection and promotion of rights is the enactment of a
human rights instrument. The second step is to embed a human rights culture throughout the
arms of government and society more generally. A major element of human rights culture
change involves human rights education.

My recent research unveiled a need for better human rights education and cultural change in
the Parliament, and in the judiciary and legal profession on the other.

Parliament

My recent research has been considering the rights dialogue in practice under the Victorian
Charter. The only currently publicly available work is Julie Debeljak, ‘Human Rights
Dialogue under the Victoria@harter. The Potential and the Pitfalls’ (Presented at the
National Law Reform ConferencAustralian National University, 14-15 April 2016).

This research has uncovered a real and serious lack of engagemeZhavtdr rights. This

must be addressed through developing and nurturing a rights-culture in parliament, ensuring
there is a political cost farot protecting rights andot convincingly justifying limitations on
rights. Non-legal methods of cultural change include influence by parliamentary ‘rights-
leaders’, better rights education of parliamentarians, and pressure from constituents. Legal
methods for inducing cultural change have been outlined in my answer to Question 1, and
include imposing an obligation on Parliament to ‘give proper consideration’ to statements of
compatibility and SARC reports, with a failure to give proper consideration precluding a Bill
becoming an Act.
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The Judiciary and the Legal Profession

I have recently written an article about the Victor@marter jurisprudence relating to

prisoner’s rights — in particular, it concentrated on the conditions of detention of prisoners,
and the treatment of prisoner3he article considered cases concerning the: (a) s 47(1) rights
under theCorrections Act 1986Vic); (b) the place of detention of certain classes of prisoner;
and (c) conditions of detention and the impact on sentencing. See further Julie Debeljak, ‘The
Rights of Prisoners under the Victori@hmarter. A Critical Analysis of the Jurisprudence on

the Treatment of Prisoners and Conditions of Detention’ (2018)nB&rsity of New South

Wales Law Journal332-85.

One of the main conclusions of this article is the lack of understanding of the rights
arguments, the limitation arguments, and arguments surroundi@ipénter enforcement
mechanisms by both judges and legal professionals. There is also a distinct lack of utilisation
of comparative jurisprudence.

It highlights the need for better human rights education and training for the judiciary and
legal profession, and the need to create and embed a rights culture.

| recommend that alongside implementing a human rights instrument in Queensland, a
program to embed a rights-culture and provide human rights education and training be
developed for the executive, the parliament, the judiciary and the legal profession.

In relation to cultural change, | recommend the Committee read the cultural change research
done by Anita Mackay, and published in Section V of Bronwyn Naylor, Julie Debeljak, and
Anita Mackey, ‘A Strategic Framework for Implementing Human Rights in Closed
Environments: A Human Rights Regulatory Framework and its Implementation’, (2015) 41
Monash University Law Revie2d8, 260-68.

QUESTION 2(A) AND (D):

| have no expert commentary to make in relation to questions 2(a) and (d).

| thank the Committee for the opportunity to make this submission the Human Rights
Inquiry.

Dr Julie Debeljak

Associate Professor, Faculty of Law

Deputy Director, Castan Centre for Human Rights Law
Monash University

April 2016

5 It did not question the legitimacy of the detention (i.e. the right to liberty); rather, the question is the
rights-compatibility of the conditions of detention and the treatment of detainees whose detention is
assumed to be lawful.
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APPENDIX

The following articles and book chapters are relevant to the current Human Rights Inquiry.
Except for the starred (*) book chapter, the full-text of all of the articles can be found
at: http://ssrn.com/author=86590Bwill attach the starred book chapter to my sulsiis.

« Julie Debeljak, ‘The Rights of Prisoners under the Victo@Gaarter. A Critical
Analysis of the Jurisprudence on the Treatment of Prisoners and Conditions of
Detention’ (2015) 3&niversity of New South Wales Law JourhaB2-85.

» Julie Debeljak, ‘A Strategic Framework for Implementing Human Rights in Closed
Environments: A Human Rights Regulatory Framework and its Implementation’,
(2015) 41Monash University Law Revie2d 8-70 (with Bronwyn Naylor and Anita
Mackay).

« Julie Debeljak, ‘Proportionality, Rights-Consistent Interpretation and Declarations
under the VictoriartCharterof Human Rights and Responsibilitiise Momcilovic
Litigation and Beyond’ (2014) 40(Mlonash University Law Revie340-388

» *Julie Debeljak, ‘Does Australia Need a Bill of Rights?’ in Paula Gerber and Melissa
Castan (edszontemporary Human Rights Issues in Austr@libomson Reuters,
2013) 37-70

» Julie Debeljak, ‘Indigenous Peoples’ Human Rights and the Victotemt€r: a
Framework for Reorienting Recordkeeping and Archival Practice’ (2012yd#val
Science13-234, with Melissa Castan (Published online, December 2011, DOI
10.1007/s10502-011-9164-z))

» Julie Debeljak, ‘Who Is Sovereign Now? Thi®mcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It To Have’ (2011) Z22(lic Law
Reviewl5-51.

« Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations
and Overrides of Rights under the Victori@harter of Human Rights and
Responsibilities Act 20062008) 32Melbourne University Law Revie422-469.

« Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the VictGharter
on Human Rights and Responsibiliti€sawing the Line Between Judicial
Interpretation and Judicial Law-Making’ (2007) B®nash University Law Reviedy
71.

» Julie Debeljak, ‘The Human Rights Act 1998 (UK): The Preservation of
Parliamentary Supremacy in the Context of Rights Protection’, (2088%®alian
Journal for Human Right$83-235.

» Julie Debeljak, ‘Rights Protection Without Judicial Supremacy: A Review of the
Canadian and British Models of Bills of Rights’, (2002)Nélbourne University
Law Review285-324.

« Julie Debeljak, ‘Rights and Democracy: A Reconciliation of the Institutional Debate’,
a chapter in Tom Campbell, Jeffrey Goldsworthy and Adrienne Stone, (eds.)
Protecting Human Rights: Instruments and Institutig@sford University Press,
Oxford, 2003) 135-57
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The following_submissions pertaining to tWietorian Charterare relevant to the current
Human Rights Inquiry. These submissions may not be readily publicly available, so I will
attach these to my submission.

« Julie Debeljak, ‘Eight-year Review of ti@harter of Human Rights and
Responsibilities Act 200@/ic)’, a Submission to the Independent Reviewer of the
Charter, June 2015, pp 1- 49.

» Jdie Debeljak, ‘Inquiry into theCharter of Human Rights and Responsibilities
submitted to the Scrutiny of Acts and Regulations Committee of the Victorian
Parliament for the Four-Year Review of t@barter of Human Rights and
Responsibilities Act 200@/ic), 10 June 2011, pp 1-30.

« Julie Debeljak, ‘How Best to Protect and Promote Human Rights in Victoria’,
submitted to théluman Rights Consultative Committee of the Victorian Government
August 2005, pp 1-27.

The following conference paper, which will soon be published, is also relevant to the Human
Rights Inquiry. This is not publicly available, so | will attach it to my submission.

* Julie Debeljak, ‘Human Rights Dialogue under the Victoftdvarter. The Potential
and the Pitfalls’ (Presented at tRational Law Reform Conferencgustralian
National University, 14-15 April 2016).
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Eight-Year Review of the
Charter of Human Rights and Responsibilities Act 2006

A submission by
Dr Julie Debeljak
Associate Professor, Faculty of Law

Deputy Director, Castan Centre for Human Rights Law
Monash University

June 2015

PREVIOUS FOUR-YEAR REVIEW SUBMISSION ‘

| refer the Independent Reviewer to my submission téthe-Year Review of théharter of
Human Rights and Responsibilities Act 2Q@&) undertaken by the Scrutiny of Acts and
Regulations Committee (SARC), entitled ‘Inquiry into the Charter of Human Rights and
Responsibilities’. My submission is reproduced at the end of this submission, in “Appendix
B”. | re-iterate the submissions | made during the four-year review, and seek to build upon
these in this submission for the Eight-Year Review.

PREVIOUS COMMENTARY ON THE CHARTER ‘

This submission refers to numerous articles and submissions that | have written in relation to
the Charter. For ease of reference, | list these in Appendix “A”.

EIGHT-YEAR REVIEW SUBMISSION ‘

This submission will focus on the “enforcement” mechanisms undétiager— or,

perhaps more aptly named, the “remedial” provisions. In particular, it will focus on the
meaning of s 32(1), the interaction between ss 7(2) and 32(1), and the role of s 36(2). The
interaction between ss 7(2) and 38 will also be briefly addressed.

This submission also makes reference to embedding a human rights culture in Victoria, the
need to continue to review ti@harterat periodic intervals, and re-iterates key issues from
my Four-Year Review submission.

THE OPERATION OF S 32(1) AND ITS INTERACTION WITH S 7(2)

As the Independent Reviewer will be aware, the meaning of s 32(1) is unsettled in Victoria.
Section 32(1) states: ‘So far as it is possible to do so consistently with their purpose, all
statutory provisions must be interpreted in a way that is compatible with human rights’.

Moreover, the interaction of the s 7(2) limitations provision with Part Ill is unsettled. In
particular, there is a difference of opinion in relation to whether s 7(2) analysis is part of
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ascertaining whether a statutory interpretation is ‘compatible with human rights’ under
s 32(1), or whether s 7(2) is not relevant.

This submission will outline the main strands of the arguments, in order to highlight the need
for clarity on these matters — indeed, in order to highlight the need for amendridatrtefr
in order to secure the original intention of learterenacting Parliament.

Parliamentary Intention to replicate s 3(1)UKHRA

Charterreplication of s 3(1WKHRA andGhaidan

As per my four-year review submissioand my academic writing on the matter (see
Appendix A): there were clear parliamentary indications that s 32(1) dfhiagter was

intended to reproduce s 3(1) of tHaman Rights Act 199@JK) (UKHRA), as it had been
interpreted in cases such@baidan v Godin-Mendoz&Ghaidari).® The similarity between

s 3(1) and s 32(1) is striking. Section 3(1) reads as follows: ‘So far as it is possible to do so,
primary legislation and subordinate legislation must be read and given effect in a way which
is compatible with the Convention rights.” The only relevant difference is that s 32(1) adds
the words ‘consistently with their purpose’.

The question that has vexed the Australian judiciary is what impact the additional words of
‘consistently with their purpose’ have. On the one hand, were they intended to codify the
British jurisprudence on s 3(1) of thiKHRA, most particularhGhaidar! and re S° On the

other hand, were they intended to enact a different sort of obligation altogether.

There were clear indications in the pre-legislative history t&treterthat the addition of

the phrase ‘consistently with their purpose’ was to co@ifyaidan— both by referring to that
jurisprudence by narfiand lifting concepts from that jurisprudence in explaining the effect
of the inserted phrase.

: Julie Debeljak, ‘Inquiry into th€harter of Human Rights and Responsibilitiesibmitted to the
Scrutiny of Acts and Regulations Committee of the Victorian Parliament for the Four-Year Review of
the Charter of Human Rights and Responsibilities Act 2006), 10 June 2011, 1-30 (‘Four-Year
Review Submission’).

2 See in particular, Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victaitar
on Human Rights and Responsibiliti®sawing the Line Between Judicial Interpretation and Judicial
Law-Making’ (2007) 33Vonash University Law Revie®v71 (‘Parliamentary Sovereignty and
Dialogue’); Julie Debeljak, ‘Who Is Sovereign Now? TWMiemcilovicCourt Hands Back Power Over
Human Rights That Parliament Intended It To Have’ (2011) Z2¢b)ic Law Review5-51 (‘Who is
Sovereign Now?’"); Julie Debeljak, ‘Proportionality, Rights-Consistent Interpretation and Declarations
under the VictoriarCharterof Human Rights and Responsibilitiise MomcilovicLitigation and
Beyond’ (2014) 40(2Monash University Law Revie340-388 (‘Proportionality, Interpretation and
Declarations’).

8 Ghaidan v Godin-Mendoz2004] UKHL 30.
4 Id.
° In re S (Minors) (Care Order: Implementation of Care Plan); In re W (Minors) (Care Order:
Adequacy of Care Plarjp002] UKHL 10 fe 3.
6 Human Rights Consultation Committee, Victorian Governni@ights Responsibilities and Respect:
The Report of the Human Rights Consultation Commi2@@5, 82-83.
7 Human Rights Consultation Committee, above n 66, 83; Explanatory Memorandum, Charter of Human

Rights and Responsibilities Bill 2006 (Vic), 23: ‘The reference to statutory purpose is to ensure that in
doing so courts do not strain the interpretation of legislation so as to displace Parliament’s intended
purpose or interpret legislation in a manner which avoids achieving the object of the legislation.’
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The Charter utilising the UK/NZ Method

Were the parliamentary intention behind s 32(1) recognised and implemented by Australian
courts, the approach to applying s 32(1) would be similar to the approach taken by the British
courts. The approach adopted by the British courts is similar to the approach of the courts in
New Zealand under tHgill of Rights Act 199GNZ) (NZBORA.® The equivalent statutory
interpretation provision under tiNZBORAis found in s 6, which reads ‘[w]herever an

enactment can be given a meaning that is consistent with the rights and freedoms contained in
this Bill of Rights, that meaning shall be preferred to any other meahing.’

Given that theUKHRAX and theNZBORA! are the most relevant comparative statutory

rights instruments, and tl@&harterenacting parliament’s intention to replicate s 3(1) of the
UKHRA and theGhaidanjurisprudence thereto, it is reasonable for the approach to s 32(1) of
the Charterto be modelled on the British and New Zealand approaches. The methodology
adopted under both of these instruments is similar and, by and large, settled. This method
gives the interpretation power a remedial reach and focuses on two classic “rights questions”
and two ‘Charter questions™? and can be summarised as follows (“UK/NZ Method”):

The “Rights Questions”
First: Does the legislative provision limit/engage any of the protected
rights in ss 8 to 27?

Second: If the provision does limit/engage a right, is the limitation
justifiable under the s 7(2) general limits power or under a specific limit
within a right?

The “Charter Questions”

Third: If the provision imposes an unjustified limit on rights, interpreters
must consider whether the provision can be “saved” through a s 32(1)
interpretation; accordingly, the judge must alter the meaning of the
provision in order to achieve rights-compatibility.

Fourth: The judge must then decide whether the altered rights-compatible
interpretation of the provision is “possible” and “consistent[] with
[statutory] purpose”.

e Bill of Rights Act 199GNZ) (“NZBORA).

° Whether or not s 6 of tHé&ZBORAand s 3(1) of thtlKHRA achieve the same outcome is highly
contested: see Claudia Geiringer, ‘The Principle of Legality and the Bill of Rights Act: A Critical
Examination oR v Hanseh(2008) 6 New Zealand Journal of Public and International Law 59, 66.

10 Human Rights Act 1998JK) ¢ 42 (‘(UKHRA). The methodology under tHéKHRAwas first outlined
in Poplar Housing and Regeneration Community Association Ltd v Don¢gbog] EWCA Civ 595
[75] (‘Donoghue), and has been approved and followed as the preferred method in later cases, such as,
R v A(No 2)[2001] UKHL 25 [58];International Transport Roth GmbH v Secretary of State for the
Home Departmer[2002] EWCA Civ 158[149]Ghaidan[2004] UKHL 30 [24].

1 The current methodology under Bl of Rights Act 199¢NZ) (‘NZBORA")was outlined by the
majority of judges irR v Hanserj2007] NZSC 7 (Hansen). This method is in contra-distinction to an
earlier method proposed Moonen v Film and Literature Board of Revig2000] 2 NZLR 9 (NZCA)
(known as Moonen No 7).

12 Debeljak, ‘Parliamentary Sovereignty and Dialogue’, above n 2, 28 and 32.
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The Conclusion...

Section 32(1): If the s 32(1) rights-compatible interpretation is “possible”
and “consistent[] with [statutory] purpose”, this is a complete remedy to
the human rights issue.

Section 36(2): If the s 32(1) rights-compatible interpretation is not
“possible” and not “consistent[] with [statutory] purpose”, the only option
is a non-enforceable declaration of inconsistent interpretation under

s 36(2).

The “Charter’ questions in essence reflect the “enforcement” mechanisms undehnainter,
or theCharter“remedies”. There are two matters of importance that flow from the UK/NZ
Method.

First, s 7(2) limitation analysis is built into assessing whether a rights compatible
interpretation is possible and consistent with statutory purpose. Section 7(2) proportionality
analysis informs whether an ordinary interpretation is indeed compatible with rights because
the limitation is reasonable and demonstrably justified; or whether the ordinary interpretation
is not compatible with rights because the limit is unreasonable and/or demonstrably
unjustified, such that an alternative interpretation under s 32(1) should be sought if possible
and consistent with statutory intention. Section 7(2) justification is part of the overall process
leading to a rights-compatible or a rights-incompatible interpretation.

Secondly, under the UK/NZ Method, s 32(1) has a remedial role. Let us consider some
scenarios. If a statutory provision does limit a right, but that limitation is reasonable and
demonstrably justified, there is no breach of rights — the statutory provision can be given an
interpretation that is ‘compatible with rights’. If a statutory provision does limit a right, and
that limitation is not reasonable and demonstrably justified, there is a breach of rights. In this
case, a s 32(1) rightsmpatibleinterpretation is a complete remedy to what otherwise would
have been a rightisccompatibleinterpretation of the statutory provision. To be sure, the
judiciary’s s 32(1) right-compatible re-interpretation must be possible and consistent with
statutory purpose (i.e. a role of interpretation not legislation), but nevertheless the rights-
compatible interpretation provides a complete remedy.

The earlier decisions of the Victorian judiciary supported the UK/NZ Methde/J

Nettle JA followed the UK/NZ Methdd and used s 32(1) to achieve a rights-compatible
interpretation of s 11 of teerious Sex Offenders Monitoring Act 2@QU%), but did not
consider it necessary to determine whether s 32(1) repliGitadianto dispose of the
caset* Similarly, inDas Warren CJ in essence followed the UK/NZ Methi@hd used

s 32(1) to achieve a rights-compatible interpretation of s 39 d¥idjer Crime (Investigative
Powers) Act 2004Vic), but did not need to determine the applicabilitysbfaidanto dispose

1 See Nettle JA IRJE v Secretary to the Department of Justice & Otfi2@98] VSCA 265 [114] —
[116] (‘RIE).

1 RJE[2008] VSCA 265 [118] — [119].

1 Re Application under the Major Crime (Investigative Powers) Act 220@9] VSC 381, [50] — [53]

(‘Das’). Warren CJ refers to Nettle JA’'s endorsement of the approach of Mason NRSAR v Lam
Kwong Wai[2006] HKCFA 84, and applies it: s@mas[2009] VSC 381 [53]. Nettle JA indicates that

the Hong Kong approach is the same astkelRAapproach unddpoplar, and expressly follows the
Poplar approach: seRJE[2008] VSCA 265, [116]. This is why Warren CJ’s approach is described as
essentially following th&l/ KHRA approach.
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of the casé? In Kracke Bell J adopted the UK/NZ Methddand held that s 32(1) codified
s3(1) as interpreted iBhaidan'® | have more fully explored this issue of methodology in
my academic writing?

The strength of the remedy

A related issue is the ‘strength’ of the remedial power of s 32(1). | have explored this
extensively in my academic writing, and provide an excerpt here.

[T]he British jurisprudence is of three categories. The earlier caRe éfis considered the ‘high

water mark’ for s 3(1), when a non-discretionary general prohibition on the admission of prior sexual
history evidence in a rape trial was re-interpreted under s 3(1) to allow discretionary exceptions. One
commentator considered that Lord Steyn’s judgment signalled ‘that the interpretative obligation is so
powerful that [the judiciary] need scarcely ever resort to s 4 declarations’ of incompatibility, suggesting
that ‘interpretation is more in the nature of a “delete-all-and-replace” amendment.’

The middle ground is represented®kgaidan In Ghaidan the heterosexual definition of “spouse”

under theRents Actvas found to violate the art 8 right to home when read with the art 14 right to non-
discrimination. The House of Lords “saved” the rights-incompatible provision via s 3(1) by re-
interpreting the words “living with the statutory tenant as his or her wife or husband” to mean “living
with the statutory tenant @sthey werehis wife or husband”. AlthougBhaidanis considered a retreat
from R v A its approach to s 3(1) is still considered “radical” because of Lord Niatutksr

comments about the right®mpatiblepurposes of s 3(1) potentially being capable of overriding rights-
incompatiblepurposes of an impugned law.

The “narrowest” interpretation of s 3(1) was proposed by Lord Hoffm&ilikinson Lord Hoffman
describes s 3(1) as ‘deem([ing] the Convention to form a significant part of the background against
which all statutes ... had to be interpreted’, drawing an analogy with the principle of legality. His
Lordship introduces an element of reasonableness, describing interpretation under s 3(1) as ‘the
ascertainment of what, taking into account the presumption created by s 3, Parliament would
reasonablybe understood to have meant by using the actual language of the &tatute.’

The British jurisprudence has retreated from the most radical remedial st&hgeAin

Moreover, although the reasoning of Lord Hoffman was accepted by the other Law Lords in
Wilkinson’scase?! Wilkinson has failed to materialise as the leading case on s 3(1); rather,
Ghaidanremains the case relied upGrkinally, the reach dBhaidanhas been grossly
overstated, and its approach is not appropriately described as ‘radical’.

1 Das[2009] VSC 381 [172] — [175].

m Kracke v Mental Health Review Board & Ors (Genefal)09] VCAT 646, [52] — [65] (Kracke)).

1 Kracke[2009] VCAT 646 [214].

1 Debeljak, ‘Who Is Sovereign Now?’, above n 2; Debeljak, ‘Proportionality, Interpretation and
Declarations’, above n 2.

20 Debeljak, ‘Who Is Sovereign Now?’, above n 2, 18-21 (citations omitted). See also Debeljak,
‘Parliamentary Sovereignty and Dialogue’, above n 2.

2 R (on the application of Wilkinson) v Inland Revenue Commissi¢aeés] UKHL 30 [1]
(Lord Nicholls); [32] (Lord Hope); [34] (Lord Scott); [43] (Lord Brown)Aiilkinson).

2 See, for example, Jack Beatson, Stephen Grosz, Tom Hickman, Rabinder Singh, and Stephanie Palmer,

Human Rights: Judicial Protection in the United Kingd{®weet & Maxwell, London, 208) [5-64] —
[5-127]; Aileen KavanaghConstitutional Review Under the UK Human Rights (@ambridge
University Press, 2009), 28: ‘In what is now the leading case on SGE{aidan ...’

2 See Aileen Kavanagh, ‘Unlocking thieiman Rights AcfThe “Radical” Approach to Section 3(1)
Revisited’ (2005) European Human Rights Law Revi2&9; Aileen Kavanagh, ‘Choosing Between
Sections 3 and 4 of thduman Rights Act 1998udicial Reasoning aft&haidan v Mendozan Helen
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Victorian Court of Appeal in R v Momcilovic rejects s 3(1)JJKHRA and Ghaidan

Meaning of s 32(1) and alignment wiitiilkinson

Despite this pre-legislative history, and the early decisions of Victorian judges, the Victorian
Court of Appeal (‘"VCA) inR v Momciloviq' VCA Momcilovit)?* aligned its judgment most
closely with thewilkinsondecisior The VCA MomcilovicCourt held that s 32(1) ‘does not
create a “special” rule of interpretation [in tBéaidansense], but rather forms part of the

body of interpretative rules to be applied at the outset, in ascertaining the meaning of the
provision in question®

The VCA Method

The VCA MomcilovicCourt then outlined a three-step methodology for assessing whether a
provision infringes &/ictorian Charterright, as follows (“VCA Method”):

Step 1: Ascertain the meaning of the relevant provision by applying
s 32(1) of theCharterin conjunction with common law principles of
statutory interpretation and th&terpretation of Legislation Act 1984
(Vic).

Step 2: Consider whether, so interpreted, the relevant provision breaches a
human right protected by tl@&harter.

Step 3: If so, apply s 7(2) of ti@&harterto determine whether the limit
imposed on the right is justifie.

Tentatively?® the VCA MomcilovicCourt held that s 32(1) ‘is a statutory directive, obliging
courts ... to carry out their task of statutory interpretation in a particularw@gction 32(1)
is part of the ‘framework of interpretive rulé€which includes s 35(a) of thaterpretation
of Legislation Acend the common law rules of statutory interpretation, particularly the

Fenwick, Gavin Phillipson and Roger Masterman (etig}icial Reasoning Under the UK Human
Rights Act{Cambridge University Press, Cambridge, 2007) 114, 142, fn 131; Julie Debeljak,
‘Submission to the National Consultation on Human Rights’, submitted tdatienal Consultation

on Human Rights Committe&5 June 2009, 51-57 (‘Submission to National Consultation’); Debeljak,
‘Who Is Sovereign Now?’, above n 2, 19-20.

2 R v Momcilovic[2010] VSCA 50 (VCA Momcilovig).
% VCA Momcilovic[2010] VSCA 50 [56]. For a critique of the VCA's reliance\ilkinson see
Debeljak, ‘Who Is Sovereign Now?’, above n 2, 24-25.
% VCA Momcilovic[2010] VSCA 50 [35]. This is in contrast to Lord Walker’s opinion that ‘[t|he words

“consistently with their purpose” do not occur in s 3 of fiRA but they have been read in as a matter
of interpretation’: Robert Walker, ‘A United Kingdom Perspective on Human Rights Judging’
(Presented aourting Change: Our Evolving CourSupreme Court of Victoria 2007 Judges’
Conference, Melbourne 9-10 August 2007) 4.

z VCA Momcilovic[2010] VSCA 50 [35].

2 TheVCA MomcilovicCourt only provided its ‘tentative views’ because ‘[n]o argument was addressed
to the Court on this question’: Ibid [101]. Indeed, three of the four parties sought the adoption of the
PreferredJKHRA-based methodology as propounded by BellKracke[2009] VCAT 646 [65], [67]

— [235].
2 VCA Momcilovic[2010] VSCA 50 [102].
%0 Ibid [103]. It is merely ‘part of the body of rules governing the interpretative task’: at [102].
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presumption against interference with rights (or, the principle of legalit). meet the

s 32(1) obligation, a court must explore ‘all “possible” interpretations of the provision(s) in
question, and adopt[] that interpretation which least infrit@fearter rights’ 3 with the
concept of “possible” being bounded by the ‘framework of interpretative rules’.

For theVCA MomcilovicCourt, the significance of s 32(1) ‘is that Parliament has embraced
and affirmed [the presumption against interference with rights] in emphatic terms’, codifying
it such that the presumption ‘is no longer merely a creature of the common law but is now an
expression of the “collective will” of the legislaturé.The guaranteed rights are also

codified in theCharter®*

Differences between the VCA Method and the UK/NZ Method

I have previously summarised the main differences between the UK/NZ Method and the
VCA Method, as follows:

There are significant differences between the VCA and UK/NZ methods. Under the VCA method,

s 32(1) is relevant during the initial and ordinary interpretative process, and has no remedial scope.
Moreover, s 7(2) is not relevant to interpretation or assessing rights-compatibility, but is a step
preparatory to ‘enforcement’ via s 36(2). By contrast, the UK/NZ method uses ordinary interpretative
methods to establish whether a right is limited; then s 7(2) to adjudge the justifiability of the limit; with
s 32(1) being utilised after an unjustified limit is established, as part of the remedial powers to address
the unjustified limitation. As discussed below, the VCA method also differs to the method under
constitutional instruments, even though the VCA (mistakenly) relied on constitutional methodology.

Problems withVCA Momcilovic

There are many difficulties with the reasoning/l@A Momcilovicand the VCA Method
proposed by that court. | have covered these in my academic writamgs| urge the
Independent Reviewer to consider these. | outline my main concerns here in brief.

First, it is by no means clear that the interpretation given to s 32¢AMomcilovias
correct, with the reasoning of the€A MomcilovicCourt being open to criticisAf.

Secondly, to fully understand the apparent and intended links between s 3(1J&HRA
and s 32(1) of th€harter, one must explore the meaning of s 3(1) oflkedRA and its
related jurisprudence. | refer the Independent Reviewer to my academic writings*oArthis.
exploration of s 3(1) of the#/KHRAwill highlight that the s 32(1) additional words

8 For sound and persuasive arguments about why s 32(1) creates a stronger obligation than the common
law presumptions, being arguments that are contrary to this conclusiorMaAhilomcilovicCourt,
see Carolyn Evans and Simon Evahsstralian Bills of Rights: The Law of the Victorian Charter and
the ACT Human Rights A@texisNexis Butterworths, Australia, 2008) [3.11] — [3.17].

2 VCA Momcilovic[2010] VSCA 50 [103].

3 Ibid [104].

3 Ibid.

% Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2, 348-49 (footnotes omitted).

% See especially Debeljak, ‘Who Is Sovereign Now?’, above n 2; Debeljak, ‘Proportionality,
Interpretation and Declaration’, above n 2.

37 See Debeljak, ‘Who Is Sovereign Now?’, above n 2.

% Debeljak, ‘Who Is Sovereign Now?’, above n 2; Debeljak, ‘Parliamentary Sovereignty and Dialogue’,

above n 240-49;Julie Debeljak, ‘Submission to the National Consultation’, above n 23, 51-60.
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‘consistently with their purpose’ are merely, and were intended as, a codification of the
British jurisprudence on s 3(1) of tklkKkHRA most particulariGhaidan

Moreover, and of particular relevance to my recommendation below, this more detailed
discussion will illustrate why it inot necessary to include the phrase ‘consistently with their
purpose’ in the rights-compatible statutory interpretation provision of s 32(1) in order to
achieve a measure of balance between the parliamentary intentions containéthiartbe

and the parliamentary intentions in any law being interpreted und@htirger. That is, s 3(1)
of theUKHRA achieves a balance between the parliamentary intentions contained in the
UKHRAand the parliamentary intentions in any law being interpreted undgkiH®A
withoutthe additional words ‘consistently with their purpose.’ Indeed, the British
jurisprudence has ensured this.

Thirdly, it is important to understand why s 32(1) of @tearteris and ought to be

considered a codification @haidan | refer the Independent Reviewer to my academic

writings on this? This discussion is important as a contrast to the reasoning of the

VCA MomcilovicCourt. It also reinforces the need to be absolutely explicit about any
parliamentary intentions behind any amendments to the wording of s 32(1) — that is, if s 32(1)
is to be amended, as per my recommendation below, Parliament must be explicit about its
intention that s 32(1) is a codification @haidan

Fourthly, beyond the implications from the debate about whether s 32(1)©fhdineer
codifiesGhaidanor not, the methodology adoptedM@A Momocilovias problematic. The
VCA Method undermines both (a) the operation of the s 7(2) limitations provisiod,(b)
the remedial reach of the rights-compatible statutory interpretation pro¥idimih of these
issues will be more fully explored below.

High Court of Australia’s decision in Momcilovic v The Queen

The decision in/CA Momciloviowent on appeal to the High Court of Australia in
Momcilovic v QueefHCA Momcilovig.” This is not the forum to fully explore the decision
and its implications for th€harter, however, | urge the Independent Reviewer to consider
my academic writing on the meaning and implicationslGA Momcilovic®

For current purposes, | will focus on the key aspects of the case that impact on ss 7(2) and 32,
and their interactiotHCA Momciloviccan be divided between those judgments that more
closely align with th&/CA Momciloviadecision, and those that more closely align with the
UK/NZ Method.

3 Debeljak, ‘Who Is Sovereign Now?’, above n 2; Debeljak, ‘Parliamentary Sovereignty and Dialogue’,
above n 2, 49-56; and Julie Debeljak, ‘Submission to the National Consultation’, above n 5, 57-60.

o Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2; Debeljak, ‘Who Is Sovereign
Now?’, above n 2, 21, 44,

4 See especially, Debeljak, ‘Who Is Sovereign Now?’, above n 2, 21, 40-41, 44-46.

2 Momcilovic v The Quedi2011] HCA 34 HCA Momcilovig.

s Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2.
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Closer toVCA Momcilovic French CJ, and Crennan and Kiefel JJ

By way of overview, the judgments of French CJ, and Crennan and Kiefel JJ most closely
aligned with the reasoning MCA Momcilovi¢ but did not necessarily support the
MomcilovicMethod. As per my academic writing:

French CJ agrees witiCA Momcilovicthat s 32(1) codifies the principle of legality and s 7(2) does

not inform the interpretation process. His Honour held that s 36(2) is not an impermissible exercise of
non-judicial power. Crennan and Kiefel JJ consider s 32(1) to be an ordinary rule of construction,
without explicitly sanctioning the principle of legality characterisation, and that s 7(2) is a principle of
justificationwhich plays no role in thimterpretationprocess. Their Honours reject both the UK/NZ

and VCA methodologies. Their Honours held that s 36(2) does not interfere with the institutional
integrity of the State courts and is vafid.

First, the interpretation of s 32(1) given by French CJ, and Crennan and Kiefel JJ, are open to
critique. In particular, French CJ’s characterisation of s 32(1) as being a codification of the
principle of legality, essentially adoptidfCA Momcilovicand its reliance owilkinson is

open to critiques Similarly, the judgment of Crennan and Kiefel JJ is open to critique —
especially their Honour’'s comparison between s 3(1) ofikelRAand s 32(1) of the

Charter, and their conclusion that s 32(1) ‘does not state a test of construction which differs
from the approach ordinarily undertaken by courts towards statutélsat is, that s 32(1)
embodies a test of ordinary statutory construction.

Secondly, we must examine the role given to s 7(2) in both judgments. French CJ concluded
that s 7(2) does not inform the interpretative process, and essentially approved of the

VCA Method. This means that s 7(2) is not relevant to interpretation or assessing rights-
compatibility, but is a step preparatory to ‘enforcement’ via s 36(2) declarations of
inconsistent interpretation. The reasoning of French CJ leading up to these conclusions and
these conclusions are open to criticue.

Crennan and Kiefel JJ concluded that the outcomes of s 7(2) analysis have no bearing on

ss 32(1), essentially because s 32(1) concerns interpretation and s 7(2) ‘contains no method
appropriate to the ascertainment of the meaning and effect of a statutory provigen.’
reasoning and assumptions underlying the conclusions of Crennan and Kiefel JJ are open to
critigue® Moreover, their Honours rejected the UK/NZ Method because it linked ss 7(2) with
s 32(1), and reject the VCA Method because it linked ss 7(2) with 36(2).

The consequences of these decisions on s 7(2) and methodology, and the remedial role of
s 32(1) will be explored below.

Closer to UK/NZ Method: Gummow J (Hayne J concurring), Bell J and Heydon J

By way of overview, the judgments of Gummow J (Hayne relevantly concurring), Bell J and
Heydon J more closely align with the UK/NZ Method. The implications of the

a“ Ibid 355.

* Ibid 357-59.

R HCA Momcilovic[2011] HCA 34[565].

47 Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2, 359-364.
R Ibid 365-68.

i HCA Momcilovic[2011] HCA 34[574].

50 Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2, 369-370.
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Commonwealth Constituticior the operation of ss 7(2), 32(1) and 36(2) have a greater
influence on these judgments, with three of the four judges upholding the validity of ss 7(2)
and 32(1), and one judge upholding the validity of s 36(2). As per my academic writing:

Justice Gummow rejects tMEA Momciloviccharacterisation of s 32(1) and adopts the UK/NZ

method, thereby recognising a role for s 7(2). However, his Honour holds s 36(2) invalid for offending
Kable, but severable from theharter. Justice Bell recognises a role for s 7(2), envisages a remedial
reach for s 32(1), and essentially adopts the UK/NZ method. Her Honour holds that s 36(2) is a valid
conferral of non-judicial power. Justice Heydon provides the fourth opinion supporting a role for s 7(2)
and a strong remedial reach for s 32(1), which sits within the NZ/UK Model. However, the
consequence of broadly characterising these provisions is their invalidation for vislakiteg-

indeed, his Honour invalidates the entearter™>

Most importantly for our purposes, ‘[a]ll four judges held that “compatibility with rights”
includes an assessment of s 7(2) limitatidhs'that is, all four judges envisaged a role for

s 7(2) limitations/proportionality analysis in the process of establishing under s 32(1)whether
a law can be interpreted compatibly with rights.

In relation to s 32(1), as per my academic writing, Gummow J (with Hayne J relevantly
concurring) held that s 32(1) does not confer a law-making function on the courts that is
repugnant to judicial power under tB@emmonwealth ConstitutioGummow J

notes that ‘purpose’ in s 32(1) refers ‘to the legislative “intention” revealed by consideration of the
subject and scope of the legislation in accordance with principles of statutory construction and
interpretation.’” His Honour then refers to activities that ‘fall[] within the constitutional limits of that

curial process’ described Rroject Blue Skybeing that ‘[t]he duty of a court is to give the words of a
statutory provision the meaning that the legislature is taken to have intended them to have’; but that
‘[t]he context of the words, the consequences of a literal or grammatical construction, the purpose of
the statute or the canons of construction may require the words of a legislative provision to be read in a
way thatdoes not correspond withe literal or grammatical meaning.” Gummow J concludes ‘[t]hat
reasoning appliea fortiori where there is a canon of construction mandated, not by the common law,

but by a specific provision such as s 32f1).

Gummow J clearly recognised that the meaning to be given to a statutory provision may not
correspond to its literal or grammatical meaning. However, his Honour failed to answer the
guestion: to whagxtentcan meaning change to achieve rights-compatibility; or what is the
strengthof the remedial force of s 32(1)? Gummow J did not explicitly reject or accept
Ghaidan™* His Honour also supported the UKI/NZ method.

Having held that s 7(2) informed the question of rights ‘compatibility’, Justice Bell accepted
the UK/NZ method, describing it i@harterlanguage as follows:

If the literal or grammatical meaning of a provision appears to liGharter right [Rights Question 1],
the court must consider whether the limitation is demonstrably justified by reference to the s 7(2)
criteria [Rights Question 2]... If the ordinary meaning of the provision would place an unjustified
limitation on a human right, the court is required to seek to resolve the apparent conflict between the
language of the provision and the mandate oftharterby giving the provision a meaning that is

51

52

53

54

55

Ibid 373.

Ibid 373. For an exploration of the reasoning of the individual judges, see 373 to 375.
Ibid 376 (citations omitted).

For further discussion, see ibid 376-77.

Ibid 378.
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compatible with the human righ€harter Enforcement Question 3] if it is possible to do so
consistently with the purpose of the provisi@hfrter Enforcement Question 4.

In Justice Bell’s opinion, the 7(2) criteria ‘are readily capable of judicial evaluafiany

that ‘the purpose of the limitation, its nature and extent, and the question of less restrictive
means reasonably available to achieve the purpose are matters that commonly will be evident
from the legislation® Her Honour noted the re-interpretative limit of ‘consistency with

purpose’, which ‘directs attention to the intention, objectively ascertained, of the enacting
Parliament. The task imposed by s 32(1) is one of interpretation and not of legisfatien.’
Honour highlighted that s 32(1) ‘does not admit@edial interpretatiohof the type

undertaken by the Hong Kong Court of Final Appeal as a means of aviridatiglity.”®

The implications of her Honour's comments about “remedial interpretation” are explored in
my academic writings,suffice to say that it is unclear why her Honour chose to distinguish
the Hong Kong jurisprudence rather than tackle the British jurisprudence, in particular,
Ghaidan It is also unclear why her Honour discusses ‘remedial interpretation’ ‘as a means of
avoidinginvalidity’, which addresses constitutional rights instruments, rather than ‘remedial
interpretation’ focused on right®mpatibility, which is the question under statutory rights
instruments. In any event, Bell J clearly supports a role for s 7(2) in assessing compatibility
of rights, and supports the UK/NZ method, although the ‘strength’ of the remedy remains
uncertain.

Heydon J rejected the characterisation of s 32(1) offer&€ik Momcilovic®? Indeed,

Heydon J accepted the broader reading of s 32(1) which supports the UK/NZ Method and
apparently accepts that s 32(1) was intended to c@lifjidan®® However, this broad

reading of s 32(1) was its downfall according to Heydon J, who held that s 32(1) was invalid
for impermissibly conferring a legislative function of the judiciary in breach of separation of
judicial powers under th€ommonwealth Constitution

PROBLEMS WITH THE JURISPRUDENCE TO DATE ‘

I have written extensively about the jurisprudence to date, and | urge the Independent
Reviewer to consider these articles. For current purposes, | focus on the role of s 7(2)
proportionality analysis, the appropriate methodology for s 32(1) analysis, and the ‘strength’
of interpretation.

s HCA Momcilovi2011] HCA 34[684].

57 Ibid [684]. In support, her Honour cites (at fn 96lomas v Mowbray2007) 233 CLR 307 at 331-
334 [20]-[28] per Gleeson CJ, 344-348 [71]-[82], 350-351 [88]-[92] per Gummow and Crennan JJ, 507
[596] per Callinan J; [2007] HCA 33ttorney-General (Cth) v Alinta L{2008) 233 CLR 542 at 553-
554 [14] per Gummow J, 597 [168]-[169] per Crennan and Kiefel JJ.

56 HCA Momcilovic[2011] HCA 34 [684]. Compare with Heydon J ([429], [431], [433]).

5 Ibid. Bell J fails to consider the role of ‘so far as it is possible to do so’ in drawing the line between
proper judicial interpretation and improper judicial law-making, along with other Justices.

60 Ibid, citingHKSAR v Lam Kwong W§2006) 9 HKCFAR 574 at 604-608 [57]-[66] (emphasis added).

61 Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2, 379 — 381.

62 HCA Momcilovic[2011] HCA 34 [411].

6 Ibid [445] — [454].

11



Human Rights Bill 2018 Submission No 014
Dr Julie Debeljak

Section 7(2) Role and Method

There are numerous difficulties with the VCA Method’s relegation of s 7(2) to being merely
relevant to the decision whether to issues a s 36(2) declaration.

Let us first focus on the reasoningM@A Momcilovic The reasoning behind the
VCA MomcilovicCourt conclusion that s 7(2) is not relevant to interpretation is suspect, as
the following illustrates:

The VCA refers to Elias CJ's dissentHiansen where her Honour relies on tBanadianCharter of
Rights and Freedom®art | of theConstitution Act 1982being Schedule B to ti@anada Act 1982
(UK) c 11 (‘CanadianCharter) to highlight that the limitations question isdistinct and later

enquiry to interpretationVCAMomcilovic[2010] VSCA 50 [109] (emphasis added). Referring to the
Canadian CharterElias CJ statesHansen2007] 3 NZLR 1, 15, as cited MCAMomcilovic[2010]
VSCA 50 [109] (emphasis added)):

[tlhe first question is the interpretation of a rigintascertaining the meaning of a right, the
criteria for justification are not relevaniThe meaning of the right is ascertained from the
“cardinal values” it embodies. Collapsing the interpretation of the right and s 1 justification is
insufficiently protective of the right...’

This passage doemt undermine the UK/NZ method because there are two distinct inquiries under the
‘rights questions’. The first inquiry concerns the scope of the right and the legislation as ordinarily
ascertained, and whether the latter limits the former. Once a right is limited, the secdistiacid

inquiry focuses on the reasonableness and justifiability of the limit. Far from conflicting, the UK/NZ
method shares the two-step approach in Canada. Moreover, under the UK/NZ method, there is no
‘grafting’ of limitations considerations onto interpretation considerations under s 32(1) — at the
‘Charterenforcement questions’ stage, the limitations power is ‘spent’.

The VCA's reliance on this passage lies in its misunderstanding of what Elias CJ is discussing. Her
Honour is discussing the ‘meaning of tiight’, not the meaning of the challenglegjislation A

discussion about the meaning of a right and its interaction with a limitations provision has been
confused with a discussion about the meaning of s 32(1) and its interaction with a limitations provision.
The Canadian discussion about two ‘rights questions’ cannot be relied upon by the VCA in a
discussion about the interaction between one ‘rights question’ (i.e. s 7(2)) arChamntef

enforcement question’ (i.e. s 32(1)). French CJ similarly mistakenly relies on Efias CJ.

Moreover, the conclusion MCA Momocilovighat s 7(2) is not relevant to assessing rights-
compatibility is problematic, as the following illustrates:

The VCA's conclusion misunderstands the nature of limitations. It is widely acknowledged, and

explicitly mentioned in the Explanatory Memorandum (Explanatory Memorandum, Charter of Human
Rights and Responsibilities Bill 2006 (Vic), 9), that not all rights are absolute; and that rights must be
balanced against each other, and other communal values and needs... Justifiable limits on rights are not
problematic, whereas unjustifiable limits on rights are problematic. Constitutional and statutory rights
instruments develop mechanisms to address the latter — whether via a judicial invalidation mechanism,
or judicial interpretation or declaration mechanisms, respectively.

Secondly, theCA Momcilovicconclusions and the VCA Method do not reflect the text and
structure of theCharter. Indeed, textual and structural arguments point to s 7(2) having a role
in assessing whether a statutory provision is ‘compatible’ with rights. | have discussed this in

64 Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2, footnote 46.
6 Ibid footnote 47 (citations omitted).
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the context of critiquing judgment of French CHBA Momcilovice One element of this
critique, which relates to boMMCA Momcilovicand French CJ, is as follows:

The VCA relies on the dissent of Elias CHansento bolster its conclusion that s 7(2) analysis comes
after s 32(1) ordinary interpretation. In consideringNiZ88 ORAmethodology, Elias CJ opines that to
apply the s 5 limitation before applying the s 6 interpretation ‘distorts the interpretative obligation
under s 6 from preference for a meaning consistent with the rights and freedoms in Part 2 to one of
preference for consistency with the rights as limited by a s 5 justificali@msen[2007] 3 NZLR 1, 9,

as cited ilvCA Momcilovid2010] VSCA 50 [108]. Elias CJ did ‘not think that approach conforms
with the purpose, structure and meaning oNEBORAas a whole’Hansen[2007] 3 NZLR 1, 9, as
cited inVCAMomcilovic[2010] VSCA 50 [108].

Elias CJ’s view was dependant on gteicturalfact that the limitation and interpretation provisions

are contained in Part 1 of thNZBORA whereas the rights are contained in Part 2: Evans and Evans
Australian Bills of Rightsabove rError! Bookmark not defined., [3.43] (emphasis in original). By
contrast, Evans and Evans highlight the rights and limitations provision undeharier are

structurally contained in Part 2, with the interpretation provision being in Part 3: at [3.43]. Based on a
structural analysis, s 7(2) must be part ofittigal inquiry about whether a provision is ‘compatible

with human rights’, with s 32(1) analysis occurrafter an unjustified limitation has been identifigd.

Thirdly, the VCA Method simply does not work — at least in the way envisaged by the
VCA MomcilovicCourt, in the sense that the VCA Method doeserotudeconsideration of
proportionally, as follows:

[T]he ordering of the VCA method poses challenges. The first step of the VCA method requires an
interpreter to ‘ascertain the meaning of the relevant provision’ using the ‘framework of interpretive
rules’: VCA Momcilovid2010] VSCA 50 [103]. This involves the interpreter exploring ‘all “possible”
interpretations of the provision(s) in question, and adopting that interpretation which least infringes
Charterrights’: at [103]. From a doctrinal perspective, it is impossible to identify an interpretation that
‘least infringes’ aCharterright without: first, considering the scope of the rights and the legislation,

and establishing whether the legislation limits a right; and secondly, considering whether the limitation
is reasonable and demonstrably justified. That is, answering step 1 includes full consideration of steps 2
and 3 of the VCA method. How can an interpretation that ‘least infringébaaterright be identified

without any discussion of the scope of the rights said to be ‘breached’ (VCA method step 2)? Moreover,
how can an interpretation that ‘least infringe€arterright be identified without undertaking some

form of limitations analysis like s 7(2), particularly the less restrictive legislative means assessment
under s 7(2)(e) (VCA method step 3). The entirety of the VCA methodology is in truth contained in

step 1, with steps 2 and 3 becoming superfldbus.

Given these difficulties with the VCA Method, and that opinion is divided across the VCA
and the HCA about the role of s 7(2), the Victorian Parliament should ame@dhanterto
make the role of s 7(2) clear. In my opinion:

Section 7(2) must have a role to play under the s 32(1) interpretation obligation
to interpret statutory provisions in a manner that is compatible with human
rights; and

The UK/NZ Method is the correct method to be adopted when analysing ss 7(2),
32(1) and 36(2).

My suggested amendments below reflect this position.

66

67

68

Ibid 365-66.

Ibid footnote 157.

Ibid footnote 181. For a similar analysis in the context oNBBORA see Paul Rishworth, ‘Human
Rights’ [2012]New Zealand Law Revie®21, 333.
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Section 32(1) remedial reach and Method

The related problem is whether s 32(1) is to be given a remedial reach. Section 32(1) is given
a remedial reach under the UK/NZ Method. Under the CoA Method, and the judgments of
French CJ and Crennan and Kiefel JJ, the remedial reach of s 32(1) is, at best, minimised and,
at worst, denied.

The importance of a remedial reach for s 32(1) cannot be underestimatéharter is not
a constitutional instrument, such that laws that are unreasonably and unjustifiably limit rights
cannot be invalidated. The only “remedy” under @erterfor laws that unreasonably

and/or unjustifiably limit rights are contained in Part Ill —in particular, the only remedy is a
rights-consistent interpretation, so far as it is possible to do so, consistently with statutory
purpose.

If s 32(1) is not given remedial force, as reflected in the adoption of the UK/NZ Method, then
the Charterin truth contains no remedy for laws that unreasonably and unjustifiably limit
rights. In other words, th€harterdoes no more than codify the common law position of the
principle of legality (which is little protection against express words of parliament or their
necessary intendment), and clarifies the list of rights that come within that principle. This
simply wasnotthe intention of th&€harterenacting Parliament.

Despite the variously stated misgivings of some judges about remedial interpretation, it must
be noted that both statutory and constitutional rights instruments employ interpretation
techniques for remedial purposes. | refer the Independent Reviewer to my discussion of this.
In my opinion:
» Section 32(1) must be given a remedial interpretation; and
* The UK/NZ Method is the appropriate method to reflect a remedial
interpretative role for s 32(1).

My suggested amendments below reflect this position.

Section 32(1) and ‘strength’ of remedial reach

Given the split within the judiciary about the ‘strength’ of s 32(1), the Victorian Parliament
must clarify the strength of the remedial reach of s 32(1). The choice appears to be between
the Ghaidanapproach or theVilkinsonapproach. Theélansenapproach under ti/éZBORA

seems to fall somewhere between the two.

The Independent Reviewer and the Victorian Parliament must give serious consideration to
the need for a strong remedial reach for the rights-compatible interpretation provision of

s 32(1) of theCharter, preferably reflecting th&haidanapproach. Given that the judiciary

has no power to invalidate laws that unreasonably or unjustifiably limit the guaranteed rights,
that s 39 does not confer a freestanding cause of action or remedy for public authorities
failing to meet their human rights obligations, and that ideally ss 7(2) and 32(1) impact on the
exception to s 38(2) unlawfulness (see below), a strong remedial reach for s 32(1) is vital.

69 Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2, 343-347 (for statutory
instruments) and 350-353 (for constitutional instruments).
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scheme underlying th@harter, and does not undermine parliamentary sovereignty —
parliament can respond to unwanted or undesirable ragimgpatiblejudicial interpretations
by statutory provisions that clearly and explicitly adopt right&®mpatibleprovisions?

In my opinion:

Section 32(1) must be given a strong remedial reach in order to properly protect
and promote rights in Victoria;

This strong remedial approach should be reinforced in any amendments to the
Charter, including some explicit parliamentary statement, by way of
Explanatory Memorandum and Second Reading Speech, that the parliamentary
intention is for s 32(1) to have a strong remedial reach.

My suggested amendments below reflect this position.

LINKED ISSUE OF SECTION 38

There are numerous issues surrounding the operation of s 38, particularly as it interacts with
ss 7(2) and 32(1) that need clarification.

Interaction of ss 32(1) and 38(2)

In my four-year submission, | outlined my understanding of the interaction of ss 32(1) and
38(2) and the potential impact WCA Momcilovi¢ as follows:

There are a number of exceptions to the application of s 38(1) unlawfulnesChrmatter, with one

being of particular relevance. Under s 38(2), there is an exception/defence to s 38(1) where the law
dictates the unlawfulness; that is, there is an exception/defence to the s 38(1) obligations on a public
authority where the public authority could not reasonably have acted differently, or made a different
decision, because of a statutory provision, the law or a Commonwealth enactment. This applies, for
example, where the public authority is simply giving effect to incompatible legislation.

If a law comes within s 38(2), the interpretation provision in s 32(1) dEtizeter becomes relevant.

If a law is rights-incompatible, s 38(2) allows a public authority to rely on the incompatible law to

justify a decision or a process that is incompatible with human rights. However, an individual in this
situation is not necessarily without redress because he or she may have a counter-argument to s 38(2);
that is, an individual may be able to seek a rights-compatible interpretation of the provision under

s 32(1) which alters the statutory obligation. If the law providing the s 38(2) exception/defence can be
given a rights-compatible interpretation under s 32(1), the potential violation of human rights will be
avoided. The rights-compatible interpretation, in effect, becomes your remedy. The law is given a

s 32(1) rights-compatible interpretation, the public authority then has obligations under s 38(1), and the
s 38(2) exception/defence to unlawfulness no longer applies.

To the same extent that the Court of Appeal decisidtidmcilovicreduces the application of s 32(1),
the s 38(2) exception/defence for public authorities is expanded. The counter-argument to a s 38(2)
claim is to interpret the alleged righitesompatiblelaw to be rightssompatibleunder s 32(1) is
strengthened because a rights-compatible interpretation is less likely to be given. This counter-
argument that an alleged victim might make is now weakened to the same extent that s 32(1) is
weakened by thlomcilovicCourt. This has now been confirmed by the Deputy-President of VCAT

70

Ibid; Debeljak, ‘Four-Year Review Submission’, above n 1, 11-17.
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in Dawson v Transport Accident Commissi@his consequential effect of the Court of Appeal
decision inMomcilovicgives further support to thhecommendationto amend s 32(1) of theharter
to remove the words “consistently with their purpose”, bringing s 32(1) & liagterinto line with
s 3(1) of theUK HRA™

| re-iterate this concern here, and my recommendation. My recommended amendments below
ought to address this issue.

Relevance of s 7(2)

A related issue is the role of s 7(2) in the context of s 38. In my view, s 7(2) limitations
analysis is just as relevant to s 38 assessments as it is to s 32(1) interpretations. That is, when
s 38(1) states that it is ‘unlawful for a public authority to act in a way that is incompatible

with a human right’, the concept of incompatibility includes an analysis of s 7(2)
reasonableness and demonstrable justification. In other words, an act of a public authority
that limits rights but does so in a manner that is reasonable and demonstrably justifiable

under s 7(2) is not incompatible.

To the extent that this is not clear, | recommend that the interaction between ss 7(2) and 38(1)
be made clear through the amendments proposed below.

Section 32(1) and the exercise of broad statutory discretions

| have had the advantage of reading the submission of Bruce@memy opinion, s 32(1)
should be interpreted to confine broad statutory discretions, such that the person or body
upon whom a broad statutory discretion is conferred can only exercise that discretion in a
manner compatible with human rights. Again, compatibly with human rights includes s 7(2)
limitations analysis.

To the extent that this is not clear in tBlearterand jurisprudence to date, | recommend
amending th&€harterto make this clear.

| AMENDMENTS |

In my opinion, theCharteras it stands supports a strong remedial reach for s 32(1), envisages
arole for s 7(2) in considering compatibility with human rights, and supports the UK/NZ
Method. Although this is recognised by many judges, it is not a uniformly held view. Given
this, theChartermust be amended as described below.

Section 32(1)

Given the confusion that the additional words of ‘consistently with their purpose’ in s 32(1)
of theCharterhave generated, it iecommend that s 32(1) be amended to remove the
words ‘consistently with their purpose’, bringing s 32(1) of th€harterinto line with s 3(1)
of the UKHRA.

n Debeljak, ‘Four-Year Review Submission’, above n 1, 22 (citations omitted).
2 Bruce Chen is a doctoral student at the Faculty of Law Monash University. | am his co-supervisor. The
opinions expressed here are my own.
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To bring s 32(1) into line with s 3(1) addresses the two problems arising out of

VCA MomcilovicandHCA Momcilovic- that is: adoption of the wording of s 3(1) of the
UKHRAwill sanction a reading of s 32(1) that is consistent @itlaidanandre S as was
the apparent original intention of the Victorian Parliament in enactinGtiheter, and will
allow the judiciary to adopt the UK/NZ Method.

It is further recommended that the Parliament should explicitly state in any Explanatory
Memorandum and Second Reading Speech to the amendment that the interpretation to be
given to amended s 32(1) is that of a codificatio®béidanandre S and that s 32(1) is
intended to have a strong remedial reach. As is apparent fraviotheiloviclitigation, the
insertion of the phrase ‘consistently with their purpose’, and the faileneptiitly (as

opposed to implicitly) state that the additional words were intended to égkdiidanin the
Second Reading Speech and the Explanatory Memorandum, permittédARdomcilovic
Court to reject what was otherwise the apparent intention of the Victorian Parliament in
enacting s 32(1). The recommended amendments and the use of extrinsic materials as
suggested should put the issue beyond doubt.

It is further recommendedthat the Independent Reviewer and Parliament consider whether
the words ‘all statutory provisions must be interpreted’ in s 32(1) should be amended to
reflect the s 3(1) wording that all statutory provisions ‘must be read and give effect to'.
Crennan and Kiefel JJ attached significance to this difference of wording. Even though their
Honours reasoning is open to critigfiét may be wise to amend s 32(1) to remove all doubt.

I nteraction between s 7(2) and Part |l of theCharter

There are numerous ways in which the interaction of ss 7(2) with Part Il could be amended.
These amendments have been developed with the interaction of ss 7(2) and 32(1)
predominantly in mind, but equally the amendments ought to fix any issues with the
interactions between ss 7(2) and 38.

To ensure that the judges adopt an interpretation dEliagter that theCharterenacting
parliament intended,recommendadopting all of the amendments below.

First, it isrecommendedthat the language across all the pertinent provisions be amended to
be consistent, with an explicit statement made in the Explanatory Memorandum and Second
Reading Speech explaining the purpose behind the amendments — that being, to ensure the
s 7(2) is part of the process for assessing compatibility with human rights, and supporting the
UK/NZ Method. This means that all references to rights ought to be amended to use the term
‘compatible’, as follows:

« Currently, ss 32(1) and 38 refer to ‘compatibility’ with human rights, so no
amendment of these provisions is needed;

» Section 36(2) currently uses the term ‘consistently’ and this should be amended to
read ‘cannot be interpreted compatibly with a human right’;

» Consequential amendments throughoutQharterwill need to be made to ensure
this consistency, including to ss 1(2)(e), 3 (definition of ‘declaration of inconsistent
interpretation’) and 37.

IS Debeljak, ‘Proportionality, Interpretation and Declaration’, above n 2, 359-64.
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Secondly, Irecommendthat a definition of “compatibility with human rights” should be
inserted into s 3 of th€harter, and that is clearly state that ‘the meaning of “compatibility
with human rights” includes human rights that are reasonably and justifiably limited under
s7(2).

Thirdly, | recommendthat a provision be inserted into tGaarter, either as a free-standing
provision under Part |, or as an additional sub-section to s 6, which clearly highlights how
Part Il and Part Il are to interact. In particular, it must clearly state that ‘the meaning of
“compatibility with human rights” includes human rights that are reasonably and justifiably
limited under s 7(2)’, and that all uses of that phrase in Part Il refer to human rights subject
to limitations analysis. The section could read:

(a) A reference to ‘compatibly with human rights’ in the Charter means human rights
that are reasonably and justifiably limited under s 7 of the Charter.

(b) For the sake of clarity, this includes any reference to ‘compatibly with human
rights’ in Part Ill.

For clarity, a note may be included that states: ‘For clarity, a statutory provision ,or an act of
a public authority, that limits rights but does so in a manner that is reasonable and
demonstrably justifiable under s 7(2) is not incompatible with human rights.’

Section 36(2)

There is some question as to the constitutionality of s 36(2) und€othenonwealth
Constitution Section 36(2) was narrowly upheldHi€A Momcilovi¢ with four judges
finding it valid but for different reasors.

Section 36(2) plays an important role in formalising the ‘dialogue’ between the arms of
government about human rights, as discussed in my Four-Year Review submgsibn,
elsewhere: Because of this, it isscommendedhat s 36(2) is retained.

Were the Independent Reviewer or the Victorian Parliament minded to avoid any risk of
unconstitutionality, s 36(2)ould be amendedo give an alternative body the role of alerting
the executive and parliament to a judicial finding under s 32(1) that a statutory provision
could not be interpreted compatibly with human rights. Such an amendment, and any
conseqguential amendments, would not be difficult to draft.

EMBEDDING A HUMAN RIGHTS CULTURE

A vital component of respecting, protecting and promoting human rights is embedding a
human rights culture within the arms of government and their many offshoots, and more
broadly within the community. | urge the Independent Reviewer to consider the following
academic writing on the issue:

» Jem Stevens, ‘Changing Changing Cultures in Closed Environments: What Works’ in
Bronwyn Naylor, Julie Debeljak and Anita Mackay, (ettiyman Rights in Closed
EnvironmeniFederation Press, 2014) 228

7“ Ibid 354, 371-2, 381-82.
I Debeljak, ‘Four-Year Review Submission’, above n 1, 11-17.
& Debeljak, ‘Parliamentary Sovereignty and Dialogue’, above n 2, 31-35.
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» Anita Mackay, ‘Operationalising Human Rights Law in Australia: Establishing a
Human Rights Culture in the New Canberra Prison and Transforming the Culture of
Victoria Police’ in Bronwyn Naylor, Julie Debeljak and Anita Mackay, (edsinan
Rights in Closed Environme(federation Press, 2014) 261

» Bronwyn Naylor, Julie Debeljak and Anita Mackay, ‘A Strategic Framework for
Implementing Human Rights in Closed Environments: A Human Rights Regulatory
Framework and its Implementation’, (2015) 41¥9nash University Law Review
forthcoming

ANOTHER REVIEW OF THE CHARTER

Periodic review of th€harterhas provided an opportunity for reflection on @tearterto
date, and consideration of strengths and weaknesses with its operation into the future.

| recommendanother review of th€harterbe recommended by the Independent Reviewer,
to be held between five and ten years after this eight-year review.

OTHER MATTERS ARISING FROM MY FOUR-YEAR SUBMISSION

As indicated at the beginning of this submission, | re-iterate the submissions | made during
the four-year review, in relation to:

* The inclusion of economic, social and cultural rights;

* The need for a free-standing cause of action under s 39 Ghtirer,

* The inclusion of courts and tribunals in the definition of “public authorities” under the
Charter,

* The inter-institutional dialogue method for promoting and protecting rights, including
its benefits; and

» The use of both internal and external limitations provisions (including the repeal of
s 15(3)), and the need to exclude absolute rights from the operation of s 7(2).

Particular reference should be made to my submission regarding repealing the s 31 override
provision in theCharter. SARC accepted this recommendation in its Four-Year review, citing
my submission in support. It is hoped that the Independent Reviewer supports the repeal of
s 31 of theCharter.

Submitted By:

Dr Julie Debeljak

Associate Professor at Law, Faculty of Law

Deputy Director, Castan Centre for Human Rights Law
Monash University

Email: Julie Debeljak@monash.edu
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APPENDIX A

Previous articles and submissions that | have written, and that are referred to in my Eight-
year Review submission are:

Bronwyn Naylor, Julie Debeljak and Anita Mackay, ‘A Strategic Framework for
Implementing Human Rights in Closed Environments: A Human Rights Regulatory
Framework and its Implementation’, accepted for publication in (2015) Mdaash
University Law Reviewiprthcoming

Julie Debeljak, ‘Proportionality, Rights-Consistent Interpretation and Declarations
under the Victoriart€harterof Human Rights and Responsibilitiise Momcilovic
Litigation and Beyond’ (2014) 40(Mlonash University Law Revie340-388

Julie Debeljak, ‘Who Is Sovereign Now? ThiemcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It To Have’ (2011) 22(ljic Law
Reviewl5-51.

Julie Debeljak, ‘Submission to the National Consultation on Human Rights’,
submitted to th&lational Consultation on Human Rights Committe® June 2009
(extracts).

Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations
and Overrides of Rights under the Victori@harter of Human Rights and
Responsibilities Act 20062008) 32Melbourne University Law Revie#22-469.

Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Vic@harter
on Human Rights and Responsibiliti€sawing the Line Between Judicial
Interpretation and Judicial Law-Making’ (2007) B®nash University Law Reviedy
71.

Julie Debeljak, ‘Human Rights Responsibilities of Public Authorities Under the
Charter of Rights(Presented athe Law Institute of Victoria Charter of Rights
ConferenceMelbourne, 18 May 2007).

Julie Debeljak, ‘Rights and Democracy: A Reconciliation of the Institutional Debate’,
a chapter in Tom Campbell, Jeffrey Goldsworthy and Adrienne Stone (gdsian
Rights Protection: Boundaries and Challeng@xford University Press, Oxford,
2003) 135-57.

Julie Debeljak, ‘Rights Protection Without Judicial Supremacy: A Review of the
Canadian and British Models of Bills of Rights’, (2002)Nélbourne University

Law Review285-324.
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APPENDIX B

‘Inquiry into the Charter of Human Rights and Responsibilities’

A submission as part of the Four-Year Review of th€harter of Human Rights and
Responsihilities Act 2006 (Vic)
for the Scrutiny of Acts and Requlations Committee

By Dr Julie Debeljak
Senior Lecturer, Faculty of Law
Deputy Director, Castan Centre for Human Rights Law
Monash University

10 June 2011

This submission will address select issues from the Terms of Reference for the Scrutiny of Act and
Regulation Committee (“SARC"), as set out in the Guidelines for Submission. This submission
should be read in conjunction with the submission by the Castan Centre for Human Rights Law,
Faculty of Law, Monash University.

This submission supports the retention of@mrter for Human Rights and Responsibilities Act 2006
(Vic) (“Charter’), and explores various options to strengthenGharterthrough very specific
reforms.

TERM OF REFERENCE: SECTION 44(1) MATTERS, BEING ECONOMIC, SOCIAL AND
CULTURAL RIGHTS

Victoria should guarantee the full range of civil, political, economic, social and cultural rights. The
initial step of protecting civil and political rights should now be followed by the protecting the inter-
dependent, indivisible, inter-related and mutually reinforcing economic, social and cultural rights. It is
thusrecommended that economic, social and cultural rights are formally guaranteed under the
Charter.

There are a number of reasons for this. First, to avoid a hypocritical situation where Victoria, as a
constituent part of the federation of the Commonwealth of Australia, has guaranteed one set of rights
at the international level and another at the domestic level, all rights protected at the international
level must also be recognised in the domestic setting — that is, civil, political, economic, social and
cultural rights.

Secondly, the weight of international human rights law and opinion supports the indivisibility,
interdependence, inter-relationship and mutually reinforcing nature of all human rights — that is, civil,
political, economic, social, cultural, developmental, environmental and other group rights. This was
confirmed as a major outcome at the United Nations World Conference on Human Rights inVienna.
Moreover, amongst international human rights experts, ‘[i]t is now undisputed that all human rights
are indivisible, interdependent, interrelated and of equal importance for human digfity.’

Dr Julie Debeljak (B.Ec/LLB(Hons), LLM (I)Gantab), PhD), Senior Lecturer at Law and
Foundational Deputy Director of the Castan Centre for Human Rights Law, Monash University.

77 See thé&/ienna Declaration and Programme of Action: Report of the World Conference on Human
Rights,UN Doc A/CONF.157/23 (1993) amongst others.
e SeeMaastrict Guidelines on Violations of Economic, Social and Cultural Riddasistricht, 22-26

January 1997, [4] (see <http://www1.umn.edu/humanrts/instree/Maastrichtguidelines_.html>). More
than thirty experts met in Maastricht from 22-26 January 1997 at the invitation of the International
Commission of Jurists (Geneva, Switzerland), the Urban Morgan Institute on Human Rights
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domestic human rights framework must comprehensively protect and promote all categories of human
rights for it to be effectivé.

Thirdly, the often-rehearsed arguments against the domestic incorporation of economic, social and
cultural rights simply do not withstand scrutiny. The two main arguments are: (a) that Parliament
rather than the courts should decide issues of social and fiscal policy; and (b) that economic, social
and cultural rights raise difficult issues of resource allocation unsuited to judicial intervention.

These arguments are basically about justiciability. Civil and political rights have historically been
considered to be justiciable; whereas economic, social and cultural rights have been considered to be
non-justiciable. These historical assumptions have been based on the absence or presence of certain
qualities®* What qualities must a right, and its correlative duties, possess in order for the right to be
considered justiciable? To be justiciable, a right is to be stated in the negative, be cost-free, be
immediate, and be precise; by way of contrast, a hon-justiciable right imposes positive obligations, is
costly, is to be progressively realised, and is vagtraditionally, civil and political rights are

considered to fall within the former category, whilst economic, social and cultural rights fall within

the latter category.

These are artificial distinctions. All rights have positive and negative aspects, have cost-free and
costly components, are certain of meaning with vagueness around the edges, a@htetaien.
consider some examples.

The right to life — a classic civil and political right — is a right in point. Assessing this right in line with
the Maastricht principles first, States have the dutyttespect the right to life, which is largely
comprised of negative, relatively cost-free duties, such as, the duty not to take life. Secondly, States

(Cincinnati, Ohio, USA) and the Centre for Human Rights of the Faculty of Law of Maastricht
University (the Netherlands), with the Maastricht Guidelines being the result of the meeting. In the
Introduction to the Guidelines, the experts state: ‘These guidelines are designed to be of use to all who
are concerned with understanding and determining violations of economic, social and cultural rights
and in providing remedies thereto, in particular monitoring and adjudicating bodies at the national,
regional and international level.’

I Susan MarksThe Riddle of All Constitutions: International Law, Democracy, and the Critique of
Ideology(Oxford University Press, Oxford, 2000), especially ch 3, ch 4, 110, 116; K D Ewing, ‘The
Charter and Labour: The Limits of Constitutional Rights’, in Gavin W AndersorRjgtits and
Democracy: Essays in UK-Canadian Constitutional{@tackstone Press Ltd, Great Britain, 1999) 75;

K D Ewing, ‘Human Rights, Social Democracy and Constitutional Reform’, in Conor Gearty and
Adam Tomkins (eds)Jnderstanding Human RightéMansell Publishing Ltd, London, 1996) 40;

Dianne Otto, ‘Addressing Homelessness: Does Australia’s Indirect Implementation of Human Rights
Comply with its International Obligations?’ in Tom Campbell, Jeffrey Goldsworthy and Adrienne
Stone (eds)Protecting Human Rights: Instruments and Institutig@gford University Press, Oxford,
2003) 281; Joel Bakadust Words: Constitutional Rights and Social Wrofidsiversity of Toronto

Press, Toronto, 1997).

8 Indeed, the Victorian Government rehearsed both arguments in order to preclude consideration of
economic, social and cultural rights: see Victoria Governnftiatement of IntenMay 2005.
8l See generally D. Warner, “An Ethics of Human Rights”, (199@p@dver Journal of International

Law and Policy395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law RevieW41.

82 See generally D. Warner, “An Ethics of Human Rights”, (199@e@dver Journal of International
Law and Policy395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law RevieW41.

8 See generally D. Warner, “An Ethics of Human Rights”, (199@@dver Journal of International
Law and Policy395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law RevieW41.

8 See generally D. Warner, “An Ethics of Human Rights”, (199@p@dver Journal of International
Law and Policy395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law RevieW41.

85 Maastricht Guidelines on Violations of Economic, Social and Cultural Rightsve n 78.
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have the duty tprotectthe right to life. This is a duty to regulate society so as to diminish the risk

that third parties will take each other’s lives, which is a partly negative and partly positive duty, and
partly cost-free and partly costly duty. Thirdly, States have a ddityfiche right to life, which is
comprised of positive and costly duties, such as, the duty to ensure low infant mortality and to ensure
adequate responses to epidemics.

The right to adequate housing — a classic economic and social right — also highlights the artificial
nature of the distinctions. Again, assessing this right in line with the Maastricht priricfipkts,

Staes have a duty tespect the right to adequate housing, which is a largely negative, cost-free duty,
such as, the duty not to forcibly evict people. Secondly, States have a grdyett the right to

adequate housing, which comprises of partly negative and partly positive duties, and partly cost-free
and partly costly duties, such as, the duty to regulate evictions by third parties (such as, landlords and
developers). Thirdly, States have a dutjuiéil the right to adequate housing, which is a positive and
costly duty, such as, the duty to house the homeless and ensure a sufficient supply of affordable
housing.

The argument that economic, social and cultural rights possess certain qualities that make them non-
justiciable is thus suspect. All categories of rights have positive and negative aspects, have cost-free
and costly components, and are certain of meaning with vagueness around the edges. If civil and
political rights, which display this mixture of qualities, are recognised as readily justiciable, the same
should apply to economic, social and cultural rights.

Indeed the experience of South Africa highlights that economic, social and cultural rights are readily
justiciable. The South African Constitutional Court has and is enforcing economic, social and cultural
rights. The Constitutional Court has confirmed that, at a minimum, socio-economic rights must be
negatively protected from improper invasion. Moreover, it has confirmed that the positive obligations
on the State are quite limited: being to take ‘reasonable legislative and other measures, within its
available resources, to achieve progressive realisation’ of those rights. The Constitutional Court’s
decisions highlight that enforcement of economic, social and cultural rights is abmtidhality
andreasonablenessf decision making; that is, the State is to act rationally and reasonably in the
provision of social and economic rights. So, for example, the government need not go beyond its
available resources in supplying adequate housing and shelter; rather, the court will ask whether the
measures taken by the government to protect the right to adequate housing were rea3bisble.

type of judicial supervision is well known to the Australian legal system, being no more and no less
than what we require of administrative decision makers — that is, a similar analysis for judicial review
of administrative action is adopted.

Given the jurisprudential emphasis on the negative obligations, the recognition of progressive
realisation of the positive obligations, and the focus on rationality and reasonableness, there is no
reason to preclude formal and justiciable protection of economic, social and cultural rights in Victoria.
The following summary of some of the jurisprudence generated under the South African Constitution
demonstrates these points.

In Soobramoney v Minister of Health (Kwazulu-Natal997)* Soobramoney argued that a decision

by a hospital to restrict dialysis to acute renal/kidney patients who did not also have heart disease
violated his right to life and health. The Constitutional Court rejected this claim, given the intense
demand on the hospitals resources. It held that a ‘court will be slow to interfere with rational decisions
taken in good faith by the political organs and medical authorities whose responsibility it is to deal
with such matters.’ In particular, it found that the limited facilities had to be made available on a

86 Maastricht Guidelines on Violations of Economic, Social and Cultural Rightsve n 78.

& See furtheBoobramoney v Minister of Health (Kwazulu-Nata§97 (12) BCLR 1696 (CC);
Government of South Africa v Grootbo@®00 (11) BCLR 1169 (CCMinister of Health v Treatment
Action Campaigr{2002) 5 SA 721 (CC).

e Soobramoney v Minister of Health (Kwazulu-Natd997 (12) BCLR 1696 (CC).
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priority basis to patients who could still qualify for a kidney transplant (i.e. those that had no heart
problems), not a person like the applicant who was in an irreversible and final stage of chronic renal
failure.

In Government of the Republic South Africa & Ors v Grootboom and20890)» the plight of

sguatters was argued to be in violation of the right to housing and the right of children to shelter. The
Constitutional Court held that the Government’s housing program was inadequate to protect the rights
in question. In general terms, the Constitutional Court held that there was no free-standing right to
housing or shelter, and that economic rights had to be considered in light of their historic and social
context — that is, in light of South Africa’s resources and situation. The Constitutional Court also held
that the Government need not go beyond its available resources in supplying adequate housing and
shelter. Rather, the Constitutional Court will ask whether the measures taken by the Government to
protect the rights were reasonable. This translated in budgetary terms to an obligation on the State to
devote a reasonable part of the national housing budget to granting relief to those in desperate need,
with the precise budgetary allocation being left up to the Government.

Finally, in Minister of Health v Treatment Action Campai@®02)® HIV/AIDS treatment was in

issue. In particular, the case concerned the provision of a drug to reduce the transmission of HIV from
mother to child during birth. The World Health Organisation had recommended a drug to use in this
situation, called nevirapine. The manufacturers of the drug offered it free of charge to governments

for five years. The South African Government restricted access to this drug, arguing it had to consider
and assess the outcomes of a pilot program testing the drug. The Government made the drug available
in the public sector at only a small number of research and training sites.

The Constitutional Court admitted it was not institutionally equipped to undertake across-the-board
factual and political inquiries about public spending. It did, however, recognise its constitutional duty
to make the State take measures in order to meet its obligations — the obligation being that the
Government must act reasonably to provide access to the socio-economic rights contained in the
Constitution In doing this, judicial decisions may have budgetary implications, but the Constitutional
Court does not itself direct how budgets are to be arranged.

The Constitutional Court held that in assessing reasonableness, the degree and extent of the denial of
the right must be accounted for. The Government program must also be balanced and flexible, taking
into account short-, medium- and long-terms needs, which must not exclude a significant section of
society. The test applied was whether the measures taken by the State to realize the rights are
reasonable? In particular, was the policy to restrict the drug to the research and training sites
reasonable in the circumstances? The court balanced the reasons for restricting access to the drug
against the potential benefits of the drug. On balance, the Constitutional Court held that the concerns
(efficacy of the drug, the risk of people developing a resistance to the drug, and the safety of the drug)
were not well-founded or did not justify restricting access to the drug, as follows:

[the] government policy was an inflexible one that denied mothers and their newborn children
at public hospitals and clinics outside the research and training sites the opportunity of
receiving [the drug] at the time of the birth... A potentially lifesaving drug was on offer and
where testing and counselling faculties were available, it could have been administered within
the available resources of the State without any known harm to mother ot child.

Beyond the South African experience, the increasing acceptance of the justiciability of economic,
social and cultural rights has led to a remarkable generation of jurisprudence on these rights.
Interestingly, this reinforces the fact the economic, social and cultural rights do indeed have
justiciable qualities — the rights are becoming less vague and more certain, and thus more suitable for

8 Government of the Republic South Africa & Ors v Grootboom an®@8 (11) BCLR 1169 (CC).
o0 Minister of Health v Treatment Action Campai@#®C) (2002) 5 SA 721 (CC).
o1 Minister of Health v Treatment Action Campai@RAC) (2002) 5 SA 721 [80].

24



Human Rights Bill 2018 Submission No 014
Dr Julie Debeljak

adjudication. Numerous countries have incorporated economic, social and cultural rights into their
domestic jurisdictions and the courts of these countries are adding to the body of jurisprudence on
economic, social and cultural rights.

Moreover, the clarity of economic, social and cultural rights is being improved by the United Nations
Committee on Economic, Social and Cultural Riglatgrrently through its concluding observations to

the periodic reports of States’ Parttesd through its General Comments. This will only improve,

given the recent adoption by consensus of the United Nations Ojptinal Protocol to the

International Covenant on Economic, Social and Cultural Ri¢@®@98)s° which allows individuals to
submit complaints to the Committee about alleged violations of rights UGESCR Once the

Optional Protocol comes into force, there will be even greater clarity given to the scope of, content of,
and minimum obligations associated with, economic, social and cultural rights. This ever-increasing
body of jurisprudence and knowledge will allow Victoria to navigate its responsibilities with a greater
degree of certainty.

Further, one should not lose sight of the international obligations imposedlGHBELR Article 2(1)

of ICESCRrequires a State party take stepgo themaximum of its available resourcesith a view

to achieving progressivelthe full realization of the rightgy all appropriate meansncluding
particularly the adoption of legislative measures. Article 2(2) also guarantees that the rights are
enjoyed without discrimination. The flexibility inherent in the obligations uhdESCR and the

many caveats against immediate realisation, leave a great deal of room for State Parties (and
government’s thereof) to manoeuvre. As the Committee on Economic, Social and Cultural Rights
acknowledges in its third General Comment, progressive realisation is a flexible device which is
needed to reflect the realities faced by a State when implementing its obli¢fdtiessentially
‘imposes an obligation to moas expeditiously and effectively as possibleards® the goal of
eventual full realisation. Surely this is not too much to expect of a developed, wealthy, democratic
polity, such as, Victoria?

Finally, | support the Castan Centre suggestion that economic, social and cultural rights may not need
to be fully judicially enforceable as a first step. That is, as a first step, the judiciary may only be
empowered to decide that in a certain situation economic, social and cultural rights are breached vis-
a-vis a particular individual; with it then being up to the government to decide how to fix that
situation® This system is in place in the European system. Under art 46 Bfitbpean Convention

on Human Right§1951) (‘ECHR), States parties have agreed to “abide by” decisions of the

European Court.This has been interpreted to mean that the European Court identifies when a
violation of rights has occurred, with the State party being obliged to respond to an adverse decision
by fixing the human rights violation. In other words, he European Court judgments impose

o2 See generally Malcolm Langford (e@pcial Rights Jurisprudence: Emerging Trends in International
and Comparative LawGQUP, 2008); Manisuli SsenyonjBconomic, Social and Cultural Rights in
International Law (Hart Publishing, Oxford, 2009, espec ch 4.

o The Committee on Economic, Social and Cultural Rights is established via ECOSOC resolution in
1987 (note, initially States parties were monitored directly by the Economic and Social Council under
ICESCR opened for signature 16 December 1966, 999 UNTS 3, pt IV (entered into force 3 January

1976)).

4 ICESCR opened for signature 16 December 1966, 999 UNTS 3, arts 16 and 17 (entered into force 3
January 1976).

% Optional Protocol to the International Covenant on Economic, Social and Cultural Rzf8) UN
Doc No A/RES/63/117 (on 10 December 2008).

9% Committee on the Elimination of Economic, Social and Cultural Rigigeeral Comment 3: The
Nature of States Parties’ ObligationdN Doc No E/1991/23 (14 December 1990)

o7 Committee on the Elimination of Economic, Social and Cultural Rigigeeral Comment 3: The
Nature of States Parties’ ObligationdN Doc No E/1991/23 (14 December 1990) [9]

98 Paul Hunt, ‘Reclaiming Economic Social and Cultural Rights’ (19¥&kato Law Review41, 157.

9 ECHR opened for signature 4 November 1950, 213 UNTS 221, art 46 (entered into force 3 September
1953).
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obligations of results: the State Party must achieve the result (fixing the human rights violation), but
the State Party can choose the method for achieving the result. This means that the executive and
parliament can choose how to remedy the violation, without having the precise nature of the remedy
being dictated by the judiciary.

TERM OF REFERENCE: SECTION 44(1) MATTERS, BEING WHETHER FURTHER
PROVISIONS SHOULD BE MADE REGARDING PUBLIC AUTHORITIES' COMPLIANCE
WITH THE CHARTER

There are two major issues to be discussed under this Term of Reference. The first issue relates to the
provision of remedies under s 39 of karter, and is thus linked to this Term of Reference, but also

to the Term of Reference about the availability to Victorians of accessible, just and timely remedies

for infringements of rights. The second issue relates to the definition of “public authority” and
specifically to the exclusion of courts and tribunals from this definition.

Remedies under s 39 of th€harter

Although theCharterdoes make it unlawful for public authorities to act incompatibly with human

rights and to fail to give proper consideration to human rights when acting under s 38(1), it does not
create a freestanding cause of action or provide a freestanding remedy for individuals when public
authorities act unlawfully; nor does it entitle any person to an award of damages because of a breach
of theCharter. In other words, a victim of an act of unlawfulness committed by a public authority is
not able to independently and solely claim for a breach of statutory duty, with the statute being the
Charter. Rather, s 39 requires a victim to “piggy-ba€itiarterunlawfulness onto a pre-existing

claim to relief or remedy, including any pre-existing claim to damages.

It is recommended that this be changed. It is preferable to provide for a freestanding cause of action
under theCharterand to remove the current s 39 device undeCtieater. In short, the preferable

situation is to adopt the British position under kthenan Rights Act 199@JK) (“UK HRA) position

(see discussion below at p 8). This change is suggested for two reasons: first, the s 39 provision is
unduly complex and convoluted; and secondly, a freestanding remedy is an appropriate and effective
remedy when a public authority fails to meet its obligations under s 38.

The provisions of th€harterin this respect are quite convoluted and worth analysis. Section 39(1)
states that if, otherwise than because of@lharter, a person may seek any relief or remedy in

respect of an act or decision of a public authority, on the basis that it was unlawful, that person may
seek that relief or remedy, on a ground of unlawfulness arising undeh#nter.

The precise reach of s 39(1) has not been established by jurisprudence as of yet. From the wording of
s 39(1), it appears that the applicant must only be able to “seek” a pre-existir@jyanv@rrelief or

remedy; it does not appear that the applicant has to succeed on tBbharterrelief or remedy, in

order to be able to secure the relief or remedy based @htmter unlawfulness. This may be

interpreted as meaning that an applicant must be able to survive a strike out application on their non-
Charterground, but need not succeed on the @barter ground, but this is yet to be clarified.

Section 39(2), via a savings provision, appears to then proffer two pre-existing remedies that may be
apposite to s 38 unlawfulness: being an application for judicial review, or the seeking of a declaration
of unlawfulness and associated remedies (for example, an injunction, a stay of proceedings, or the
exclusion of evidence). The precise meaning of this section is yet to be fully clarified by the Victorian
courts.

Section 39(3) clearly indicates that no independent right to damages will arise merely because of a
breach of th&Charter. Section s 39(4), however, does allow a person to seek damages if they have a
pre-existing right to damages. All the difficulties associated with interpreting s 39(1) with respect to

pre-existing relief or remedies will equally apply to s 39(4).
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Section 39 is a major weakness in fBbarter. First, it undermines the enforcement of human rights

in Victoria. To force an applicant to “piggy-back’Charter claim on a pre-existing relief or remedy

adds unnecessary complexity to the vindication of human rights claims against public authorities, and
may result in alleged victims of a human rights violation receiving no remedy in situations where a
“piggy-back” pre-existing relief or remedy is not available.

Secondly, s 39 is highly technical and not well understood. Indeed, its precise operation is not yet
known. It may be that the government and public authorities spend a lot more money on litigation in
order to establish the meaning of s 39, than they would have if victims were given a freestanding
cause of action or remedy and an independent right to damages (capped or otherwise).

Thirdly, it is vital that individuals be empowered to enforce their rights when violated and for an
express remedy to be provided. Article 2(3) oflitternational Covenant on Civil and Political
Rights(1966) (1CCPR) provides that all victims of an alleged human rights violation are entitled to
an effective remedy. Something short of conferring an unconstrained freestanding cause of action or
remedy will place Victoria in breach of its (i.e. Australia’s) international human rights obligations.

The British and, more recently, the ACT models offer a much better solution to remedies than s 39 of
theCharter*> In Britain, ss 6 to 9 of theK HRAmake it unlawful for a public authority to exercise

its powers under compatible legislation in a manner that is incompatible with rights. The definition of
“public authority” includes a court or tribunal. Such unlawful action gives rise to three means of
redress: (a) a new freestanding cause for breach of statutory duty, Witk thRAitself being the

statute breached; (b) a new ground of illegality under administrativé'lamd (c) the unlawful act

can be relied upon in any legal proceeding.

Most importantly, under s 8 of thék HRA where a public authority acts unlawfully, a court may

grant such relief or remedy, or make such order, within its power as it considers just and appropriate,
which includes an award of damages in certain circumstances if the court is satisfied that the award is
necessary to afford just satisfactiéni he British experience of damages awards for human rights
breaches is influenced by tBCHR Under theECHR a victim of a violation of a human right is

entitled to an effective remedy, which may include compensation. Compensation payments made by
the European Court of Human Rights underBi#R have always been modé8tnd this has

filtered down to compensation payments in the United Kingdom. Given that international and
comparative jurisprudence inform any interpretation ofGharterunder s 32(2), one could expect

the Victorian judiciary to take the lead from the European Court and the United Kingdom
jurisprudence and avoid unduly high compensation payments, were a power to award compensation
included in theCharter. This could be made clear by the Victorian Parliament by using@R

wording of “just satisfaction: or by capping damages awards.

The ACT HRAhas recently been amended to extend its application to impose human rights
obligations on public authorities and adopted a freestanding cause of action, mimickikgHifiA
provisions rather than s 39 of tGharter. This divergence of thaCT HRAfrom theCharteris

200 Section 24 of th€anadian Chartelempowers the courts to provide just and appropriate remedies for
violations of rights, and to exclude evidence obtained in violation of rights if to admit it would bring
the administration of justice into disrepute.

101 Indeed, in the UK, a free-standing ground of review based on proportionality is now recogniged. See
(on the application of Daly) v Secretary of State for the Home Depar{2@0t] 2 WLR 1622, and
Huang v Secretary of State for the Home Department; Kashmiri v Secretary of State for the Home
Departmen{2007] UKHL 11.

102 The Consultative Committee recommended adopting the UK model in this regard, but the
recommendation was not adopted: see ACT Bill of Rights Consultative Committee, ACT Legislative
Assembly, Towards an ACT Human Rights A2003 [4.53] — [4.78].

108 It would be rare for a victim of a human rights violation to be awarded an amount in excess of
GBP 20,000.
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particularly of note, given that in the same amending law, the interpretative provisiorAGItHeRA
was amended to mimic tigharterinterpretation provision. Clearly, the ACT Parliament took what it
considered to be the best provisions from each instrument.

The failure to create an unconstrained freestanding cause of action and remedy (@lerté&nevill

cause problems. Situations will inevitably arise where pre-existing causes of action are inadequate to
address violations of human rights and which require some form of remedy. In these situations, rights
protection will be illusory. The New Zealand experience is instructive. Although the staBiltarly

Rights Act 199QNZ) does not expressly provide for remedies, the judiciary developed two remedies
for violations of rights — first, a judicial discretion to exclude evidence obtained in violation of rights;
and, secondly, a right to compensation if rights are viol&t&tlis may be the ultimate fate of the
Charter— if the Victorian Parliament does not legislate to provide for appropriate, effective and
adequate remedies, the judiciary may be forced to develop remedies in its inherent jurisdiction. It is
eminently more sensible for the Victorian Parliament to provide for the inevitable rather than to allow
the judiciary to craft solutions on the run.

It should also be noted that Section 24 of@amadianCharter of Rights and Freedoms 1982
(‘Canadian Chartej s empowers the courts to provide just and appropriate remedies for violations of
rights, and to exclude evidence obtained in violation of rights if to admit it would bring the
administration of justice into disrepute.

For further discussion on the human rights obligations of public authorities, particularly the
complexity associated wittot enacting a freestanding cause of action or remedy, see Appendix 5
(pp 12-20)°

Definition of “public authorities”, particularly excluding courts and tribunals

Another issue for consideration is whether courts and tribunals should be included in the definition of
“public authority” and thus subject to the ss 38 and 39 obligations undéh#reer.

In the United Kingdom, courts and tribunals are core/wholly public authorities. This means that courts
and tribunals have a positive obligation to interpret and develop the common law in a manner that is
compatible with human rights. The major impact of this to date in the United Kingdom has been with
the development of a right to privaty.

Under theVictorian Charter in contrast, courts and tribunals were excluded from the definition of
public authority. The Human Rights Consultation Committee report indicates that the exclusion of
courts was to ensure that the courts are not obliged to develop the common law in a manner that is
compatible with human rights. This is linked to the fact that Australia has a unified commién law.
The Human Rights Consultation Committee’s concern was that the High Court of Australia may
strike down that part of th@harterif courts and tribunals were included in the definition of “public
authority”.

The position under theK HRAIs to be preferred to the current position undeCharter. First,
given that courts and tribunals will have human rights obligations in relation to statutory law, it seems
odd to not impose similar obligations on courts and tribunals in the development of the common law.

104 ACT BiIll of Rights Consultative Committee, ACT Legislative Assemblywards an ACT Human
Rights Act2003 [3.22] - [3.23].

205 CanadianCharter, Part | of theConstitution Act 1982being Schedule B to ti@anada Act 1982UK)
c 11, ss 1 and 33.

106 Julie Debeljak, ‘Human Rights Responsibilities of Public Authorities Under the Charter of Rights’
(Presented afhe Law Institute of Victoria Charter of Rights Confereimdelbourne, 18 May 2007).

207 Campbell v Mirror Group Newspapers L{a004] UKHL 22.

108 Farah Constructions Pty Ltd v Say-Dee Pty [2607] HCA 22, para 135.
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It is not clear that to alter common law obligations pertaining to the relevance of human rights
considerations by statute would fall foul of the principle of a unified common law — after all, State by
State accident transport and workplace injury legislation, which codifies and alters the common law
by statute, haveot been found to be problematic. Why should similar statutory codification of the
common law pertaining to human rights be treated any differently? Accordingly, it is much more
preferable to include courts and tribunals in the definition of public authorities.

Moreover, the decision to exclude courts and tribunals from the obligations of public authorities in
part necessitated the precise drafting of the “application” provision in s 6 Ghtréer.

Section 6(2)(b), which sets out which Parts of@marterapply to courts and tribunals, has caused
much confusion, particularly in relation to which rights apply to courts and tribun&lsadke

Justice Bell held that only rights apposite to the functions of courts and tribunals should apply to
courts and tribunals, rather than the entire suite of human tighités is in contrast to theK HRA
which does not contain an “application” provision. In Britain, there has not been a debate about what
rights apply to courts and tribunals when undertaking their functions, and the full suite of human
rights apply. The British position is preferable to the Victorian positionrécemmendedthat court

an tribunals be included in the definition of “public authority” are that s 4(j) oCtieaterbe

amended appropriately.

For further discussion on which public authorities should attract human rights obligations, see
Appendix 5 (pp 2-12)°

TERM OF REFERENCE: THE EFFECT OF THE CHARTER ON THE ROLES AND
FUNCTIONING OF COURTS AND TRIBUNALS

There are a number of issues to be addressed in relation to the role and functioning of the courts and
tribunals under th€harter. Some consideration will be given to the need to retain a role for the
judiciary under the&harter, before turning to the specific operation of ss 32 and 38.

Retention of the Judicial Role

In order to highlight the importance of retaining a role for the judiciary undé&hheer, a brief
discussion of the history of tiharter, and its nature comparative to other models of human rights
instruments, is necessary. The differences between the more “extreme” models of human rights
protection help to understand why the Victoria chose the “middle” ground position of adopting a
dialogue model.

The Dialogue Model under tiharter

The two “extreme” models of human rights protection are illustrated by Victoria prior @htmger,

and the United States. In Victoria, prior to tiearter, the representative arms of government — the
legislature and executive — had an effective monopoly on the promotion and protection of human
rights. This model promotes parliamentary sovereignty and provides no formal protection for human
rights. It is often justified on democratic arguments — that is, the elected representatives are best
placed to temper legislative agendas in relation to human rights considerations, rather than the
unelected judiciary. This can be referred to as the “representative monologue” model.

At the other “extreme” is thEnited States ConstitutiafiluS Constitutiof).** The United States
adopted the traditional model of domestic human rights protection, which relies heavily on judicial

109 Kracke v Mental Health Review Board And Ors (Gend0p9] VCAT 646 [236] — [254].

10 Julie Debeljak, ‘Human Rights Responsibilities of Public Authorities Under the Charter of Rights
(Presented afhe Law Institute of Victoria Charter of Rights Conferemdelbourne, 18 May 2007) 2-
12.
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review of legislative and executive actions on the basis of human rights standards. Ubi&er the
Constitution*2 the judiciary is empowered to invalidate legislative and executive actions that violate
the rights contained therein. If the legislature or executive disagree with the judicial vision of the
scope of a right or its applicability to the impugned action, their choices for reaction are limited. The
representative arms can attempt to limit human rights by changitfsti@onstitutionan onerous

task that requires a Congressional proposal for amendment which must be ratified by the legislatures
of three-quarters of the States of the Federatidtternatively, the representative arms can attempt

to limit human rights by controlling the judiciary. This can be attempted through court-stacking and/or
court-bashing. Court-stacking and/or court-bashing are inadvisable tactics, given the potential to
undermine the independence of the judiciary, the independent administration of justice, and the rule of
law — all fundamental features of modern democratic nation States committed to the protection and
promotion of human rights.

Given the difficulty associated with representative responses to judicial invalidation of legislation, it
is argued that thgS Constitutioressentially gives judges the final word on human rights and the

limits of democracy. There is a perception that comprehensive protection of human rights: (a)
transfers supremacy from the elected arms of government to the unelected judiciary; (b) replaces the
representative monopoly (or monologue) over human rights with a judicial monopoly (or monologue);
(c) and results in illegitimate judicial sovereignty, rather than legitimate representative sovereignty.
This can be referred to the “judicial monologue” model.

In Victoria, the difficulties associated with a “representative monopoly” and a “judicial monopoly”

were recognised and responded to. Rather than adopting an instrument that supports a “representative
monopoly” or a “judicial monopoly” over human rights, Victoria pursued the middle ground and
adopted a model that promotes an “inter-institutional dialogue” about human rights. This more

modern model of human rights instrument establishes an inter-institutional dialogue between the arms
of government about the definition/scope and limits of democracy and human rights. Each of the three
arms of government has a legitimate and beneficial role to play in interpreting and enforcing human
rights. Neither the judiciary, nor the representative arms, have a monopoly over the rights project.

This dialogue is in contrast to both the “representative monologue” and the “judicial monologue”
models.

There are numerous “dialogue” models, includingGaeadian Charteand theUK HRA Victoria
most closely modelled itSharteron theUK HRA- this is particularly in relation to the role of the
judiciary.

A brief overview of the way in which the dialogue is established undettibeer, and the judicial

role within the dialogue is apposite. There are three main mechanisms used to establish the dialogue.
Thefirst dialogue mechanism relates to the specification of the guaranteed rights: human rights
specification is broad, vague and ambiguous undeCliaeterand thedJK HRA This creates an
inter-institutional dialogue about the definition and scope of the rights. Refining the ambiguously
specified rights should proceed with the broadest possible input, ensuring all interests, aspirations,
values and concerns are part of the decision matrix. This is achieved by ensunimgr¢hidian one
institutional perspective has influence over the refinement of the rights, and arradgiecsiy

within the contributing perspectives. Rather than having almost exclusively representative views
(such as, Victoria prior to th@harter) or judicial views (such as, in the United States), the Victorian

1 United States Constitutiofi787) (US Constitutio).
12 United States Constitutiofi787) (US Constitutio).
1s US Constitutior(1787), art V. An alternative method of constitutional amendment begins with a

convention; however, this method is yet to be used. See further Lawrence M Friédnesican Law:
An Introduction(2™ edition, W W Norton & Company Ltd, New York, 1998). The Australian and
Canadian Constitutions similarly employ restrictive legislative procedures for amendment: see
respectivelyConstitution1900(Imp) 63&64 Vict, ¢ 12, s 128 onstitution Actl982 being Schedule B
to theCanada Actl982(UK) c 11, s 38.
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and British models ensure all arms of government contribute to, and influence the refinement of, the
meaning of the rights. The executive does this in policy making and legislative drafting; the
legislature does this in legislative scrutiny and law-making; and the judiciary does this when
interpreting legislation and adjudicating disputes.

Theseconddialogue mechanism relates to the myth that rights are absolute ‘trumps’ over majority
preferences, aspirations or desires. In fact, most rightwaedsolute. Under théharterand

UK HRA rights are balanced against and limited by other rights, values and communal needs. A
plurality of values is accommodated, and the specific balance between conflicting values is assessed
by aplurality of institutional perspectives. In terms of dialogue, all arms of government make a
legitimate contribution to the debate about the justifiability of limitations to human rights. The
representative arms play a significant role, particularly given the fact that a very small proportion of
legislation will ever be challenged in cotitiThe executive and legislature will presumably try to
accommodate human rights in their policy and legislative objectives, and the legislative means chosen
to pursue those objectives. Where it is considered necessary to limit human rights, the executive and
legislature must assess the reasonableness of the rights-limiting legislative objectives and legislative
means, and decide whether the limitation is necessary in a free and democratic society. Throughout
this process, the executive and legislature bring their distinct perspectives to bear. They will be
informed by their unique role in mediating between competing interests, desires and values within
society; by their democratic responsibilities to their representatives; and by their motivation to stay in
power — all valid and proper influences on decision making.

If the legislation is challenged, the judiciary then contributes to the dialogue. The judiciary must
assess the judgments of the representative institutions. From its own institutional perspective, the
judiciary must decide whether the legislation limits a human right and, if so, whether the limitation is
justified. Taking the s 7(2) test under tBbarteras an example, the judiciary, first, decides whether

the legislative objective is important enough to override the protected right — that is, a reasonableness
assessment. Secondly, the judiciary assesses the justifiability of the legislation: is there proportionality
between the harm done by the law (the unjustified restriction to a protected right) and the benefits it is
designed to achieve (the legislative objective of the rights-limiting law)? The proportionality
assessment usually comes down to a question about minimum impaifidees. the legislative

measure impair the right more than is necessary to accomplish the legislative objettivse? more

often than not, the judiciary is concerned about the proportionality of the legislative means, not the
legislative objectives themselves. This is important from a democratic perspective, as the judiciary
rarely precludes the representative arms of government from pursuing a policy or legislative objective.
With minimum impairment at the heart of the judicial concern, it means that parliament can still
achieve their legislative objective, but may be required to use less-rights-restrictive legislation to
achieve this. The judicial analysis will proceed from its unique institutional perspective, which is
informed by its unique non-majoritarian role, and its particular concern about principle, reason,
fairness and justice. If the judiciary decides that the legislation constitutes an unjustified limitation,
that is not the end of the story. The representative arms can respond, under the third mechanism, to
which we now turn?’

1 Janet L HieberiCharter Conflicts: What is Parliament’s RoléMcGill-Queen’s University Press,
Montreal and Kingston, 2002) x.

18 Peter W Hogg and Alison A Bushell, ‘Tiarter Dialogue Between Courts and Legislatures (Or
Perhaps th€harter of Rights Isn’t Such a Bad Thing After All)’ (1997) &sgoode Hall Law Journal
75, 100.

e It must be noted that under tBanadian Charterand theUK HRA/ECHR the limit must also be
prescribed by law, which is usually a non-issue

n See further, Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations and

Overrides of Rights under the Victori@harter of Human Rights and Responsibilities Act 2006
(2008) 32Melbourne University Law Revie#22-469, 427-432.
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Thethird dialogue mechanism relates to the judicial powers and the representative responses to
judicial actions. Under th€harterand theUK HRA the remedial powers of the judiciary have been
limited. Rather than empowering the judiciary to invalidate laws that unjustifiably limit the

guaranteed rights, the Victorian judiciary can only adopt a rights-compatible interpretation under s 32
where possible and consistent with statutory purpose, or issue an unenforceable declaration of
incompatibility under s 36. A declaration of incompatibility does not affect the validity, continuing
operation or enforcement of the provision to which the declaration applies, nor is the declaration
binding on the parties to the proceeding in which it is made. In other words, the judge must apply the
incompatible law in the case at hand.

The legislature and executive have a number of responses: the legislature and exaguéspond

to s 32 judicial interpretations antust respond to s 36 judicial declaratiBhket us explore the

range of available responses. First, parliament may decide to do nothing, leaving the s 32 judicially-
assessed interpretation in place or the s 36 judicially-assessed incompatible law in opéragos.

is no compulsion to respond to a s 32 rights-compatible interpretation. If the executive and parliament
are pleased with the new interpretation, they do nothing. In terms of s 36 declarations, although s 37
requires a written response to a declaration, it does not dictate the content of the response. The
response can be to retain the judicially-assessed rights-incompatible legislatioch indicates that

the judiciary’s perspective did not alter the representative viewpoint. The debate, however, is not over:
citizens can respond to the representative behaviour at election time if so concerned, and the
individual complainant can seek redress undet@@PR#

Secondly, parliament may decide to pass ordinary legislation in response to the judicial pergpective.

It may legislate in response to s 36 declarations for many reasons. Parliament may reassess the
legislation in light of the non-majoritarian, expert view of the judiciary. This is a legitimate interaction
between parliament and the judiciary, recognising that one institution’s perspectives can influence the
other Parliament may also change its views because of public pressure arising from the declaration.
If the represented accept the judiciary’s reasoning, it is quite correct for their representatives to
implement this change. Finally, the threat of resort to international processes un@&RRzould

motivate change, but this is unlikely because of the non-enforceability of international merits
assessments within the Australian jurisdiction.

Similarly, Parliament may pass ordinary legislation in response to s 32 interpretations for many
reasons. Parliament may seek to clarify the judicial interpretation, address an unforeseen consequence

s Charter2006(Vic), s 37.

e For a discussion of examples of the first response mechanism untigtAhsee Julie Debeljak,
Human Rights and Institutional Dialogue: Lessons for Australian from Canada and the United
Kingdom PhD Thesis, Monash University, 2004, ch 5.5.3(a).

120 Indeed, the very reason for excluding parliament from the definition of public authority was to allow
incompatible legislation to stand.
121 TheFirst Optional Protocol to the International Covenant on Civil and Political Righpened for

signature 16 December 1966, 999 UNTS 302 (entered into force 23 March Fi&)dptional
Protocol) allows individual complaints to be made under fBEPR Australia ratified thd-irst
Optional Protocolin September 1991.

122 For a discussion of examples of the second response mechanism uktiReAtkee Julie Debeljak,
Human Rights and Institutional Dialogue: Lessons for Australian from Canada and the United
Kingdom PhD Thesis, Monash University, 2004, ch 5.5.3(b).

128 Dominic McGoldrick, ‘The United Kingdom’sluman Rights Act 1998 Theory and Practice’ (2001)
50 International and Comparative Law Quarte@p1, 924.
124 First Optional Protocal opened for signature 16 December 1966, 999 UNTS 302, art 5(4) (entered into

force 23 March 1976). For a discussion of Australia’s seeming disengagement with the international
human rights treaty system, see David Kinley and Penny Martin, ‘International Human Rights Law at
Home: Addressing the Politics of Denial’ (2002) Mé&lbourne University Law Revie#66; Devika

Hovell, ‘The Sovereignty Stratagem: Australia’s Response to UN Human Rights Treaty Bodies’ (2003)
28 Alternative Law Journal97
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arising from the interpretation, or emphasise a competing right or other non-protected value it
considers was inadequately accounted for by the interpretation. Conversely, parliament may disagree
with the judiciary’s assessment of the legislative objective or means and legislate to re-instate its
initial rights-incompatible legislation using express language and an incompatible statutory purpose in
order to avoid any possibility of a future s 32 rights-compatible interpretation. Institutional dialogue
models dmot envisage consenstisParliament can disagree with the judiciary, provided parliament
listens openly and respectfully to the judicial viewpoint, critically re-assesses its own ideas against
those of the differently motivated and situated institution, and respects the culture of justification
imposed by th€harter— that is, justifications must be offered for any limitations to rights imposed

by legislation and, in order to avoid s 32 interpretation, parliament must be explicit about its
intentions to limit rights with the concomitant electoral accountability that will follow.

Thirdly, under s 31, parliament may choose to override the relevant right in response to a judicial
interpretation or declaration, thereby avoiding the rights issue. The s 32 judicial interpretative
obligation and the s 36 declaration power will not apply to overridden legistat@inen the
extraordinary nature of an override, such declarations are to be made only in exceptional
circumstances and are subject to a five yearly renewable sunset¢l@userides may also be used
“pre-emptively” — that is, parliament need not wait for a judicial contribution before using s 31. Pre-
emptive use, however, suppresses the judicial contribution, taking us from a dialogue to a
representative monologue. It is unclear why an override provision was includedinatter, and

this issue is subject to exploration below.

Overall, in terms of dialogue, the arms of government are locked into a continuing dialogue that no
arm can once and for all determine. The initial views of the executive and legislature do not trump
because the judiciary can review their actions. Conversely, the judicial view does not necessarily
trump, given the number of representative response mechanisms. And most importantly from a
parliamentary sovereignty viewpoint, the judiciary@® empowered to have the final say on human
rights; rather, the judicial voice is designed to be part of a dialogue rather than a monologue.

This dialogue should be an educative exchange between the arms of government, with each able to
express its concerns and difficulties over particular human rights issues. Such educative exchanges
should producéetter answerso conflicts that arise over human rights. By ‘better answers’ | mean
more principled, rational, reasoned answers, based on a more complete understanding of the
competing rights, values, interests, concerns and aspirations at stake.

Dialogue models have the distinct advantage of forcing the executive and the legislature to take more
responsibility for the human rights consequences of their actions. Rather than being powerless
recipients of judicial wisdom, the executive and legislature haeetareandengagedole in the

human rights project. This is extremely important for a number of reasons. First, it is extremely
important because by far most legislation will never be the subject of human rights based litigation;
we really rely on the executive and legislature to defend and uphold our human rights. Secondly, it is
the vital first step to mainstreaming human rights. Mainstreaming envisages public decision making
which has human rights concerns at its core. And, of course, mainstreaming rights in our public
institutions is an important step toward a broader cultural change.

See further:

12 Janet L Hiebert, ‘A Relational Approach to Constitutional Interpretation: Shared Legislative
Responsibilities and Judicial Responsibilities’ (2001)86rnal of Canadian Studi€1, 170.

126 See legislative note ©harter 2006(Vic), s 31(6).

127 Charter 2006(Vic), ss 31(4), (7) and (8). The ‘exceptional circumstances’ include ‘threats to national

security or a state of emergency which threatens the safety, security and welfare of the people of
Victoria’: Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic),
21.

128 See above n 114,
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e Appendix 7: pp 304-18°
* Appendix 6: pp 15-4°
* Appendix 4: pp 26-3%

Recommendations

Once the integrated nature of the dialogue model as enacted un@Geatteris appreciated, it

becomes apparent that each arm of government plays a vital role in the conversation about the balance
between democracy and human rights in Victoria. To deny any one arm of their role under the
Charterwill undermine the model. Most particularly, to remove the judicial role undeChibeer

will return Victoria to a “representative monologue” model.

A representative monopoly over human rights is problematic. There is no systematic requirement on

the representative arms of government to assess their actions against minimum human rights standards.
Where the representative arms voluntarily make such an assessment, it proceeds from a certain
(somewhat narrow) viewpoint — that of the representative arms, whose role is to negotiate

compromises between competing interests and values, which promote the collective good, and who

are mindful of majoritarian sentiment.

There is no constitutional, statutory or other requirement imposed on the representative arms to seek
out and engage with institutionally diverse viewpoints, such as that of the differently placed and
motivated judicial arm of government. In particular, there is no requirement that representative actions
be evaluated against matters of principle in addition to competing interests and values; against
requirements of human rights, justice, and fairness in addition to the collective good; against
unpopular or minority interests in addition to majoritarian sentiment. There is no systematic,
institutional check on the partiality of the representative arms, no broadening of their comprehension
of the interests and issues affected by their actions through exposure to diverse standpoints, and no
realisation of the limits of their knowledge and processes of decision-making.

These problems undermine the protection and promotion of human rights in Victoria. Representative
monologue models remove treguiremento take human rights into account in law-making and
governmental decision-making; and, when the representativevatumtarily chooseo account for

human rights, the majoritarian-motivated perspectives of the representative anosrareessarily
challenged by other interests, aspirations or views.

Moreover, a representative monopoly over human rights tends to de-legitimise judicial contributions
to the human rights debate. When judicial contributions are forthcoming — say, through the
development of the common law — they are more often viewed as judicially activist interferences with
majority rule and/or illegitimate judicial exercises of law-making power, than beneficial and
necessary contributions to an inter-institutional dialogue about human rights from a differently placed
and motivated arm of government.

It is recommended that the judiciary retains its role underGharter and that, specifically, ss 32 and
36 are not repealed (although amendment of s 32(1) is discussed below).

The Operation of s 32

129 Julie Debeljak, ‘Rights Protection Without Judicial Supremacy: A Review of the Canadian and British
Models of Bills of Rights’, (2002) 2Blelbourne University Law Revie285-324.
130 Julie Debeljak, ‘Rights and Democracy: A Reconciliation of the Institutional Debate’, a chapter in Tom

Campbell, Jeffrey Goldsworthy and Adrienne Stone (eHiinan Rights Protection: Boundaries and
ChallengeqOxford University Press, Oxford, 2003) 135-57.

181 Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victoharer on Human
Rights and ResponsibilitieBrawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33Vlonash University Law Reviedv71.
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As SARC will be aware, the operation of s (1) currently before the High Court of Australia. One of
the major issues is the significance of the difference in wording between s 3(1)Jéf HieAand
s 32(1) of theCharter. These provisions state, respectively:

Section 3(1)JUKHRA: So far as it is possible to do so, primary legislation and subordinate
legislation must be read and given effect in a way which is compatible with the
Convention rights

Section 32(1Charter. So far as it is possible to do so consistently with their purpose, all
statutory provisions must be interpreted in a way that is compatible with human rights

The similarity between s 3(1) and s 32(1) is striking, with the only relevant difference being that

s 32(1) adds the words ‘consistently with their purpose’. The question is what impact these additional
words have: were they intended to codify the British jurisprudence on s 3(1)WKtHRA most
particularlyGhaidan v Godin-MendoZz&;or were they intended to enact a different sort of obligation
atogether.

It is not currently certain that the wording used in s 32 oCtharter* achieve a codification of the
British jurisprudence itchaidanandre S** There were clear indications in the pre-legislative history
to theCharterthat the addition of the phrase ‘consistently with their purpose’ was to ¢adé#igan

— both by referring to that jurisprudence by n&haad lifting concepts from that jurisprudence in
explaining the effect of the inserted phrase.

Despite this pre-legislative history, the Court of Apped®im Momciloviq‘ Momcilovic) * held that
s32(1) ‘does not create a “special” rule of interpretation [irGhaidansense], but rather forms part

of the body of interpretative rules to be applied at the outset, in ascertaining the meaning of the
provision in question® It then outlined a three-step methodology for assessing whether a provision
infringes aVictorian Charterright, as follows (MomcilovicMethod”):

Step 1: Ascertain the meaning of the relevant provision by applying s 32(1) of the
Charterin conjunction with common law principles of statutory interpretation and the
Interpretation of Legislation Act 198¥ic).

Step 2: Consider whether, so interpreted, the relevant provision breaches a human right
protected by th€harter.

182 Ghaidan v Godin-Mendoz2004] UKHL 30.
133 And, for that matter, s 30 of thtuman Rights Act 200/ACT) (‘ACT HRA).

134 In re S (Minors) (Care Order: Implementation of Care Plan); In re W (Minors) (Care Order:
Adequacy of Care Plarj2002] UKHL 10.

135 Human Rights Consultation Committee, Victorian GovernniRights Responsibilities and Respect:
The Report of the Human Rights Consultation Commi2@e@5, 82-83.

136 Human Rights Consultation Committee, Victorian Governni@ights Responsibilities and Respect:

The Report of the Human Rights Consultation Commi2@@5, 83; Explanatory Memorandum,
Charter of Human Rights and Responsibilities Bill 2006 (Vic), 23: ‘The reference to statutory purpose
is to ensure that in doing so courts do not strain the interpretation of legislation so as to displace
Parliament’s intended purpose or interpret legislation in a manner which avoids achieving the object of
the legislation.’

187 R v Momcilovic[2010] VSCA 50 (Momcilovic).

138 Ibid [35]. This is in contrast to Lord Walker’s opinion that ‘[t|he words “consistently with their
purpose” do not occur in s 3 of tiHRA but they have been read in as a matter of interpretation’:
Robert Walker, ‘A United Kingdom Perspective on Human Rights Judging’ (Presei@@edréing
Change: Our Evolving CourSupreme Court of Victoria 2007 Judges’ Conference, Melbourne 9-10
August 2007) 4.
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Step 3: If so, apply s 7(2) of théharterto determine whether the limit imposed on the
right is justified

Tentatively** theMomcilovicCourt held that s 32(1) ‘is a statutory directive, obliging courts ... to
carry out their task of statutory interpretation in a particular wagection 32(1) is part of the
‘framework of interpretive rules® which includes s 35(a) of theA and the common law rules of
statutory interpretation, particularly the presumption against interference with rights (or, the principle
of legality)* To meet the s 32(1) obligation, a court must explore ‘all “possible” interpretations of the
provision(s) in question, and adopt[] that interpretation which least infridgeager rights’ * with

the concept of “possible” being bounded by the ‘framework of interpretative rules’. For the
MomcilovicCourt, the significance of s 32(1) ‘is that Parliament has embraced and affirmed [the
presumption against interference with rights] in emphatic terms’, codifying it such that the
presumption ‘is no longer merely a creature of the common law but is now an expression of the
“collective will” of the legislature®* The guaranteed rights are also codified inGharter.*

As mentioned above, the Court of Appeal decisiaddmcilovicis currently on appeal to the High

Court of Australia. Accordingly, the legal interpretation to be given to s 32(1) @tthger may not

be known for some time — more particularly, the precise meaning to be given to the additional words
of ‘consistently with their purpose’ may not be known for some time. It is not clear whether and how
SARC can review the operation of s 32(1) without the decision of the High Court of Australia in
Momcilovic

Nevertheless, SARC should be aware of a number of issues that flow from this lack of legal certainty.
First, it is byno means cleathat the interpretation given to s 32(1) by khemcilovicCourt is correct,

with the reasoning of the Court of Appeal being open to criticism. | refer SARC to Apperidix 1,

which is an article | wrote critiquing the reasoning of the Court of Appeal decision.

Secondly, for a greater exploration of the meaning of s 3(1)dJkhElRAand its related

jurisprudence, | refer you to Appendix*®8ppendix 4 (pp 40-49y and Appendix 2 (pp 51-66.

This exploration of s 3(1) of tHeK HRAwill highlight that the s 32(1) additional words ‘consistently
with their purpose’ are merely, and were intended as, a codification of the British jurisprudence on
s 3(1) of theaJK HRA most particularlyGhaidan Moreover, and of particular relevance to my

139 Momcilovic[2010] VSCA 50 [35].

140 TheMomcilovicCourt only provided its ‘tentative views’ because ‘[n]Jo argument was addressed to the
Court on this question’: Ibid [101]. Indeed, three of the four parties sought the adoption of the Preferred
UKHRA-based methodology as propounded by BellKracke [2009] VCAT 646 [65], [67] — [235].

e Momcilovic[2010] VSCA 50 [102].

2 Ibid [103]. It is merely ‘part of the body of rules governing the interpretative task’: [102].

143 For sound and persuasive arguments about why s 32(1) creates a stronger obligation than the common
law presumptions, being arguments that are contrary to this conclusionvbdrielovic Court, see
Carolyn Evans and Simon Evarsgjstralian Bills of Rights: The Law of the Victorian Charter and the
ACT Human Rights A¢texisNexis Butterworths, Australia, 2008) [3.11] — [3.17].

144 Momcilovic[2010] VSCA 50 [103].

145 Ibid [104].

146 Ibid.

a7 Julie Debeljak, ‘Who Is Sovereign Now? TMemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 2Rblic Law Reviewt5-51.

148 Julie Debeljak, ‘Who Is Sovereign Now? TMemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 2Rblic Law Reviewt5-51.

149 Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victoharer on Human

Rights and ResponsibilitieBrawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33Mlonash University Law Reviedv71.

150 Julie Debeljak, ‘Submission to the National Consultation on Human Rights’, submittedNatiteal
Consultation on Human Rights Committés June 2009 (extracts).
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recommendation below, this more detailed discussion will illustrate whyat iIsecessary to include

the phrase ‘consistently with their purpose’ in the rights-compatible statutory interpretation provision
of s 32(1) in order to achieve a measure of balance between the parliamentary intentions contained in
theCharterand the parliamentary intentions in any law being interpreted und€htréer. That is,

s 3(1) of the UK HRA achieves a balance between the parliamentary intentions contained in the

UK HRAand the parliamentary intentions in any law being interpreted undekti#RAwithoutthe
additional words ‘consistently with their purpose.’ Indeed, the jurisprudence has ensured this.

Thirdly, for greater exploration of the reasons why s 32(1) o€tieteris and ought to be

considered a codification @haidan | refer you to Appendix 1 (pp 24-58) Appendix 4 (pp 49-

56)=2 and Appendix 2 (pp 57-6@}. This discussion is important as a contrast to the reasoning of the
Court of Appeal ilMomcilovic It also reinforces the need to be absolutely explicit about any
parliamentary intentions behind any amendments to the wording of s 32(1) — that is, if s 32(1) is to be
amended as per my recommendation below, Parliament must be explicit about its intention that s 32(1)
is a codification ofshaidan

Fourthly, beyond the implications from the debate about whether s 32(1)@haner codifies
Ghaidanor not, the methodology adopted\tomcilovicis problematic. Th&omcilovicMethod (see
above) undermines the remedial reach of the rights-compatible statutory interpretation prevision.

The “Preferred Method” to interpretation under a statutory human rights instrument should be
modelled on the two most relevant comparative statutory rights instrumentbl KA and the
NZBORA** The methodology adopted under both of these instruments is similar and, by and large,
settled. This method gives the interpretation power a remedial reach and focuses on two classic
“rights questions” and twoCharterquestions™” and can be summarised as follows (“Preferred
Method"):

The “Rights Questions”

First: Does the legislative provision limit/engage any of the protected rights in ss 8 to 27?2
Second: If the provision does limit/engage a right, is the limitation justifiable under the

s 7(2) general limits power or under a specific limit within a right?

The “Charter Questions”

151 Julie Debeljak, ‘Who Is Sovereign Now? TemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 2Rblic Law Reviewt5-51.
152 Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Vic@hnarter on Human

Rights and ResponsibilitieBrawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33Vionash University Law Revie9v71.

153 Julie Debeljak, ‘Submission to the National Consultation on Human Rights’, submittedNatiteal
Consultation on Human Rights Committés June 2009 (extracts).

154 See especially, Julie Debeljak, ‘Who Is Sovereign Now?MdmcilovicCourt Hands Back Power
Over Human Rights That Parliament Intended It To Have’ (2011) 22(lilic Law RevieviL5, 21, 40-
41, 44-46.

155 UKHRA (UK) ¢ 42. The methodology under tiiKHRA was first outlined irDonoghug[2001]

EWCA Civ 595 [75], and has been approved and followed as the preferred method in later cases, such
as,R v A[2001] UKHL 25 [58];International Transport Roth GmbH v Secretary of State for the Home
Departmen{2002] EWCA Civ 158[149]Ghaidan[2004] UKHL 30 [24].
156 Bill of Rights Act 199Q¢NZ) (“NZBORA). The current methodology under tNZ BORAwas outlined
by the majority of judges iR v Hansetj2007] NZSC 7 (Hansen). This method is in contra-
distinction to an earlier method proposedvioonen v Film and Literature Board of Revig2000] 2
NZLR 9 (NZCA) (known as Moonen No 7).
187 Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victoharer on Human
Rights and ResponsibilitieBrawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33Vionash University Law RevieSy 28 and 32.
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Third: If the provision imposes an unjustified limit on rights, interpreters must consider
whether the provision can be “saved” through a s 32(1) interpretation; accordingly, the
judge must alter the meaning of the provision in order to achieve rights-compatibility.
Fourth: The judge must then decide whether the altered rights-compatible interpretation
of the provision is “possible” and “consistent[] with [statutory] purpose”.

The Conclusion...

Section 32(1): If the s 32(1) rights-compatible interpretation is “possible” and
“consistent[] with [statutory] purpose”, this is a complete remedy to the human rights
issue.

Section 36(2): If the s 32(1) rights-compatible interpretation is not “possible” and not
“consistent[] with [statutory] purpose”, the only option is a non-enforceable declaration
of inconsistent interpretation under s 36(2).

Prior to theMomcilovicdecision, three Supreme Court judges in separate decisions, sanctioned the
Preferred Method. IRJE Nettle JA followed the Preferred Metid8and used s 32(1) to achieve a
rights-compatible interpretation of s 11 of therious Sex Offenders Monitoring Act 2@U%), but

did not consider it necessary to determine whether s 32(1) replhtedanto dispose of the case.
Similarly, in Das Warren CJ in essence followed the Preferred Méthadd used s 32(1) to achieve
arights-compatible interpretation of s 39 of lajor Crime (Investigative Powers) Act 2004ic),

but did not need to determine the applicabilitycbfaidanto dispose of the caseln Kracke Bell J
adopted the Preferred MetH88and held that s 32(1) codified s 3(1) as interpretéghmidan® This
issue of methodology is more fully discussed in Appendix 1.

SARC should give serious consideration to the need for a strong remedial reach in the rights-
compatible interpretation provision of s 32(1) of @learter. Given that the judiciary has no power to
invalidate laws that unjustifiably limit the guaranteed rights, that s 39 does not confer a freestanding
cause of action or remedy for public authorities failing to meet their human rights obligations, and that
s 38(2) is an exception/defence to unlawfulness which is expandedMioaieilovic(see below), a

strong remedial reach for s 32(1) is vital.

SARC should also reinforce the strong remedial reach of s 32(1) in any amendments to the wording of
s 32(1) —that is, if s 32(1) is to be amended as per my recommendation below, Parliament must be
explicit about its intention that s 32(1) have a strong remedial reach.

Recommendation

Given the confusion that the additional words of “consistently with their purpose” in s 32(1) of the
Charterhave generated, it iscommend that s 32(1) be amended. Section 32(1) should be amended
to remove the words “consistently with their purpose”, bringing s 32(1) @ hleterinto line with

s 3(1) of theJK HRA.To bring s 32(1) into line with s 3(1) addresses the two problems arising out of

158 See Nettle JA IRJIE [2008] VSCA 265, [114] — [116].
159 Ibid [118] — [119]
260 Re Application under the Major Crime (Investigative Powers) Act 220@9] VSC 381, [50] — [53]

(‘Das’). Warren CJ refers to Nettle JA's endorsement of the approach of Mason NRSAR v Lam
Kwong Wai[2006] HKCFA 84, and applies it: s&mas[2009] VSC 381 [53]. Nettle JA indicates that
the Hong Kong approach is the same astkelRAapproach unddpoplar, and expressly follows the
Poplar approach: seRJE[2008] VSCA 265, [116]. This is why Warren CJ’s approach is described as
essentially following th&/ KHRA approach.

161 Das[2009] VSC 381 [172] — [175].

162 Kracke v Mental Health Review Board & Ors (Genefal)09] VCAT 646, [52] — [65] Kracke’)

163 Ibid [65], [214].

164 Julie Debeljak, ‘Who Is Sovereign Now? TMemcilovicCourt Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 2Rblic Law Reviewt5-51.
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the Court of Appeal decision Momcilovic— that is, adoption of the wording of s 3(1) of the
UK HRAwill sanction a reading of s 32(1) that is consistent @itlaidanandre S as was the
apparent original intention of the Victorian Parliament in enactin@tieater, and will allow the
judiciary to adopt the Preferred Methodology.

It is recommended further that the Parliament should also explicitly state in any Explanatory
Memorandum and Second Reading Speech to the amendment that the interpretation to be given to
amended s 32(1) is that of a codificatiorG¥faidanandre S and that s 32(1) is intended to have a
strong remedial reach.

As is apparent frorMomcilovig the insertion of the phrase “consistently with their purpose”, and the
failure toexplicitly (as opposed to implicitly) state that the additional words were intended to codify
Ghaidanin the Second Reading Speech and the Explanatory Memorandum, permitted the Court of
Appeal to reject what was otherwise the apparent intention of the Victorian Parliament in enacting

s 32(1). The recommended amendments and the use of extrinsic materials as suggested should put the
issue beyond doubt.

Section 38(1) flow on effect

There is one consequential issue to the narrow reading of s 32(1) of the Court of Appeal in
Momcilovicwhich bears mention. As mentioned above, s 38(1) outlines two situations where a public
authority will be considered to act unlawfully under @tearter. first, it is unlawful for a public

authority to act in a way that is incompatible with protected rights, and secondly, it is unlawful for a
public authority, when making a decision, to fail to give proper consideration to a protected right.
There are a number of exceptions to the application of s 38(1) unlawfulnes<Eimattter, with one

being of particular relevance. Under s 38(2), there is an exception/defence to s 38(1) where the law
dictates the unlawfulness; that is, there is an exception/defence to the s 38(1) obligations on a public
authority where the public authority could not reasonably have acted differently, or made a different
decision, because of a statutory provision, the law or a Commonwealth enactment. This applies, for
example, where the public authority is simply giving effect to incompatible legist&tion.

If a law comes within s 38(2), the interpretation provision in s 32(1) cChiaeter becomes relevant.

If a law is rights-incompatible, s 38(2) allows a public authority to rely on the incompatible law to

justify a decision or a process that is incompatible with human rights. However, an individual in this
situation is not necessarily without redress because he or she may have a counter-argument to s 38(2);
that is, an individual may be able to seek a rights-compatible interpretation of the provision under

s 32(1) which alters the statutory obligation. If the law providing the s 38(2) exception/defence can be
given a rights-compatible interpretation under s 32(1), the potential violation of human rights will be
avoided. The rights-compatible interpretation, in effect, becomes your remedy. The law is given a

s 32(1) rights-compatible interpretation, the public authority then has obligations under s 38(1), and

the s 38(2) exception/defence to unlawfulness no longer applies.

To the same extent that the Court of Appeal decisidiamcilovicreduces the application of s 32(1),
the s 38(2) exception/defence for public authorities is expanded. The counter-argument to a s 38(2)
claim is to interpret the alleged righitszompatiblelaw to be rightssompatibleunder s 32(1) is
strengthened because a rights-compatible interpretation is less likely to be given. This counter-
argument that an alleged victim might make is now weakened to the same extent that s 32(1) is
weakened by th®omcilovicCourt. This has now been confirmed by the Deputy-President of VCAT

265 See the notes Mctorian Charter 2006 Vic), s 38. Note that s 32(3) of thMictorian Charterstates
that the interpretative obligation does not affect the validity of secondary legislation ‘that is
incompatible with a human rights and is empowered to be so by the Act under which it is made.’ Thus,
secondary legislation that is incompatible with rights and is not empowered to be so by the parent
legislation will be invalid, as ultra vires the enabling legislation.
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in Dawson v Transport Accident Commisst8hiThis consequential effect of the Court of Appeal
decision inMomcilovicgives further support to tlecommendation to amend s 32(1) of tkarter
to remove the words “consistently with their purpose”, bringing s 32(1) @ lhleterinto line with
s 3(1) of theUK HRA.

TERM OF REFERENCE: OPTIONS FOR REFORM OR IMPROVEMENT OF THE
REGIME FOR PROTECTING AND UPHOLDING RIGHTS AND RESPONSIBILITIES —
THE LIMITATIONS AND OVERRIDE PROVISIONS

The manner in which th&harterlimits rights and provides for the override of rights raises particular
problems. The problems will be identified and explored, followed by suggestions for reform and
improvement of particular provisions.

Justifiable Limitations to Rights

There are two aspects to the limitations provisions which need to be addressed: first, the presence of
both internal and external limitations provisions; and secondly, the failure to recognise absolute rights
within the context of the general limitations provisions.

Internal and External Limitations

The Chartercontains an external general limitations provision in s 7(2). Section 7(2) provides that the
guaranteed rights ‘may be subject under law only to such reasonable limits as can be demonstrably
justified in a free and democratic society based on human dignity, equality and freedom, and taking
into account’ various factors. Tl@harteralso contains internal limitations for certain rights; for
example, s 15(3) states:

Special duties and responsibilities are attached to the right of freedom of expression and the
right may be subject to lawful restrictions reasonably necessary (a) to respect the rights and
reputation of other persons; or (b) for the protection of national security, public order, public

health or public morality.

There are two issues to consider here. The first isdleetivenature of including internal limitation
provisions, and the second is whethethinternal and external limitations provisions are needed.

In relation to the first issue, ti&harteronly “borrows” one internal limitation provision from the

ICCPR- that for freedom of expression under art 19. It does not “borrow” the internal limitation
wording for other rights that are capable of justifiable limitation; in particular for freedom of thought,
conscience and religion (art 18), peaceful assembly (art 21), and freedom of association (art 22). By
way of comparison, thECHR provides internal limits for the right to privacy (art 8), freedom of

thought, conscience and religion (art 9), freedom of expression (art 10), and freedom of assembly and
association (art 11). It is not at all clear why @tearteronly provides an internal limit under s 15(3).

In relation to the second issue, of whether internal or external limitations provisions are preferable,
there is no theoretical difference between them. Both internal and external limitations achieve the
same outcome — that a right may be limited if strict test of reasonableness and demonstrable
justifiability are met. Moreover, the tests for both internal and external limitations consider very
similar (if not identical) elements. Both internal and external limitations tests both require: first,
prescription by law; secondly, the achievement of a legitimate legislative objective (as listed within
the article itself in internal limits or not restricted under general limitations provisions); and thirdly,
necessity or justifiability in a democratic society, which tends to require a combination of

166 Dawson v TAG2010] VCAT (Reference No. G796/2009).
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reasonableness (that is, demonstration of a pressing social need) and proportionality (being made up
of rationality, minimum impairment and proportionalit§).

A difference between the internal and external limitations provisions is that the internal limitations
provisions specifically list the legislative objectives that may be pursued when justifiably limiting a
right — for example, under s 15(3) of tGbarterthe legislative objectives that can justifiably be
pursued through a limitation are protection of the rights and reputation of other persons, and the
protection of national security, public order, public health or public morality. The external limitations
provisions do not do this; the parliament is free to pursue whatever legislative objectives it likes with
respect to limiting rights, provided that those legislative objectives are reasonable (i.e. pressing and
substantial; that is, ‘of sufficient importance to warrant overriding a constitutionally protected right or
freedom’)zee

There is no major advantage or strength to the internal listing of legislative objectives. The specific
listing of legislative objectives in internal provisions is of little practical assistance or substantive
impact because the legislative objectives of most rights-limiting laws can readily be classified within
the legislative objectives that tend to be listed as legitimate in internal limitation provisiorather

words, because of the open-textured and vague nature of the specified legitimate legislative objectives
listed in internal limitations clauses, these clauses do not tend to restrict the objectives that can be
pursued in rights-limiting legislation. For example, one is hard pressed to think of a law that limits
freedom of expression which could not be characterised as having a legislative objective that protects
the rights and reputation of other persons, and/or protects national security, public order, public health
or public morality. Consequently, there is no major advantage in having the legitimate legislative
objectives specifically listed in internal clauses, rather than leaving the legitimate legislative
objectives open as per external limitation provisions.

Moreover, a strength of the external limitations provision is that a consistent approach to assessing the
justifiability of limitations is developed, which has many positive effects, including contributing to
certainty and consistency of the law, helping to de-mystify human rights and justifiable limits thereto,
and encouraging mainstreaming of human rights within government because of the simplicity of
assessing justifiable limits on human rights.

Given that the adoption of internal limitations provisions has been selective and without apparent
rationale, and the lack of any distinct advantage in their use, the use of an external limitations
provision is preferable to the use of internal limitations provisionsrécismmended that s 7(2) be
retained and that the internal limitation in s 15(3) be repealed.

Absolute Rights and Section 7(2)

It is appropriate to provide the capacity to balance rights against other rights, and other valuable but
non-protected principles, interests and communal needs, through a general external limitations
provision of the type contained in s 7(2) of @learter. However, the external limitations provision in

s 7(2) applies to all of the guaranteed rights inGharter, and fails to recognise that some of the

167 Debeljak, Balancing Rights, above n 175, 425.
168 Rv Oakeq1986] 1 SCR 103, 138.
169 For example, art 22(2) of th€CPR opened for signature 19 December 1966, 999 UNTS 171 (entered

into force 23 March 1976) states that:
[n]o restrictions may be placed on the exercise of [the right to freedom of association] other than those which are
prescribed by law and which are necessary in a democratic society in the interests of national security or public safety,
public order, the protection of public health or morals or the protection of the rights and freedoms of others.

Moreover, art 9(2) of theECHR, opened for signature 4 November 1950, 213 UNTS 222 (entered into

force 3 September 1953) states that:
[flreedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and
are necessary in a democratic society in the interests of public safety, for the protection of public order, health or
morals, or for the protection of the rights and freedoms of others.
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rights guaranteed are so-called “absolute rights” under international law. To apply s 7(2) to all of the
guaranteed rights violates international human rights law to the extent that it applies absolute rights.

Under international human rights law, absolute rights cannot be derogated from (or overridden) and
no circumstance justifies a qualification or limitation of such righfshsolute rights in théCCPR™

include: the prohibition on genocide (art 6(3)); the prohibition on torture or cruel, inhuman and
degrading treatment or punishment (art 7); the prohibition on slavery and servitude (arts 8(1) and (2));
the prohibition on prolonged arbitrary detention (elements of art 9(1)); the prohibition on
imprisonment for a failure to fulfil a contractual obligation (art 11); the prohibition on the
retrospective operation of criminal laws (art 15); the right of everyone to recognition everywhere as a
person before the law (art 16); and the right to freedom from systematic racial discrimination
(elements of arts 2(1) and 26)To apply a general external limitation provision to all protected rights
violates international human rights law to the extent that it applies to so-called “absolute rights”. For
example, to the extent that s 7(2) of @tearterapplies to absolute rights, it does not conform to
international human rights law.

Moreover, any argument suggesting that absolute rights are sufficiently protected under an external
general limitations provision, because a limitation placed on an absolute right will rarely pass the
limitations test (that is, that a limitation on an absolute right will rarely be reasonable and
demonstrably justified), does not withstand scrutiny (see especially Appendix 2, 435).

The solution to this problem is to retain the generally-worded external limitations provision, but to
specify which protected rights it doest apply to. It isecommended that s 7(2) be amended to
exclude the following sections from its operation: ss 8, 10, 11(1), 11(2), 21(2), 21(8), and 27. This
outcome should be achieved by legislative amendment ©hheer.

1o When dealing with absolute rights, the treaty monitoring bodies have some room to manoeuvre vis-a-
vis purported restrictions on absolute rights when considering the scope of the right. That is, when
considering the scope of a right (that is, the definitional question as opposed to the justifiability of
limitations question), whether a right is given a broad or narrow meaning will impact on whether a law,
policy or practice violates the right. In the context of absolute rights, a treaty monitoring body may use
the definitional question to give narrow protection to a right and thereby allow greater room for
governmental behaviour that, in effect, restricts a right. However, the fact that absolute rights may be
given a narrow rather than a broad definition does not alter the fact that absolute rights (whether
defined narrowly or broadly) allow of no limitation. Indeed, the very fact that the treaty monitoring
bodies structure their analysis as a definitional question rather than a limitation question reinforces that
absolute rights admit of no qualification or limitation.

m ThelCCPR opened for signature 19 December 1966, 999 UNTS 171, (entered into force
23 March 1976) is a relevant comparator becduogey, alia, the rights guaranteed in tldarterare
modelled on the rights guaranteed in lBEPR

172 See American Law Institut®estatement of the Law (Third): The Foreign Relations Law of the United
States 1987) vol 2, 161; Oscar Schachteternational Law in Theory and Practi¢&991) 85,
extracted in Henry Steiner and Philip Alstémternational Human Rights in Contef@™ edition,

Clarendon Press, Oxford, 2000) 230-231; Sarah Joseph, Jenny Schultz, and Melissa Castan, The
International Covenant on Civil and Political Rights: Cases, Materials and Comme@fimsdition,

Oxford University Press, 2004) [1.66], [25.75]. The Human Rights Committee describes the
prohibitions against the taking of hostages, abductions and unacknowledged detention as non-
derogable. ‘The absolute nature of these prohibitions, even in times of emergency, is justified by status
as norms of general international law’: Human Rights Commi@eegral Comment No 29: States of
EmergencyArticle 4), UN Doc No CCPR/C/21/Rev.1/Add.11 (31 August 2001) [13] (‘General
Comment No 29).

irs To the extent that other domestic human rights instruments have general limitations powers that do not
account for absolute rights, they too do not conform to international human rights law. See eg,
CanadianCharter of Rights and Freedoms 19®art | of theConstitution Act 1982being Schedule B
to theCanada Act 1982UK) c 11, ss 1 Canadian Chartefj; NZ Bill of Rights1990(NZ), s 5.

174 Julie Debeljak, ‘Submission to the National Consultation on Human Rights’, submittedNatiteal
Consultation on Human Rights Committés June 2009 (extracts).
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This solution may also be achieved through judicial interpretation @ibeter— given that

international jurisprudence is a legitimate influence on the s 32(1) interpretation obligation under

s 32(2), and that th@harteritself should be interpreted in light of the s 32 rights-compatible
interpretation obligation, the general limitations power in s 7(2) could be read down by the judiciary
S0 as not to apply to ss 8, 10, 11(1), 11(2), 21(2), 21(8), and 27. However, parliamentary legislative
reform under the four-year review seems like a more appropriate vehicle for this change than
jurisprudential reform.

| refer to Appendix 37 The issue of whether a small number of rights ought to be excluded from the
external limitations provision is directly addressed (Appendix 3, pp 433-435). By way of background,
the different mechanismes for limiting rights (Appendix 3, pp 424-427), and the main reasons linked to
institutional design for justifying limitation to rights, namely the preservation of parliamentary
sovereignty and the creation of an institutional dialogue about rights and their justifiable limits
(Appendix 3, pp 427-432), are also explored.

Override the Provision

Superfluous

It is unclear why an override provision was included inGharter. Override provisions are necessary
in certain “dialogue” models of human rights instrument, such aSdahadian Charterin order to
preserve parliamentary sovereignty - that is, because the judiciary is empowered to invalidate
legislation that unjustifiably limits guaranteed rights, the parliament requires an override power in
order to preserve its sovereignty. Thisidg the situation under tl&harter. It is not necessary to
include an override provision in ti@&harterbecause of the circumscription of judicial powers.

Under theCharter, as under th&JK HRA judges ar@ot empowered to invalidate legislation; rather,
judges are only empowered to interpret legislation to be rights-compatible where possible and
consistent with statutory purpose (s 32), or to issue a non-enforceable declaration of inconsistent
interpretation (s 36). Under ti@harter, use of the override provision wilever be necessabgecause
judicially-assessed s 36 incompatible legislation cannot be judicially invalidated, and unwanted or
undesirable s 32 judicial rights-compatible interpretations of legislation can be altered by the
parliament by way of ordinary legislation. The parliam®eat/chooseto use the override power to
avoid the controversy of ignoring a judicial declaration which impugns legislative objectives or
legislative means to achieve legislative objectives; howsuee)yuse of the override itself would
cause equal, if not more, controversy than the Parliament simply ignoring the declaration.

Inadequate Safeqguards

One might nevertheless accept the inclusion of an override power — even if it was superfluous — if it
did not create other negative consequences.cHmigsotbe said of the override provision in s 31 of
theCharter. A major problem with s 31 is the supposed safeguards regulating its use. Overrides are
exceptional tools; overrides allow a government and parliament to temporarily suspend guaranteed
rights that they otherwise recognise as a vital part of a modern democratic polity. In international law,
the override equivalent — the power to derogate — is similarly recognised as a necessity, albeit an
unfortunate necessity.

In recognition of this exceptionality, the power to derogate is carefully circumscribed in international
and regional human rights law. First, in the human rights context, some rights are non-derogable,

7 Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations and Overrides of
Rights under the Victoria€harter of Human Rights and Responsibilities Act 2(02@08) 32
Melbourne University Law Reviet22-469.
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including the right to life, freedom from torture, and slavery. Second, most treaties allow for
derogation, but place conditions/limits upon its exercise. The power to derogate is usually (a) limited
in time — the derogating measures must be temporary; (b) limited by circumstances — there must be a
public emergency threatening the life of the nation; and (c) limited in effect — the derogating measure
must be no more than the exigencies of the situation require and not violate international law
standards (say, of non-discrimination).

In contrast, th&€harterdoesnot contain sufficient safeguards. To be sure, the Gbester provides
that overrides are temporary, by imposing a 5-year sunset clause — which, mind you, is continuously
renewable in any event. However, it fails in three important respects.

First, the override provision can operate in relatioaltaights. There is no category of non-
derogable rights. This lack of recognition of non-derogable rights contravenes international human
rights obligations.

Secondlythe conditions placed upon its exercisendbreach the high standard set by international
human rights law. The circumstances justifying an override und€&ttagerare labelled

“exceptional circumstances”. However, in fact, the supposed “exceptional circumstances” are no more
than the sorts of circumstances that justify “unexceptional limitations”, rather that the “exceptional
circumstances” necessary to justify a derogation in international and regional human rights law. Let
me explain.

Under theCharter, “exceptional circumstances” include ‘threats to national security or a state of
emergency which threatens the safety, security and welfare of the people of Vi€fbhiese falffar
shortof there being a public emergency that threatens the life of the nation, as per the international
and regional human rights obligations. Indeed, the circumstances identified undbatter are not
“exceptional” at all. Factors such as public safety, security and welfare are the grist for the mill for
your “unexceptional limitation” on rights. If you consider the types of legislative objectives that
justify “unexceptional limitations” under tHECPRand theECHR public safety, security and

welfare rate highly.

So why does this matter — why does it matter that an “exceptional override” provision is utilising
factors that are usually used in the “unexceptional limitations” context?

One answer is oversight. When the executive and parliament place a limit on a right because of public
safety, security or welfare, such a decision can be challenged in court. The executive and parliament
must be ready to argue why the limit is reasonable and justified in a free and democratic society,
against the specific list of balancing factors under s'7(Bhe executive and parliament must be
accountable for limiting rights and provide convincing justifications for such action. The judiciary

then has the opportunity to contribute its opinion as to whether the limit is justified. If the judiciary
consider that the limit is not justified, it can then exercise its s 32 power of interpretation where
possible and consistent with statutory purpose, or issue a s 36 declaration of incompatibility.

However, if parliament uses the “exceptional override” to achieve what ought to be achieved via an
“unexceptional limitation”, the judiciary is excluded from the picture. An override in effect means
that the s 32 interpretation power and the s 36 declaration power do not apply to the overridden
legislation for five years. There is no judicial oversight for overridden legislation as compared to
rights-limiting legislation.

17 Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic) 21

R Section 7(2) of th¥ictorian Charteroutlines factors that must be balanced in assessing a limit, as
follows: (a) the nature of the right; (b) the importance of the purpose of the right; (c) the nature and
extent of the limitation; (d) the relationship between the limitation and its purposes; and (e) any less
restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve — a
minimum impairment test.
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Another answer is the way tiharterundermines human rights. By setting the standard for

overrides and “exceptional circumstances” too low, it places human rights in a precarious position. It
becomes too easy to justify an absolute departure from human rights and thus undermines the force of
human rights protection.

Thirdly, another problem with the override provision is the complete failure to regulate the effects of
the derogating or overriding measure. Section 31 ofCtieterdoesnot limit the effect of override
provisions at all. There is no measure of proportionality between the exigencies of the situation and
the override measure, and nothing preventing the Victorian Parliament utilising the override power in
a way that unjustifiably violates other international law norms, such as, discrimination. To this extent,
s 32 falls short of equivalent international and regional human rights norms.

Each of these arguments is more fully developed in Appendix 3, especially at pp 43¢\@p8ndix

3 also examines the override in the context of the Victorian Government’s stated desire to retain
parliamentary sovereignty and establish an institutional dialogue on rights (pp 453-58). It further
assesses the superior comparative methods for providing for exceptional circumstances, be they via
domestic override or derogation provisions under the British, Canadian and South African human
rights instruments (pp 458-68)).

Recommendation

In conclusion, an override provision does serve a vital purpose under the Canadian model — that of
preserving parliamentary sovereignty. An override provision is not necessary under the “dialogue”
model adopted by th@harter. Moreover, the override provision contained in @erteris

inadequate in terms of recognising non-derogable rights, and in terms of conditioning the use of the
override/derogation power, especially in relation to the circumstances justifying an
override/derogation and regulating the effects of override/derogation. Accordingly, it is
recommended that s 31 of théharter should be repealed.

If repeal of the override provision is not a politically viable option, iec@mmended that s 31
should be amended to more closely reflect a proper derogation provision — that is, it should be
amended to be modelled on the derogation provisions under art 41I63RK as is the case under
s 37 of theSouth African Bill of Right%® Article 4 of thel CCPRstates:

In time of public emergency which threatens the life of the nation and the existence of which
is publicly proclaimed, States may take measures of derogation from obligations under the
present Covenant to the extent strictly required by the exigencies of the situation, provided
measures are not inconsistent with other obligations under international law and do not
involve discrimination on basis of race, colour, sex, language, religion or social origin.

Section 37 of th&outh African Bill of Right® statesijnter alia:

(1) A state of emergency may be declared only in terms of an Act of Parliament, and only
when (a) the life of the nation is threatened by war, invasion, general insurrection, disorder,
natural disaster or other public emergency; and (b) the declaration is necessary to restore
peace and order.

ire Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations and Overrides of
Rights under the Victoria@harter of Human Rights and Responsibilities Act 2(®808) 32
Melbourne University Law Reviet22-469.

7o Constitution of the Republic of South Africa 14®BA), s 37.

180 Constitution of the Republic of South Africa 14®BA), s 37.
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(4) Any legislation enacted in consequence of a declaration of a state of emergency may
derogate from the Bill of Rights only to the extent that (a) the derogation is strictly required

by the emergency; and (d) the legislation is (i) consistent with the Republic's obligations
under international law applicable to states of emergency; (ii) conforms to subsection (5); and
(iii) is published in the national Government Gazette as soon as reasonably possible after
being enacted.

(5) No Act of Parliament that authorises a declaration of a state of emergency, and no
legislation enacted or other action taken in consequence of a declaration, may permit or
authorise (a) indemnifying the state, or any person, in respect of any unlawful act; (b) any
derogation from this section; or (c) any derogation from a section mentioned in column 1 of
the Table of Non-Derogable Rights, to the extent indicated opposite that section in column 3
of the Table.

See further Appendix 3, p 440, and pp 458:61.

Economic, Social and Cultural Rights

Any amendment to s 31 of ti@hartermodelled on art 4 of thH€CPRand s 37 of th&outh African

Bill of Rightswill have to account for the fact thB®2ESCRdoes not contain an explicit power of
derogation. It appears that derogation from economic, social and cultural rights is not allowed under
international human rights law. This absence of a power to derogate is explicable because derogation
is unlikely to be necessary given that a State Parties’ obligations under art 2(1)GH #tteRare

limited to progressive realisation to the extent of its available resources, as follows:

each State party ... undertakedake stepsndividually and through international assistance
and co-operation, ... to teaximum of its available resourcegith a view toachieving
progressivelythe full realization of the rights recognised in the present Covdmnaat]
appropriate meansncluding particularly the adoption of legislative measures

It is recommended that any amendment to s 31 regarding override/derogation not extend to any
economic, social and cultural rights that are recognised iGhheer.
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Dr Julie Debeljak
Associate Professor, Faculty of Law
Deputy Director, Castan Centre for Human Rights Law
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August 2015

Dear Independent Reviewer,

A few matters have arisen since my primary submission in June 2015, and | hope you are
able to consider this Supplementary Submission before you submit your final report.

BRIEFING PAPER

A Briefing Paper has been prepared by the Human Rights Law Centre and the Law Institute
of Victoria, entitledBriefing Paper: Key Reform Proposals for Srengthening the Victorian

Charter. | endorse the recommendations contained in this Briefing Paper, except for the
comments on s 32(1).

Briefing Paper and s 32(1)

I have some reservations with the following recommendation contained in the Briefing Paper:

The operation of section 32 has become both complex and uncertain. The Charter should be amended
to clarify that section 32(1) is intended to be a rule of statutory interpretation that is stronger than the
principle of legality and one that imposes a positive obligation to interpret statutory provisions in the
most human rights compatible way, so far as it is possible to do so consistent with the purpose of the
statutory provision. This clarification could be achieved through either a note or amendment to the
wording of section 32(1).

| think that this position on s 32(1) is too weak, and will not necessarily address the current
difficulties with the interpretation and application of s 32(1). The following in part explains
my reasons.

Interpretation vs “read and given effect”

First, part of the problem with s 32(1) is that it is considered to impose an obligation in
relation to “statutory interpretation”. This has allowed — indeed even encouraged —
practitioners and judges to compare it to the ordinary interpretative process. By way of
contrast, theduman Rights Act 1998 (UK) (UKHRA) does not use the terminology of
interpretation; rather, it states:
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So far as it is possible to do so, primary legislation and subordinate legishasoioe
read and given effect in a way which is compatible with the Convention rights.

The difference in wording between t@barter and theUKHRA was noted by a number of
HCA judges’ with some judges using this difference to reject thaCtater imposed
anything other than ordinary statutory interpretation obligafions.

Moreover, some judges have difficulty conceiving that s 7(2) has a role to play with s 32(1).

In particular, some judges have difficulty with the concept of “compatible with rights” under

s 32(1) referring to “compatibility with rights subject to the application of s 7(2)". This is
because they cannot understand how the justification aspects of s 7 feed into an interpretation
process as obligated under s 32.

The solution to both of these problems is to move away from the language of statutory
“interpretation” in theCharter and toward the language of “must be read and given effect to”
under thedJKHRA.

I recommend that the language of statutory “interpretation” in the Charter be
abandoned and replaced with the language of “must be read and given effect to” under
the UKHRA.

Consistent with Statutory Purpose

Secondly, it is problematic to retain the phrase “consistent with statutory purpose” in s 32(1)
without any reference to the British jurisprudence upon which it was constructed (e.qg.
Ghaidan).*

Currently, despite the clear intention of the Human Rights Consultation Committee to link the
phrase “consistent with statutory purposeGlwidan and similar jurisprudence, and the
parliamentary adoption of that phrase given the link to the British jurisprudence in the
Committee report, the judiciary has managed to dist@hegter jurisprudence from “special

rules of interpretation” as embodied@haidan,® and hold that s 32(1) is no more than

ordinary interpretatiof.

To retain the phrase “consistent with statutory purpose” without any reference to the British
jurisprudence will embed the notion that s 32(1) is more closely linked to the dDingeter
jurisprudence and not the British jurisprudence. It will also make it even easier for
practitioners and judges to allow a rights-incompatible parliamentary intention in an
impugned law to override the protected rights inGharter and the rights-compatible
parliamentary intention of théharter-enacting parliament.

! Momcilovic v R[2011] HCA 34 [151] (Gummow J, with Hayne concurring).
2 Momcilovic v R [2011] HCA 34 [544] - [545] (Crennan and Kiefel JJ).
} Momcilovic v R[2011] HCA 34 [33] — [35] (French CJ), [564] — [575] (Crennan and Kiefel JJ). For a

discussion of this aspect of these judgments, see Julie Debeljak, ‘Proportionality, Rights-Consistent
Interpretation and Declarations under the Victo@arter of Human Rights and Responsihilities: the
Momcilovic Litigation and Beyond’ (2014) 40(2)onash University Law Review 340, 365-370.

4 Ghaidan v Godin-Mendoza [2004] UKHL 30.

° E.g.:Rv Momcilovic [2010] VSCA 50 [35].

6 Momcilovic v R [2011] HCA 34 [48] — [51] (French CJ)
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| stronglyreiterate the recommendation in my Primary Submission thas 32(1) be
amended to remove the words ‘consistently with their purposebringing s 32(1) of the
Charter into line with s 3(1) of th&JKHRA.

If the phrase ‘consistently with their purpose’ is to be retained in s 32(1), | strongly
recommend that the adoption of that phraséve clearly linked to the British
jurisprudence referred to in Human Rights Consultation Committee report

RECENT JURISPRUDENCE: BARE DECISION

The Victorian Court of Appeal recently handed down its decisi@aie v IBAC& Ors
[2015] VSCA 197.

As a Deputy Director of the Castan Centre for Human Rights Law, | helped draft the Castan

Centre’s Supplementary Submission to the Independent Revagnee with and endorse
the commentary onBare in the Castan Centre’s Supplementary Submission

RECENT ARTICLE

Since submitting my primary submission to the Independent Review, | have had another
article concerningharter jurisprudence in the context of prisoners’ rights accepted for
publication. This article is relevant to the matters being considered by the Independent
Review, particularly in relation to the lack of engagement wittCtegter in the

jurisprudence relating to prisoners’ rights. It extensively expands on my conference paper
delivered on 8 August 2015 (see Julie Debeljak, ‘The ImpaChaifter Jurisprudence on
Human Rights in Prisons’ [2014]J2dicial College of Victoria Online Journal 153-165).

I am currently seeking permission from the editors of the journal to share this article with you
for the purposes of the Independent Review of the Charter (onlydnce | receive the
approval, | will send through the pre-edited version of the article by email.

The article may be cited as: Julie Debeljake Rights of Prisoners under the Victorian
Charter: A Critical Analysis of the Jurisprudence on the Treatment of Prisoners and
Conditions of Detention’ (2015) 38l4niversity of New South Wales Law Journal
(forthcoming).

Submitted By:

Dr Julie Debeljak

Associate Professor at Law, Faculty of Law

Deputy Director, Castan Centre for Human Rights Law
Monash University

Email: Julie Debeljak@monash.edu
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‘Inquiry into the Charter of Human Rights and Responsibilities’

A submission as part of the Four-Year Review of the Charter of Human Rights and
Responsibilities Act 2006 (Vic)
for the Scrutiny of Acts and Requlations Committee

By Dr Julie Debeljak*
Senior Lecturer, Faculty of Law
Deputy Director, Castan Centre for Human Rights Law
Monash University

10 June 2011

This submission will address select issues from the Terms of Reference for the Scrutiny of
Act and Regulation Committee (“SARC”), as set out in the Guidelines for Submission. This
submission should be read in conjunction with the submission by the Castan Centre for
Human Rights Law, Faculty of Law, Monash University.

This submission supports the retention of the Charter for Human Rights and Responsibilities
Act 2006 (Vic) (“Charter”), and explores various options to strengthen the Charter through
very specific reforms.

TERM OF REFERENCE: SECTION 44(1) MATTERS, BEING ECONOMIC,
SOCIAL AND CULTURAL RIGHTS

Victoria should guarantee the full range of civil, political, economic, social and cultural
rights. The initial step of protecting civil and political rights should now be followed by the
protecting the inter-dependent, indivisible, inter-related and mutually reinforcing economic,
social and cultural rights. It is thus recommended that economic, social and cultural rights
are formally guaranteed under the Charter.

There are a number of reasons for this. First, to avoid a hypocritical situation where Victoria,

as a constituent part of the federation of the Commonwealth of Australia, has guaranteed one

set of rights at the international level and another at the domestic level, all rights protected at

the international level must also be recognised in the domestic setting — that is, civil, political,
economic, social and cultural rights.

Secondly, the weight of international human rights law and opinion supports the
indivisibility, interdependence, inter-relationship and mutually reinforcing nature of all
human rights — that is, civil, political, economic, social, cultural, developmental,
environmental and other group rights. This was confirmed as a major outcome at the United
Nations World Conference on Human Rights in Vienna.: Moreover, amongst international
human rights experts, ‘[i]t is now undisputed that all human rights are indivisible,

Dr Julie Debeljak (B.Ec/LLB(Hons), LLM (I) (Cantab), PhD), Senior Lecturer at Law and
Foundational Deputy Director of the Castan Centre for Human Rights Law, Monash University.

! See the Vienna Declaration and Programme of Action: Report of the World Conference on Human
Rights, UN Doc A/CONF.157/23 (1993) amongst others.
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interdependent, interrelated and of equal importance for human dignity.’> Any domestic
human rights framework must comprehensively protect and promote all categories of human
rights for it to be effective.

Thirdly, the often-rehearsed arguments against the domestic incorporation of economic,
social and cultural rights simply do not withstand scrutiny. The two main arguments are: (a)
that Parliament rather than the courts should decide issues of social and fiscal policy; and (b)
that economic, social and cultural rights raise difficult issues of resource allocation unsuited
to judicial intervention.*

These arguments are basically about justiciability. Civil and political rights have historically
been considered to be justiciable; whereas economic, social and cultural rights have been
considered to be non-justiciable. These historical assumptions have been based on the
absence or presence of certain qualities. What qualities must a right, and its correlative
duties, possess in order for the right to be considered justiciable? To be justiciable, a right is
to be stated in the negative, be cost-free, be immediate, and be precise; by way of contrast, a
non-justiciable right imposes positive obligations, is costly, is to be progressively realised,
and is vague.¢ Traditionally, civil and political rights are considered to fall within the former
category, whilst economic, social and cultural rights fall within the latter category.’

2 See Maastrict Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, 22-26
January 1997, [4] (see <http://www1.umn.edu/humanrts/instree/Maastrichtguidelines_ html>). More
than thirty experts met in Maastricht from 22-26 January 1997 at the invitation of the International
Commission of Jurists (Geneva, Switzerland), the Urban Morgan Institute on Human Rights
(Cincinnati, Ohio, USA) and the Centre for Human Rights of the Faculty of Law of Maastricht
University (the Netherlands), with the Maastricht Guidelines being the result of the meeting. In the
Introduction to the Guidelines, the experts state: ‘These guidelines are designed to be of use to all who
are concerned with understanding and determining violations of economic, social and cultural rights
and in providing remedies thereto, in particular monitoring and adjudicating bodies at the national,
regional and international level.’

s Susan Marks, The Riddle of All Constitutions: International Law, Democracy, and the Critique of
Ideology (Oxford University Press, Oxford, 2000), especially ch 3, ch 4, 110, 116; K D Ewing, ‘The
Charter and Labour: The Limits of Constitutional Rights’, in Gavin W Anderson (ed) Rights and
Democracy: Essays in UK-Canadian Constitutionalism (Blackstone Press Ltd, Great Britain, 1999) 75;
K D Ewing, ‘Human Rights, Social Democracy and Constitutional Reform’, in Conor Gearty and
Adam Tomkins (eds), Understanding Human Rights, (Mansell Publishing Ltd, London, 1996) 40;
Dianne Otto, ‘Addressing Homelessness: Does Australia’s Indirect Implementation of Human Rights
Comply with its International Obligations?’ in Tom Campbell, Jeffrey Goldsworthy and Adrienne
Stone (eds), Protecting Human Rights: Instruments and Institutions (Oxford University Press, Oxford,
2003) 281; Joel Bakan, Just Words: Constitutional Rights and Social Wrongs (University of Toronto
Press, Toronto, 1997).

4 Indeed, the Victorian Government rehearsed both arguments in order to preclude consideration of
economic, social and cultural rights: see Victoria Government, Statement of Intent, May 2005.
s See generally D. Warner, “An Ethics of Human Rights”, (1996) 24 Denver Journal of International

Law and Policy 395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law Review 141.

6 See generally D. Warner, “An Ethics of Human Rights”, (1996) 24 Denver Journal of International
Law and Policy 395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law Review 141.

7 See generally D. Warner, “An Ethics of Human Rights”, (1996) 24 Denver Journal of International
Law and Policy 395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law Review 141.
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These are artificial distinctions. All rights have positive and negative aspects, have cost-free
and costly components, are certain of meaning with vagueness around the edges, and so on.®
Let us consider some examples.

The right to life — a classic civil and political right — is a right in point. Assessing this right in
line with the Maastricht principles,® first, States have the duty to respect the right to life,
which is largely comprised of negative, relatively cost-free duties, such as, the duty not to
take life. Secondly, States have the duty to protect the right to life. This is a duty to regulate
society so as to diminish the risk that third parties will take each other’s lives, which is a
partly negative and partly positive duty, and partly cost-free and partly costly duty. Thirdly,
States have a duty to fulfil the right to life, which is comprised of positive and costly duties,
such as, the duty to ensure low infant mortality and to ensure adequate responses to
epidemics.

The right to adequate housing — a classic economic and social right — also highlights the
artificial nature of the distinctions. Again, assessing this right in line with the Maastricht
principles,® first, States have a duty to respect the right to adequate housing, which is a
largely negative, cost-free duty, such as, the duty not to forcibly evict people. Secondly,
States have a duty to protect the right to adequate housing, which comprises of partly
negative and partly positive duties, and partly cost-free and partly costly duties, such as, the
duty to regulate evictions by third parties (such as, landlords and developers). Thirdly, States
have a duty to fulfil the right to adequate housing, which is a positive and costly duty, such
as, the duty to house the homeless and ensure a sufficient supply of affordable housing.

The argument that economic, social and cultural rights possess certain qualities that make
them non-justiciable is thus suspect. All categories of rights have positive and negative
aspects, have cost-free and costly components, and are certain of meaning with vagueness
around the edges. If civil and political rights, which display this mixture of qualities, are
recognised as readily justiciable, the same should apply to economic, social and cultural
rights.

Indeed the experience of South Africa highlights that economic, social and cultural rights are
readily justiciable. The South African Constitutional Court has and is enforcing economic,
social and cultural rights. The Constitutional Court has confirmed that, at a minimum, socio-
economic rights must be negatively protected from improper invasion. Moreover, it has
confirmed that the positive obligations on the State are quite limited: being to take
‘reasonable legislative and other measures, within its available resources, to achieve
progressive realisation’ of those rights. The Constitutional Court’s decisions highlight that
enforcement of economic, social and cultural rights is about the rationality and
reasonableness of decision making; that is, the State is to act rationally and reasonably in the
provision of social and economic rights. So, for example, the government need not go beyond
its available resources in supplying adequate housing and shelter; rather, the court will ask
whether the measures taken by the government to protect the right to adequate housing were

8 See generally D. Warner, “An Ethics of Human Rights”, (1996) 24 Denver Journal of International
Law and Policy 395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993)
Waikato Law Review 141.

° Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, above n 2.

10 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, above n 2.
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reasonable. This type of judicial supervision is well known to the Australian legal system,
being no more and no less than what we require of administrative decision makers — that is, a
similar analysis for judicial review of administrative action is adopted.

Given the jurisprudential emphasis on the negative obligations, the recognition of progressive
realisation of the positive obligations, and the focus on rationality and reasonableness, there
is no reason to preclude formal and justiciable protection of economic, social and cultural
rights in Victoria. The following summary of some of the jurisprudence generated under the
South African Constitution demonstrates these points.

In Soobramoney v Minister of Health (Kwazulu-Natal) (1997),> Soobramoney argued that a
decision by a hospital to restrict dialysis to acute renal/kidney patients who did not also have
heart disease violated his right to life and health. The Constitutional Court rejected this claim,
given the intense demand on the hospitals resources. It held that a ‘court will be slow to
interfere with rational decisions taken in good faith by the political organs and medical
authorities whose responsibility it is to deal with such matters.’ In particular, it found that the
limited facilities had to be made available on a priority basis to patients who could still
qualify for a kidney transplant (i.e. those that had no heart problems), not a person like the
applicant who was in an irreversible and final stage of chronic renal failure.

In Government of the Republic South Africa & Ors v Grootboom and Ors (2000),= the plight
of squatters was argued to be in violation of the right to housing and the right of children to
shelter. The Constitutional Court held that the Government’s housing program was
inadequate to protect the rights in question. In general terms, the Constitutional Court held
that there was no free-standing right to housing or shelter, and that economic rights had to be
considered in light of their historic and social context — that is, in light of South Africa’s
resources and situation. The Constitutional Court also held that the Government need not go
beyond its available resources in supplying adequate housing and shelter. Rather, the
Constitutional Court will ask whether the measures taken by the Government to protect the
rights were reasonable. This translated in budgetary terms to an obligation on the State to
devote a reasonable part of the national housing budget to granting relief to those in desperate
need, with the precise budgetary allocation being left up to the Government.

Finally, in Minister of Health v Treatment Action Campaign (2002), HIV/AIDS treatment
was in issue. In particular, the case concerned the provision of a drug to reduce the
transmission of HIV from mother to child during birth. The World Health Organisation had
recommended a drug to use in this situation, called nevirapine. The manufacturers of the drug
offered it free of charge to governments for five years. The South African Government
restricted access to this drug, arguing it had to consider and assess the outcomes of a pilot
program testing the drug. The Government made the drug available in the public sector at
only a small number of research and training sites.

The Constitutional Court admitted it was not institutionally equipped to undertake across-the-
board factual and political inquiries about public spending. It did, however, recognise its

u See further Soobramoney v Minister of Health (Kwazulu-Natal) 1997 (12) BCLR 1696 (CC);
Government of South Africa v Grootboom 2000 (11) BCLR 1169 (CC); Minister of Health v Treatment
Action Campaign (2002) 5 SA 721 (CC).

12 Soobramoney v Minister of Health (Kwazulu-Natal) 1997 (12) BCLR 1696 (CC).
1 Government of the Republic South Africa & Ors v Grootboom and Ors 2000 (11) BCLR 1169 (CC).
" Minister of Health v Treatment Action Campaign (TAC) (2002) 5 SA 721 (CC).
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constitutional duty to make the State take measures in order to meet its obligations — the
obligation being that the Government must act reasonably to provide access to the socio-
economic rights contained in the Constitution. In doing this, judicial decisions may have
budgetary implications, but the Constitutional Court does not itself direct how budgets are to
be arranged.

The Constitutional Court held that in assessing reasonableness, the degree and extent of the
denial of the right must be accounted for. The Government program must also be balanced
and flexible, taking into account short-, medium- and long-terms needs, which must not
exclude a significant section of society. The test applied was whether the measures taken by
the State to realize the rights are reasonable? In particular, was the policy to restrict the drug
to the research and training sites reasonable in the circumstances? The court balanced the
reasons for restricting access to the drug against the potential benefits of the drug. On
balance, the Constitutional Court held that the concerns (efficacy of the drug, the risk of
people developing a resistance to the drug, and the safety of the drug) were not well-founded
or did not justify restricting access to the drug, as follows:

[the] government policy was an inflexible one that denied mothers and their newborn
children at public hospitals and clinics outside the research and training sites the
opportunity of receiving [the drug] at the time of the birth... A potentially lifesaving
drug was on offer and where testing and counselling faculties were available, it could
have been administered within the available resources of the State without any known
harm to mother or child.»

Beyond the South African experience, the increasing acceptance of the justiciability of
economic, social and cultural rights has led to a remarkable generation of jurisprudence on
these rights. Interestingly, this reinforces the fact the economic, social and cultural rights do
indeed have justiciable qualities — the rights are becoming less vague and more certain, and
thus more suitable for adjudication. Numerous countries have incorporated economic, social
and cultural rights into their domestic jurisdictions and the courts of these countries are
adding to the body of jurisprudence on economic, social and cultural rights.:

Moreover, the clarity of economic, social and cultural rights is being improved by the United
Nations Committee on Economic, Social and Cultural Rights” currently through its
concluding observations to the periodic reports of States’ Parties® and through its General
Comments. This will only improve, given the recent adoption by consensus of the United
Nations of the Optional Protocol to the International Covenant on Economic, Social and
Cultural Rights (2008),* which allows individuals to submit complaints to the Committee
about alleged violations of rights under ICESCR. Once the Optional Protocol comes into

1 Minister of Health v Treatment Action Campaign (TAC) (2002) 5 SA 721 [80].

1 See generally Malcolm Langford (ed), Social Rights Jurisprudence: Emerging Trends in International
and Comparative Law (CUP, 2008); Manisuli Ssenyonjo, Economic, Social and Cultural Rights in
International Law, (Hart Publishing, Oxford, 2009, espec ch 4.

v The Committee on Economic, Social and Cultural Rights is established via ECOSOC resolution in
1987 (note, initially States parties were monitored directly by the Economic and Social Council under
ICESCR, opened for signature 16 December 1966, 999 UNTS 3, pt IV (entered into force 3 January

1976)).

18 ICESCR, opened for signature 16 December 1966, 999 UNTS 3, arts 16 and 17 (entered into force 3
January 1976).

1 Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (2008) UN

Doc No A/RES/63/117 (on 10 December 2008).
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force, there will be even greater clarity given to the scope of, content of, and minimum
obligations associated with, economic, social and cultural rights. This ever-increasing body of
jurisprudence and knowledge will allow Victoria to navigate its responsibilities with a greater
degree of certainty.

Further, one should not lose sight of the international obligations imposed under ICESCR.
Avrticle 2(1) of ICESCR requires a State party to take steps, to the maximum of its available
resources, with a view to achieving progressively the full realization of the rights, by all
appropriate means, including particularly the adoption of legislative measures. Article 2(2)
also guarantees that the rights are enjoyed without discrimination. The flexibility inherent in
the obligations under ICESCR, and the many caveats against immediate realisation, leave a
great deal of room for State Parties (and government’s thereof) to manoeuvre. As the
Committee on Economic, Social and Cultural Rights acknowledges in its third General
Comment, progressive realisation is a flexible device which is needed to reflect the realities
faced by a State when implementing its obligations.” It essentially ‘imposes an obligation to
move as expeditiously and effectively as possible towards’* the goal of eventual full
realisation. Surely this is not too much to expect of a developed, wealthy, democratic polity,
such as, Victoria?

Finally, I support the Castan Centre suggestion that economic, social and cultural rights may
not need to be fully judicially enforceable as a first step. That is, as a first step, the judiciary
may only be empowered to decide that in a certain situation economic, social and cultural
rights are breached vis-a-vis a particular individual; with it then being up to the government
to decide how to fix that situation.> This system is in place in the European system. Under
art 46 of the European Convention on Human Rights (1951) (“ECHR”), States parties have
agreed to “abide by” decisions of the European Court.? This has been interpreted to mean that
the European Court identifies when a violation of rights has occurred, with the State party
being obliged to respond to an adverse decision by fixing the human rights violation. In other
words, he European Court judgments impose obligations of results: the State Party must
achieve the result (fixing the human rights violation), but the State Party can choose the
method for achieving the result. This means that the executive and parliament can choose
how to remedy the violation, without having the precise nature of the remedy being dictated
by the judiciary.

TERM OF REFERENCE: SECTION 44(1) MATTERS, BEING WHETHER
FURTHER PROVISIONS SHOULD BE MADE REGARDING PUBLIC
AUTHORITIES’ COMPLIANCE WITH THE CHARTER

There are two major issues to be discussed under this Term of Reference. The first issue
relates to the provision of remedies under s 39 of the Charter, and is thus linked to this Term
of Reference, but also to the Term of Reference about the availability to Victorians of
accessible, just and timely remedies for infringements of rights. The second issue relates to

x Committee on the Elimination of Economic, Social and Cultural Rights, General Comment 3: The
Nature of States Parties” Obligations, UN Doc No E/1991/23 (14 December 1990)

A Committee on the Elimination of Economic, Social and Cultural Rights, General Comment 3: The
Nature of States Parties” Obligations, UN Doc No E/1991/23 (14 December 1990) [9]

2 Paul Hunt, ‘Reclaiming Economic Social and Cultural Rights’ (1993) Waikato Law Review 141, 157.

= ECHR, opened for signature 4 November 1950, 213 UNTS 221, art 46 (entered into force 3 September
1953).
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the definition of “public authority” and specifically to the exclusion of courts and tribunals
from this definition.

Remedies under s 39 of the Charter

Although the Charter does make it unlawful for public authorities to act incompatibly with
human rights and to fail to give proper consideration to human rights when acting under

s 38(1), it does not create a freestanding cause of action or provide a freestanding remedy for
individuals when public authorities act unlawfully; nor does it entitle any person to an award
of damages because of a breach of the Charter. In other words, a victim of an act of
unlawfulness committed by a public authority is not able to independently and solely claim
for a breach of statutory duty, with the statute being the Charter. Rather, s 39 requires a
victim to “piggy-back” Charter-unlawfulness onto a pre-existing claim to relief or remedy,
including any pre-existing claim to damages.

It is recommended that this be changed. It is preferable to provide for a freestanding cause of
action under the Charter and to remove the current s 39 device under the Charter. In short,
the preferable situation is to adopt the British position under the Human Rights Act 1998
(UK) (“UK HRA”) position (see discussion below at p 8). This change is suggested for two
reasons: first, the s 39 provision is unduly complex and convoluted; and secondly, a
freestanding remedy is an appropriate and effective remedy when a public authority fails to
meet its obligations under s 38.

The provisions of the Charter in this respect are quite convoluted and worth analysis.
Section 39(1) states that if, otherwise than because of this Charter, a person may seek any
relief or remedy in respect of an act or decision of a public authority, on the basis that it was
unlawful, that person may seek that relief or remedy, on a ground of unlawfulness arising
under the Charter.

The precise reach of s 39(1) has not been established by jurisprudence as of yet. From the
wording of s 39(1), it appears that the applicant must only be able to “seek” a pre-existing,
non-Charter relief or remedy; it does not appear that the applicant has to succeed on the non-
Charter relief or remedy, in order to be able to secure the relief or remedy based on the
Charter unlawfulness. This may be interpreted as meaning that an applicant must be able to
survive a strike out application on their non-Charter ground, but need not succeed on the
non-Charter ground, but this is yet to be clarified.

Section 39(2), via a savings provision, appears to then proffer two pre-existing remedies that
may be apposite to s 38 unlawfulness: being an application for judicial review, or the seeking
of a declaration of unlawfulness and associated remedies (for example, an injunction, a stay
of proceedings, or the exclusion of evidence). The precise meaning of this section is yet to be
fully clarified by the Victorian courts.

Section 39(3) clearly indicates that no independent right to damages will arise merely
because of a breach of the Charter. Section s 39(4), however, does allow a person to seek
damages if they have a pre-existing right to damages. All the difficulties associated with
interpreting s 39(1) with respect to pre-existing relief or remedies will equally apply to

s 39(4).
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Section 39 is a major weakness in the Charter. First, it undermines the enforcement of human
rights in Victoria. To force an applicant to “piggy-back” a Charter claim on a pre-existing
relief or remedy adds unnecessary complexity to the vindication of human rights claims
against public authorities, and may result in alleged victims of a human rights violation
receiving no remedy in situations where a “piggy-back” pre-existing relief or remedy is not
available.

Secondly, s 39 is highly technical and not well understood. Indeed, its precise operation is not
yet known. It may be that the government and public authorities spend a lot more money on
litigation in order to establish the meaning of s 39, than they would have if victims were
given a freestanding cause of action or remedy and an independent right to damages (capped
or otherwise).

Thirdly, it is vital that individuals be empowered to enforce their rights when violated and for
an express remedy to be provided. Article 2(3) of the International Covenant on Civil and
Political Rights (1966) (“ICCPR”) provides that all victims of an alleged human rights
violation are entitled to an effective remedy. Something short of conferring an unconstrained
freestanding cause of action or remedy will place Victoria in breach of its (i.e. Australia’s)
international human rights obligations.

The British and, more recently, the ACT models offer a much better solution to remedies than
s 39 of the Charter.> In Britain, ss 6 to 9 of the UK HRA make it unlawful for a public
authority to exercise its powers under compatible legislation in a manner that is incompatible
with rights. The definition of “public authority” includes a court or tribunal. Such unlawful
action gives rise to three means of redress: (a) a new freestanding cause for breach of
statutory duty, with the UK HRA itself being the statute breached; (b) a new ground of
illegality under administrative law;* and (c) the unlawful act can be relied upon in any legal
proceeding.

Most importantly, under s 8 of the UK HRA, where a public authority acts unlawfully, a court
may grant such relief or remedy, or make such order, within its power as it considers just and
appropriate, which includes an award of damages in certain circumstances if the court is
satisfied that the award is necessary to afford just satisfaction.> The British experience of
damages awards for human rights breaches is influenced by the ECHR. Under the ECHR, a
victim of a violation of a human right is entitled to an effective remedy, which may include
compensation. Compensation payments made by the European Court of Human Rights under
the ECHR have always been modest,” and this has filtered down to compensation payments
in the United Kingdom. Given that international and comparative jurisprudence inform any
interpretation of the Charter under s 32(2), one could expect the Victorian judiciary to take

2 Section 24 of the Canadian Charter empowers the courts to provide just and appropriate remedies for
violations of rights, and to exclude evidence obtained in violation of rights if to admit it would bring
the administration of justice into disrepute.

% Indeed, in the UK, a free-standing ground of review based on proportionality is now recognised. See R
(on the application of Daly) v Secretary of State for the Home Department [2001] 2 WLR 1622, and
Huang v Secretary of State for the Home Department; Kashmiri v Secretary of State for the Home
Department [2007] UKHL 11.

% The Consultative Committee recommended adopting the UK model in this regard, but the
recommendation was not adopted: see ACT Bill of Rights Consultative Committee, ACT Legislative
Assembly, Towards an ACT Human Rights Act, 2003 [4.53] — [4.78].

z It would be rare for a victim of a human rights violation to be awarded an amount in excess of
GBP 20,000.
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the lead from the European Court and the United Kingdom jurisprudence and avoid unduly
high compensation payments, were a power to award compensation included in the Charter.
This could be made clear by the Victorian Parliament by using the ECHR wording of “just
satisfaction: or by capping damages awards.

The ACT HRA has recently been amended to extend its application to impose human rights
obligations on public authorities and adopted a freestanding cause of action, mimicking the
UK HRA provisions rather than s 39 of the Charter. This divergence of the ACT HRA from
the Charter is particularly of note, given that in the same amending law, the interpretative
provision of the ACT HRA was amended to mimic the Charter interpretation provision.
Clearly, the ACT Parliament took what it considered to be the best provisions from each
instrument.

The failure to create an unconstrained freestanding cause of action and remedy under the
Charter will cause problems. Situations will inevitably arise where pre-existing causes of
action are inadequate to address violations of human rights and which require some form of
remedy. In these situations, rights protection will be illusory. The New Zealand experience is
instructive. Although the statutory Bill of Rights Act 1990 (NZ) does not expressly provide
for remedies, the judiciary developed two remedies for violations of rights — first, a judicial
discretion to exclude evidence obtained in violation of rights; and, secondly, a right to
compensation if rights are violated.» This may be the ultimate fate of the Charter — if the
Victorian Parliament does not legislate to provide for appropriate, effective and adequate
remedies, the judiciary may be forced to develop remedies in its inherent jurisdiction. It is
eminently more sensible for the Victorian Parliament to provide for the inevitable rather than
to allow the judiciary to craft solutions on the run.

It should also be noted that Section 24 of the Canadian Charter of Rights and Freedoms 1982
(‘Canadian Charter’)» empowers the courts to provide just and appropriate remedies for
violations of rights, and to exclude evidence obtained in violation of rights if to admit it
would bring the administration of justice into disrepute.

For further discussion on the human rights obligations of public authorities, particularly the
complexity associated with not enacting a freestanding cause of action or remedy, see
Appendix 5 (pp 12-20).»

Definition of “public authorities”, particularly excluding courts and tribunals

Another issue for consideration is whether courts and tribunals should be included in the
definition of “public authority” and thus subject to the ss 38 and 39 obligations under the
Charter.

In the United Kingdom, courts and tribunals are core/wholly public authorities. This means
that courts and tribunals have a positive obligation to interpret and develop the common law

% ACT Bill of Rights Consultative Committee, ACT Legislative Assembly, Towards an ACT Human
Rights Act, 2003 [3.22] - [3.23].

® Canadian Charter, Part | of the Constitution Act 1982, being Schedule B to the Canada Act 1982 (UK)
c11,ss1and 33.

% Julie Debeljak, ‘Human Rights Responsibilities of Public Authorities Under the Charter of Rights’

(Presented at The Law Institute of Victoria Charter of Rights Conference, Melbourne, 18 May 2007).
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in a manner that is compatible with human rights. The major impact of this to date in the
United Kingdom has been with the development of a right to privacy.*

Under the Victorian Charter, in contrast, courts and tribunals were excluded from the
definition of public authority. The Human Rights Consultation Committee report indicates
that the exclusion of courts was to ensure that the courts are not obliged to develop the
common law in a manner that is compatible with human rights. This is linked to the fact that
Australia has a unified common law.* The Human Rights Consultation Committee’s concern
was that the High Court of Australia may strike down that part of the Charter if courts and
tribunals were included in the definition of “public authority”.

The position under the UK HRA is to be preferred to the current position under the Charter.
First, given that courts and tribunals will have human rights obligations in relation to
statutory law, it seems odd to not impose similar obligations on courts and tribunals in the
development of the common law. It is not clear that to alter common law obligations
pertaining to the relevance of human rights considerations by statute would fall foul of the
principle of a unified common law — after all, State by State accident transport and workplace
injury legislation, which codifies and alters the common law by statute, have not been found
to be problematic. Why should similar statutory codification of the common law pertaining to
human rights be treated any differently? Accordingly, it is much more preferable to include
courts and tribunals in the definition of public authorities.

Moreover, the decision to exclude courts and tribunals from the obligations of public
authorities in part necessitated the precise drafting of the “application” provision in s 6 of the
Charter. Section 6(2)(b), which sets out which Parts of the Charter apply to courts and
tribunals, has caused much confusion, particularly in relation to which rights apply to courts
and tribunals. In Kracke, Justice Bell held that only rights apposite to the functions of courts
and tribunals should apply to courts and tribunals, rather than the entire suite of human
rights.= This is in contrast to the UK HRA, which does not contain an “application” provision.
In Britain, there has not been a debate about what rights apply to courts and tribunals when
undertaking their functions, and the full suite of human rights apply. The British position is
preferable to the Victorian position. It is recommended that court an tribunals be included in
the definition of “public authority” are that s 4(j) of the Charter be amended appropriately.

For further discussion on which public authorities should attract human rights obligations, see
Appendix 5 (pp 2-12).*

TERM OF REFERENCE: THE EFFECT OF THE CHARTER ON THE ROLES AND
FUNCTIONING OF COURTS AND TRIBUNALS

There are a number of issues to be addressed in relation to the role and functioning of the
courts and tribunals under the Charter. Some consideration will be given to the need to retain

3 Campbell v Mirror Group Newspapers Ltd [2004] UKHL 22.

2 Farah Constructions Pty Ltd v Say-Dee Pty Ltd [2007] HCA 22, para 135.

% Kracke v Mental Health Review Board And Ors (General) [2009] VCAT 646 [236] — [254].

# Julie Debeljak, ‘Human Rights Responsibilities of Public Authorities Under the Charter of Rights’
(Presented at The Law Institute of Victoria Charter of Rights Conference, Melbourne, 18 May 2007) 2-
12.

10



Human Rights Bill 2018 Submission No 014

Dr Julie Debeljak
Victorian Charter Four-Year Review

a role for the judiciary under the Charter, before turning to the specific operation of ss 32 and
38.

Retention of the Judicial Role

In order to highlight the importance of retaining a role for the judiciary under the Charter, a
brief discussion of the history of the Charter, and its nature comparative to other models of
human rights instruments, is necessary. The differences between the more “extreme” models
of human rights protection help to understand why the Victoria chose the “middle” ground
position of adopting a dialogue model.

The Dialogue Model under the Charter

The two “extreme” models of human rights protection are illustrated by Victoria prior to the
Charter, and the United States. In Victoria, prior to the Charter, the representative arms of
government — the legislature and executive — had an effective monopoly on the promotion
and protection of human rights. This model promotes parliamentary sovereignty and provides
no formal protection for human rights. It is often justified on democratic arguments — that is,
the elected representatives are best placed to temper legislative agendas in relation to human
rights considerations, rather than the unelected judiciary. This can be referred to as the
“representative monologue” model.

At the other “extreme” is the United States Constitution (‘US Constitution’).® The United
States adopted the traditional model of domestic human rights protection, which relies
heavily on judicial review of legislative and executive actions on the basis of human rights
standards. Under the US Constitution,* the judiciary is empowered to invalidate legislative
and executive actions that violate the rights contained therein. If the legislature or executive
disagree with the judicial vision of the scope of a right or its applicability to the impugned
action, their choices for reaction are limited. The representative arms can attempt to limit
human rights by changing the US Constitution, an onerous task that requires a Congressional
proposal for amendment which must be ratified by the legislatures of three-quarters of the
States of the Federation.” Alternatively, the representative arms can attempt to limit human
rights by controlling the judiciary. This can be attempted through court-stacking and/or court-
bashing. Court-stacking and/or court-bashing are inadvisable tactics, given the potential to
undermine the independence of the judiciary, the independent administration of justice, and
the rule of law — all fundamental features of modern democratic nation States committed to
the protection and promotion of human rights.

Given the difficulty associated with representative responses to judicial invalidation of
legislation, it is argued that the US Constitution essentially gives judges the final word on
human rights and the limits of democracy. There is a perception that comprehensive
protection of human rights: (a) transfers supremacy from the elected arms of government to

* United States Constitution (1787) (‘US Constitution®).
% United States Constitution (1787) (‘US Constitution®).
3 US Constitution (1787), art V. An alternative method of constitutional amendment begins with a

convention; however, this method is yet to be used. See further Lawrence M Friedman, American Law:
An Introduction (2" edition, W W Norton & Company Ltd, New York, 1998). The Australian and
Canadian Constitutions similarly employ restrictive legislative procedures for amendment: see
respectively Constitution 1900 (Imp) 63&64 Vict, ¢ 12, s 128; Constitution Act 1982, being Schedule B
to the Canada Act 1982 (UK) c 11, s 38.
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the unelected judiciary; (b) replaces the representative monopoly (or monologue) over human
rights with a judicial monopoly (or monologue); (c) and results in illegitimate judicial
sovereignty, rather than legitimate representative sovereignty. This can be referred to the
“judicial monologue” model.

In Victoria, the difficulties associated with a “representative monopoly” and a “judicial
monopoly” were recognised and responded to. Rather than adopting an instrument that
supports a “representative monopoly” or a “judicial monopoly” over human rights, Victoria
pursued the middle ground and adopted a model that promotes an “inter-institutional
dialogue” about human rights. This more modern model of human rights instrument
establishes an inter-institutional dialogue between the arms of government about the
definition/scope and limits of democracy and human rights. Each of the three arms of
government has a legitimate and beneficial role to play in interpreting and enforcing human
rights. Neither the judiciary, nor the representative arms, have a monopoly over the rights
project. This dialogue is in contrast to both the “representative monologue” and the “judicial
monologue” models.

There are numerous “dialogue” models, including the Canadian Charter and the UK HRA.
Victoria most closely modelled its Charter on the UK HRA — this is particularly in relation to
the role of the judiciary.

A brief overview of the way in which the dialogue is established under the Charter, and the
judicial role within the dialogue is apposite. There are three main mechanisms used to
establish the dialogue. The first dialogue mechanism relates to the specification of the
guaranteed rights: human rights specification is broad, vague and ambiguous under the
Charter and the UK HRA. This creates an inter-institutional dialogue about the definition and
scope of the rights. Refining the ambiguously specified rights should proceed with the
broadest possible input, ensuring all interests, aspirations, values and concerns are part of the
decision matrix. This is achieved by ensuring that more than one institutional perspective has
influence over the refinement of the rights, and arranging a diversity within the contributing
perspectives. Rather than having almost exclusively representative views (such as, Victoria
prior to the Charter) or judicial views (such as, in the United States), the Victorian and
British models ensure all arms of government contribute to, and influence the refinement of,
the meaning of the rights. The executive does this in policy making and legislative drafting;
the legislature does this in legislative scrutiny and law-making; and the judiciary does this
when interpreting legislation and adjudicating disputes.

The second dialogue mechanism relates to the myth that rights are absolute ‘trumps’ over
majority preferences, aspirations or desires. In fact, most rights are not absolute. Under the
Charter and UK HRA, rights are balanced against and limited by other rights, values and
communal needs. A plurality of values is accommodated, and the specific balance between
conflicting values is assessed by a plurality of institutional perspectives. In terms of dialogue,
all arms of government make a legitimate contribution to the debate about the justifiability of
limitations to human rights. The representative arms play a significant role, particularly given
the fact that a very small proportion of legislation will ever be challenged in court.® The
executive and legislature will presumably try to accommodate human rights in their policy
and legislative objectives, and the legislative means chosen to pursue those objectives. Where

® Janet L Hiebert, Charter Conflicts: What is Parliament’s Role? (McGill-Queen’s University Press,
Montreal and Kingston, 2002) x.
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it is considered necessary to limit human rights, the executive and legislature must assess the
reasonableness of the rights-limiting legislative objectives and legislative means, and decide
whether the limitation is necessary in a free and democratic society. Throughout this process,
the executive and legislature bring their distinct perspectives to bear. They will be informed
by their unique role in mediating between competing interests, desires and values within
society; by their democratic responsibilities to their representatives; and by their motivation
to stay in power — all valid and proper influences on decision making.

If the legislation is challenged, the judiciary then contributes to the dialogue. The judiciary
must assess the judgments of the representative institutions. From its own institutional
perspective, the judiciary must decide whether the legislation limits a human right and, if so,
whether the limitation is justified. Taking the s 7(2) test under the Charter as an example, the
judiciary, first, decides whether the legislative objective is important enough to override the
protected right — that is, a reasonableness assessment. Secondly, the judiciary assesses the
justifiability of the legislation: is there proportionality between the harm done by the law (the
unjustified restriction to a protected right) and the benefits it is designed to achieve (the
legislative objective of the rights-limiting law)? The proportionality assessment usually
comes down to a question about minimum impairment:* does the legislative measure impair
the right more than is necessary to accomplish the legislative objective?* Thus, more often
than not, the judiciary is concerned about the proportionality of the legislative means, not the
legislative objectives themselves. This is important from a democratic perspective, as the
judiciary rarely precludes the representative arms of government from pursuing a policy or
legislative objective. With minimum impairment at the heart of the judicial concern, it means
that parliament can still achieve their legislative objective, but may be required to use less-
rights-restrictive legislation to achieve this. The judicial analysis will proceed from its unique
institutional perspective, which is informed by its unique non-majoritarian role, and its
particular concern about principle, reason, fairness and justice. If the judiciary decides that
the legislation constitutes an unjustified limitation, that is not the end of the story. The
representative arms can respond, under the third mechanism, to which we now turn.«

The third dialogue mechanism relates to the judicial powers and the representative responses
to judicial actions. Under the Charter and the UK HRA, the remedial powers of the judiciary
have been limited. Rather than empowering the judiciary to invalidate laws that unjustifiably
limit the guaranteed rights, the Victorian judiciary can only adopt a rights-compatible
interpretation under s 32 where possible and consistent with statutory purpose, or issue an
unenforceable declaration of incompatibility under s 36. A declaration of incompatibility
does not affect the validity, continuing operation or enforcement of the provision to which the
declaration applies, nor is the declaration binding on the parties to the proceeding in which it
is made. In other words, the judge must apply the incompatible law in the case at hand.

® Peter W Hogg and Alison A Bushell, ‘The Charter Dialogue Between Courts and Legislatures (Or
Perhaps the Charter of Rights Isn’t Such a Bad Thing After All)’ (1997) 35 Osgoode Hall Law Journal
75, 100.

“© It must be noted that under the Canadian Charter and the UK HRA/ECHR, the limit must also be
prescribed by law, which is usually a non-issue.

“ See further, Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations and

Overrides of Rights under the Victorian Charter of Human Rights and Responsibilities Act 2006’
(2008) 32 Melbourne University Law Review 422-469, 427-432.
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The legislature and executive have a number of responses: the legislature and executive may
respond to s 32 judicial interpretations and must respond to s 36 judicial declarations.” Let us
explore the range of available responses. First, parliament may decide to do nothing, leaving
the s 32 judicially-assessed interpretation in place or the s 36 judicially-assessed incompatible
law in operation.® There is no compulsion to respond to a s 32 rights-compatible
interpretation. If the executive and parliament are pleased with the new interpretation, they do
nothing. In terms of s 36 declarations, although s 37 requires a written response to a
declaration, it does not dictate the content of the response. The response can be to retain the
judicially-assessed rights-incompatible legislation,” which indicates that the judiciary’s
perspective did not alter the representative viewpoint. The debate, however, is not over:
citizens can respond to the representative behaviour at election time if so concerned, and the
individual complainant can seek redress under the ICCPR.*

Secondly, parliament may decide to pass ordinary legislation in response to the judicial
perspective.® It may legislate in response to s 36 declarations for many reasons. Parliament
may reassess the legislation in light of the non-majoritarian, expert view of the judiciary. This
is a legitimate interaction between parliament and the judiciary, recognising that one
institution’s perspectives can influence the other.” Parliament may also change its views
because of public pressure arising from the declaration. If the represented accept the
judiciary’s reasoning, it is quite correct for their representatives to implement this change.
Finally, the threat of resort to international processes under the ICCPR could motivate
change, but this is unlikely because of the non-enforceability of international merits
assessments within the Australian jurisdiction.

Similarly, Parliament may pass ordinary legislation in response to s 32 interpretations for
many reasons. Parliament may seek to clarify the judicial interpretation, address an
unforeseen consequence arising from the interpretation, or emphasise a competing right or
other non-protected value it considers was inadequately accounted for by the interpretation.
Conversely, parliament may disagree with the judiciary’s assessment of the legislative
objective or means and legislate to re-instate its initial rights-incompatible legislation using
express language and an incompatible statutory purpose in order to avoid any possibility of a

2 Charter 2006 (Vic), s 37.

“ For a discussion of examples of the first response mechanism under the HRA, see Julie Debeljak,
Human Rights and Institutional Dialogue: Lessons for Australian from Canada and the United
Kingdom, PhD Thesis, Monash University, 2004, ch 5.5.3(a).

“ Indeed, the very reason for excluding parliament from the definition of public authority was to allow
incompatible legislation to stand.
® The First Optional Protocol to the International Covenant on Civil and Political Rights, opened for

signature 16 December 1966, 999 UNTS 302 (entered into force 23 March 1976) (‘First Optional
Protocol’) allows individual complaints to be made under the ICCPR. Australia ratified the First
Optional Protocol in September 1991.

6 For a discussion of examples of the second response mechanism under the HRA, see Julie Debeljak,
Human Rights and Institutional Dialogue: Lessons for Australian from Canada and the United
Kingdom, PhD Thesis, Monash University, 2004, ch 5.5.3(b).

4 Dominic McGoldrick, ‘The United Kingdom’s Human Rights Act 1998 in Theory and Practice’ (2001)
50 International and Comparative Law Quarterly 901, 924,
® First Optional Protocol, opened for signature 16 December 1966, 999 UNTS 302, art 5(4) (entered into

force 23 March 1976). For a discussion of Australia’s seeming disengagement with the international
human rights treaty system, see David Kinley and Penny Martin, ‘International Human Rights Law at
Home: Addressing the Politics of Denial’ (2002) 26 Melbourne University Law Review 466; Devika
Hovell, ‘The Sovereignty Stratagem: Australia’s Response to UN Human Rights Treaty Bodies’ (2003)
28 Alternative Law Journal 297
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future s 32 rights-compatible interpretation. Institutional dialogue models do not envisage
consensus.® Parliament can disagree with the judiciary, provided parliament listens openly
and respectfully to the judicial viewpoint, critically re-assesses its own ideas against those of
the differently motivated and situated institution, and respects the culture of justification
imposed by the Charter — that is, justifications must be offered for any limitations to rights
imposed by legislation and, in order to avoid s 32 interpretation, parliament must be explicit
about its intentions to limit rights with the concomitant electoral accountability that will
follow.

Thirdly, under s 31, parliament may choose to override the relevant right in response to a
judicial interpretation or declaration, thereby avoiding the rights issue. The s 32 judicial
interpretative obligation and the s 36 declaration power will not apply to overridden
legislation.® Given the extraordinary nature of an override, such declarations are to be made
only in exceptional circumstances and are subject to a five yearly renewable sunset clause.®
Overrides may also be used “pre-emptively” — that is, parliament need not wait for a judicial
contribution before using s 31. Pre-emptive use, however, suppresses the judicial
contribution, taking us from a dialogue to a representative monologue. It is unclear why an
override provision was included in the Charter, and this issue is subject to exploration below.

Overall, in terms of dialogue, the arms of government are locked into a continuing dialogue
that no arm can once and for all determine. The initial views of the executive and legislature
do not trump because the judiciary can review their actions. Conversely, the judicial view
does not necessarily trump, given the number of representative response mechanisms. And
most importantly from a parliamentary sovereignty viewpoint, the judiciary is not empowered
to have the final say on human rights; rather, the judicial voice is designed to be part of a
dialogue rather than a monologue.

This dialogue should be an educative exchange between the arms of government, with each
able to express its concerns and difficulties over particular human rights issues. Such
educative exchanges should produce better answers to conflicts that arise over human rights.
By ‘better answers’ I mean more principled, rational, reasoned answers, based on a more
complete understanding of the competing rights, values, interests, concerns and aspirations at
stake.

Dialogue models have the distinct advantage of forcing the executive and the legislature to
take more responsibility for the human rights consequences of their actions. Rather than
being powerless recipients of judicial wisdom, the executive and legislature have an active
and engaged role in the human rights project. This is extremely important for a number of
reasons. First, it is extremely important because by far most legislation will never be the
subject of human rights based litigation; we really rely on the executive and legislature to
defend and uphold our human rights. Secondly, it is the vital first step to mainstreaming
human rights. Mainstreaming envisages public decision making which has human rights

“9 Janet L Hiebert, ‘A Relational Approach to Constitutional Interpretation: Shared Legislative
Responsibilities and Judicial Responsibilities” (2001) 35 Journal of Canadian Studies 161, 170.

50 See legislative note to Charter 2006 (Vic), s 31(6).

st Charter 2006 (Vic), ss 31(4), (7) and (8). The ‘exceptional circumstances’ include ‘threats to national

security or a state of emergency which threatens the safety, security and welfare of the people of
Victoria’: Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic),
21.

52 See above n 38.
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concerns at its core. And, of course, mainstreaming rights in our public institutions is an
important step toward a broader cultural change.

See further:
e Appendix 7: pp 304-16;=
e Appendix 6: pp 15-4;*
e Appendix 4: pp 26-31.

Recommendations

Once the integrated nature of the dialogue model as enacted under the Charter is appreciated,
it becomes apparent that each arm of government plays a vital role in the conversation about
the balance between democracy and human rights in Victoria. To deny any one arm of their
role under the Charter will undermine the model. Most particularly, to remove the judicial
role under the Charter will return Victoria to a “representative monologue” model.

A representative monopoly over human rights is problematic. There is no systematic
requirement on the representative arms of government to assess their actions against
minimum human rights standards. Where the representative arms voluntarily make such an
assessment, it proceeds from a certain (somewhat narrow) viewpoint — that of the
representative arms, whose role is to negotiate compromises between competing interests and
values, which promote the collective good, and who are mindful of majoritarian sentiment.

There is no constitutional, statutory or other requirement imposed on the representative arms
to seek out and engage with institutionally diverse viewpoints, such as that of the differently
placed and motivated judicial arm of government. In particular, there is no requirement that
representative actions be evaluated against matters of principle in addition to competing
interests and values; against requirements of human rights, justice, and fairness in addition to
the collective good; against unpopular or minority interests in addition to majoritarian
sentiment. There is no systematic, institutional check on the partiality of the representative
arms, no broadening of their comprehension of the interests and issues affected by their
actions through exposure to diverse standpoints, and no realisation of the limits of their
knowledge and processes of decision-making.

These problems undermine the protection and promotion of human rights in Victoria.
Representative monologue models remove the requirement to take human rights into account
in law-making and governmental decision-making; and, when the representative arms
voluntarily choose to account for human rights, the majoritarian-motivated perspectives of
the representative arms are not necessarily challenged by other interests, aspirations or views.

Moreover, a representative monopoly over human rights tends to de-legitimise judicial
contributions to the human rights debate. When judicial contributions are forthcoming — say,

5 Julie Debeljak, ‘Rights Protection Without Judicial Supremacy: A Review of the Canadian and British
Models of Bills of Rights’, (2002) 26 Melbourne University Law Review 285-324.
5 Julie Debeljak, ‘Rights and Democracy: A Reconciliation of the Institutional Debate’, a chapter in Tom

Campbell, Jeffrey Goldsworthy and Adrienne Stone (eds.), Human Rights Protection: Boundaries and
Challenges (Oxford University Press, Oxford, 2003) 135-57.

% Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victorian Charter on Human
Rights and Responsibilities: Drawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33 Monash University Law Review 9-71.
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through the development of the common law — they are more often viewed as judicially
activist interferences with majority rule and/or illegitimate judicial exercises of law-making
power, than beneficial and necessary contributions to an inter-institutional dialogue about
human rights from a differently placed and motivated arm of government.

It is recommended that the judiciary retains its role under the Charter and that, specifically,
ss 32 and 36 are not repealed (although amendment of s 32(1) is discussed below).

The Operation of s 32

As SARC will be aware, the operation of s (1) currently before the High Court of Australia.
One of the major issues is the significance of the difference in wording between s 3(1) of the
UK HRA and s 32(1) of the Charter. These provisions state, respectively:

Section 3(1) UKHRA: So far as it is possible to do so, primary legislation and subordinate
legislation must be read and given effect in a way which is compatible with the
Convention rights

Section 32(1) Charter: So far as it is possible to do so consistently with their purpose, all
statutory provisions must be interpreted in a way that is compatible with human rights

The similarity between s 3(1) and s 32(1) is striking, with the only relevant difference being
that s 32(1) adds the words ‘consistently with their purpose’. The question is what impact
these additional words have: were they intended to codify the British jurisprudence on s 3(1)
of the UK HRA, most particularly Ghaidan v Godin-Mendoza;* or were they intended to
enact a different sort of obligation altogether.

It is not currently certain that the wording used in s 32 of the Charters achieve a codification
of the British jurisprudence in Ghaidan and re S.* There were clear indications in the pre-
legislative history to the Charter that the addition of the phrase ‘consistently with their
purpose’ was to codify Ghaidan — both by referring to that jurisprudence by name® and lifting
concepts from that jurisprudence in explaining the effect of the inserted phrase.®

Despite this pre-legislative history, the Court of Appeal in R v Momcilovic (‘Momcilovic’)*
held that s 32(1) ‘does not create a “special” rule of interpretation [in the Ghaidan sense], but
rather forms part of the body of interpretative rules to be applied at the outset, in ascertaining

% Ghaidan v Godin-Mendoza [2004] UKHL 30.

5 And, for that matter, s 30 of the Human Rights Act 2004 (ACT) (‘ACT HRA’).

5 In re S (Minors) (Care Order: Implementation of Care Plan); In re W (Minors) (Care Order:
Adequacy of Care Plan) [2002] UKHL 10.

5 Human Rights Consultation Committee, Victorian Government, Rights Responsibilities and Respect:
The Report of the Human Rights Consultation Committee, 2005, 82-83.

60 Human Rights Consultation Committee, Victorian Government, Rights Responsibilities and Respect:

The Report of the Human Rights Consultation Committee, 2005, 83; Explanatory Memorandum,
Charter of Human Rights and Responsibilities Bill 2006 (Vic), 23: ‘The reference to statutory purpose
is to ensure that in doing so courts do not strain the interpretation of legislation so as to displace
Parliament’s intended purpose or interpret legislation in a manner which avoids achieving the object of
the legislation.’

6 R v Momcilovic [2010] VSCA 50 (“Momcilovic”).
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the meaning of the provision in question.’® It then outlined a three-step methodology for
assessing whether a provision infringes a Victorian Charter right, as follows (“Momcilovic
Method”):

Step 1: Ascertain the meaning of the relevant provision by applying s 32(1) of the
Charter in conjunction with common law principles of statutory interpretation and the
Interpretation of Legislation Act 1984 (Vic).

Step 2: Consider whether, so interpreted, the relevant provision breaches a human right
protected by the Charter.

Step 3: If so, apply s 7(2) of the Charter to determine whether the limit imposed on the
right is justified. ®

Tentatively,* the Momcilovic Court held that s 32(1) ‘is a statutory directive, obliging courts
... to carry out their task of statutory interpretation in a particular way.’* Section 32(1) is part
of the ‘framework of interpretive rules’,* which includes s 35(a) of the ILA and the common
law rules of statutory interpretation, particularly the presumption against interference with
rights (or, the principle of legality).” To meet the s 32(1) obligation, a court must explore ‘all
“possible” interpretations of the provision(s) in question, and adopt[] that interpretation
which least infringes Charter rights’,* with the concept of “possible” being bounded by the
‘framework of interpretative rules’. For the Momcilovic Court, the significance of s 32(1) ‘is
that Parliament has embraced and affirmed [the presumption against interference with rights]
in emphatic terms’, codifying it such that the presumption ‘is no longer merely a creature of
the common law but is now an expression of the “collective will” of the legislature.’® The
guaranteed rights are also codified in the Charter.”

As mentioned above, the Court of Appeal decision in Momcilovic is currently on appeal to
the High Court of Australia. Accordingly, the legal interpretation to be given to s 32(1) of the
Charter may not be known for some time — more particularly, the precise meaning to be
given to the additional words of ‘consistently with their purpose’ may not be known for some
time. It is not clear whether and how SARC can review the operation of s 32(1) without the
decision of the High Court of Australia in Momcilovic.

62 Ibid [35]. This is in contrast to Lord Walker’s opinion that ‘[t]he words “consistently with their
purpose” do not occur in s 3 of the HRA but they have been read in as a matter of interpretation’:
Robert Walker, ‘A United Kingdom Perspective on Human Rights Judging’ (Presented at Courting
Change: Our Evolving Court, Supreme Court of Victoria 2007 Judges’ Conference, Melbourne 9-10
August 2007) 4.

6 Momcilovic [2010] VSCA 50 [35].

6 The Momcilovic Court only provided its ‘tentative views’ because ‘[n]o argument was addressed to the
Court on this question’: Ibid [101]. Indeed, three of the four parties sought the adoption of the Preferred
UKHRA-based methodology as propounded by Bell J in Kracke [2009] VCAT 646 [65], [67] — [235].

. Momcilovic [2010] VSCA 50 [102].

66 Ibid [103]. It is merely ‘part of the body of rules governing the interpretative task’: [102].

6 For sound and persuasive arguments about why s 32(1) creates a stronger obligation than the common
law presumptions, being arguments that are contrary to this conclusion of the Momcilovic Court, see
Carolyn Evans and Simon Evans, Australian Bills of Rights: The Law of the Victorian Charter and the
ACT Human Rights Act (LexisNexis Butterworths, Australia, 2008) [3.11] — [3.17].

@ Momcilovic [2010] VSCA 50 [103].
@ Ibid [104].
o Ibid.
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Nevertheless, SARC should be aware of a number of issues that flow from this lack of legal
certainty. First, it is by no means clear that the interpretation given to s 32(1) by the
Momcilovic Court is correct, with the reasoning of the Court of Appeal being open to
criticism. 1 refer SARC to Appendix 1,* which is an article | wrote critiquing the reasoning of
the Court of Appeal decision.

Secondly, for a greater exploration of the meaning of s 3(1)of the UK HRA and its related
jurisprudence, I refer you to Appendix 1,7Appendix 4 (pp 40-49)” and Appendix 2 (pp 51-
60).” This exploration of s 3(1) of the UK HRA will highlight that the s 32(1) additional
words ‘consistently with their purpose’ are merely, and were intended as, a codification of the
British jurisprudence on s 3(1) of the UK HRA, most particularly Ghaidan. Moreover, and of
particular relevance to my recommendation below, this more detailed discussion will
illustrate why it is not necessary to include the phrase ‘consistently with their purpose’ in the
rights-compatible statutory interpretation provision of s 32(1) in order to achieve a measure
of balance between the parliamentary intentions contained in the Charter and the
parliamentary intentions in any law being interpreted under the Charter. That is, s 3(1) of the
UK HRA achieves a balance between the parliamentary intentions contained in the UK HRA
and the parliamentary intentions in any law being interpreted under the UK HRA without the
additional words ‘consistently with their purpose.’ Indeed, the jurisprudence has ensured this.

Thirdly, for greater exploration of the reasons why s 32(1) of the Charter is and ought to be
considered a codification of Ghaidan, I refer you to Appendix 1 (pp 24-50),” Appendix 4

(pp 49-56) and Appendix 2 (pp 57-60).” This discussion is important as a contrast to the
reasoning of the Court of Appeal in Momcilovic. It also reinforces the need to be absolutely
explicit about any parliamentary intentions behind any amendments to the wording of s 32(1)
—that is, if s 32(1) is to be amended as per my recommendation below, Parliament must be
explicit about its intention that s 32(1) is a codification of Ghaidan.

Fourthly, beyond the implications from the debate about whether s 32(1) of the Charter
codifies Ghaidan or not, the methodology adopted in Momcilovic is problematic. The
Momcilovic Method (see above) undermines the remedial reach of the rights-compatible
statutory interpretation provision.™

n Julie Debeljak, “Who Is Sovereign Now? The Momcilovic Court Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 22(1) Public Law Review 15-51.

™ Julie Debeljak, “Who Is Sovereign Now? The Momcilovic Court Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 22(1) Public Law Review 15-51.

& Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victorian Charter on Human

Rights and Responsibilities: Drawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33 Monash University Law Review 9-71.

“ Julie Debeljak, ‘Submission to the National Consultation on Human Rights’, submitted to the National
Consultation on Human Rights Committee, 15 June 2009 (extracts).

& Julie Debeljak, ‘Who Is Sovereign Now? The Momcilovic Court Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 22(1) Public Law Review 15-51.

® Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victorian Charter on Human

Rights and Responsibilities: Drawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33 Monash University Law Review 9-71.

m Julie Debeljak, ‘Submission to the National Consultation on Human Rights’, submitted to the National
Consultation on Human Rights Committee, 15 June 2009 (extracts).

™ See especially, Julie Debeljak, “Who Is Sovereign Now? The Momcilovic Court Hands Back Power
Over Human Rights That Parliament Intended It To Have’ (2011) 22(1) Public Law Review 15, 21, 40-
41, 44-46.
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The “Preferred Method” to interpretation under a statutory human rights instrument should be
modelled on the two most relevant comparative statutory rights instruments — the UKHRA”
and the NZBORA.* The methodology adopted under both of these instruments is similar and,
by and large, settled. This method gives the interpretation power a remedial reach and focuses
on two classic “rights questions” and two “Charter questions”,* and can be summarised as
follows (“Preferred Method”):

The “Rights Questions”

First: Does the legislative provision limit/engage any of the protected rights in ss 8 to 27?
Second: If the provision does limit/engage a right, is the limitation justifiable under the
s 7(2) general limits power or under a specific limit within a right?

The “Charter Questions”

Third: If the provision imposes an unjustified limit on rights, interpreters must consider
whether the provision can be “saved” through a s 32(1) interpretation; accordingly, the
judge must alter the meaning of the provision in order to achieve rights-compatibility.
Fourth: The judge must then decide whether the altered rights-compatible interpretation
of the provision is “possible” and “consistent[] with [statutory] purpose”.

The Conclusion...

Section 32(1): If the s 32(1) rights-compatible interpretation is “possible” and
“consistent[] with [statutory] purpose”, this is a complete remedy to the human rights
issue.

Section 36(2): If the s 32(1) rights-compatible interpretation is not “possible” and not
“consistent[] with [statutory] purpose”, the only option is a non-enforceable declaration
of inconsistent interpretation under s 36(2).

Prior to the Momcilovic decision, three Supreme Court judges in separate decisions,
sanctioned the Preferred Method. In RJE, Nettle JA followed the Preferred Method® and
used s 32(1) to achieve a rights-compatible interpretation of s 11 of the Serious Sex Offenders
Monitoring Act 2005 (Vic), but did not consider it necessary to determine whether s 32(1)
replicated Ghaidan to dispose of the case.* Similarly, in Das, Warren CJ in essence followed
the Preferred Method # and used s 32(1) to achieve a rights-compatible interpretation of s 39

™ UKHRA (UK) c 42. The methodology under the UKHRA was first outlined in Donoghue [2001]
EWCA Civ 595 [75], and has been approved and followed as the preferred method in later cases, such
as, R v A[2001] UKHL 25 [58]; International Transport Roth GmbH v Secretary of State for the Home
Department [2002] EWCA Civ 158[149]; Ghaidan [2004] UKHL 30 [24].

& Bill of Rights Act 1990 (NZ) (“NZBORA?”). The current methodology under the NZBORA was outlined
by the majority of judges in R v Hansen [2007] NZSC 7 (‘Hansen’). This method is in contra-
distinction to an earlier method proposed in Moonen v Film and Literature Board of Review [2000] 2
NZLR 9 (NZCA) (known as “Moonen No 17).

8 Julie Debeljak, ‘Parliamentary Sovereignty and Dialogue under the Victorian Charter on Human
Rights and Responsibilities: Drawing the Line Between Judicial Interpretation and Judicial Law-
Making’ (2007) 33 Monash University Law Review 9, 28 and 32.

& See Nettle JA in RJE [2008] VSCA 265, [114] - [116].
8 Ibid [118] - [119]
& Re Application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [50] — [53]

(‘Das’). Warren CJ refers to Nettle JA’s endorsement of the approach of Mason NPJ in HKSAR v Lam
Kwong Wai [2006] HKCFA 84, and applies it: see Das [2009] VSC 381 [53]. Nettle JA indicates that
the Hong Kong approach is the same as the UKHRA approach under Poplar, and expressly follows the
Poplar approach: see RJE [2008] VSCA 265, [116]. This is why Warren CJ’s approach is described as
essentially following the UKHRA approach.
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of the Major Crime (Investigative Powers) Act 2004 (Vic), but did not need to determine the
applicability of Ghaidan to dispose of the case.® In Kracke, Bell J adopted the Preferred
Method® and held that s 32(1) codified s 3(1) as interpreted in Ghaidan. This issue of
methodology is more fully discussed in Appendix 1.%

SARC should give serious consideration to the need for a strong remedial reach in the rights-
compatible interpretation provision of s 32(1) of the Charter. Given that the judiciary has no
power to invalidate laws that unjustifiably limit the guaranteed rights, that s 39 does not
confer a freestanding cause of action or remedy for public authorities failing to meet their
human rights obligations, and that s 38(2) is an exception/defence to unlawfulness which is
expanded under Momcilovic (see below), a strong remedial reach for s 32(1) is vital.

SARC should also reinforce the strong remedial reach of s 32(1) in any amendments to the
wording of s 32(1) —that is, if s 32(1) is to be amended as per my recommendation below,
Parliament must be explicit about its intention that s 32(1) have a strong remedial reach.

Recommendation

Given the confusion that the additional words of “consistently with their purpose” in s 32(1)
of the Charter have generated, it is recommend that s 32(1) be amended. Section 32(1)
should be amended to remove the words “consistently with their purpose”, bringing s 32(1)
of the Charter into line with s 3(1) of the UK HRA. To bring s 32(1) into line with s 3(1)
addresses the two problems arising out of the Court of Appeal decision in Momcilovic — that
is, adoption of the wording of s 3(1) of the UK HRA will sanction a reading of s 32(1) that is
consistent with Ghaidan and re S, as was the apparent original intention of the Victorian
Parliament in enacting the Charter, and will allow the judiciary to adopt the Preferred
Methodology.

It is recommended further that the Parliament should also explicitly state in any Explanatory
Memorandum and Second Reading Speech to the amendment that the interpretation to be
given to amended s 32(1) is that of a codification of Ghaidan and re S, and that s 32(1) is
intended to have a strong remedial reach.

As is apparent from Momcilovic, the insertion of the phrase “consistently with their purpose”,
and the failure to explicitly (as opposed to implicitly) state that the additional words were
intended to codify Ghaidan in the Second Reading Speech and the Explanatory
Memorandum, permitted the Court of Appeal to reject what was otherwise the apparent
intention of the Victorian Parliament in enacting s 32(1). The recommended amendments and
the use of extrinsic materials as suggested should put the issue beyond doubt.

Section 38(1) flow on effect

There is one consequential issue to the narrow reading of s 32(1) of the Court of Appeal in
Momcilovic which bears mention. As mentioned above, s 38(1) outlines two situations where
a public authority will be considered to act unlawfully under the Charter: first, it is unlawful

& Das [2009] VSC 381 [172] — [175].

8 Kracke v Mental Health Review Board & Ors (General) [2009] VCAT 646, [52] — [65] (‘Kracke’)
& Ibid [65], [214].

8 Julie Debeljak, ‘Who Is Sovereign Now? The Momcilovic Court Hands Back Power Over Human

Rights That Parliament Intended It To Have’ (2011) 22(1) Public Law Review 15-51.
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for a public authority to act in a way that is incompatible with protected rights, and secondly,
it is unlawful for a public authority, when making a decision, to fail to give proper
consideration to a protected right. There are a number of exceptions to the application of

s 38(1) unlawfulness in the Charter, with one being of particular relevance. Under s 38(2),
there is an exception/defence to s 38(1) where the law dictates the unlawfulness; that is, there
is an exception/defence to the s 38(1) obligations on a public authority where the public
authority could not reasonably have acted differently, or made a different decision, because
of a statutory provision, the law or a Commonwealth enactment. This applies, for example,
where the public authority is simply giving effect to incompatible legislation.®

If a law comes within s 38(2), the interpretation provision in s 32(1) of the Charter becomes
relevant. If a law is rights-incompatible, s 38(2) allows a public authority to rely on the
incompatible law to justify a decision or a process that is incompatible with human rights.
However, an individual in this situation is not necessarily without redress because he or she
may have a counter-argument to s 38(2); that is, an individual may be able to seek a rights-
compatible interpretation of the provision under s 32(1) which alters the statutory obligation.
If the law providing the s 38(2) exception/defence can be given a rights-compatible
interpretation under s 32(1), the potential violation of human rights will be avoided. The
rights-compatible interpretation, in effect, becomes your remedy. The law is given a s 32(1)
rights-compatible interpretation, the public authority then has obligations under s 38(1), and
the s 38(2) exception/defence to unlawfulness no longer applies.

To the same extent that the Court of Appeal decision in Momcilovic reduces the application
of s 32(1), the s 38(2) exception/defence for public authorities is expanded. The counter-
argument to a s 38(2) claim is to interpret the alleged rights-incompatible law to be rights-
compatible under s 32(1) is strengthened because a rights-compatible interpretation is less
likely to be given. This counter-argument that an alleged victim might make is now
weakened to the same extent that s 32(1) is weakened by the Momcilovic Court. This has now
been confirmed by the Deputy-President of VCAT in Dawson v Transport Accident
Commission.*® This consequential effect of the Court of Appeal decision in Momcilovic gives
further support to the recommendation to amend s 32(1) of the Charter to remove the words
“consistently with their purpose”, bringing s 32(1) of the Charter into line with s 3(1) of the
UK HRA.

TERM OF REFERENCE: OPTIONS FOR REFORM OR IMPROVEMENT OF THE
REGIME FOR PROTECTING AND UPHOLDING RIGHTS AND
RESPONSIBILITIES — THE LIMITATIONS AND OVERRIDE PROVISIONS

The manner in which the Charter limits rights and provides for the override of rights raises
particular problems. The problems will be identified and explored, followed by suggestions
for reform and improvement of particular provisions.

& See the notes to Victorian Charter 2006 (Vic), s 38. Note that s 32(3) of the Victorian Charter states
that the interpretative obligation does not affect the validity of secondary legislation ‘that is
incompatible with a human rights and is empowered to be so by the Act under which it is made.” Thus,
secondary legislation that is incompatible with rights and is not empowered to be so by the parent
legislation will be invalid, as ultra vires the enabling legislation.

% Dawson v TAC [2010] VCAT (Reference No. G796/2009).
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Justifiable Limitations to Rights

There are two aspects to the limitations provisions which need to be addressed: first, the
presence of both internal and external limitations provisions; and secondly, the failure to
recognise absolute rights within the context of the general limitations provisions.

Internal and External Limitations

The Charter contains an external general limitations provision in s 7(2). Section 7(2)
provides that the guaranteed rights ‘may be subject under law only to such reasonable limits
as can be demonstrably justified in a free and democratic society based on human dignity,
equality and freedom, and taking into account’ various factors. The Charter also contains
internal limitations for certain rights; for example, s 15(3) states:

Special duties and responsibilities are attached to the right of freedom of expression
and the right may be subject to lawful restrictions reasonably necessary (a) to respect
the rights and reputation of other persons; or (b) for the protection of national
security, public order, public health or public morality.

There are two issues to consider here. The first is the selective nature of including internal
limitation provisions, and the second is whether both internal and external limitations
provisions are needed.

In relation to the first issue, the Charter only “borrows” one internal limitation provision
from the ICCPR — that for freedom of expression under art 19. It does not “borrow” the
internal limitation wording for other rights that are capable of justifiable limitation; in
particular for freedom of thought, conscience and religion (art 18), peaceful assembly

(art 21), and freedom of association (art 22). By way of comparison, the ECHR provides
internal limits for the right to privacy (art 8), freedom of thought, conscience and religion
(art 9), freedom of expression (art 10), and freedom of assembly and association (art 11). It is
not at all clear why the Charter only provides an internal limit under s 15(3).

In relation to the second issue, of whether internal or external limitations provisions are
preferable, there is no theoretical difference between them. Both internal and external
limitations achieve the same outcome — that a right may be limited if strict test of
reasonableness and demonstrable justifiability are met. Moreover, the tests for both internal
and external limitations consider very similar (if not identical) elements. Both internal and
external limitations tests both require: first, prescription by law; secondly, the achievement of
a legitimate legislative objective (as listed within the article itself in internal limits or not
restricted under general limitations provisions); and thirdly, necessity or justifiability in a
demaocratic society, which tends to require a combination of reasonableness (that is,
demonstration of a pressing social need) and proportionality (being made up of rationality,
minimum impairment and proportionality).®

A difference between the internal and external limitations provisions is that the internal
limitations provisions specifically list the legislative objectives that may be pursued when
justifiably limiting a right — for example, under s 15(3) of the Charter the legislative
objectives that can justifiably be pursued through a limitation are protection of the rights and

o Debeljak, Balancing Rights, above n 99, 425.
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reputation of other persons, and the protection of national security, public order, public health
or public morality. The external limitations provisions do not do this; the parliament is free to
pursue whatever legislative objectives it likes with respect to limiting rights, provided that
those legislative objectives are reasonable (i.c. pressing and substantial; that is, ‘of sufficient
importance to warrant overriding a constitutionally protected right or freedom”).*

There is no major advantage or strength to the internal listing of legislative objectives. The
specific listing of legislative objectives in internal provisions is of little practical assistance or
substantive impact because the legislative objectives of most rights-limiting laws can readily
be classified within the legislative objectives that tend to be listed as legitimate in internal
limitation provisions.® In other words, because of the open-textured and vague nature of the
specified legitimate legislative objectives listed in internal limitations clauses, these clauses
do not tend to restrict the objectives that can be pursued in rights-limiting legislation. For
example, one is hard pressed to think of a law that limits freedom of expression which could
not be characterised as having a legislative objective that protects the rights and reputation of
other persons, and/or protects national security, public order, public health or public morality.
Consequently, there is no major advantage in having the legitimate legislative objectives
specifically listed in internal clauses, rather than leaving the legitimate legislative objectives
open as per external limitation provisions.

Moreover, a strength of the external limitations provision is that a consistent approach to
assessing the justifiability of limitations is developed, which has many positive effects,
including contributing to certainty and consistency of the law, helping to de-mystify human
rights and justifiable limits thereto, and encouraging mainstreaming of human rights within
government because of the simplicity of assessing justifiable limits on human rights.

Given that the adoption of internal limitations provisions has been selective and without
apparent rationale, and the lack of any distinct advantage in their use, the use of an external
limitations provision is preferable to the use of internal limitations provisions. It is
recommended that s 7(2) be retained and that the internal limitation in s 15(3) be repealed.

Absolute Rights and Section 7(2)

It is appropriate to provide the capacity to balance rights against other rights, and other
valuable but non-protected principles, interests and communal needs, through a general
external limitations provision of the type contained in s 7(2) of the Charter. However, the
external limitations provision in s 7(2) applies to all of the guaranteed rights in the Charter,
and fails to recognise that some of the rights guaranteed are so-called “absolute rights” under
international law. To apply s 7(2) to all of the guaranteed rights violates international human
rights law to the extent that it applies absolute rights.

% R v Oakes [1986] 1 SCR 103, 138.
% For example, art 22(2) of the ICCPR, opened for signature 19 December 1966, 999 UNTS 171 (entered

into force 23 March 1976) states that:
[n]o restrictions may be placed on the exercise of [the right to freedom of association] other than those which are
prescribed by law and which are necessary in a democratic society in the interests of national security or public safety,
public order, the protection of public health or morals or the protection of the rights and freedoms of others.

Moreover, art 9(2) of the ECHR, opened for signature 4 November 1950, 213 UNTS 222 (entered into

force 3 September 1953) states that:
[flreedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and
are necessary in a democratic society in the interests of public safety, for the protection of public order, health or
morals, or for the protection of the rights and freedoms of others.
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Under international human rights law, absolute rights cannot be derogated from (or
overridden) and no circumstance justifies a qualification or limitation of such rights.*
Absolute rights in the ICCPR* include: the prohibition on genocide (art 6(3)); the prohibition
on torture or cruel, inhuman and degrading treatment or punishment (art 7); the prohibition
on slavery and servitude (arts 8(1) and (2)); the prohibition on prolonged arbitrary detention
(elements of art 9(1)); the prohibition on imprisonment for a failure to fulfil a contractual
obligation (art 11); the prohibition on the retrospective operation of criminal laws (art 15); the
right of everyone to recognition everywhere as a person before the law (art 16); and the right
to freedom from systematic racial discrimination (elements of arts 2(1) and 26).* To apply a
general external limitation provision to all protected rights violates international human rights
law to the extent that it applies to so-called “absolute rights”. For example, to the extent that
s 7(2) of the Charter applies to absolute rights, it does not conform to international human
rights law.*

Moreover, any argument suggesting that absolute rights are sufficiently protected under an
external general limitations provision, because a limitation placed on an absolute right will
rarely pass the limitations test (that is, that a limitation on an absolute right will rarely be
reasonable and demonstrably justified), does not withstand scrutiny (see especially Appendix
2, p435).»

The solution to this problem is to retain the generally-worded external limitations provision,
but to specify which protected rights it does not apply to. It is recommended that s 7(2) be

o When dealing with absolute rights, the treaty monitoring bodies have some room to manoeuvre vis-a-
vis purported restrictions on absolute rights when considering the scope of the right. That is, when
considering the scope of a right (that is, the definitional question as opposed to the justifiability of
limitations question), whether a right is given a broad or narrow meaning will impact on whether a law,
policy or practice violates the right. In the context of absolute rights, a treaty monitoring body may use
the definitional question to give narrow protection to a right and thereby allow greater room for
governmental behaviour that, in effect, restricts a right. However, the fact that absolute rights may be
given a narrow rather than a broad definition does not alter the fact that absolute rights (whether
defined narrowly or broadly) allow of no limitation. Indeed, the very fact that the treaty monitoring
bodies structure their analysis as a definitional question rather than a limitation question reinforces that
absolute rights admit of no qualification or limitation.

% The ICCPR, opened for signature 19 December 1966, 999 UNTS 171, (entered into force
23 March 1976) is a relevant comparator because, inter alia, the rights guaranteed in the Charter are
modelled on the rights guaranteed in the ICCPR.

% See American Law Institute, Restatement of the Law (Third): The Foreign Relations Law of the United
States (1987) vol 2, 161; Oscar Schachter, International Law in Theory and Practice (1991) 85,
extracted in Henry Steiner and Philip Alston, International Human Rights in Context (2™ edition,
Clarendon Press, Oxford, 2000) 230-231; Sarah Joseph, Jenny Schultz, and Melissa Castan, The
International Covenant on Civil and Political Rights: Cases, Materials and Commentary (2" edition,
Oxford University Press, 2004) [1.66], [25.75]. The Human Rights Committee describes the
prohibitions against the taking of hostages, abductions and unacknowledged detention as non-
derogable. ‘The absolute nature of these prohibitions, even in times of emergency, is justified by status
as norms of general international law’: Human Rights Committee, General Comment No 29: States of
Emergency (Article 4), UN Doc No CCPR/C/21/Rev.1/Add.11 (31 August 2001) [13] (‘General
Comment No 29°).

o To the extent that other domestic human rights instruments have general limitations powers that do not
account for absolute rights, they too do not conform to international human rights law. See eg,
Canadian Charter of Rights and Freedoms 1982, Part | of the Constitution Act 1982, being Schedule B
to the Canada Act 1982 (UK) c 11, ss 1 (‘Canadian Charter’); NZ Bill of Rights 1990 (N2), s 5.

% Julie Debeljak, ‘Submission to the National Consultation on Human Rights’, submitted to the National
Consultation on Human Rights Committee, 15 June 2009 (extracts).
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amended to exclude the following sections from its operation: ss 8, 10, 11(1), 11(2), 21(2),
21(8), and 27. This outcome should be achieved by legislative amendment to the Charter.

This solution may also be achieved through judicial interpretation of the Charter — given that
international jurisprudence is a legitimate influence on the s 32(1) interpretation obligation
under s 32(2), and that the Charter itself should be interpreted in light of the s 32 rights-
compatible interpretation obligation, the general limitations power in s 7(2) could be read
down by the judiciary so as not to apply to ss 8, 10, 11(1), 11(2), 21(2), 21(8), and 27.
However, parliamentary legislative reform under the four-year review seems like a more
appropriate vehicle for this change than jurisprudential reform.

| refer to Appendix 3.» The issue of whether a small number of rights ought to be excluded
from the external limitations provision is directly addressed (Appendix 3, pp 433-435). By
way of background, the different mechanisms for limiting rights (Appendix 3, pp 424-427),
and the main reasons linked to institutional design for justifying limitation to rights, namely
the preservation of parliamentary sovereignty and the creation of an institutional dialogue
about rights and their justifiable limits (Appendix 3, pp 427-432), are also explored.

Override the Provision

Superfluous

It is unclear why an override provision was included in the Charter. Override provisions are
necessary in certain “dialogue” models of human rights instrument, such as the Canadian
Charter, in order to preserve parliamentary sovereignty - that is, because the judiciary is
empowered to invalidate legislation that unjustifiably limits guaranteed rights, the parliament
requires an override power in order to preserve its sovereignty. This is not the situation under
the Charter. It is not necessary to include an override provision in the Charter because of the
circumscription of judicial powers.

Under the Charter, as under the UK HRA, judges are not empowered to invalidate legislation;
rather, judges are only empowered to interpret legislation to be rights-compatible where
possible and consistent with statutory purpose (s 32), or to issue a non-enforceable
declaration of inconsistent interpretation (s 36). Under the Charter, use of the override
provision will never be necessary because judicially-assessed s 36 incompatible legislation
cannot be judicially invalidated, and unwanted or undesirable s 32 judicial rights-compatible
interpretations of legislation can be altered by the parliament by way of ordinary legislation.
The parliament may choose to use the override power to avoid the controversy of ignoring a
judicial declaration which impugns legislative objectives or legislative means to achieve
legislative objectives; however, surely use of the override itself would cause equal, if not
more, controversy than the Parliament simply ignoring the declaration.

Inadequate Safequards

One might nevertheless accept the inclusion of an override power — even if it was superfluous
— if it did not create other negative consequences. This cannot be said of the override

% Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations and Overrides of
Rights under the Victorian Charter of Human Rights and Responsibilities Act 2006” (2008) 32
Melbourne University Law Review 422-469.
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provision in s 31 of the Charter. A major problem with s 31 is the supposed safeguards
regulating its use. Overrides are exceptional tools; overrides allow a government and
parliament to temporarily suspend guaranteed rights that they otherwise recognise as a vital
part of a modern democratic polity. In international law, the override equivalent — the power
to derogate — is similarly recognised as a necessity, albeit an unfortunate necessity.

In recognition of this exceptionality, the power to derogate is carefully circumscribed in
international and regional human rights law. First, in the human rights context, some rights
are non-derogable, including the right to life, freedom from torture, and slavery. Second,
most treaties allow for derogation, but place conditions/limits upon its exercise. The power to
derogate is usually (a) limited in time — the derogating measures must be temporary; (b)
limited by circumstances — there must be a public emergency threatening the life of the
nation; and (c) limited in effect — the derogating measure must be no more than the
exigencies of the situation require and not violate international law standards (say, of non-
discrimination).

In contrast, the Charter does not contain sufficient safeguards. To be sure, the does Charter
provides that overrides are temporary, by imposing a 5-year sunset clause — which, mind you,
is continuously renewable in any event. However, it fails in three important respects.

First, the override provision can operate in relation to all rights. There is no category of non-
derogable rights. This lack of recognition of non-derogable rights contravenes international
human rights obligations.

Secondly, the conditions placed upon its exercise do not reach the high standard set by
international human rights law. The circumstances justifying an override under the Charter
are labelled “exceptional circumstances”. However, in fact, the supposed “exceptional
circumstances” are no more than the sorts of circumstances that justify “unexceptional
limitations”, rather that the “exceptional circumstances” necessary to justify a derogation in
international and regional human rights law. Let me explain.

Under the Charter, “exceptional circumstances” include ‘threats to national security or a state
of emergency which threatens the safety, security and welfare of the people of Victoria.”*
These fall far short of there being a public emergency that threatens the life of the nation, as
per the international and regional human rights obligations. Indeed, the circumstances
identified under the Charter are not “exceptional” at all. Factors such as public safety,
security and welfare are the grist for the mill for your “unexceptional limitation” on rights. If
you consider the types of legislative objectives that justify “unexceptional limitations” under
the ICCPR and the ECHR, public safety, security and welfare rate highly.

So why does this matter — why does it matter that an “exceptional override” provision is
utilising factors that are usually used in the “unexceptional limitations” context?

One answer is oversight. When the executive and parliament place a limit on a right because
of public safety, security or welfare, such a decision can be challenged in court. The
executive and parliament must be ready to argue why the limit is reasonable and justified in a
free and democratic society, against the specific list of balancing factors under s 7(2).* The

100 Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill 2006 (Vic) 21
101 Section 7(2) of the Victorian Charter outlines factors that must be balanced in assessing a limit, as
follows: (a) the nature of the right; (b) the importance of the purpose of the right; (c) the nature and
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executive and parliament must be accountable for limiting rights and provide convincing
justifications for such action. The judiciary then has the opportunity to contribute its opinion
as to whether the limit is justified. If the judiciary consider that the limit is not justified, it can
then exercise its s 32 power of interpretation where possible and consistent with statutory
purpose, or issue a s 36 declaration of incompatibility.

However, if parliament uses the “exceptional override” to achieve what ought to be achieved
via an “unexceptional limitation”, the judiciary is excluded from the picture. An override in
effect means that the s 32 interpretation power and the s 36 declaration power do not apply to
the overridden legislation for five years. There is no judicial oversight for overridden
legislation as compared to rights-limiting legislation.

Another answer is the way the Charter undermines human rights. By setting the standard for
overrides and “exceptional circumstances” too low, it places human rights in a precarious
position. It becomes too easy to justify an absolute departure from human rights and thus
undermines the force of human rights protection.

Thirdly, another problem with the override provision is the complete failure to regulate the
effects of the derogating or overriding measure. Section 31 of the Charter does not limit the
effect of override provisions at all. There is no measure of proportionality between the
exigencies of the situation and the override measure, and nothing preventing the Victorian
Parliament utilising the override power in a way that unjustifiably violates other international
law norms, such as, discrimination. To this extent, s 32 falls short of equivalent international
and regional human rights norms.

Each of these arguments is more fully developed in Appendix 3, especially at pp 436-453.*>
Appendix 3 also examines the override in the context of the Victorian Government’s stated
desire to retain parliamentary sovereignty and establish an institutional dialogue on rights
(pp 453-58). It further assesses the superior comparative methods for providing for
exceptional circumstances, be they via domestic override or derogation provisions under the
British, Canadian and South African human rights instruments (pp 458-68)).

Recommendation

In conclusion, an override provision does serve a vital purpose under the Canadian model —
that of preserving parliamentary sovereignty. An override provision is not necessary under
the “dialogue” model adopted by the Charter. Moreover, the override provision contained in
the Charter is inadequate in terms of recognising non-derogable rights, and in terms of
conditioning the use of the override/derogation power, especially in relation to the
circumstances justifying an override/derogation and regulating the effects of
override/derogation. Accordingly, it is recommended that s 31 of the Charter should be
repealed.

extent of the limitation; (d) the relationship between the limitation and its purposes; and (e) any less
restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve — a
minimum impairment test.

Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations and Overrides of
Rights under the Victorian Charter of Human Rights and Responsibilities Act 2006” (2008) 32
Melbourne University Law Review 422-469.
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If repeal of the override provision is not a politically viable option, it is recommended that
s 31 should be amended to more closely reflect a proper derogation provision — that is, it
should be amended to be modelled on the derogation provisions under art 4 of the ICCPR, as
is the case under s 37 of the South African Bill of Rights.* Article 4 of the ICCPR states:

In time of public emergency which threatens the life of the nation and the existence of
which is publicly proclaimed, States may take measures of derogation from
obligations under the present Covenant to the extent strictly required by the
exigencies of the situation, provided measures are not inconsistent with other
obligations under international law and do not involve discrimination on basis of race,
colour, sex, language, religion or social origin.

Section 37 of the South African Bill of Rights* states, inter alia:

(1) A state of emergency may be declared only in terms of an Act of Parliament, and
only when (a) the life of the nation is threatened by war, invasion, general
insurrection, disorder, natural disaster or other public emergency; and (b) the
declaration is necessary to restore peace and order.

(4) Any legislation enacted in consequence of a declaration of a state of emergency
may derogate from the Bill of Rights only to the extent that (a) the derogation is
strictly required by the emergency; and (d) the legislation is (i) consistent with the
Republic's obligations under international law applicable to states of emergency; (ii)
conforms to subsection (5); and (iii) is published in the national Government Gazette
as soon as reasonably possible after being enacted.

(5) No Act of Parliament that authorises a declaration of a state of emergency, and no
legislation enacted or other action taken in consequence of a declaration, may permit
or authorise (a) indemnifying the state, or any person, in respect of any unlawful act;
(b) any derogation from this section; or (c) any derogation from a section mentioned
in column 1 of the Table of Non-Derogable Rights, to the extent indicated opposite
that section in column 3 of the Table.

See further Appendix 3, p 440, and pp 458-61.%

Economic, Social and Cultural Rights

Any amendment to s 31 of the Charter modelled on art 4 of the ICCPR and s 37 of the South
African Bill of Rights will have to account for the fact that ICESCR does not contain an
explicit power of derogation. It appears that derogation from economic, social and cultural
rights is not allowed under international human rights law. This absence of a power to
derogate is explicable because derogation is unlikely to be necessary given that a State

108 Constitution of the Republic of South Africa 1996 (RSA), s 37.
104 Constitution of the Republic of South Africa 1996 (RSA), s 37.
105 Julie Debeljak, ‘Balancing Rights in a Democracy: The Problems with Limitations and Overrides of

Rights under the Victorian Charter of Human Rights and Responsibilities Act 2006” (2008) 32
Melbourne University Law Review 422-469.
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Parties’ obligations under art 2(1) of the ICESCR are limited to progressive realisation to the
extent of its available resources, as follows:

each State party ... undertakes to take steps, individually and through international
assistance and co-operation, ... to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognised in the
present Covenant, by all appropriate means, including particularly the adoption of
legislative measures

It is recommended that any amendment to s 31 regarding override/derogation not extend to
any economic, social and cultural rights that are recognised in the Charter.
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SUBMISSION ON HOW BEST TO PROTECT AND PROMOTE
HUMAN RIGHTS IN VICTORIA

By Dr Julie Debeljak
Associate Director, Castan Centre for Human Rights Law
Faculty of Law
Monash University

INTRODUCTION

This submission is in two parts: (a) the first part is this memorandum that answers the questions
posed by the Human Rights Consultation Committee (the ‘Committee’) in brief and (b) the second
part is my past research and publications that more fully explores the issues (see attached). The first
part is to be read in conjunction with the second part. For ease of reference, in the first part I direct
the Committee to specific page references in the second part.

QUESTION 1: IS CHANGE NEEDED IN VICTORIA TO BETTER PROTECT HUMAN
RIGHTS?

Change is needed in Victoria to better protect human rights. Basically, under the domestic law of
Victoria (and, for that matter, Australian law), the representative arms of government have an
effective monopoly over the protection and promotion of human rights. The judiciary has a limited
role in protecting and promoting rights.

This is due to three main factors, as discussed below:

1) The paucity of constitutionally protected human rights guarantees: The Victorian Constitution
does not comprehensively guarantee human rights. Even if the Victorian government were to
incorporate human rights guarantees into the Victorian Constitution, such provisions would
have to be subject to a restrictive legislative procedure (i.e. a ‘manner and form’ provision) to be
effective.

Similarly, the Commonwealth Constitution does not comprehensively guarantee human rights.
Although it contains three express human rights proper — the right to trial by jury on indictment
(s 80), freedom of religion (s 116), and the right to be free from discrimination on the basis of
interstate residence (s 117) — and two implied freedoms — the implied separation of the judicial
arm from the executive and legislative arms of government, and the implied freedom of political
communication — this falls far short of a comprehensive list of civil, political, economic, social
and cultural rights. A cursory comparison of these rights with the International Covenant of
Civil and Political Rights (1966) (‘ICCPR’”) demonstrates this. Moreover, these rights have most
often been interpreted narrowly by the courts.

The result is that the representative arms of government have very wide freedom when creating
and enforcing laws. That is, the narrower our rights and the narrower the restrictions on

governmental activity, the broader the power to impact on our human rights.

See further pages 12 to 16 of Julie Debeljak, Human Rights and Institutional Dialogue: Lessons
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for Australian from Canada and the United Kingdom, PhD Thesis, Monash University, 2004
(‘Human Rights and Institutional Dialogue’).

The partial and fragile nature of statutory human rights protection: Commonwealth and
Victorian laws provide statutory protection of human rights. These statutory regimes, in part,
implement the international human rights obligations successive Australian governments have
voluntarily entered into.

The main advantage of the statutory regimes is that they are more comprehensive than the
constitutional protections offered. The disadvantages, however, far outweigh this advantage.
The disadvantages are, inter alia, as follows:

a) the scope of the rights protected by statute is much narrower than that protected by
international human rights law;

b) there are exemptions from the statutory regimes, allowing exempted persons to act free from
human rights obligations;

c) the interpretation of human rights statutes by courts and tribunals has generally been
restrictive;

d) the human rights commissions established under the statutes are only as effective as the
representative arms of government allow them to be; and

e) these are only statutory protections — parliament can repeal or alter these protections via the
ordinary legislative process.

See further pages 17 to 22 of Human Rights and Institutional Dialogue.

The domestic impact (or lack thereof) of our international human rights obligations: The
representative arms of government enjoy a monopoly over the choice of Australia’s
international human rights obligations, and their implementation in the domestic legal regime.
Moreover, these powers rest in the Commonwealth representative arms, not the Victorian
representative arms. In terms of choice, the Commonwealth Executive decides which
international human rights treaties Australia should ratify (s 61 of the Commonwealth
Constitution). In terms of domestic implementation, the Commonwealth Parliament controls the
relevance of Australia’s international human rights obligations within the domestic legal system.
The ratification of an international human rights treaty by the executive gives rise to
international obligations only. A treaty does not form part of the domestic law of Australia until
it is incorporated into domestic law by the Commonwealth Parliament.

The judiciary alleviates the dualist nature of our legal system in a variety of ways:

a) there are rules of statutory interpretation that favour interpretations of domestic laws that are
consistent with our international human rights obligations;

b) our international human rights obligations influence the development of the common law;

¢) international human rights obligations impact on the executive insofar as the ratification of
an international treaty alone, without incorporation, gives rise to a legitimate expectation
that an administrative decision-maker will act in accordance with the treaty, unless there is
an executive or legislative indication to the contrary (Teoh decision).

Basically, Australia’s international human rights obligations offer very little protection within
the domestic system, whether one is considering the Commonwealth or Victorian jurisdictions.
In particular, the rules of statutory interpretation are weak, especially because clear legislative
intent can negate them. Moreover, reliance on the common law is insufficient, especially given

2
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that judges can only protect human rights via the common law when cases come before them,
which means that protection will be incomplete. The common law can also be overturned by
statute. Furthermore, the decision of Teoh offers only procedural (not substantive) protection,
and its effectiveness and status is in doubt — the Commonwealth legislature is poised to override
it by legislation and a majority of judges on the High Court have recently questioned its
correctness (see pages 26 to 27 of Human Rights and Institutional Dialogue).

See further pages 22 to 36 of Human Rights and Institutional Dialogue.

It is important to note that the representative monopoly over the protection and promotion of human
rights results in problematic consequences. First, human rights in Australia are under-enforced. The
Commonwealth has signed the six major international human rights treaties.' Despite this
international commitment to the promotion and protection of human rights, there are insufficient
mechanisms to enforce those basic human rights within the domestic system, whether within the
Commonwealth or Victorian jurisdictions. Secondly, and consequently, aggrieved persons and
groups are denied an effective non-majoritarian forum within which their human rights claims can
be assessed.2 This, in turn, has lead to increasing recourse to the judiciary, placing pressures on the
judiciary which ultimately test the independence of the judiciary and the rule of law. In particular,
when individuals turn to the judiciary as a means of final recourse to resolve human rights disputes,
the judiciary is often accused of illegitimate judicial law-making or judicial activism. See further
pages 37 to 48 of Human Rights and Institutional Dialogue.

Finally, it must be acknowledged that the conventional safeguards against human rights abuses
under the Australian system — parliamentary sovereignty and responsible government — are
inadequate bulwarks for human rights. See further pages 48 to 52 of Human Rights and Institutional
Dialogue.

QUESTION 2: IF CHANGE IS NEEDED. HOW SHOULD THE LAW BE CHANGED TO
ACHIEVE THIS?

The law in Victoria needs to be changed to address the lack of effective human rights protections.
Ideally, a comprehensive statement of rights should be inserted into the Victorian Constitution and
protected by a valid restrictive procedure. If the constitutional route is to be taken, it should be
modelled on the Canadian Charter of Rights and Freedoms (1982) (the ‘Charter’). Despite being a
constitutional document, the Charter has mechanisms that protect the sovereignty of parliament,
thus addressing the need to preserve the sovereignty of parliament evident in the Statement of
Intent. The reasons for this will be discussed below in Question 4.

1 The International Covenant on Civil and Political Rights, opened for signature 19 December 1966, 999 UNTS
171 (entered into force 23 March 1976) (‘ICCPR’); the International Covenant on Economic, Social and
Cultural Rights, opened for signature 16 December 1966, 999 UNTS 3 (entered into force 3 January 1976)
(‘ICESCR?); the Convention on the Elimination of All Forms of Racial Discrimination, open for signature 7
March 1966, 660 UNTS 195 (entered into force 4 January 1969) (‘CERD’); the Convention on the Elimination
of All Forms of Discrimination Against Women (‘CEDAW?’), opened for signature 18 December 1979, 1249
UNTS 13 (entered into force 3 September 1981); the Convention Against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment, opened for signature 10 December 1984, 1465 UNTS 85 (entered into
force 26 June 1987) (‘CAT’); and the Convention on the Rights of the Child, opened for signature 20
November 1989, 1577 UNTS 3 (entered into force 2 September 1990) (‘CROC”).

2 The domestic fora have limited rights jurisdictions only and are vulnerable to change; the international fora are
non-binding and increasingly ignored.
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If constitutional protection was not supported, the next best alternative would be to protect and
promote human rights via an ordinary statute. If the statutory protection route is taken, it should be
modelled on the Human Rights Act 1998 (UK) (the ‘HRA”). The reasons for this will be discussed
below in Question 4.

The Bill of Rights 1990 (NZ) does not offer adequate protection. This model offers little more
protection than the current common law of Victoria and Australia. The Human Rights Act 2004
(ACT) (the ‘ACT-HRA”) does not go as far as the HRA, in that does not apply to ‘public
authorities’ in the same way as the HRA. Under ss 6 to 9 of the HRA, it is unlawful for a public
authority to exercise its powers under compatible legislation in a manner that is incompatible with
rights. This gives rise to various causes of actions against the public authorities, without which the
HRA would be less effective. This is further discussed below in Question 5.

QUESTION 3: IF VICTORIA HAS A CHARTER OF HUMAN RIGHTS. WHAT RIGHTS
SHOULD IT PROTECT?

Any Victorian Charter of Human Rights should protect all human rights and should have some
recognition of the special rights of Indigenous Australians. The Statement of Intent seems to limit
the community consultation to consideration of civil and political rights. This is disappointing,
given that civil, political, economic, social, cultural, developmental, environmental and other group
rights are indivisible, interdependent and inter-related.:: Any human rights package must
comprehensively protect and promote all categories of human rights for it to be effective.*

Due to time constraints, [ will address in brief the two inter-related arguments against economic,
social and cultural rights contained in the Statement of Intent: (a) that ‘Parliament rather than the
courts should continue to be the forum where issues of social and fiscal policy are scrutinised and
debated’; and (b) that ‘such rights can raise difficult issues of resource allocation’.

These arguments are basically about justiciability — civil and political rights have historically been
considered to be justiciable, whereas economic, social and cultural rights have not been regarded to
be justiciable. This has been based on the absence or presence of certain qualities. What qualities
must a right, and its correlative duties, possess in order for the right to be justiciable? To be
justiciable, a right is to be stated in the negative, cost-free, immediate and precise. A non-justiciable
right imposes positive obligations, is costly, is to be progressively realised and vague. Traditionally
civil and political rights are considered to fall within the former category, whilst economic, social
and cultural rights fall within the latter category. These are artificial distinctions. All rights have

3 See the Vienna Declaration and Programme of Action: Report of the World Conference on Human Rights, UN
Doc A/CONF.157/23 (1993) amongst others.

4 Susan Marks, The Riddle of All Constitutions: International Law, Democracy, and the Critique of Ideology
(Oxford University Press, Oxford, 2000), especially ch 3, ch4, 110, 116; K D Ewing, ‘The Charter and
Labour: The Limits of Constitutional Rights’, in Gavin W Anderson (ed) Rights and Democracy: Essays in
UK-Canadian Constitutionalism (Blackstone Press Ltd, Great Britain, 1999) 75; K D Ewing, ‘Human Rights,
Social Democracy and Constitutional Reform’, in Conor Gearty and Adam Tomkins (eds), Understanding
Human Rights, (Mansell Publishing Ltd, London, 1996) 40; Dianne Otto, ‘Addressing Homelessness: Does
Australia’s Indirect Implementation of Human Rights Comply with its International Obligations?’ in Tom
Campbell, Jeffrey Goldsworthy and Adrienne Stone (eds), Protecting Human Rights: Instruments and
Institutions (Oxford University Press, Oxford, 2003) 281; Joel Bakan, Just Words: Constitutional Rights and
Social Wrongs (University of Toronto Press, Toronto, 1997).
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positive and negative aspects, have cost-free and costly components, are certain of meaning with
vagueness around the edges, and so on.s

Let us consider some examples. The right to life — a classic civil and political right — highlights this.
Assessing this right in line with the Maastricht principles,® first, States have the duty to respect the
right to life, which is largely comprised of negative, relatively cost-free duties such as the duty not
to take life. Secondly, States have the duty to protect the right to life. This is a partly negative and
partly positive, and partly cost-free and partly costly, duty to regulate society so as to diminish the
risk that third parties will take each other’s lives. Thirdly, States have a duty to fulfil the right to life,
which is comprised of positive and costly duties such as the duty to ensure low infant mortality, to
ensure adequate responses to epidemics and so on.

The right to adequate housing — a classic economic and social right — also highlights this. First,
States have a duty to respect the right to adequate housing, which is a largely negative, cost-free
duty, such as the duty not to forcibly evict people. Secondly, States have a duty to protect the right
to adequate housing, which is the partly negative and partly positive, partly cost-free and partly
costly, duties, such as the duty to regulate evictions by third parties (such as, landlords and
developers). Thirdly, States have a duty to fulfil the right to adequate housing, which is a positive
and costly duty, such as the duty to house the homeless and ensure a sufficient supply affordable
housing.

Furthermore, the experience of South Africa highlights that economic, social and cultural rights are
justiciable. The South African Constitutional Court has and is enforcing economic, social and
cultural rights. The Constitutional Court’s decisions highlight that enforcement of economic, social
and cultural rights is about the rationality and reasonableness of decision making; that is, the State
is to act rationally and reasonable in the provision of social and economic rights. So, for example,
the government need not go beyond its available resources in supplying adequate housing and
shelter; rather, the court will ask whether the measures taken by the government to protect the right
to adequate housing were reasonable.” This type of judicial supervision is well known to the
Victorian and Australian legal systems, being no more and no less than what we require of
administrative decision makers. For this reason, economic, social and cultural rights ought to be
included in the Victorian Charter of Human Rights.

Particularly in Australia, a bill of rights should contain some recognition of the rights of indigenous
peoples, which must include the right to self-determination and the economic, social and cultural
rights that flow from this. The linguistic rights of the Charter exemplify constitutionally entrenched
human rights specifically pertaining to indigenous peoples. The broader settlement of the rights of
indigenous peoples in Canada did not take place within the Charter; rather, the rights of indigenous
peoples are included in s 35 of the Constitution Act 1982. The symbolism of this has caused much
controversy in Canada. In Victoria, indigenous peoples’ rights should be protected within the
Charter of Human Rights proper, and the rights protected must be broad enough to counter the
dispossession, discrimination and inequalities suffered.

s See generally D. Warner, “An Ethics of Human Rights”, (1996) 24 Denver Journal of International Law and
Policy 395. See further P. Hunt, “Reclaiming Economic, Social and Cultural Rights”, (1993) Waikato Law
Review 141.

6 The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (1997).

7 See further Soobramoney v Minister of Health (Kwazulu-Natal) 1997, Government of South Africa v

Grootboom 2001, Minister of Health v Treatment Action Campaign 2002.
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QUESTION 4: WHAT SHOULD BE THE ROLE OF OUR INSTITUTIONS OF
GOVERNMENT IN PROTECTING HUMAN RIGHTS?

When contemplating human rights protection within a domestic setting, we must consider the
institutional model to be adopted. One issue dominates the institutional design question. Human
rights must be reconciled with democracy. In particular, judicial enforcement of human rights
against the representative arms of government may produce anti-democratic tendencies.

Traditional Approaches to the Role of the Institutions of Government

Let us consider two traditional approaches to domestic protection of human rights, that of Australia
and the United States of America (‘United States’), both of which illustrate the institutional debates.

1) Australia:

In Australia, as discussed above in Question 1, the representative arms of government — the
legislature and executive — have an effective monopoly on the promotion and protection of
human rights. This effective representative monopoly over human rights is problematic. There is
no systematic requirement on the representative arms of government to assess their actions
against minimum human rights standards. Where the representative arms voluntarily make such
an assessment, it proceeds from a narrow viewpoint — that of the representative arms, whose
role is to negotiate compromises between competing interests and values, which promote the
collective good, and whom are mindful of majoritarian sentiment.

There is no constitutional, statutory or other requirement imposed on the representative arms to
seek out and engage with institutionally diverse viewpoints, such as that of the differently
placed and motivated judicial arm of government. In particular, there is no requirement that
representative actions be evaluated against matters of principle in addition to competing
interests and values; against requirements of human rights, justice, and fairness in addition to
the collective good; against unpopular or minority interests in addition to majoritarian
sentiment. There is no systematic, institutional check on the partiality of the representative arms,
no broadening of their comprehension of the interests and issues affected by their actions
through exposure to diverse standpoints, and no realisation of the limits of their knowledge and
processes of decision-making.

These problems undermine the protection and promotion of human in rights in Victoria and
Australia. Despite Australia’s commitment to the main body of international human rights
norms, there is no domestic requirement to take human rights into account in governmental
decision-making; and, when human rights are accounted for, the majoritarian-motivated
perspectives of the representative arms are not necessarily challenged by other interests,
aspirations or views. Moreover, the effective representative monopoly over human rights tends
to de-legitimise judicial contributions to the human rights debate. When judicial contributions
are forthcoming — say, through the development of the common law — they are more often
viewed as judicially activist interferences with majority rule and/or illegitimate judicial
exercises of law-making power, than beneficial and necessary contributions to an inter-
institutional dialogue about human rights from a differently placed and motivated arm of
government.

One way to move beyond the effective representative monopoly about human rights is by the
adoption of a comprehensive human rights instrument which requires governmental actions to
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be justified against minimum human rights standards, and gives each arm of government a role
in the refinement and enforcement of the guaranteed human rights. This is not, however,
without controversy. We return to the debate over institutional design. Human rights and
democracy are often characterised as irreconcilable concepts — the protection of the rights of the
minority is supposedly inconsistent with democratic will formation by the process of majority
rule. In particular, judicial review of the decisions of the representative arms against human
rights standards is often characterised as anti-democratic — allowing the unelected judiciary to
review and invalidate the decisions of the elected arms supposedly undermines democracy. It is
assumed that a judicially enforceable human rights instrument replaces a representative
monopoly (or monologue) over human rights with a judicial monopoly (or monologue); or,
more simply, replaces parliamentary supremacy with judicial supremacy.

United States:

This brings us to the United States. The anti-democratic concerns relating to judicial
enforcement of human rights are grounded in this model. The United States adopted the
traditional model of domestic human rights protection, which relies heavily on judicial review
of legislative and executive actions on the basis of human rights standards. Under the United
States Constitution (‘US Constitution”), the judiciary is empowered to invalidate legislative and
executive actions that violate the rights contained therein.

If the legislature or executive disagree with the judicial vision of the scope of a right or its
applicability to the impugned action, their choices for reaction are limited. The representative
arms can attempt to limit human rights by changing the US Constitution, an onerous task that
requires a Congressional proposal for amendment which must be ratified by the legislatures of
three-quarters of the States of the Federation.* Alternatively, the representative arms can attempt
to limit human rights by controlling the judiciary. This can be attempted through court-stacking
and/or court-bashing. Court-stacking and/or court-bashing are inadvisable tactics, given the
potential to undermine the independence of the judiciary, the independent administration of
justice, and the rule of law — all fundamental features of modern democratic nation States.

Given the difficulty associated with representative responses to judicial invalidation, the US
Constitution essentially gives judges the final word on human rights and the limits of
democracy. Hence, the perception that comprehensive protection of human rights transfers
supremacy from the elected arms of government to the unelected judiciary; replaces the
representative monopoly (or monologue) over human rights with a judicial monopoly (or
monologue); and results in illegitimate judicial sovereignty, rather than legitimate representative
sovereignty. At this stage you may be wondering why the representative arms should be able to
respond to a judicial invalidation — the answer to this question lies in the features of human
rights and democracy, as discussed on the following page.

Modern Approaches to the Role of the Institutions of Government

The traditional models discussed either support a representative monopoly (Australian) or a judicial
monopoly (American), both of which pose problems. Rather than adopting a representative or

US Constitution (1787), art V. An alternative method of constitutional amendment begins with a convention;
however, this method is yet to be used. See further Lawrence M Friedman, American Law: An Introduction
(2" edition, W W Norton & Company Ltd, New York, 1998). The Australian and Canadian Constitutions
similarly employ restrictive legislative procedures for amendment: see respectively Constitution 1900 (Imp)
63&64 Vict, ¢ 12, s 128; Constitution Act 1982, being Schedule B to the Canada Act 1982 (UK) ¢ 11, s 38.
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judicial monopoly over human rights, I propose Victoria pursue a model that promotes an inter-
institutional dialogue about human rights. This brings us to the Canadian Charter and the British
HRA. These modern human rights instruments establish an inter-institutional dialogue between the
arms of government about the definition, scope and limits of democracy and human rights. Each of
the three arms of government has a legitimate and beneficial role to play in interpreting and
enforcing human rights. Neither the judiciary, nor the representative arms have a monopoly over the
rights project. This dialogue is in contrast to both the representative monologue that we have in
Victoria, and the judicial monologue that exists under the US Bill of Rights.

1) Human Rights and Democracy — reconcilable?

Before considering the Charter and the HRA in detail, let us think a little more about human
rights and democracy. First, human rights and democracy are not irreconcilable ideals. There
certainly are tensions between modern notions of democracy and human rights, with human
rights constituting and limiting democracy, and democratic values being capable of justifiably
limiting human rights under modern human rights instruments. However, tensions between
human rights and democracy are healthy and constructive ones that are necessary in diverse,
inclusive, modern polities.

2) Features of Human Rights and Democracy?

Secondly, when we seek to define grand notions, such as democracy and human rights, we must
remember that democracy and human rights are (a) indeterminate concepts, (b) subject to
persistent disagreement, (¢) continually evolving, and (d) should be used as tools to critique
governmental action.’ In other words, human rights and democracy are not subjects of
Consensus.

Given these features, allowing many varied institutional perspectives to contribute to the
resolution of conflicts between human rights and democracy is imperative. These features
highlight why the Australian representative monopoly and the United States judicial monopoly
are inappropriate — why should one arm of government have the final say over disputes about
human rights and democracy that are by definition incapable of consensus, let alone objectively
correct solutions.

See further pages 59 to 69 of Human Rights and Institutional Dialogue.
The Charter

It is necessary to briefly outline the main features of the Charter and the HRA before fully exploring
the notion of an inter-institutional dialogue.

The Charter is contained within the Canadian Constitution. Section 1 guarantees a variety of
essentially civil and political rights;*however, under s 1, limits may justifiably be imposed on the

o See generally James Tully, ‘The Unfreedom of the Moderns in Comparison to Their Ideals of Constitutional
Democracy’ (2002) 65 Modern Law Review 204; Susan Marks, The Riddle of All Constitutions: International
Law, Democracy, and the Critique of Ideology (Oxford University Press, Oxford, 2000); Susan Marks,
‘International Law, Democracy and the End of History’ in Fox, G H and Roth, B R (eds), Democratic
Governance and International Law (Cambridge University Press, Cambridge, 2000) 532.

10 Such as fundamental freedoms, democratic rights, mobility rights, legal rights, equality rights, official
language rights, and minority language educational rights: see Charter, Part I of the Constitution Act 1982,
being Schedule B to the Canada Act 1982 (UK) ¢ 11, ss 2-23.
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protected rights. The judiciary is empowered to invalidate legislation that offends a Charter right
and which cannot be justified under s 1. The Charter also contains an ‘override clause’.

Section 33(1) allows the parliament to enact legislation notwithstanding the provisions of the
Charter. Thus, if the judiciary invalidate a law, parliament can respond by re-enacting the law
notwithstanding the Charter.

The HRA

The HRA incorporates the rights contained in the European Convention on Human Rights (1951)
(‘ECHR’) into the domestic law of Britain. It is an ordinary Act of Parliament, but there is a general
consensus that it will be close to impossible to repeal. There are two aspects to the HRA. The first of
the two relates to the institutional question currently being considered. The second aspect relates to
the enforceability of the HRA against public authorities which will be discussed below in

Question 5.

In relation to the institutional question, section 3 imposes an interpretative obligation on the
judiciary. The judiciary must interpret primary legislation, so far as it is possible to do so, in a way
that is compatible with the incorporated Convention rights.'> However, under s 4, the judiciary is
not empowered to invalidate legislation that cannot be read compatibly with Convention rights.
Rather, primary incompatible legislation stands and must be enforced. All the judiciary can do is
issue a ‘declaration of incompatibility’. A declaration is supposed to be the warning bell to
parliament and the executive that something is wrong. It is up to the parliament or executive to then
act. The ACT-HRA basically mimics these provisions of the HRA: it incorporates the ICCPR into
ACT law; it imposes a similar interpretative obligations; and it allows the judiciary to issues
declarations of incompatibility.

The Inter-Institutional Dialogue approach

Both the Charter and the HRA employ various mechanisms to establish an inter-institutional
dialogic approach to human rights enforcement.

1) Specification of Human Rights

First, human rights specification is broad, vague and ambiguous under the Charter and the HRA.
This accommodates the features associated with human rights and democracy. The ambiguity of
human rights specification recognises the indeterminacy of, the intractable disagreement about,
and the evolutionary nature of, democracy and human rights. This is deliberate to accommodate
the uncertainty associated with unforeseeable future situations and needs, as well as to manage
diversity and disagreement within pluralistic communities.

In relation to inter-institutional dialogue, refining the ambiguously specified human rights
should proceed with the broadest possible input, ensuring all interests, aspirations, values and
concerns are part of the decision matrix. This is achieved by ensuring that more than one
institutional perspective has influence over the refinement of rights specification, and arranging
a diversity within the contributing perspectives.

n Constitution Act 1982, being Schedule B to the Canada Act 1982 (UK) ¢ 11, ss 51-52.

12 Human Rights Act 1998 (UK) ¢ 42, s 3. See also United Kingdom, Rights Brought Home: The Human Rights
Bill (1997) [2.7].
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Rather than having almost exclusively representative views (such as in Australia) or judicial
views (such as in the United States), the Canadian and British models ensure all arms of
government contribute to the refining the meaning of the rights. This seems vital, given that
rights are indeterminate, subject to irreducible disagreement, and continuously evolving.

Each arm of government will influence the definition and scope of the rights. The executive
does this in policy making and legislative drafting; the legislature does this in legislative
scrutiny and law-making; and the judiciary does this when interpreting legislation and
adjudicating disputes. In the process of policy-making and drafting legislation, scrutinizing
legislation and passing laws, and adjudicating disputes, each arm articulate its distinct
understanding of the rights. That is, whether expressly or implicitly, they articulate their
understanding of the objectives of the rights; the purposes to be served by the rights; and the
linguistic meaning of the rights.

At this juncture, it is important to discuss pre-legislative scrutiny measures. The Statement of
Intent indicates that the Victorian Government is attracted to pre-legislative scrutiny measures.
Whilst I support the use of pre-legislative scrutiny measures, there are difficulties in their
practical application that must be considered.

In Canada, the Minister for Justice has a statutory reporting requirement to Parliament under the
Department of Justice Act.” The Minister must certify that bills presented to Parliament have
been compared with the Charter and any inconsistencies with the purposes or provisions of the
Charter must be reported. To date, the Minister has not reported any inconsistencies with the
Charter.

Once Cabinet agrees on a policy agenda, the Department of Justice drafts the legislation and
makes an assessment of the Charter implications of the legislation. This involves assessing
whether a Charter right is limited and, if so, the level of difficulty associated with justifying the
limitation. This departmental inquiry is based on the Supreme Court’s two-step approach to
Charter challenges. The departmental assessments range from minimal, to significant, to
serious, to unacceptable risks." If a ‘credible Charter argument’s can be made in support of
legislation, the legislation will be pursued. Where there is a serious Charter risk, two options
exist: either a less risky means to achieve the policy objective will be sought, or a political
decision will be made about whether to proceed with the legislation as drafted.

Department of Justice Act, RSC 1985, ¢ J-2, s4. These obligations also apply to regulations under the
Statutory Instruments Act, RSC 1985m ¢ S-22: see Mary Dawson, ‘The Impact of the Charter on the Public
Policy Process and the Department of Justice’ [1992] 30 Osgoode Hall Law Journal 595, 597-8.

Janet L Hiebert, ‘Wrestling With Rights: Judges, Parliaments and the Making of Social Policy’ (1999) 5(3)
Choices 7. See also Mary Dawson, ‘The Impact of the Charter on the Public Policy Process and the
Department of Justice’ [1992] 30 Osgoode Hall Law Journal 595, 597-8; Julie Jai, ‘Policy, Politics and Law:
Changing Relationships in Light of the Charter’ (1998) 9 National Journal of Constitutional Law 1, 12.

Janet L Hiebert, ‘Wrestling With Rights: Judges, Parliaments and the Making of Social Policy’ (1999) 5(3)
Choices, 8; Janet L Hiebert, Charter Conflicts: What is Parliament’s Role? (McGill-Queen’s University Press,
Montreal and Kingston, 2002), 10.

Julie Jai, ‘Policy, Politics and Law: Changing Relationships in Light of the Charter’ (1998) 9 National Journal
of Constitutional Law 1, 12. For a detailed analysis of the policy-making changes introduced federally and
within a select number of provinces post-Charter, see Patrick J] Monahan and Marie Finkelstein, ‘The Charter
of Rights and Public Policy in Canada’ (1992) 30 Osgoode Hall Law Journal 501. For further analysis of the
pre-legislative scrutiny process, see Spencer M Zifcak, ‘The Charter as a Dialogue: An Analysis of Canada’s
Experience with the Constitutional Charter of Rights and Freedoms’ (1988) 6 Law in Context 62, 66-7; Mary
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According to a departmental employee:

The Charter has had a salutary effect on the policy-development process. Certainly, it has
complicated the responsibilities of the policy planner. However, the need to identify evidence,
rationales, and alternatives, when assessing policies for Charter purposes, has enhanced the
rationality of the policy-development process.!”

The Canadian ministerial reporting requirement is an important part of the inter-institutional
dialogue about democracy and human rights. Pre-legislative scrutiny ensures that the executive
is actively engaged in the process of interpreting and refining the scope of the broadly-stated
Charter rights. Such assessments by the policy-driven arm of government are a vital
contribution to the inter-institutional dialogue about Charter rights. The executive can influence
the legislative and judicial understandings of particular Charter issues with the information and
analysis contained in the pre-legislative record, particularly if it contained ‘policy objectives,
consultations with interested groups, social-science data, the experiences of other jurisdictions
with similar legislative initiatives, and testimony before parliamentary committees by experts
and interest groups.’* This capacity to influence the inter-institutional dialogue has motivated
the executive to undertake serious pre-legislative scrutiny.” Consistent and thorough pre-
legislative scrutiny also ensures that the legislative drafters ‘identify ways of accomplishing
legislative objectives in a manner that is more likely both to survive a Charter challenge and to
minimize disruption in attaining the policy goal.’»

From an inter-institutional dialogic perspective, however, the biggest problem with Canadian
executive pre-legislative scrutiny is its secretive character. Understandably, the Department of
Justice is reluctant to divulge precise details about Charter-problematic policy objectives,
assessments given by the Department of Justice, and the departmental and political responses to
those assessments. In addition, cabinet deliberations are secret.”

20

21

Dawson, ‘The Impact of the Charter on the Public Policy Process and the Department of Justice’ [1992] 30
Osgoode Hall Law Journal 595, 595-600; Julie Jai, ‘Policy, Politics and Law: Changing Relationships in Light
of the Charter’ (1998) 9 National Journal of Constitutional Law 1, 3-6. For an analysis of the government’s
approach to Charter litigation and its influence over policy review, see Elizabeth J Shilton, ‘Charter Litigation
and the Policy Processes of Government: A Public Interest Perspective’ [1992] 30 Osgoode Hall Law Journal
653; Mary Dawson, ‘The Impact of the Charter on the Public Policy Process and the Department of Justice’
[1992] 30 Osgoode Hall Law Journal 595, 600-01; Julie Jai, ‘Policy, Politics and Law: Changing
Relationships in Light of the Charter’ (1998) 9 National Journal of Constitutional Law 1, 6-11, 17-20; Patrick
J Monahan and Marie Finkelstein, “The Charter of Rights and Public Policy in Canada’ (1992) 30 Osgoode
Hall Law Journal 501, 515-6, 522-3, 526, 528-9.

Mary Dawson, ‘The Impact of the Charter on the Public Policy Process and the Department of Justice’ [1992]
30 Osgoode Hall Law Journal 595, 603.

Janet L Hiebert, Charter Conflicts: What is Parliament’s Role? (McGill-Queen’s University Press, Montreal
and Kingston, 2002), 10. The pre-scrutiny legislative record can be used ‘to anticipate possible Charter
challenges and consciously develop a legislative record for addressing judicial concerns’: at 10.

Ibid 7.

Ibid 10.

Patrick J Monahan and Marie Finkelstein, ‘The Charter of Rights and Public Policy in Canada’ (1992) 30
Osgoode Hall Law Journal 501, 503; Janet L Hiebert, Charter Conflicts: What is Parliament’s Role? (McGill-
Queen’s University Press, Montreal and Kingston, 2002) 8.
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However, this hinders the inter-institutional dialogue. The legislature does not fully benefit from
the executive assessments of policies and their legislative translations. The legislature only has
access to the parliamentary report of the Minister which discloses the outcome of the executive
pre-legislative scrutiny, not the reasons for such assessments. The legislature’s only access to
pre-legislative deliberations is via evidence given by departmental lawyers during parliamentary
committee scrutiny of proposed legislation. The culture of secrecy also hampers the inter-
institutional dialogue with the judiciary. Any attempt by the executive to construct a pre-
legislative scrutiny record after legislation has been challenged ‘to support the government’s
claim that Charter issues were duly considered, may be discounted by judges if viewed as
perfunctory.’» The full benefit that could flow from the distinct executive contribution to the
refinement and interpretation of the Charter rights is not realised.

Overall, the value of pre-legislative scrutiny comes from disclosure of the reasoning behind the
assessment of proposed legislation, as it discloses the executive’s perspective on the definition
and scope of Charter rights, whether a proposed law limits the Charter rights so conceived, and
the justifications for such limitations. When law-making, the legislature does not benefit from
the executive’s analysis and distinct perspective; nor does the judiciary if required to undertake
judicial review. Any Victorian Charter should consider requiring the reasoning behind pre-
legislative assessments to be divulged.

Similar problems face the British pre-legislative scrutiny measures. Under section 19(1)(a), the
minister responsible for a bill before parliament must make a statement that the provisions of
the bill are compatible with the Convention rights. If such a statement cannot be made, the
responsible minister must make a statement that the government wants parliament to proceed
with the bill regardless of the inability to make a statement of compatibility, under s 19(1)(b).»
A s 19(1)(b) statement is expected to ‘ensure that the human rights implications [of the bill] are
debated at the earliest opportunity’» and to provoke ‘intense’» parliamentary scrutiny of the bill.
Ministerial statements of compatibility are likely to be used as evidence of parliamentary
intention.»

Section 19(1) statements allow the executive to effectively contribute to the inter-institutional
dialogue about the definition and scope of the Convention rights. Statements of compatibility
allow the executive to assert its understanding of the open-textured Convention rights in the
context of policy formation and legislative drafting.” However, the effectiveness of the
contribution depends on many factors, including the test used to assess the compatibility of
proposed legislation and the quality of the explanation given for such assessments. In relation to

26

27

Janet L Hiebert, Charter Conflicts: What is Parliament’s Role? (McGill-Queen’s University Press, Montreal
and Kingston, 2002) 17.

In general, s 19(1)(a) and (b) statements are to be made before the second reading speech. Either statement
must be made in writing and published in such manner as the Minister making it considers appropriate: s 19(2).

United Kingdom, Rights Brought Home: The Human Rights Bill (1997) [3.3].

United Kingdom, Parliamentary Debates, House of Lords, 3 November 1997, col 1233 (Lord Irvine, Lord
Chancellor).

This is similar to the rule in Pepper v Hart [1993] AC 59.

Section 19(1) statements ensure ‘that someone has thought about human rights issues during the process of
drafting a Bill’: David Feldman, ‘Whitehall, Westminster and Human Rights” (2001) 23(3) Public Money and
Management 19, 22.
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the test, the Home Secretary indicated that ‘the balance of argument’* must support
compatibility — is it ‘more likely than not that the provisions of the Bill will stand up to
challenge on Convention grounds before the domestic courts and the European Court.’

In relation to the quality of the explanation, the HRA does not impose an obligation on the
responsible minister to explain their reasoning as to compatibility. The White Paper did,
however, indicate that where a s 19(1)(b) statement was made, ‘Parliament would expect the
Minister to explain his or her reasons during the normal course of the proceedings on the bill.’»
During debate on the Human Rights Bill, it was suggested that the reasoning would be disclosed
only if raised in parliamentary debate." The Home Office has indicated that a minister ‘is
generally not in a position to disclose detailed legal advice, nor should it be necessary to do
so.”» Rather, s 19(1) statements should only indicate which Convention issues were considered
and ‘the thinking which led to the conclusion reflected in the statement.’> The detail of the
compliance issue ‘is most suitably addressed in context, during debate on the policy and its
justification.’* During debate, the ‘Minister should be ready to give a general outline of the
arguments which led him or her to the conclusion reflected in the [s 19] statement’; in
particular, the Minister must ‘at least identify the Convention points considered and the broad

Jeremy Croft, Whitehall and the Human Rights Act 1998 (The Constitution Unit, University College London,
London, 2000) 41 (citation omitted). See also The HRA Guidance for Departments (2" ed, Home Office and
Cabinet Office, 2000) [36] (HRA Guidance (2" ed)), as referred to by David Feldman, ‘Parliamentary Scrutiny
of Legislation and Human Rights’ [2002] Summer Public Law 323, 338; Lord Anthony Lester, ‘Parliamentary
Scrutiny of Legislation Under the Human Rights Act 1998’ [2002] European Human Rights Law Review 432,
435. Periodic “guidance” about the implementation of the HRA has been issued by the departments with
responsibility for the HRA to all government departments: The HRA 1998 Guidance for Departments (1% ed,
Home Office and Cabinet Office, 1998); HRA Guidance (2™ ed); The HRA Guidance for Departments (3™ ed,
Lord Chancellor’s Department, 2002) (the Lord Chancellor’s Department took over responsibility for the HRA
in June 2001). See David Feldman, ‘Parliamentary Scrutiny of Legislation and Human Rights’ [2002] Summer
Public Law 323, 338-9.

Jeremy Croft, Whitehall and the Human Rights Act 1998 (The Constitution Unit, University College London,
London, 2000) 41 (citation omitted). The Home Office describes the test as ‘whether, on the balance of
probabilities, the provisions of the Bill would be found compatible with the Convention rights if challenged in
court’: Memorandum from the Home Office to the Joint Parliamentary Committee on Human Rights,
Implementation and Early Effects of the Human Rights Act 1998, February 2001, [15]. Outside of government,
this has become known as the ‘51 per cent rule’: Jeremy Croft, Whitehall and the Human Rights Act 1998 (The
Constitution Unit, University College London, London, 2000) 41.

United Kingdom, Rights Brought Home: The Human Rights Bill (1997) [3.3].
United Kingdom, Parliamentary Debates, House of Lords, 17 December 1998, col WA186 (Lord Williams).

Memorandum from the Home Office to the Joint Parliamentary Committee on Human Rights, Implementation
and Early Effects of the Human Rights Act 1998, February 2001, [14]. See United Kingdom, Parliamentary
Debates, House of Lords, 28 June 2000, Col WA80 (Lord Bassam of Brighton):

Ministers making s 19 statements will do so in the light of the legal advice they have received... However, by long-standing
convention adhered to by successive Governments, neither the fact that the Law Officers have been consulted on a particular
issue, nor the substance of any advice they have given on that issue, is disclosed outside government other than in exceptional
circumstances.

Memorandum from the Home Office to the Joint Parliamentary Committee on Human Rights, Implementation
and Early Effects of the Human Rights Act 1998, February 2001, [14].

Ibid.
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lines of the argument.’s

The test for s 19(1) assessments and the lack of disclosure of the reasoning behind the
assessment are problematic from an inter-institutional dialogic perspective. The first problem
relates to policy formation. Convention rights are relevant at the policy formation stage. When
forming policy, the executive either explicitly or implicitly makes assessments of the definition
and scope of Convention rights. The executive’s understanding of the Convention rights sets the
parameters of the debate and thereby has the capacity to influence the legislature’s and
judiciary’s analysis of the issue. However, there is no clear indication that Convention ‘rights
are being fully taken into account at the ... stage of formulating proposals and instructing
counsel to draft legislation’,* even though ‘this is perhaps the most important requirement of the
HRA.’»

This not only potentially undermines the protection and promotion of the Convention rights; it
also means the executive is not making as complete a contribution to the human rights debate as
possible. If the Convention rights implications of policy are not consistently addressed within
the executive, the executive will waste an important opportunity to educate parliament and the
judiciary about its understanding of the meaning and scope of the open-textured Convention
rights.

The second problem relates to the complacency of the Government’s approach to the s 19(1)
tests for compatibility. The balance of argument test emphasises judicial assessments of
legislation. Pre-legislative audits that too readily defer to judicial understandings of the
definition and scope of Convention rights fail to appreciate the unique, legitimate contribution
of the executive to the inter-institutional dialogue about human rights.

The third problem is the ineffective contribution s 19(1) statements make to the inter-
institutional dialogue about the refinement, interpretation and application of the Convention
rights.® Section 19(1) assessments too readily assume compatibility. This approach to s 19(1) is
unsatisfactory for a few reasons. First, over-generous use of s 19(1)(a) statements fail to alert
parliament to proposed legislation that ought to be closely scrutinised. Secondly, over-generous
statements of compatibility fail to inspire a full and frank debate between the executive and
parliament about Convention rights. Thirdly, over-generous assessments of compatibility fail to
generate a constructive dialogue between the executive and the judiciary.

The fourth problem is the lack of disclosure of the reasoning behind the executive’s s 19(1)
classification. It is the reasoning supporting the s 19(1) classification that is most important, as

36

HRA Guidance (2™ ed) [39], as cited by David Feldman, ‘Parliamentary Scrutiny of Legislation and Human
Rights’ [2002] Summer Public Law 323, 338-9. See also Lord Anthony Lester, ‘Parliamentary Scrutiny of
Legislation Under the Human Rights Act 1998 [2002] European Human Rights Law Review 432, 435,

David Feldman, ‘Parliamentary Scrutiny of Legislation and Human Rights’ [2002] Summer Public Law 323,
347-48. At the policy formulation and approval stage, HRA Guidance (2" ed) requires ‘a general assessment
..., not necessarily as a free-standing document, to alert Ministers to substantive Convention issues’: Lord
Anthony Lester, ‘Parliamentary Scrutiny of Legislation Under the Human Rights Act 1998’ [2002] European
Human Rights Law Review 432, 435. The formal process of s 19(1) assessment occurs only once the proposed
policy is transformed into a Bill.

Jeremy Croft, Whitehall and the Human Rights Act 1998: The First Year (The Constitution Unit, University
College London, London, 2002) 26.

John Wadham, ‘The Human Rights Act: One year On’ [2001] European Human Rights Law Review 620, 624.
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the reasoning reveals the executive’s views about the definition and scope of the Convention
rights, its preferred resolution of conflicts between Convention rights and other non-protected
values, any consequential limits the proposed legislation may impose on Convention rights, and
the executive’s justification for such limits. Parliament — when scrutinising proposed legislation
and passing legislation — and the judiciary — when judicially reviewing challenged legislation —
do not benefit from the perspectives of the executive.»

Overall, any pre-legislative scrutiny requirement in a future Victorian Charter of Human Rights
should be drafted in such a way as to avoid these problems and a culture of transparency within

the executive ought to be fostered.

See further pages 151 to 155 and 212 to 218 (Canada) and pages 291 to 306 (Britain) of Human
Rights and Institutional Dialogue.

Limitations on rights:

The second dialogue mechanism relates to the myth that rights are absolute ‘trumps’ over
majority preferences, aspirations or desires. In fact, most rights are not absolute. Under the
Charter and HRA, human rights are balanced against and limited by other rights, values and
communal needs. A plurality of values is accommodated, and the specific balance between
conflicting values is assessed by a plurality of institutional perspectives.

There are three main ways to restrict rights. Many rights are internally qualified. For example,
under art 5 of the ECHR, every person has the right to liberty and security of the person, but this
may be displaced in specified circumstances, such as, lawful detention after conviction by a
competent court or the detention of a minor for the lawful purpose of educational supervision.

Rights can also be internally limited. Under the ECHR, the rights contained in Articles 8 to 11
are guaranteed, subject to limitations that can be justified by reference to particular objectives,
which are listed in each of the articles. Such limitations must be prescribed by law and
necessary in a democratic society. Consider, for example, the freedom of religion. Art 9(2)
states that the freedom of religion may be ‘subject only to such limitations as are prescribed by
law, and are necessary in a democratic society in the interests of public safety, for the protection
of public order, health or morals, or for the protection of the rights and freedoms of others.’

Finally, rights can be externally limited. The Charter is a good example of this. Section 1 of the
Charter guarantees all the rights contained therein, subject to any reasonable limits that are
prescribed by law and that can be demonstrably justified in a free and democratic society.*’

I will briefly discuss the test for adjudging limits under the external limit of the Charter, and
highlight the frequency with which each has been used by the judiciary. The test for adjudging
the internal limits of the ECHR, in essence, addresses the same indicia. First, a Charter limit
must be prescribed by law. This is not usually difficult, particularly when legislation is

40

This is a double-edged sword. If the reasoning behind the statement is not disclosed, the executive retain the
element of surprise in any subsequent litigation involving the legislation. Conversely, non-disclosure precludes
the reasoning of the executive from influencing the views of parliament and the judiciary.

The main difference, for current purposes, between the second and third form of limitation is that the latter
does not specify the circumstances that justify an interference or limitation. Moreover, the main difference
between a qualification and a justified limitation is that the former does not involve any violation of the human
right, whereas the latter entails a justified violation of a human right.
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involved.

Secondly, the limit must be reasonable. This means that the legislative objective must be
sufficiently important to override the protected right. Statistics gathered from 1982-1997, a 15
year period, indicate that in 97 per cent of Charter cases the Supreme Court upheld the
legislative objective as reasonable.# This means only 3% of legislation has had its objective
impugned.

Thirdly, the limitation must be necessary in a free and democratic society. This is verified by a
three-step proportionality test. The first component is a rationality test. The legislative objective
must be rational, in that the legislative means must achieve the legislative objective. A
substantial majority of limitations are found to be rational by the Supreme Court. Between 1982
and 1997, 86 per cent of legislation that violated the Charter possessed a rational connection to
the legislative objective.”

The second component is a minimum impairment test. The means chosen by the legislature
must impair as little as possible the rights. It is this component which most legislation falls foul
of. Of the 50 (out of 87) infringements of Charter rights that have failed the s 1 limits test, 86
per cent (43 infringements) failed the minimum impairment test.*

The third component is the need for proportionality between the negative effects of the
legislation, and the objective identified as being of sufficient importance. This test is somewhat
superfluous, as whenever the impugned legislation met the minimal impairment test it was also
considered to be proportionate, and whenever it failed the minimum impairment test it either
failed the proportionality test or was not even considered.*

The fact that rights may be limited reflects the features of democracy and human rights
discussed earlier. Allowing limits to be placed on most rights indicates that there is no definitive
meaning of rights or democracy; we cannot say once and for all that a value we consider
important enough to be called a ‘right’ ought to be absolute. Limits also accommodate diversity
and difference of opinion. Rights do not necessarily trump other values, and we expect
disagreement about which competing democratic values justifiably limit rights. Indeed, the HRA
and the Charter contain mechanisms for dealing with such disagreement. Finally, ensuring
rights are not absolute recognises the evolutionary nature of the concepts of democracy and
human rights.

In terms of dialogue, all arms of government can make a legitimate contribution to the debate
about the justifiability of limitations to human rights. The representative arms play a significant
role, particularly given the fact that a very small proportion of legislation will ever be
challenged in court. The executive and legislature will presumably try to accommodate human

41

42

43

44

Leon E Trakman, William Cole-Hamilton and Sean Gatien, ‘R v Oakes 1986 - 1997: Back to the Drawing
Board’ (1998) 36 Osgoode Hall Law Journal 83, 95.

Peter W Hogg and Alison A Bushell, ‘The Charter Dialogue Between Courts and Legislatures (Or Perhaps the
Charter of Rights Isn’t Such a Bad Thing After All)’ (1997) 35 Osgoode Hall Law Journal 75, 98.

Peter W Hogg and Alison A Bushell, ‘The Charter Dialogue Between Courts and Legislatures (Or Perhaps the
Charter of Rights Isn’t Such a Bad Thing After All)’ (1997) 35 Osgoode Hall Law Journal 75, 100.

Leon E Trakman, William Cole-Hamilton and Sean Gatien, ‘R v Oakes 1986 - 1997: Back to the Drawing
Board’ (1998) 36 Osgoode Hall Law Journal 83, 103. For criticism of this, see, 102-105.
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rights in their policy and legislative objectives, and the legislative means chosen to pursue those
objectives. Where it is considered necessary to limit human rights, the executive and legislature
must assess the reasonableness of the legislative objectives and legislative means, and decide
whether the limitation is necessary in a free and democratic society. Throughout this process,
the executive and legislature bring their distinct perspectives to bear. They will be informed by:
their unique role in mediating between competing interests, desires and values within society;
their democratic responsibilities to their representatives; and their motivation to stay in power —
all valid and proper influences on decision making.

If the legislation is challenged, the judiciary then contributes to the dialogue. The judiciary must
assess the judgments of the representative institutions. From its own institutional perspective,
the judiciary must decide whether the legislation limits a human right and, if so, whether the
limitation is justified. Taking the external limit test as an example, the judiciary focuses firstly
on whether the limits is prescribed by law, which is usually a non-issue. Secondly, the judiciary
decides whether the legislative objective is important enough to override the protected right —
that is, a reasonableness assessment. Thirdly, the judiciary assessed the proportionality of the
legislative means compared with the legislative objective. The proportionality test usually
comes down to minimum impairment assessment: does the legislative measure impair the right
more than is necessary to accomplish the legislative objective?

Thus, more often than not, the judiciary is concerned about the proportionality of the legislative
means, not the legislative objectives themselves. This is important from a democratic
perspective, as the judiciary rarely precludes the representative arms of government from
pursuing a policy or legislative objective. With minimum impairment at the heart of the judicial
concern, it means that parliament can still achieve their legislative objective, but must use less-
rights-restrictive legislation to achieve this.

The judicial analysis will proceed from its unique institutional perspective, which is informed
by its unique non-majoritarian role, and its particular concern about principle, reason, fairness
and justice. If the judiciary decides that the legislation constitutes an unjustified limitation, that
is not the end of the story. The representative arms can respond, under the third mechanism, to
which we now turn.

Remedial powers and representative response mechanisms:

The third dialogue mechanism relates to the judicial remedial powers and the representative
response mechanisms. Many modern bills of rights limit the remedial powers of the judiciary
and/or allow for executive and legislative reaction to judicial assessments of the scope and
application of human rights.

Under the Charter, judges are empowered to invalidate legislation that they consider
unjustifiably limits guaranteed Charter rights. This reflects the constitutional nature of the
Charter. However, unlike in Australia and the US, this is not the end of the story. The
representative arms of government have numerous response mechanisms. The first response is
inaction, such that the legislation remains invalid. This means that the judicial invalidation
remains in place presumably because the legislature on reflection agrees with the judiciary, or
there is no political will to respond.

Secondly, the legislature may attempt to secure its legislative objective by a different legislative
means. This will occur where the judiciary invalidated legislation because it failed the
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proportionality test. The legislature may still attempt to achieve its legislative objectives, but by
more proportionate legislative means, which usually requires the legislature to focus on
minimally impairing the affected rights.

Thirdly, the legislature can re-enact the invalidated legislation notwithstanding the Charter
under s 33. The legislature can override the operation of the Charter in relation to that
legislation for a period of 5 years. The judicial decision remains as a point of principle during
the period of the override and revives at the expiration of the 5 years. Use of the override
provision is only needed when the judiciary takes issue with the legislative objectives pursued.
Under the Charter, from 1982-97, this has happened in only 3% of Charter cases.* Of course,
the override may also be used to secure a legislative objective by an impugned legislative means
(i.e. in the situation where the legislative means has failed the proportionality test). Legislative
use of the override indicates that the legislature disagrees with the judicial interpretation of the
Charter or simply finds it unacceptable according to majoritarian sensibilities.

The safeguard against excessive or improper use of s 33 is the citizenry. Citizens should be
reluctant to have their rights overridden by legislatures, such that use of the override should
exact a high political price. That is not to say that the override should never be used, but its use
should be subject to widespread debate and democratic accountability.

Despite the perception that the override clause is only a theoretical possibility in Canada, in
reality the override has been used on numerous occasions and has not exacted such a high
political price. The use of s 33 is more widespread than most commentators admit.* To be sure,
the override has only been used twice as a direct response to a judicial ruling. The first such use
was in Saskatchewan, where the provincial legislature used s 33 to re-enact back-to-work
legislation that was invalidated by the Saskatchewan Court of Appeal for violating freedom of
association under the s 2(d) of the Charter.»” The second such use was in Quebec, where the
provincial legislature used s 33 to re-enact unilingual public signs legislation invalidated by the
Supreme Court for violating freedom of expression under the s 2(b) of the Charter. However,
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Leon E Trakman, William Cole-Hamilton and Sean Gatien, ‘R v Oakes 1986 - 1997: Back to the Drawing
Board’ (1998) 36 Osgoode Hall Law Journal 83, 95.

Tsvi Kahana, ‘The Notwithstanding Mechanism and Public Discussion: Lessons from the Ignored Practice of
Section 33 of the Charter’ (2001) 44 Canadian Public Administration 255, 255: ‘Most Canadians believe that
the notwithstanding clause ... has been used only a few times in the past and that currently no legislation[]
invoking s 33 is in force.’

For the Court of Appeal decision, see RWDSU v Saskatchewan [1985] 19 DLR (4th) 609 (Sask CA). The law
affected was Dairy Workers (Maintenance of Operations) Act, SS 1983-84, ¢ D-1.1 and the override legislation
was The SGEU Dispute Settlement Act, SS 1984-85-86, ¢ 111. The use of the override proved to be
unnecessary as, on appeal, the Supreme Court ruled the original legislation to be constitutional: RWDSU v
Saskatchewan [1987] 1 SCR 460. See Peter W Hogg and Alison A Bushell, ‘The Charter Dialogue Between
Courts and Legislatures (Or Perhaps the Charter of Rights Isn’t Such a Bad Thing After All)’ (1997) 35
Osgoode Hall Law Journal 75, 110; Tsvi Kahana, ‘The Notwithstanding Mechanism and Public Discussion:
Lessons from the Ignored Practice of Section 33 of the Charter’ (2001) 44 Canadian Public Administration
255, 265, 269.

For the Supreme Court decision, see Ford [1988] 2 SCR 712. The law affected was Charter of the French
Language, RSQ 1977, ¢ C-11 and the override legislation was An Act to amend the Charter of the French
Language, SQ 1988, c 54. Following an individual communication to the United Nations Human Rights
Committee (“HRC”), in which the HRC was of the view that the legislation violated the International
Covenant on Civil and Political Rights, opened for signature 19 December 1966, 999 UNTS 171 (entered into
force 23 March 1976) (‘ICCPR’), the provincial legislature amended the legislation to allow bilingual public
signs on the proviso that French was present and predominant: see An Act to amend the Charter of the French
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s 33 has been used on sixteen occasions in total — 13 occasions in Quebec, once in the Yukon,
once in Saskatchewan, and once in Alberta. On another occasion the Albertan Government
tabled a Bill that included a notwithstanding clause, but it was withdrawn before it was
enacted.” Only two of the 17 legislative attempts to utilise an override clause never came into
force: once in the Yukon and once in Alberta.* Four of the 17 notwithstanding provisions have
been repealed or expired without re-enactment, covering three Quebec uses and the
Saskatchewan use.’! The ten remaining invocations of the override in Quebec have been
renewed on numerous occasions.

Moreover, the use of s 33 is not as politically suicidal as most commentators portray. To be
sure, there has been widespread political fallout from the use of s 33, with the unilingual public
signs legislation in Quebec being the high-water mark. Quebec’s re-enactment of the judicially
invalidated legislation subject to a notwithstanding clause ‘deepened the divide between
anglophones and francophones in Quebec, and between francophones in Quebec and the rest of
Canada.’ In Quebec, four English-speaking Ministers of Premier Bourassa’s Government
resigned. Prime Minister Mulroney declared that the Constitution was ‘not worth the paper it
was written on.”® The Premier of Manitoba withdrew the Meech Lake Constitutional Accord —
within which Quebec was to be recognised as a ‘distinct society’ within Canada under the
Constitution — from the Manitoba legislature as a direct result of this use of the override.

However, there is counter-veiling evidence that the use of s 33 is not political suicide. Three
provincial governments have been re-elected after using the override clause. The Bourassa
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Language, SQ 1993, ¢ 40. An override was not attached to the 1993 legislation. See Peter W Hogg and Alison
A Bushell, ‘The Charter Dialogue Between Courts and Legislatures (Or Perhaps the Charter of Rights Isn’t
Such a Bad Thing After All)’ (1997) 35 Osgoode Hall Law Journal 75, 85-6, 114-5; Tsvi Kahana, ‘The
Notwithstanding Mechanism and Public Discussion: Lessons from the Ignored Practice of Section 33 of the
Charter’ (2001) 44 Canadian Public Administration 255, 264, 270-1.

Tsvi Kahana, ‘The Notwithstanding Mechanism and Public Discussion: Lessons from the Ignored Practice of
Section 33 of the Charter’ (2001) 44 Canadian Public Administration 255, 257-9, Tables 1-5 at 260-7.

Tsvi Kahana, ‘The Notwithstanding Mechanism and Public Discussion: Lessons from the Ignored Practice of
Section 33 of the Charter’ (2001) 44 Canadian Public Administration 255, 259. The Yukon government
enacted legislation subject to a notwithstanding clause but the legislation never came into force, and the
Alberta government withdrew from parliamentary consideration one of its two attempts to use the
notwithstanding clause.

Tsvi Kahana, ‘The Notwithstanding Mechanism and Public Discussion: Lessons from the Ignored Practice of
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Canada, Parliamentary Debates, House of Commons, 6 April 1989, 152-3 (Prime Minister Mulroney), as cited
by Michael Mandel, The Charter of Rights and the Legalization of Politics in Canada (revised and updated ed,
Wall & Thompson, Toronto, 1994) 95; The Globe and Mail (Toronto), 8 April 1989, as cited by Peter Russell,
‘Standing Up for Notwithstanding’ (1991) 29 Alberta Law Review 293, 303.

See Peter Russell, ‘Standing Up for Notwithstanding’ (1991) 29 Alberta Law Review 293, 304; Tsvi Kahana,
“The Notwithstanding Mechanism and Public Discussion: Lessons from F L Morton and Rainer Knopff, The
Charter Revolution and the Court Party (Broadview Press Ltd, Ontario, 2000) 161-2; Christopher P Manfredi,
Judicial Power and the Charter: Canada and the Paradox of Liberal Constitutionalism (2nd ed, Oxford
University Press, Canada, 2001) 186. For a thorough discussion of the Meech Lake and Charlottetown
Accords, see Michael Mandel, The Charter of Rights and the Legalization of Politics in Canada (revised and
updated ed, Wall & Thompson, Toronto, 1994) 92-126.
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Government in Quebec was re-elected after using the override clause to re-instate the unilingual
public signs legislation despite the controversy; the Devine Government in Saskatchewan was
re-elected after it used the override clause to re-instate the back-to-work legislation invalidated
by the Saskatchewan Court of Appeal; and the Klein Government in Alberta was re-elected after
using the override clause to prohibit homosexual marriages.* This suggests that ‘[s]ection 33 is
not politically fatal. s

Under the HRA, the remedial powers of the judiciary have been limited. Rather than
empowering the judiciary to invalidate laws that are incompatible with Convention rights, the
judiciary can only make declarations of incompatibility.” A declaration of incompatibility does
not affect the validity, continuing operation or enforcement of the provision to which the
declaration applies, nor is the declaration binding on the parties to the proceeding in which it is
made. In other words, the judge must apply the incompatible law in the case at hand.

The legislature and executive have a number of responses to a declaration of incompatibility.
First, the legislature may decide to do nothing, leaving the judicially assessed incompatible law
in operation. There is no compulsion to respond under the HRA. However, there are two
pressures operating here: (a) the right of individual petition to the European Court under the
ECHR; and (b) the next election. Such inaction by the representative institutions indicates that
the institutional view of the judiciary did not alter their view of the legislative objective, the
legislative means used to achieve the objective, and the balance struck with respect to
qualifications and limits to Convention rights.

Secondly, the legislature may decide to pass ordinary legislation in response to a s 4 declaration
of incompatibility or s 3 interpretation. Parliament may take this course in response to a
declaration of incompatibility for many reasons. Parliament may reassess the legislation in light
of the non-majoritarian, expert view of the judiciary. This is a legitimate interaction between
parliament and the judiciary, recognising that both institutional perspectives can influence the
accepted limits of law-making and respect for human rights.** Parliament may also change its
views in response to public pressure arising from the declaration. If the judiciary’s reasoning is
accepted by the represented, it is quite correct for their representatives to implement this change.
Finally, the threat of resort to the European Court could be the motivation for change.

Moreover, Parliament may take this course in response to a s 3 interpretation for many reasons.
Parliament may seek to clarify the judicial interpretation or address an unforeseen consequence
arising from the interpretation. Alternatively, parliament may take heed of the judicial

Kent Roach, The Supreme Court on Trial: Judicial Activism or Democratic Dialogue (Irwin Law, Toronto,
2001) 191-2. See Michael Mandel, The Charter of Rights and the Legalization of Politics in Canada (revised
and updated ed, Wall & Thompson, Toronto, 1994) 89 (citation omitted): ‘Not only did the [Saskatchewan]
government suffer no adverse consequences, it was in fact solidly re-elected in a general election held nine
months after the law was passed, arguably with a political assist from the override.” See Graham Fraser, ‘What
the Framers of the Charter Intended’ [2003] October Policy Options 17, 17-18, where he claims that Quebec’s
five year reprieve on the language issue ‘meant that when Quebec did introduce new legislation that met the
requirements of the Charter, it was widely accepted’: at 18.

Kent Roach, The Supreme Court on Trial: Judicial Activism or Democratic Dialogue (Irwin Law, Toronto,
2001) 192.

Human Rights Act 1998 (UK) ¢ 42, s 4.

Dominic McGoldrick, ‘The United Kingdom’s Human Rights Act 1998 in Theory and Practice’ (2001) 50
International and Comparative Law Quarterly 901, 924.
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perspective, but wish to emphasise a competing Convention right or other non-protected value it
considers was inadequately accounted for by the judiciary. Conversely, parliament may disagree
with the judiciary’s assessment of the legislative policy or its interpretation of the legislative
means and seek to re-assert its own view. The latter response is valid under the HRA
dialogically conceived, provided parliament listens openly and respectfully to the judicial
viewpoint, critically re-assesses its own ideas against those of the differently motivated and
situation institution, and respects the culture of justification imposed by the Convention rights
and the HRA, in the sense that justifications must be offered for any qualifications or limitations
on rights thereby continuing the debate. The inter-institutional dialogic model does not envisage
consensus.

Thirdly, the relevant Minister is empowered to take remedial action, which allows the Minister
to rectify an incompatibility by executive action;>® that is, a Minister may alter primary
legislation by secondary legislation (executive order) where a declaration of incompatibility has
been issued. This course of action would presumably be taken in similar circumstances as the
second response mechanism, but chosen for efficiency reasons.

Fourthly, the government may derogate from the ECHR, such that the right temporarily no
longer applies in Britain. This is the most extreme response, and can be equated to using s 33 of
the Charter. From an international perspective, derogation is necessary to alter Britain’s
international legal obligations, and may be necessary to ensure that domestic grievances do not
succeed before the European Court of Human Rights. From a domestic perspective, derogation
will never be necessary because judicially assessed incompatible legislation cannot be judicially
invalidated. However, the representative arms may choose to derogate to secure compliance
with the HRA (as opposed to the Convention rights guaranteed therein). Domestically, they may
derogate to resolve an incompatibility based on the judicially assessed illegitimacy of a
legislative objective. Moreover, where the judiciary considers the legislative means to be
incompatible, derogation allows the representative arms to re-assert their understanding of the
interaction of Convention rights and any conflicting non-protected values, as reflected in their
chosen legislative means.*

Thus, the judicial remedies and response mechanisms under the HRA and the Charter are
consistent with the features associated with human rights. First, the judiciary is not empowered
to have the final say on human rights, which is proper given that there is no one true meaning of
human rights. Secondly, the remedies and response mechanisms recognise that disagreement
will feature between the arms of government, and provide structures for the temporary
resolution of the disagreement. Thirdly, there is no judicial foreclosure on the limits of rights
and democracy, highlighting that human rights are evolving and subject to continuous
negotiation and conciliation.

In terms of dialogue, the arms of government are locked into a continuing dialogue that no arm
can once and for all determine. The initial views of the executive and legislature do not trump
because the judiciary can review their actions. Conversely, the judicial view does not
necessarily trump, given the number of representative response mechanisms.

Finally, I want to emphasise the way the Charter and the HRA conceive of democracy and
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Human Rights Act 1998 (UK) ¢ 42, s 10 and sch 2.

A disagreement over legislative means may be resolved by the other response mechanisms if the impugned
legislative means are not vital to the representative institutions’ legislative platform.
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human rights. Democracy and human rights are designed to be ongoing dialogues, in which the
representative arms of government have an important, legitimate and influential voice, but do
not monopolise debate. Equally as important, the distinct non-majoritarian perspective of the
judiciary is injected into deliberations about democracy and human rights, but without stifling
the continuing dialogue about the legitimacy or illegitimacy of governmental actions. The
judiciary does not have a final say on human rights, such that its voice is designed to be part of a
dialogue rather than a monologue.

This dialogue should be an educative exchange between the arms of government, with each able
to express its concerns and difficulties over particular human rights issues. Such educative
exchanges should produce better answers to conflicts that arise over human rights. By’ better
answers’ [ mean more principled, rational, reasoned answers, based on a more complete
understanding of the competing rights, values, interests, concerns and aspirations at stake.

Moreover, dialogic models have the distinct advantage of forcing the executive and the
legislature to take more responsibility for the human rights consequences of their actions. Rather
than being powerless recipients of judicial wisdom, the executive and legislature have an active
and engaged role in the human rights project. This is extremely important for a number of
reasons. First, it is extremely important because by far most legislation will never be the subject
of human rights based litigation; we really rely on the executive and legislature to defend our
human rights. Secondly, it is the vital first step to mainstreaming human rights: mainstreaming
envisages public decision making which has human rights concerns at its core. And, of course,
mainstreaming rights in our public institutions is an important step toward a broader cultural
change.

Conclusion: The Charter or the HRA?

In terms of preference between the two dialogic models discussed, we need to focus on two
problems with the current system of rights protection in Victoria — the under-enforcement of human
rights in Victoria and Australia, and the perception that the judiciary is too activist or illegitimately
law-making when it contributes to the protection of human rights.

The biggest problem with the HRA is its potential tendency to the under-enforcement of human
rights due to the effects of legislative inertia.® Under the Charter, when the judiciary assesses
legislation as unjustifiably violating Charter rights, the individual victim gets the benefit of
legislative inertia; the law is invalidated and the representative arms must make a positive move to
re-instate the law, by using s 1 if they wish to re-enact the same legislative objective using a
different rights-limiting legislative means, or by using s 33 if they wish to re-enact an impugned
legislative objective or the impugned legislative means.

Conversely, under the HRA, the representative arms enjoy the benefits of legislative inertia: if the
judiciary issues a declaration of incompatibility, the judicially-assessed Convention-incompatible
law remains valid, operative and effective, such that the representative arms need not do anything
positive to maintain the status quo. However, the representative arms must pass remedial legislation
if they consider it necessary, and legislative inertia may set in. This may be for many reasons,
including the timing of an election, the unpopularity of a decision, or an already full legislative
program. This is a weaker form of representative accountability for the human rights implications of
governmental actions, and has a tendency to weaken the promotion and protection of human rights.

6l Kent Roach, The Supreme Court on Trial: Judicial Activism or Democratic Dialogue (Irwin Law, Toronto,
2001) 63.
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The remedial order procedure under the HRA only alleviates some causes of legislative inertia and
is not a mandatory response to a declaration of incompatibility, so does not answer the criticism.
Yet, given the retention of the right of individuals to petition the European Court of Human Rights
and the obligation on Britain to implement its decisions, legislative inertia may not prove too
problematic in Britain. However, legislative inertia remains a problem in Victoria and Australia,
given the lack of enforceability of the views of the human rights treaty-monitoring bodies and the
recent distancing of Australia from the international human rights regime.® This is not a bar to
Victoria adopting the British model; rather, it is an issue to be aware of and improve upon if
Victoria adopts it.

In conclusion, this submission recommends that Victoria adopt a modern human rights instrument
that establishes a robust, mutually respectful, yet not unduly deferential, inter-institutional dialogue
about human rights and democracy in preference to the current representative monopoly. The
human rights guaranteed should be based on the International Covenant on Civil and Political
Rights,® the international instrument to which Australia is a party. As between the two models of
enforcement considered, let us return to the concerns that motivated this thesis — the under-
enforcement of human rights in Victoria and the perception that the judiciary is too activist or
illegitimately law-making when it contributes to the protection of human rights in Victoria. These
issues are better addressed under the Charter. The HRA does not as effectively guard against the
under-enforcement of rights and leaves the judiciary more open to allegations of improper activism
and law-making. Accordingly, this submission recommends the Charter as the preferred model of
adoption.*

For further discussion of:

e The dialogue theory and the operation of the mechanisms, see pages 94-121 of Human
Rights and Institutional Dialogue

e The operation of the Charter, see pages 145 to 192 of Human Rights and Institutional
Dialogue

e Strengthening the dialogue under the Charter, see pages 212 to 233 of Human Rights and
Institutional Dialogue

e For case studies regarding the operation of the Charter, see pages 234 to 277 of Human
Rights and Institutional Dialogue

e The operation of the HRA, see Chapter 5 of Human Rights and Institutional Dialogue

QUESTION 5: WHAT SHOULD HAPPEN IS A PERSON’S RIGHTS ARE BREACHED?

62 See David Kinley and Penny Martin, ‘International Human Rights Law at Home: Addressing the Politics of
Denial’ (2002) 26 Melbourne University Law Review 466. One answer to this problem in Australia would be to
include an obligation on the legislature to respond within six months to any judicial declaration of
incompatibility issued: see ACT Bill of Rights Consultative Committee, ACT Legislative Assembly, Towards
an ACT Human Rights Act, 2003, [4.36] — [4.38].

6 ICCPR, opened for signature 19 December 1966, 999 UNTS 171 (entered into force 23 March 1976).

o4 The ICCPR is modelled more like the HRA than the Charter, in that there is no external limitations clause
applying to the rights protected, but rather limits are expressed internally with respect to specific rights. In
adopting the Canadian model, Australia should adopt an external limitations clause, with the internal limits on
specific ICCPR rights acting as specific examples of the justifiable limitations. See ACT Bill of Rights
Consultative Committee, ACT Legislative Assembly, Towards an ACT Human Rights Act, 2003 [4.44] —
[4.52], especially [4.52].
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The Statement of Intent indicates that the government does not want to establish a separate cause of
action under a Charter of Human Rights for Victoria. This mimics the ACT-HRA. For example,
under the ACT-HRA, the rights are designed to be incorporated within existing causes of action by
providing additional arguments based on compatible interpretations of the law. Accordingly, the
judiciary within its ordinary decision-making process will form an opinion about the compatibility
of Territory law. In interpreting law and exercising judicial discretions, the judiciary will
incorporate human rights norms. Moreover, administrative decision-makers will have to take into
account human rights as part of the duty to act lawfully, both in interpreting the law and exercising
administrative discretions.

This is in contrast to ss 6 to 9 of the British HRA, which makes it unlawful for a public authority to
exercise its powers under compatible legislation in a manner that is incompatible with rights. The
definition of “public authority” includes a court or tribunal. Such unlawful action gives rise to three
means of redress: a new cause for breach of statutory duty; a new ground of illegality under
administrative law; and the unlawful act can be relied upon in any legal proceeding. Most
importantly, under s 8 of the HRA, where a public authority acts unlawfully, a court may grant such
relief or remedy, or make such order, within its power as it considers just and appropriate, which
includes an award of damages in certain circumstances if the court is satisfied that the award is
necessary to afford just satisfaction.®® Similarly, section 24 of the Charter empowers the courts to
provide just and appropriate remedies for violations of rights, and to exclude evidence obtained in
violation of rights if to admit it would bring the administration of justice into disrepute.

The failure to create a separate cause of action and remedy in the ACT or in any future Victorian
legislation may cause problems. Situations will inevitably arise where existing causes of action are
inadequate to address violations of human rights and which require some form of remedy. In these
situations, rights protection will be illusory. The NZ experience is instructive. Although the
statutory Bill of Rights Act 1990 (NZ), like the ACT-HRA, does not expressly provide for remedies,
the judiciary developed two remedies for violations of rights — first, a judicial discretion to exclude
evidence obtained in violation of rights and secondly, a right to compensation if rights are violated.«
This may be the ultimate fate of the in Victoria. It is eminently more sensible for the parliament to
provide for the inevitable rather than to allow the judiciary to craft solutions on the run.

QUESTION 6: WHAT WIDER CHANGES WOULD BE NEED IF VICTORIA BROUGHT
ABOUT A CHARTER OF HUMAN RIGHTS?

There are numerous changes that a Charter of Human Rights would require. Due to time
constraints, I will only address one: the creation of an independent Human Rights Commission.
This could be modelled on that introduced under the ACT-HRA. Part 6 of the ACT-HRA
establishes the office of Human Rights Commissioner, which is to be undertaken by the existing
Discrimination Commissioner. The Commissioner’s functions are four-fold. Firstly, the
Commissioner is to review Territory law and the common law for compliance with the protected
rights and report to the Attorney-General. This report will be presented to the Legislative Assembly.

6 The Consultative Committee recommended adopting the UK model in this regard, but the recommendation
was not adopted: see ACT Bill of Rights Consultative Committee, ACT Legislative Assembly, Towards an
ACT Human Rights Act, 2003 [4.53] — [4.78].

66 ACT Bill of Rights Consultative Committee, ACT Legislative Assembly, Towards an ACT Human Rights Act,
2003 [3.22] - [3.23].
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Secondly, the Commission is to provide education about the HRA and human rights generally.
Thirdly, the Commissioner may advise the Attorney-General on any matter relevant to the HRA.
Finally, the Commissioner may intervene in court proceedings with leave.

The establishment of an independent Commissioner will enhance the operation of the ACT-HRA.
In particular, its educative role — both within government and the broader community — will
facilitate the mainstreaming of a human rights culture. The failure to create a similar office under
the British HRA is a continuing source of tension in the UK. Victoria should follow the lead of the
ACT, rather than Britain, in this respect.

QUESTION 9: IF VICTORIA INTRODUCED A CHARTER OF HUMAN RIGHTS, WHAT
SHOULD HAPPEN NEXT?

Again, there are numerous ‘next steps’ that need to be undertaken. I will address only two: review
of existing legislation in Victoria for compatibility with human rights, and training of the judiciary.

1) Review of Legislation:

Victoria should audit all legislation, policy and practices before any Charter of Human Rights
comes into force and its approach could be modelled on the British experience. In Britain, all
government departments audited their legislation, policies and practices for human rights
compliance before the HRA came into force. They also undertook human rights awareness
training within their departments.

The pre-HRA audit undertaken under the auspices of the Human Rights Unit of the Home Office
(‘Unit’).%” The Unit created a universal system for human rights auditing of legislation, policies
and practices according to ‘a “traffic light” system which grades the degree of risk according to
the significance or sensitivity of an issue, its vulnerability to challenge and the likelihood of

67 The Human Rights Unit (‘Unit’) was established to oversee the implementation of the HRA. Its main task was
ensure that all government departments were prepared for the coming into force of the HRA, which involved
awareness raising and education about the HRA, as well as monitoring and guidance with respect to a human
rights audit of each department’s legislation, policies and practices (see the various editions of The HRA 1998
Guidance for Departments, above). In December 2000, after implementation of the HRA, the Home Office
transferred the ongoing responsibility for the HRA to the Cabinet Office, which then transferred responsibility
to the Lord Chancellor’s Department (June 2001), which has recently been replaced by the Department of
Constitutional Affairs. The Home Office also established a Human Rights Taskforce, a body consisting of
governmental and non-governmental representatives, to help governmental departments and public authorities
implement the HRA and to promote human rights within the community. This involved the publication of
materials for government departments and public authorities, the publication of educational material for the
public, assisting with training for government departments and public authorities, consultations between
government departments and the Taskforce in relation to the preparedness of the departments, and media
liaison. The Taskforce, intended to be a temporary body, was disbanded in March 2001. See generally
Memorandum from the Home Office to the Joint Parliamentary Committee on Human Rights, Implementation
and Early Effects of the Human Rights Act 1998, February 2001 [4]-[12]; David Feldman, ‘Whitehall,
Westminster and Human Rights” (2001) 23(3) Public Money and Management 19, 20-21; John Wadham, ‘The
Human Rights Act: One Year On’ [2001] European Human Rights Law Review 620, 622-3; Jeremy Croft,
Whitehall and the Human Rights Act 1998 (The Constitution Unit, University College London, London, 2000)
20-27; Jeremy Croft, Whitehall and the Human Rights Act 1998: The First Year (The Constitution Unit,
University College London, London, 2002) 16-7; Jeremy Croft, ‘Whitehall and the Human Rights Act 1998’
[2001] European Human Rights Law Review 392, 396-9.
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challenge.’® A red light indicated a ‘strong chance of challenge in an operationally significant
or very sensitive area’, which required priority action; a yellow light indicated a ‘reasonable
chance of challenge, which may be successful’, which required action where possible; and a
green light indicated ‘little or no risk of challenge, or damage to an operationally significant
area’, such that no action was required.®® The audit results served two main functions. First, the
Cabinet Office used the results to identify priority areas to be dealt with before the HRA came
into operation. Secondly, the results have influenced the work of specialist human rights legal
teams within the executive post-HRA.”

Unfortunately, the audit process focussed heavily on judicial challenges to legislation, policies
and practices. Rather than using the HRA as ‘the springboard for further steps to be taken as part
of a proactive human rights policy,” the government adopted ‘a containment strategy’ aimed at
‘avoiding or reducing successful challenges’ to policy and legislative initiatives.” A more
proactive approach would increase the influence of the executive in the process of delimiting the
open-textured Convention rights. The executive should honestly and vigorously assert its
understandings of the Convention rights. Moreover, the containment strategy is too judicial-
centric.

Thus, any pre-audit that occurs in Victoria should learn from the mistakes of the British
experience, particularly by proactively asserting its understanding of the scope of the rights and
justifiable limits thereto, and using the opportunity to mainstream human rights rather than
contain human rights.

Training of the Judiciary:

Again, Victoria should undertake extensive training of the judiciary and quasi-judicial bodies
(including administrative tribunals) before any Charter comes into force, and its approach could
be modelled on the British experience. Extensive training was undertaken for the judiciary by
the British Judicial Studies Board. I have undertaken research into the training programme and
am happy to share this with the Committee upon request.
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Jeremy Croft, Whitehall and the Human Rights Act 1998 (The Constitution Unit, University College London,
London, 2000) 21. See also Jeremy Croft, ‘Whitehall and the Human Rights Act 1998 [2001] European
Human Rights Law Review 392, 396.

Jeremy Croft, Whitehall and the Human Rights Act 1998 (The Constitution Unit, University College London,
London, 2000) 21. See also Jeremy Croft, ‘Whitehall and the Human Rights Act 1998 [2001] European
Human Rights Law Review 392, 396.

Jeremy Croft, Whitehall and the Human Rights Act 1998 (The Constitution Unit, University College London,
London, 2000) 21; Jeremy Croft, ‘Whitehall and the Human Rights Act 1998’ [2001] European Human Rights
Law Review 392, 396. Two litigation co-ordinating groups have been established within Government: the
ECHR Criminal Issues Co-ordinating Group and the ECHR Civil Litigation Co-ordinating Group. Their
functions are to co-ordinate the approach to Convention rights issues that arise in criminal and civil litigation
(respectively) and to notify relevant parts of the Government to any significant human rights developments.
Both groups also review the critical areas of concern identified in the pre-HRA ‘traffic light’ audit. The
Criminal Group has issued ‘lines to take’ for prosecutors. Neither group is envisaged to be permanent, with
funding allocated for 2 to 3 years. See further Jeremy Croft, Whitehall and the Human Rights Act 1998 (The
Constitution Unit, University College London, London, 2000) 32-33; Jeremy Croft, ‘Whitehall and the Human
Rights Act 1998 [2001] European Human Rights Law Review 392, 400-03.

Jeremy Croft, Whitehall and the Human Rights Act 1998 (The Constitution Unit, University College London,
London, 2000) 27. See also Jeremy Croft, Whitehall and the Human Rights Act 1998: The First Year (The
Constitution Unit, University College London, London, 2002) 22-3.
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FURTHER REFERENCES

I refer the Committee to further articles I have written that elucidate the above matters:

e Julie Debeljak, ‘Rights and Democracy: A Reconciliation of the Institutional Debate’, a
chapter in Tom Campbell, Jeffrey Goldsworthy and Adrienne Stone (eds.), Human Rights
Protection: Boundaries and Challenges, Oxford University Press, Oxford, 2003, 135-57

e Julie Debeljak, ‘The Human Rights Act 2004 (ACT): A Significant, Yet Incomplete, Step
Toward the Domestic Protection and Promotion of Human Rights’ (2004) 15 Public Law
Review 169-176

e Julie Debeljak, ‘The Human Rights Act 1998 (UK): The Preservation of Parliamentary
Supremacy in the Context of Rights Protection’, (2003) 9 Australian Journal for Human
Rights 183-235.

e Julie Debeljak, ‘Rights Protection Without Judicial Supremacy: A Review of the Canadian
and British Models of Bills of Rights’, (2002) 26 Melbourne University Law Review 285-
324.

e Julie Debeljak, ‘Access to Civil Justice: Can a Bill of Rights Deliver?’ [2001] Torts Law
Review 32-52.

Dr Julie Debeljak

Lecturer at Law

Associate Director, Castan Centre for Human Rights Law
Faculty of Law

Monash University

1 August 2005
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Rights Dialogue under the
Victorian Charter: The Potential
and the Pitfalls

Julie Debeljak’

|. Introduction

The Charter of Human Rights and Responsibilities Act 2006 (Vic) was
intended to create an inter-institutional dialogue about rights. This
chapter outlines the Charters dialogue mechanisms, and assesses the
dialogue in practice. The assessment focuses on examples of institutional
dialogue that have involved judicial decisions about rights or with rights
implications, and executive and parliamentary reactions thereto. This
chapter concludes with reform suggestions for the Charter, which can
inform debates across Australian jurisdictions.

Committed parliamentary sovereigntists may consider that the Charter
is operating precisely as intended: bringing rights issues to the fore, and
providing a framework for debate, but not substantively hampering the
sovereign will of parliament. Those committed to human rights, however,
may consider the dialogue in practice demonstrates the need for reform.
In decision-making that impacts on rights, the executive retains its
dominance: it controls the ‘pre-tabling-in-parliament” phase of legislative

1 Associate Professor and Deputy Director of the Castan Centre for Human Rights Law, Faculty
of Law, Monash University.
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development; shapes the rights discussion via extrinsic materials
accompanying proposed legislation; and dominates parliament itself.
Contributions by members of parliament to rights dialogue on the floor
of parliament and through its committees are weak, with little incentive
for stronger action. Parliamentary rights culture is nascent at best, and
there is no political or legal cost for disregarding rights. The judiciary has
the limited power of interpreting laws to be compatible with rights, which
leaves the executive and parliament free reign in their responses. Reforms
must focus on these elements.

Il. Dialogue Mechanisms

There are numerous dialogue mechanisms under the Charter. First, the
scope of rights, and the legitimacy of limiting rights, are open to debate
and reasonable disagreement. The Charter recognises this through
open-textured rights, and by allowing the imposition of reasonable and
demonstrably justifiable limitations on rights under s 7(2) — both of which
encourage rights dialogue among the executive, parliament and judiciary.

Second, Charter mechanisms regarding the creation and interpretation
of legislation are meant to generate dialogue. Under s 28, parliamentarians
must issue Statements of Compatibility (SoC) for all proposed laws, which
indicate (with reasons) whether proposed laws are rights-compatible or
rights-incompatible. Under s 30, the Scrutiny of Acts and Regulations
Committee (SARC) must scrutinise all proposed laws and accompanying
SoCs against Charter rights. SARC reports to parliament, and parliament
debates the proposals, deciding whether to enact proposed laws given the
rights considerations.

These pre-legislative scrutiny obligations make rights explicit
considerations in law-making, creating greater transparency around, and
accountability for, decisions that impact on rights. The obligations also
create a dialogue between arms of government, allowing each to educate
the other about their understanding of relevant rights, whether legislation
limits those rights, and whether limits are justified under s 7(2).

Regarding the judiciary, s 32(1) of the Charter requires all legislation
to be interpreted in a way that is compatible with rights, so far as it is
possible to do so consistently with statutory purpose. Where legislation
cannot be interpreted rights-compatibly, the judiciary is not empowered
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to invalidate it; rather, the superior courts may issue an unenforceable
‘declaration of inconsistent interpretation’ under s 36(2). Under s 37, the
responsible minister must table a written response to s 36(2) declarations
in parliament within six-months.

The executive and parliament can respond to judicial rulings. They
may neutralise an unwanted s 32(1) rights-compatible interpretation
by legislatively reinstating rights-incompatible provisions. They may
amend legislation to address rights-incompatibility identified in s 36(2)
declarations; equally, they may retain the rights-incompatible legislation.
The dialogue process continues, with executive and parliamentary
responses being open to further challenge before the judiciary.

To assess these dialogue mechanisms in practice, Part III considers
examples of executive and parliamentary responses to judicial decisions
about rights; while Part IV considers examples where judicial decisions did
not turn on rights, but nevertheless provoked executive and parliamentary
responses that did impact on rights.

lll. Complete Dialogue Cycles

A ‘complete dialogue cycle’ occurs when each arm of government has
contributed to the rights dialogue; particularly, when the executive and
parliament respond to judicial decisions about rights. This Part explores
two examples where judicial decisions turning on rights have prompted
executive and parliamentary responses that have been rights-unfriendly.”

A. Decisions and responses
First, under the Serious Sex Offenders Monitoring Act 2005 (Vic), a court

may make an extended supervision order in relation to serious sex offenders
‘if it is satisfied ... that the offender is likely to commit a relevant offence
if released in the community on completion of” a custodial sentence.
In RJE? the court held that the phrase ‘is likely to commit a relevant

2 See 1aha v Broadmeadows Magistrates’ Court [2011] VSC 642, where the representative response
bolsters rights: s 51 of Sentencing Amendment (Abolition of Suspended Sentences and Other Matters)
Act 2013 (Vic).

3 RJE v Secretary to the Department of Justice [2008] VSCA 265 (‘RJE).
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offence’ had to mean ‘more likely than not to commit” an offence,* with
Maxwell P and Weinberg JA relying on the common law right to liberty,
and Nettle JA relying on the s 21 right to liberty and s 32(1) rights-
compatible interpretation under the Charter.

At the next sitting, parliament responded by overturning the rights-
compatible interpretation in R/E. The Serious Sex Offenders Monitoring
Amendment Act 2009 (Vic) (SSOMAA) inserts s 11(2B), which states
that s 11(1) ‘permits a determination that an offender is likely to commit
a relevant offence on the basis of a lower threshold than a threshold
of more likely than not'.

Second, the Major Crime (Investigative Powers) Act 2004 confers coercive
powers for investigating organised crime. Section 39(1) abrogates the
privilege against self-incrimination, but s 39(3) provides a residual
immunity. In Das,’ according to ordinary interpretation, Warren CJ held
that s 39(3) only preserved ‘direct use’ immunity, which unreasonably
and unjustifiably limited Charter rights. This was remedied by s 32
rights-compatible interpretation: Warren CJ ‘read in’ words to s 39(3)
additionally preserving ‘derivative use’ immunity.

Parliament reversed this ruling in the Criminal Organisations Control
and Other Acts Amendments Act 2014 (Vic) (COCOAAA). The legislation
inserted s 39(4), which provides that nothing in s 39(3) prevents the

derivate use of evidence.

B. Executive and parliamentary scrutiny

The rights-scrutiny in the executive’s SoC was similar in R/E-SSOMAA and
Das-COCOAAA. In both instances, the minister admitted to reversing the
judicial interpretation of legislation and reverting to the legislation’s pre-
Charter understanding. In both, this was justified as a reassertion of the
intention of the original parliament when it enacted the original law.
Additional arguments about the reasonableness and justifiability of the
limitation were also offered.

4 RJE [2008] VSCA 265 [21], [53] (Maxwell P and Weinberg JA); [97], [107], [113], [117],
[119] (Nettle JA).

5 Re Application under the Major Crime (Investigative Powers Act); Das v Victorian Equal
Opportunity and Human Rights Commission 2004 [2009] VSC 381 (‘Das’).
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SARC reported on R/E-SSOMAA after the amendments passed both
houses of parliament. The report criticised the SoC for not explaining
how the legislation was rights-compatible. The SARC report on Das-
COCOAAA highlighted how the SoC limitations analysis differed from
the judicial analysis, but acknowledged that parliament was empowered
to enact rights-incompatible legislation.

The parliamentary debate on R/E-SSOMAA was brief. Parliamentarians
acknowledged the legislative reversal of the judicial interpretation, and the
gravity of this. Although concern was expressed about the retrospective
application of the amendment, debate focused on balancing the rights of
the offender against the rights of victims and the broader community; and
on legislative safeguards for the offender. The rights aspects of the Das-
COCOAAA amendments attracted little parliamentary attention — there
was no debate about the s 39 amendment potentially violating rights,
nor that a judicial ruling was being reversed. Ms Pulford described the
amendments as ‘minor’;® while Ms Pennicuik took issue with other rights-
related aspects of the legislation, but not the s 39 amendment.

C. Assessing the dialogue
In RJE-SSOMAA and Das-COCOAAA, dialogue occurred with the

executive and parliament reasserting their views on the threshold for
issuing extended supervision orders and ‘derivative use’ immunity.
The representative arms utilised dialogue mechanisms. First, the
reasonableness and justifiability of limitations were explored, and the rights
of competing groups balanced, under s 7(2). Second, the amendment was
couched as reasserting parliament’s intention, which is an active factor
in s 32(1) rights-compatible interpretation.

In R/E-SSOMAA, parliament completed debate before SARC reported.
Although not unlawful, this undermines the dialogue. That SARC
identified issues that the parliamentarians had not considered highlights
the importance of SARC reports.

In Das-COCOAAA, one interpretation of SARC’s commentary on
the differing rights analyses of the judiciary and executive is that the
Attorney-General should have made a statement of incompatibilizy. This
has conceptual implications. If the Attorney-General simply accepted the

6 Victoria, Parliamentary Debates, Legislative Council, 19 August 2014, 2509 (Ms Pulford).
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judiciary’s view of the unjustifiability of the limit, this may be considered
‘judge-proofing’/*Charter-proofing’ legislation. ‘Charter-proofing’ refers
to the practice where the executive and parliament shape their policy and
laws to fit judicial interpretations of rights to avoid adverse court rulings,
and this more closely resembles a judicial monologue about rights.

However, tensions arise for democratic accountability if the judiciary and
executive put forward competing rights analysis. Were the executive to
simply assert an alternative narrative of rights, without acknowledging
the competing judicial views and offering reasons for departing from
those views, the improved rights-transparency in, and greater rights-
accountability when, law-making that we hope to gain from dialogue is
lost. Moreover, where there is a disagreement between the executive and the
judiciary, and this is not acknowledged via a statement of incompatibility,
parliament is not properly alerted to the disagreement, as occurred in Das-
COCOAAA. In that case SARC, the Attorney-General and Ms Pennicuik
engaged in rights-dialogue over other amendments, but missed the rights-
implications for s 39 and the reversal of Das.

Finally, SARC’s conclusions in Das-COCOAAA were tepid: that the
amendments ‘may be incompatible’ and referral of the issue ‘to Parliament
for its consideration’,” despite SARC’s analysis suggesting incompatibility.

As examples of dialogue, the Charter allows the executive and parliament
to disagree with the judiciary. As examples of rights protection, reasonable
people will disagree; but regardless, the Charter elevates parliamentary
sovereignty over rights protection.

V. Executive—Parliament Reactions
Impacting on Rights

Unlike the complete cycles, some judicial decisions that did not turn on
Charter rights have nevertheless prompted amendments that did impact
on Charter rights. These are explored in this Part.

7 SARC, Alert Digest, No 9 of 2014, 15.
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A. Decisions and responses

In DPP v Leys,® the court clarified the lawful combination of sentencing
options involving community corrections orders, and corrected a drafting
error concerning the commencement of interlinked provisions, under
the Sentencing Act 1991 (Vic). Parliament codified the judicial decision
via amendments,” which were applied retrospectively to ensure that 500
offenders whose sentences may have otherwise been unlawful were deemed
to be lawful. Although retrospective application itself is rights-limiting,
this was preferred over the rights implications of prospective legislation:
being 500 offenders having their rights to liberty, privacy and movement
limited because of potentially unlawful sentences.

In Director of Housing v TK,'® the Director issued a notice to vacate
under s 250 of the Residential Tenancies Act 1997 (Vic) (RTA) because
‘the tenant ha[d] used the rented premises ... for any purpose that is
illegal’. The notice was ultra vires because in two instances the tenant’s
drug trafficking occurred in common areas (not the rented premises), and
in another the tenant’s drug trafficking occurred at the front door which
was insufficient to establish ‘use’ of the rented premises. Amendments
to the RTA ensured that drug trafficking on the rented premises or in
a common area triggered the ‘notice to vacate’ power; expanded the
power to cover prescribed indictable offences; and changed the trigger
for vacation from a police charge to the Director’s reasonable belief."

XF]J provides another example."

B. Executive—parliamentary scrutiny and dialogue

These examples highlight the representative arms” willingness to respond
to judicial decisions by enacting rights-limiting legislation. In discharging
pre-legislative rights-scrutiny obligations, the representative arms
recognised potential violations of rights in all examples, but reasoned
away the violation, or justified the violation referring to the competing

rights of others, public safety and the like.

8  DPPuv Leys [2012] VSCA 304 (‘Leys).

9 Road Safety and Sentencing Act Amendment Act 2012 (Vic).

10 Director of Housing v TK (Residential Tenancies) [2010] VCAT 1839 (‘7K).

11 Residential Tenancies Amendment (Public Housing) Act 2011 (Vic).

12 XFJ v Director of Public Transport [2008] VCAT 2303 led to the Transport Legislation Amendments
(Driver and Industry Standards) Act 2008 (Vic).
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In Leys and XFJ, SARC reported after the Bill passed both Houses.
In 7K, SARC directly compared the tribunal ruling with the amendments,
challenging the rights-compatibility of the executive-led amendments,
to no avail in parliament.

Parliamentary contributions were mixed. In Leys, debate was truncated,
with the amendments enacted within 72 hours, and brief parliamentary
debate. Debate in XFJ was brief, with the competing rights of the public
elevated over individual rights, and parliamentarians lamenting the non-
retrospectivity of the amendments (i.e. lamenting the failure to further
violate rights). By contrast, debate in 7K was relatively sophisticated, with
the right to housing considered, the competing rights of other tenants
balanced, the impact of the reduced evidentiary burden explored, and
legislative safeguards recognised.

V. Reforms

These examples demonstrate the need for reform across the dialogue
process. During the ‘pre-tabling-in-parliament’ phase of policy and
legislative design, although the executive accounts for rights, this is in secret
and there is no guarantee of outside influence. This is problematic because
once Cabinet gives ‘in-principle’ agreement to legislative proposals, it is
difficult to secure amendments. If the window for real rights-influence
ends at Cabinet, dialogue is nothing more than an executive monologue.

The eight-year Charter review recommends that SoCs be issued with
exposure drafts.” This is an improvement, but the examples highlight
that rights-impinging legislation is unlikely to be released in exposure
draft and likely to be rushed through parliament. Reforms must
include: (a) changes to the political culture surrounding amendments in
parliament; and (b) an expansion of voices influencing the pre-Cabinet-
approval phase of legislative development, with SARC and the Victorian
Equal Opportunity and Human Rights Commission being consulted,
in confidence, on draft legislation pre-Cabinet-approval.

13 Recommendation 41(b), Michael Brett Young, From Commitment to Culture: The 2015
Review of the Charter of Human Rights and Responsibilities Act 2006 (Victorian Government Printer,
Melbourne, 2015) 188.
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SoCs consistently failed to explain ‘how’ a Bill was (in)compatible.
Section 28 must be amended to require consideration of s 7(2) as part
of compatibility assessments and evidence-based assessments. Section
28(3) could read: ‘A statement of compatibility must state — (a) whether,
in the members opinion, the Bill is compatible with human rights
and, if so, how it is compatible by reference to s 7(2) providing evidence
Jfor the assessment; and (b) if, in the member’s opinion, any part of the
Bill is incompatible with human rights, the nature and extent of the
incompatibility by reference to s 7(2) providing evidence for the assessment.’

SARC needs strengthening. First, SARC has two weeks to report on a//
Bills introduced. SARC reports are often not available before Bills pass
either the lower or both Houses. This mutes SARC’s contribution to the
dialogue. Parliamentarians have suggested that SARC be convened ad
hoc whenever ‘urgent Bills’ are presented to parliament.'* In addition, the
Charter should be amended to prevent a Bill becoming a valid Act until
SARC has reported, and parliament has ‘properly considered’ the report
(see below).

Second, although rights-incompatible analysis and ministerial requests
for clarification convey SARC’s opinion, SARC’s recommendations are
mild. This may be consistent with the practice of scrutiny committees,
but SARC'’s current practice ‘has had little influence over the content of
legislation once the Bill has been presented to Parliament’.”” Were SARC
privately consulted on proposed legislation before Cabinet approval,
the executive might be induced to present more rights-compatible
Bills. SARC’s public reports could then be frank rights assessments with
(stronger) conclusions (particularly where SARC’s private concerns are
not addressed).

Parliament must develop and nurture a rights culture, ensuring there is
a political cost for not protecting rights and not convincingly justifying
limitations on rights. Non-legal methods of cultural change include:
(a) developing strong leadership supportive of a rights-respecting culture
(top-down approach), and identifying non-senior parliamentarians to act

14 Victoria, Parliamentary Debates, Legislative Council, 16 August 2012, 3535 (Mr Pakula) and
3541 (Ms Pennicuik).
15 Above n 13, 177, citing the Chair of SARC, Carlo Carli MP.
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as change agents among the parliamentary cohort (bottom-up approach);'®
(b) better education about the substance of rights and the proportionality
analysis informing limitations to rights, and education about the process
of rights-scrutiny and how it feeds into the inter-institutional dialogue;
and (c) pressure from constituents.

Legal methods include imposing an obligation on parliament to ‘give
proper consideration’ to SoCs and SARC reports, with a failure to give
proper consideration precluding a Bill becoming an Act. In relation to
SARC, s 30 should become s 30(1), with: subs (2) preventing parliament
enacting laws prior to SARC reporting; subs (3) requiring parliament
to give ‘proper consideration’ to SARC reports; and subs (4) stating
‘a failure to comply with sub-sections 30(1), (2) and (3) prevents that bill
becoming an act, and any purported act is not valid, has no operation and
cannot be enforced’.

Parliament needs costs/consequences for rights-incompatibility, which
presents a multifaceted problem. First, unlike the Canadian Charter,
the Victorian Charter is not a constitutional instrument, so the judiciary
cannot invalidate rights-incompatible legislation. The latter Charter is
a statutory instrument similar to Britain’s, but unlike Britain — which
has a stronger parliamentary rights-culture — there is no oversight by
a regional human rights court that issues binding decisions. The threat
of constitutional invalidation (Canada) or enforceable regional decision-
making (Britain) focuses the mind of parliamentarians.

Second, judicial decision-making under the Charter has been weak.
Section 32 rights-compatible reinterpretation as a remedy has been
undermined and the role of s 7(2) is uncertain;' judicial decisions on
rights have been timid;'® and some judges have questioned the dialogue

16 Bronwyn Naylor, Julie Debeljak and Anita Mackay, ‘A Strategic Framework for Implementing
Human Rights in Closed Environments: A Human Rights Regulatory Framework and its
Implementation’ (2015) 41 Monash University Law Review 218, 265-66.

17 Julie Debeljak, “Who Is Sovereign Now? The Momcilovic Court Hands Back Power Over Human
Rights That Parliament Intended It To Have’ (2011) 22 Public Law Review 15-51; Julie Debeljak,
‘Proportionality, Rights-Consistent Interpretation and Declarations under the Victorian Charter
of Human Rights and Responsibilities: The Momcilovic Litigation and Beyond’ (2014) 40 Monash
University Law Review 340-88.

18  Julie Debeljak, “The Rights of Prisoners under the Victorian Charter: A Critical Analysis of the
Jurisprudence on the Treatment of Prisoners and Conditions of Detention’ (2015) 38 University
of New South Wales Law Journal 1332-85.
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conception.”” Recommendations to strengthen ss 32(1) and 7(2) in the
eight-year Charter Review, if adopted, should improve the judicial — and
thus parliamentary — engagement with rights.?

VI. Conclusion

The Victorian executive dominates the debate about rights, both in the
pre-tabling and parliamentary phases of law-making. This dominance is
not ameliorated by parliament or the judiciary, due to limitations under
the Charter and cultural approaches to rights. The executive dominance of
parliament, at least of the lower house, converts what would be an ideal,
three-way ‘rights-multilogue’ into a two-way rights-dialogue between the
executive and judiciary. (Indeed, the debate between constitutional and
statutory instruments is better cast as one between judicial versus executive
monopolisation of rights.) Without breaking the executive’s dominance
or adopting a constitutional instrument, an executive-dominated rights-
monologue, coupled with parliamentary and judicial rights-beckling,
is what remains.

19 HCA Momcilovic [2011] HCA 34, [95] (French CJ), [146] (Gummow ], Hayne ] concurring),
[533-534] (Crennan and Kiefel JJ).
20 Recommendations 28 and 29: above n 13, 137-55.
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