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19 October 2012 

Mr Ray Hopper MP 
Chair 
Legal Affairs and Community Safety Committee 
Parliament House 
George Street 
Brisbane Qld 4000 

BY EMAIL ONLY TO: lacsc@parliament.qld.gov .au 

Dear Mr Hopper 

Re: Submission on Body Corporate and Community Management and Other 
Legislation Amendment Bill 2012 ("Amendment Bill") 

We refer to your lett~r of 19 September 2012. The Australian College of Community Association 
Lawyers Inc. (''College") thanks you for lnvaing submissions to be considered by the l egal A 'fairs 
and Community Safety Committee in relation to the Amendment Bill. 

The Coli99e notes that this Amendment Bill has arisen from the concerns the Government had !o 
the April 2011 amendments to the Body Corporate ana Community Management Act 1997 
("BCCM Act') wh1cl1 effectively allowed an owner to reverse a decision of the Courts. Tribunals 
and Specialist Adjudicators in relation to lhe adjustmet1t of the contribution schedule lot 
entiUements. 

The College congratulations the Government on recognismg that the Apnt 2011 amendments 
drew widespread crlti<;ism from all se<:tors of the strata industry and th('l it proposes to address 
the issue of the settlng of and adjustment of contribution schedule lot entitlements. However, to 
simply ·reverse' a bad law, does not resolve the underlying Issues concerning !he setting and 
adjustment of contribution schedule lot entitlements. 
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INTRODUCTION 

The Coli~ is a not for profit association of specialist lawyers established in 2006. 

The principal objects of the College are to-

• establish and administer to the highest standards a system of specialist accreditation for 
lawyers skilled in the Discipline 

• promote the highest standards of profession al practice 

• facllitale research and dissemination of research materials on all aspects of I he Discipline 

• foster a collegiate relationship among accredited specialists and other members 

• promote public awareness and knowledge of the Discipline, and 

• work in a non-political way to Improve laws relevant to the DisCipline. 

The "DiscopJine' is. defined as "the law end proctice a'NOCieled wilh Common lnleresl 
Subdivisions'. In tum, "Common Interest SUt>dlvisions'' are defined as "the sub.division of land 
(with or without airspace) into lots and common areas whether or not a bwy corporate or 
essoclafion Is established to administer the common areas, ioc/udir1g, wit/lout limitation 
subdiVisions commonly /lnown es sltela titles e.rid community lilies" This includes community 
titles schemes in Queensland. 

One of the objects of the College Is ' to wo~ with State and Federal governments to ensure that 
legislation related to the Dlsclpllna or having the potential to Impact on Associated Persons is 
relevant, effective and of the highest quality so as to ensure the best possible outcomes for such 
persons". "Associated Persons" means persons who live in, work in, or have a legal or equitable 
Interest In ~]I or part of a Common Interest Subdivision development'. 

The College has a public interest focus l;lnd over time lt is expected to build a substantial body of 
knowledge and skills in this important and expanding area of the law 

RESPONSE TO THE AMENDMENT BILL 

The College notes that the amendment- Bill proposes to do the following -

remove the requirement for a body corporate to undertake a lot entitlement reversion process 
under chapter 8, part 9, diVIsion 4 of the BCCM Act (to take effect from 14 September 2012) 

2. to halt any lot entitlement reversion not completed by 14 September 2012 

3, to establish a process to 'undo' any reversions under the 2011 amendments to the BCCM Act 
that were completed prior to 14 September 2012 

4 remove unnecessary disclosure requirements imposed upon selters of a lot in a communlty 
titles scheme, end 

5. provide jurisdictional consistency for the resolution of disputes about contribution schedule let 
entitlements. 



The College concurs woth the substance of items 1 2 4 and 5 of the Amendment Bill set out 
above. 

However, tho College objects to Item 3 to 'undo' any reversoon process already undertaken To 
simply 'undo the 'M'Ong' does not make it right Whilst an adjustment of the contribution schedule 
lot entitlements affected many owners, likewise the oeversion process also affected many owners. 

The College suggests that a morator<um be put on the 'reversal of the reversal' process until such 
tnne as the Government looks at the broader issue of the setting of and adjustment of the 
cootribubon schedule lot entollements. 

A survey of the College's membeJS reveals that Jhey have been onvolved In over one hundred 
revers10ns. In many Instances, there have been 'big wonners' and 'big losei'S', both on relation to 
an order or the reversal process 

In addition, some bodies corporate have had their lot entotiements adjusted and reversed two or 
three times In as many years. inc'uding overtufT1ing the reversion process as a result of a dospute 
as to whether the oroglnal order was an 'adjustment order' or a 'consent order' 

Thos has lead to bOth widespread uncet1a•nty for any one purchasing a lot tn a community titles 
scheme and also dostress to owners who have had to sell or are unable to sea theor lot because of 
oncreased levies The College can provide many exemples where tile adjustment or reversion cl 
the co~tributoon schedule lol entitlements has had a detromental effect on owners 

An exemple to highlight the lnequotoes in the present system is where an orclor was rrode by the 
Court to adjust the contribution schedule lot entitlements in a comm.,rcial buildong. Two owners 
received a major benefit whereas a number of the smaller lots had their proportion of the 
contribution schedule lot entitlement:; ~ignificantly Increased, in one lla&o rrom 0.'7% to 1 W%, 
which has resulted In the lot becoming unsaleable as the levoes (without other outgoings) amount 
to 88% of the rental income. In addition, t~e CYoNOM os now substantially 1n arrears of levies. 

NEW METHOD FOR CALCULATING LOT ENTITLEM ENTS 

The College is of the v>ew that there os a better method of setting the basis fOf contnbutJons by lot 
owners which Is just and equllable and removes the perception that 'struggling pensioners 
occupying small uRils' are subsidising the 'wealthy penthouse owners' than the current system 
which requires that the conlrobuhon schedule lot entnlemAnts mus1 be equal, unless ot Is just and 
equotable for them to be something else. 

The College suggests that the contribution schedule lot entitlements be the basis for calcuiatlng 
each lot owner's oontrtbulions towards the admonostratove fund and the Interest schedule lot 
entitlement be the basos for calculating each tot owner's contributions towards 1ho sinkong fund. 

The SCCM Act ontroduoed a dual system of lot entotlemems as folows • 

• the contribution schedule lot enlltlements whiCh is the basos for calculaung each lot owner's 
share of levies and the value ore lot owner's vote on a poll <~nd 

• the interest schedule lot entitlements which Is the b9sis for calcuiaung the lot owner's share 
of the common property. the lot owner's interest on termination or Jhe scheme and the 
unimproved value of the lot for rating and taxat on purposes. 

The administrative fund contaons an estomate for the financoal year of the body corporate to meet 
expenses 1n relation to the cost of maontaining common property and body assets and other 
expenditure of a recurrent nature. To the extent thet recurrent expenditure relates to physical 



amenities or common property, it is generally directed towards ensuring the avaitabllrty of that 
amenity at a certain standard In any given pe~od and that benef.t is really one that applies equally 
to all owners (irrespective of the extent of use they may make or impact they may have on the 
relevant facility or amenity). In ac!dillon, these recurrent expenses include audit faes, bank 
charges, secretaroal fees. postage and stallonery and the like. They are. In essence 
administrative fees. Accordingly, in almost all 1nstancea these types of expenses should be 
shared equally as the nature and type of the lot, the size of the tot or the location or the lot in the 
scheme has no beanng on these types of expenses 

The slllmg fund contains an estinate for the finanaal year of the body corporate tor capdal 
expe<1ses plus il also reserves an appropnate proportoonate share to meet antocopated major 
expenditure over the next none years in re•atton to costs of a capital or non-recurrent nature and 
penod'C replacement or Items of a major capital nature This non-recurrent expendoture ncludes 
painting, replacong windows and dloors. replacl ng the roof, upgrading racil~les and refurbishing 
common property, They ars, In essence, e)(penses of a capital nature and therefore have a dorect 
relationship to the value or each lot and the value of each owner's underlying onterest in the 
scheme wh1ch has atweys been tied to its lntere st schedule lot entitlement 

Accordingly, the College consode10 that the most fair and equitable way of div·ding up body 
corporate expenses Is as follows: 

• Administrative fund - owners contrbJ!tons to this expenditure should be based on 
conlributoon schedule lol entrttements wh~h are to be equal. unless rt os JUSt and eQJrtable for 
11 to be someth1n9 else 

• Sinking fund - owner's contributions to this expenditure should be based on interest 
schedule lot entitlements which are to be based on unlmpfoved capotal value. unless il is just 
and equitable for it to be something else. 

The College's proposed method does not go agaonst the pnnoptes for setting tot entitlements 
under the BCCM Act The second readong speech In relatJOn to the 2003 Amendment Act 
provtded: 

•The guiding principle for bOth S<It!mg a(ld adJuSimQ the contribut;on schedule Is that it Involves 
/he equitable shanng of the costs of operating and matntaming the common property. These 
costs should be bome in proportion to the benofil, no/In proportion to the unit's value it is not a 
contribution linked to en ftbility to pay. but as a payment for seNJces." 

Further, an analysis of the various expert's reports which have been relled upon end accepted by 
the District Court, the Trobunafs and Speciallst Adjudicators in orders for adJUstments of the 
contribution schedule lot entollements generally reflect the College's proposition In relation to the 
dividing up of body corporate expenses. 

Transitional arrangements wolf need to be put 1n place for ex1strng schemes The College does 
root see any partiCUlar admonistra!Jve or restrk:tlve burden bel'lQ Imposed as the Insurance re­
imbursement is based on tne interest schedule lot enlit.ements and further provod<xl an 
appropriate timeframe la flfJt (e.g., at the next annual general meeting of the body corporate) 

MEETING 

The College notes that when The Hon. JP Bteij le Introduced the Amendment Bill. he stated: •me 
Government will now look et the broader issues eround contribution schedule lot enttllemenfs." 
The Amendment Bill does not deal with the Future of lot entitlements. However the Hon. JP Bleijie 
recognises that there ore still many ~hemes With unfairly set contrJbutions schedule lot 
entitlements and that an appropriate mecnan1sm needs to be ontroduced to allow for adjustments. 
Because ol the comptexnoes involved. the Government mterrds to take Js time •to get/he balance 
right and IS fair to to/ 0\vnenl 



The Colle.ae would also like to meet with Government about the propo$ed reforms to contribution 
schedule lot entitlements. In this regard, you may contact: 

Mall: 

Tel: 
Fax: 
Mobile: 
E-mall: 

Nina Psaltis 
General Manager 
Australian College of Community Association L'""oyers lnc 
PO Box 182 
Moorooka Qkl 41 05 

07 3848 2328 
07 32.55 8056 

 
generafmanager@accal.org.au 

The College looks forward to work1ng wfth the Government on lhe proposed refonns to the 
current system for the setting of and adjustment of the contribution schedule tot entitlements. 

CONCLUSION 

In conclusion, the College congratulations the Government on recognising that the 2011 
Amendments to the BCCM Act were unjust and inequitable, however the College is of the view 
that to 'reverse the reversal' process is not good law and urges the Government to put a 
moratorium on the reversal proces~ until a just and equitable system for the seltlng and 
adJustment of contribution schedule lot entitlements can be determined. 

In this regard, the College's principal and preferred recommendation Is to address the different 
purposes attributed to expendi\ure from the administrative fund and sinkin9 fund through 
allocation of the contribution and interest schedule lot entitlements respectively as the basis for 
owners contributing to that expenditure. 

The College lool<s forward to working closely with Government on this issue. 

Sincerely 

Nina Psaftls 

General Manager 




