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Dear Committee,
Re: Making Queensland Safer Bill
Please find below a brief response to the request for submissions regarding the proposed Bill.

| wish to express my disappointment that the call for submissions was made on Friday 29 November 2024
with an expectation that responses be received by Tuesday 3 December 2024. This cannot be considered an
effective consultation process. Given the gravity of these issues, and the significant ramifications for
vulnerable children, this should be considered unacceptable.

In view of the tight time frame, this submission is necessarily brief. | ask that it be read alongside the
substantial report | wrote, which was funded by the Queensland Government, entitled Safety Through
Support: Building Safer Communities by Supporting Vulnerable Children in Queensland’s Youth Justice
System (attached).

| have some brief remarks to make in relation to a limited number of provisions of the Bill.
1. Clause 4 - Who may be present at proceedings

This clause proposes to allow representatives of victims and persons with media accreditation to be present
at Childrens Court proceedings.

Some unintended adverse consequences of this provision could include:

e Unruly behaviour in the courtroom due to high levels of emotion displayed by victims’
representatives — contempt of court charges could result, which would add to their distress and
compound their victimisation.

e Accused children may be reluctant to disclose personal information that is relevant to the offence —
including evidence of their own past victimisation, particularly experiences of child abuse or neglect
— because they are concerned about the potential for significant breaches of their privacy to occur.
Courts may therefore lack the information they require to fairly consider the case and impose an
appropriate sentence.



2. Clauses that concern the disclosure of children’s criminal history information
Some unintended adverse consequences of these provisions could include:

e Increased alienation from society for those who have committed offences as children — It is
universally accepted that effective punishment of children is that which is swift and allows children
to move forward with their lives. Children’s mistakes should not affect the rest of their lives, and the
creation of a ‘criminal identity’ should be avoided if we truly want them to desist from offending.

e Additional barriers to rehabilitation and reintegration — Adults with an irrelevant criminal record are
often discriminated against by potential employers, and may be unable to obtain a Blue Card. This
limits their capacity to live as productive citizens and desist from offending.

e Criminal history information may be taken out of context — Many children obtain a criminal record
whilst they are under the care of the state. Individuals may be effectively punished for their own
victimisation if criminal history information is considered in the absence of child safety information.

3. Clause 15 - Sentencing principles

Restricting courts’ discretion in sentencing in this way may amount to an impermissible encroachment on
judicial power. Dictating to the courts what they must and must not have regard to in sentencing may
undermine public confidence in the independence of the courts and may be incompatible with the
institutional integrity of the judiciary.

It is inappropriate and arbitrary for the primary consideration in sentencing a child to be the impact of the
offence on any victim, to the exclusion of traditional considerations related to the sentencing of children,
including that detention should be a last resort and their rehabilitation should be the focus of any penalty
imposed. The sentencing principles that currently apply to children are the product of years of common law
development — dispensing with them is a grave matter.

Furthermore, the ‘impact’ of an offence on a victim cannot be measured or independently assessed. As a
result, these laws may be practically impossible for the judiciary to comply with.

Importantly, this is not the basis upon which adults are sentenced. This clause therefore exceeds any
election mandate that can be claimed by the Government in relation to sentencing children ‘as adults’.
Application of section 9 of the Penalties and Sentences Act 1992 (Qld) to children, whilst not advisable,
would be preferable, and more consistent with the Government’s ‘adult crime, adult time’ slogan.

4. Clause 19 - Offences to which adult penalties apply

The list of offences to which adult penalties apply is arbitrary, and has bears no reference to crime statistics,
research or any other evidence base.

If the intent is to apply adult penalties to very serious crimes, then this list is overbroad. In particular,
offences such as dangerous operation of a motor vehicle, unlawful use or possession of a motor vehicle,
entering premises with intent to commit indictable offences and unlawful entry of a vehicle are well-known
to be offences that children commonly commit. There is no objective reason they should be referred to as
‘adult crimes’.

Legislators who are also parents should be mindful that all children will be subject to these laws, and a
proportion of children who commit these offences come from middle and upper socioeconomic households.

Legislators who are parents of children with disabilities, such as ADHD and autism, should be very concerned
about these proposed laws. Evidence suggests that these children are significantly over-represented
amongst children who commit several of the crimes in this list.



An unintended consequence of these laws will certainly be that children with disabilities — from all walks of
life — will be subjected to lengthy periods in detention facilities that are ill-equipped to address their special
needs.

All Queensland parents have reason to be concerned about these proposed laws.
5. Clause 37 — Charter of youth justice principles

As noted above, giving primacy in sentencing to any impacts of children’s offending on victims, over and
above the importance of their rehabilitation and protection as children, goes against centuries of common
law development. It is not consistent with the principles of sentencing that apply to adults. It is not
consistent with international research. It also ignores the fact that the vast majority of children who commit
offences were first victims themselves.

The international evidence overwhelmingly shows that punitive responses to children’s offending will not
improve community safety. Children will not desist from offending unless they have a pathway out of crime.
They need to be safe, housed and nurtured. Many of them require mental health treatment and disability
support services. These should be the priorities of a government that truly wishes to address ‘youth crime’.

Please do not hesitate to contact me with any questions. | am committed to working with the Government
to develop evidence-based strategies to address these issues.

Yours sincerely,

Professor Tamara Walsh
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EXECUTIVE SUMMARY

1. Queensland’s youth justice
system today

Queensland has the highest number of children in youth
detention of any state or territory in Australia.! Around

5 per 10,000 Queensland children are in detention
compared with around 3 per 10,000 Australia-wide.?

The number of children in detention in Queensland is
increasing, even though the number of children coming
before the courts on charges is decreasing.? In 2021/22,
there were around 275 children in custody in Queensland
on an average day, which was an increase of 20% since
the year before.* Queensland children spend an average
of 209 days in detention, compared to an Australian
average of 190 days.®

Queensland has the highest proportion of children in
custody on remand in the country.® Only 14% of children in
detention in Queensland have been sentenced by a court.”
A large proportion of children held on remand will be
acquitted of their crimes, and many more will be released
immediately by the court once their case has been heard.®
Only 55 children were sentenced to a period of detention
(in addition to time already served) in 2021/22.°

Aboriginal and/or Torres Strait Islander children are
substantially over-represented in Queensland’s youth
justice system: 50% of children who appear before

a court are Indigenous and around 70% of children
in detention are Indigenous, yet they comprise only
4% of the youth population.’ Indigenous children

are 21 times more likely to be in detention than non-
Indigenous children, 19 times more likely to be under
youth justice supervision and 11.5 times more likely to
appear in court on criminal charges.”

Youth detention costs the taxpayer $1901 per child per
day.” Yet 80% of children who spend time in detention
will return to the youth justice system within 12 months.”®

Most of the offences that children are charged with are
property-related. Only around 6% of children’s proven
offences are violent in nature.” Punitive responses to
youth crime are often justified as being necessary to
ensure community safety. Public safety is an important
goal of the youth justice system, however, harsh criminal
law responses do not make the community safer. Instead,
they seem to have a ‘crime-causing’ effect. If the goal of
community safety is to be met, we need to find a way to
stop children from offending and re-offending.

2. Queensland’s ‘offending’ children:
Who are they? What is happening
to them?

The vast majority of children who commit crimes will
‘age out’ of offending once they reach adulthood.”®
Research suggests that by bringing children into the
youth justice system and before the courts, we increase
the chance that they will reoffend.” The further through
the system they go, the more likely they are to offend
again. Research from all over the world has found that
children are less likely to reoffend if we take a ‘minimal
intervention, maximum diversion’ approach.®

Almost half of all offences that come before the
Childrens Court in Queensland have been committed by
just 10% of child defendants.” This means that there is

a small group of children, around 350 of them, who are
‘chronic’ repeat offenders.?° This is less than an average
high school enrolment. Changing the way we respond
to this 10% of children who commit offences could
dramatically reduce ‘youth crime’ in Queensland.

Children who commit offences, especially those who
commit serious offences, or several offences over time,
are amongst the most vulnerable children in Queensland.
Children in custody have particularly high and complex
needs, for example:?

* 26% are the subject of a current child
protection order;

e 44% were in unstable or unsuitable
accommodation before their arrest;

* 18% have a cognitive or intellectual impairment;

* 17% have been diagnosed with post-traumatic
stress disorder; and

* 5% have autism.

This explains why children continue to offend, even after
they receive harsh sentences from a court. We need to
ask: why are the basic needs of these children not being
met in the community?



3. Children’s rights in the youth
justice system

The Human Rights Act 2019 (Qld) requires public entities
to act in a manner that is compatible with human rights,
and to take individuals’ human rights into account when
making decisions.? If they do not do this, they may
become the subject of a complaint to the Queensland
Human Rights Commission, or litigation if there is a
collateral cause of action.?

Police officers, youth justice officers, child safety officers,
public school teachers and principals are all ‘public
entities’ so they must comply with the Human Rights
Act 2019 (Qld). Human rights that must be considered by
public entities when they make decisions about children
in the youth justice system include: %

» the child’s right to the protection that they
need because they are a child, and that is in
their best interests;

* the child’s right not to have their home or
family unlawfully or arbitrarily interfered with;

» Aboriginal and/or Torres Strait Islander
children’s right to enjoy and maintain their
identity, cultural heritage, kinship ties and
connection to lands;

* the child’s right to be treated with humanity
and respect for human dignity when they
are detained;

« the child’s right to rehabilitation;
* the child’s right to a speedy trial; and

« the child’s right to be treated in a way that
is appropriate to their age.

International human rights law can be considered when
we are determining the content and scope of these
rights.? International human rights law emphasises

that the best interests of the child should be a primary
consideration in all decisions that affect them.? The
United Nations Committee on the Rights of the Child has
said that ‘crime committed by children tends to decrease
after the adoption of systems [that promote] the child’s
sense of dignity and worth.’® Based on the most recent
international research, the Committee has concluded
that ‘[d]iversion should be the preferred manner of
dealing with children in the majority of cases.”?®

This is reflected in the Youth Justice Principles that
underlie the operation of the Youth Justice Act 1992
(Qld).%° These Principles recognise the need to protect
children’s wellbeing, divert them from the courts wherever
possible, respect their cultural rights, and focus our
interventions on their reintegration into society. They also
state that children should be detained only as a last resort
and for the least time that is justified in the circumstances.

Protecting children’s rights is not inconsistent with the
goal of community safety, nor does it mean that children
should not be held accountable for their actions. We
must ask why children offend in the first place, and
recognise that children who commit offences have high
and complex needs. If we want them to stop offending,
we need to meet their basic needs and address the
underlying causes of their offending behaviour.
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4. Early intervention and prevention:
A multiagency approach

The best way to reduce children’s offending is

to provide support to vulnerable children in the
community and take preventative measures so they
do not engage in offending in the first place.

To do this, we need to look beyond the youth justice
system. Youth Justice is where children end up after
they have experienced a breakdown in the systems and
supports around them. For the best outcomes, we need
to act protectively before the child commits offences.
This can occur through the education system, the

child protection system, and diversionary approaches
to policing.

(a) Education

Staying in school prevents offending - education is
one of the most important protective factors a child
can have against youth justice system involvement.*
Children who are not in school are not occupied, and
offending can be a means of alleviating boredom.
Without basic literacy and numeracy skills, it will be
difficult for children to build a life for themselves as
productive citizens. Remaining in school also ensures
that other adults are watching out for them - this is
important for children who are homeless or unsafe
at home.

(b) Child Safety

Too often, children are removed from their home only

to bounce from placement to placement, and ultimately
end up in residential care. This is traumatic for children,
and trauma is a predictor of offending.’? By the time they
get to court, many children are homeless, often because
an appropriate placement has not been found for them.
Children come to view Child Safety as ‘the enemy’, yet
Child Safety is their statutory parent and is responsible
for their care and protection. Three quarters of children
in detention are known to Child Safety;** protecting
these children includes preventing their criminalisation.

(c) Policing

Police are required under the Youth Justice Act 1992
(Qld) to consider alternatives before arresting a child.
When police are deciding what action to take in
response to a child’s offending, they should consider the
child’s personal characteristics, including whether they
have any disabilities or have been exposed to trauma.
Police should divert children away from the criminal
law system wherever possible. Research suggests that
if children are diverted by police, rather than being
arrested and processed by a court, they are less likely
to reoffend.’*

Police can caution children or refer them for restorative
justice, but only if the child admits the offence. Children
should not have to admit an offence to be diverted.
Instead, police should take a ‘community policing’
approach to children’s offending, by counselling them,
making referrals, and engaging in restorative practices in
the moment, for example, by asking a child to apologise
immediately, or by contacting their parents or carers

so they can pick them up. These interactions between
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children and police should not be recorded. There
should be no limit to the number of cautions or other
diversions children can receive. Children make mistakes
and those mistakes should not be held against them or
compromise their chances of exiting the criminal law
system as they mature.

Some offences should never be the subject of a criminal
charge for children. Survival-related offences, such

as stealing food, fare evasion and trespass, should

be decriminalised for children. Offences committed

in residential care that would not be the subject of
criminal charges if they occurred in a private home
should never result in criminal charges.

For Aboriginal and/or Torres Strait Islander children,
diversion should involve their family and communities.
The fractious relationship between Indigenous children
and the police is a legacy of colonisation and the

Stolen Generations. Aboriginal and/or Torres Strait
Islander young people should be dealt with within
their communities using culturally safe approaches.®
Community patrols and Family-Led Decision Making are
examples of successful initiatives.’®

5. The impact that bail laws have on
custody rates

Over the last two years in Queensland, bail laws have been
amended several times in response to individual incidents
that have received extensive media attention. Drastic
changes to laws made in such circumstances can have
unintended consequences. Recent changes to Queensland’s
bail laws as they apply to children provide an example of this.

The purpose of bail is to ensure that a defendant attends
court when required and does not interfere with evidence
or witnesses. However, in 2021, a provision was added

to the Youth Justice Act 1992 (Qld) which reversed the
presumption in favour of bail for children who are charged
with prescribed indictable offences while they are on bail
or have proceedings pending.’” Children can wait long
periods of time to have their matter finalised through no
fault of their own - on average, it takes 84 days for the
Childrens Court (Magistrates) to finalise a matter, and 286
days for the Childrens Court of Queensland.® Court delays
can mean the difference between being remanded in
custody and not. As a result, there is a perverse incentive
for children to plead guilty to offences they may not have
committed, so they can get the matter over and done with
and avoid being remanded on other charges.

Joyriding is almost a rite of passage amongst certain groups
of young men. This has long been the case, but technological
advances mean that cars cannot be hotwired anymore,

so children break into and enter houses for the purpose

of obtaining keys.*® Unsafe driving practices can result in
tragic accidents amongst all age groups. Bail laws are a
blunt instrument to avoid such tragedies. Crime prevention
methods are likely to be much more effective for this type
of offending, and programs that provide children with
opportunities to learn how to drive safely and lawfully are
reportedly effective in reducing vehicle-related offending.

The consequences of tighter bail laws are more children
on remand and more children in watchhouses.*° In
2021/22, around 460 young people in Queensland spent
time in a watchhouse each month.# The UN Committee
on the Rights of the Child has said that children should
spend no longer than 24 hours in a watchhouse, and the
Youth Justice Act 1992 (Qld) states that children should

be brought before a court ‘as soon as practicable and
within 24 hours after the arrest.”*? However, only 80% of
children’s stays in the watchhouse last one day or less.

In 2021/22, 305 young people spent five to seven days in a
watchhouse, and 167 young people were in a watchhouse
for eight days or more.** Watchhouses are inappropriate for
children - there is no privacy, education, access to services,
or segregation from adult offenders. Girls are at particular
risk of sexual harassment and abuse in watchhouses.

Some children spend time in watchhouses, or in detention,
because they do not have suitable accommodation to

be released to, even though the Youth Justice Act 1992
(Qld) states that this should not occur.** If children cannot
be safely released because of a lack of accommodation

or support, this is a child protection issue. Child Safety
services should be responsible for finding accommodation
and held accountable if this does not occur. Magistrates
could ensure accommodation is found as quickly as
possible by relisting a child’s matter, perhaps even daily,
until appropriate accommodation is secured.*®



6. Creating a child-friendly,
culturally safe Childrens Court

In Queensland, half of all child defendants are Aboriginal
and/or Torres Strait Islander.*¢ Cultural safety requires
practitioners, and law and policy makers, to first
recognise how their own cultural identity influences the
way in which they practise, and then to work towards
creating a safe environment for those of different
cultures, based on shared respect, shared knowledge
and ‘truly listening.’#’

The Youth Justice Act 1992 (Qld) includes several provisions
that seek to promote cultural appropriateness and cultural
participation for Indigenous people.*® Some of these
provisions assume that representatives of a community
justice group will undertake certain tasks such as making
submissions to the court on bail and sentencing.*® However,
not every community has a community justice group, and
not every community justice group is sufficiently resourced
to undertake these tasks.

Elders and respected persons should be invited to assume
a greater role in the youth justice system, and should be
adequately funded to fulfil their statutory responsibilities.
In courts that include elders in proceedings (such as

the Youth Murri Courts), the contribution of the elders

is highly valued by all stakeholders. Elders provide

pre- and post-court support to children and families,
emotional support to children and families at court,

and cultural information and advice to the court.

Many are volunteers. Elders and respected persons
should be appropriately remunerated for their time,

and community justice groups should be funded at the
same level as equivalent non-government organisations.

Local court innovations, including Youth Murri Courts,
should be supported and sufficiently resourced, however
it is not realistic or appropriate to suggest that all

Childrens Courts adopt an adjournment model approach.

Adjournment model courts involve close monitoring

of defendants over extended periods of time. They are
time and resource intensive, and they are not suitable
for all children. Instead, all Childrens Courts should be
modified so they are culturally safe for all children who
appear before them. This could involve:

* having First Nations Court Liaison Officers
who attend every Childrens Court on every
sitting day to support Indigenous children
and families and provide cultural advice to
the court;

* incorporating Aboriginal and/or Torres
Strait Islander artwork and artifacts into
every courtroom;

* inviting elders, respected persons, and
community justice group representatives to
attend all Childrens Court sitting days;

» taking submissions of elders, respected
persons and community justice group
representatives into account in bail decisions
and sentencing; and

« offering an Acknowledgment of Country, and
paying respect to elders, in court at the start
of every sitting day.
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Family-Led Decision Making could play a central role in
responding to the offending behaviour of Indigenous
children. Families and communities should be empowered
to draw on their own strengths to address the causes of
children’s offending, and appropriately resourced to do so.

Innovations in court design could benefit all children.
Most children struggle to understand proceedings and
find it difficult to participate, regardless of their cultural
background. Recent research has indicated that most
children who are known to the youth justice system have
significant deficits in comprehension and language skills,
and do not understand court processes or the effect of
orders imposed on them.>° Support staff can assist with
some of this, for example:

» Court liaison officers in areas like education,
mental health, disability and child safety.

» Cultural liaison officers and elders.

» Communication assistants, who can
support children with speech and
language impairments.

* Lay advocates, who can provide non-legal
advocacy support for children who are
particularly vulnerable within the system,
particularly those who are homeless.”

* Specialist youth lawyers, who play an
important role in advocating for children and
explaining legal concepts to them.?

It is important that legal jargon is minimised or
eliminated from proceedings involving children, and
magistrates and judges should ensure that their reasons
and orders are explained to children in a manner they
and their parents understand.>

Many children who appear before the Childrens Court
- Indigenous and non-Indigenous - have active child
protection orders in place. The Childrens Court deals
with both child protection and youth justice matters
in Queensland, but in different proceedings and on
different days. However, a child’s child protection and
youth justice matters could reasonably be dealt with
at the same time.>* ‘Cross-over lists’ exist in some New
Zealand Youth Courts, for example.
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7. Sentencing: Dismissals,
discharges and diversion

Community safety and protecting children are not
competing goals. Rather, promoting the child’s welfare
will help them to stop offending, and thereby ensure the
safety of the community.

Children’s brains are immature, which affects their
decision-making capacity. Yet, they have a long future
ahead of them.% Dismissing children’s charges will often
be the most appropriate response to their ‘offending’
behaviour, considering their age, trauma history, health
and disability status, and the importance of maintaining
their relationships and engagement with education.
This is particularly true of children with mental illness,
cognitive impairment and other disabilities such as
autism spectrum disorder.>®

Whilst restorative justice conferencing can be effective
in addressing children’s offending by helping them to
understand the consequences of their actions, it is not
appropriate for every child in every case. Children with
disabilities, and speech and language impairments, may
not be able to articulate their emotions, or construct

a narrative to explain the context of or reasons behind
their offending.”” Restorative justice conferencing is not
appropriate where there is no identifiable victim, or where
the offence was committed for survival-related reasons.>®
Similarly, community service and graffiti removal work
is not appropriate (or even possible) for all children. It is
important that children are assessed before restorative
justice or community service is ordered, to determine
whether the child will be able to comply with the order.

In many cases concerning children, dismissing the charge
will be the most appropriate course of action. However,

if it is determined that further action is required, other
programs may be more appropriate than restorative
justice, such as:

» afamily group conference, or Family-Led
Decision Making for Indigenous children;

* community work, including graffiti removal;

* vehicle programs;

* on country programs;

* mentoring programs;

» therapy, including speech pathology;

* education programs, such as T2S; and

* drug diversion programs.

Activities should be tailored to the child’s circumstances
and the nature of the offence.

Specialist courts (such as the High-Risk Youth Court

in Townsville) may have a role to play. However, they
involve a substantial time commitment, and extensive
surveillance and monitoring of the young person, which
may make them appropriate only as an alternative to
detention or custodial remand.

If children are detained, small-scale ‘secure schools’

or ‘supervised residences’ should be preferred over
detention centres. Smaller, low- to no-security facilities
should be located near to the child’s home. They should
focus on education and be staffed by specialist teachers,
not corrections officers.

8. Conclusions

The focus of a youth justice system should be on
ensuring children are housed and nurtured in the
community, to give them a hope for the future.

More important than the court process is what is being
done outside the courtroom to assist these children to
obtain housing, support, treatment and, ideally, love.

If fewer children are arrested, and fewer children appear
before the courts, more court time and resources can
be dedicated to the children who remain in the system.
These children are likely to be the most vulnerable and
have the most complex needs of them all. Our efforts
should be directed towards their rehabilitation, not their
punishment, if community safety is to be assured.



Executive summary endnotes

1

20

21

22
23
24
25

Australian Institute of Health and Welfare,
Youth Detention Population in Australia
2021,2021, 34.

Ibid 16.

Childrens Court of Queensland,
Annual Report 2021/22,1, 5.

Ibid 7.

Childrens Court of Queensland,
Annual Report 2020/21, 28.

Ibid 18, 22.

Childrens Court of Queensland,
Annual Report 2021/22, 42.

Around one third of all charges against
children do not result in a conviction:
Childrens Court of Queensland,
Annual Report 2021/22, 6.

Childrens Court of Queensland,
Annual Report 2021/22, 42.

Ibid 20, 40.
Ibid 21, 35, 40.

That is the average cost per day, per
young person subject to detention-based
supervision: Productivity Commission,
Report on Government Services: Youth
Justice Services, 2021, para 17.26.

Australian Institute of Health and Welfare,
Young People Returning to Sentenced
Youth Justice Supervision 2018-19, 2020,
10.

Childrens Court of Queensland,
Annual Report 2021/22, 21.

That is, acts intended to cause injury,
homicide and related offences: Childrens
Court of Queensland, Annual Report
2021/22, 26, 31; see also Department of
Children, Youth Justice and Multicultural
Affairs (DCYJMA), Youth Justice Annual
Summary Statistics: 2015-16 to 2019-20, 1.

T E Moffitt, ‘Adolescence-limited and
life-course persistent antisocial behaviour:
A developmental taxonomy’ (1993) 100(4)
Psychological Review 674, 677.

See particularly L McAra and S McVie,
“Youth justice? The impact of system
contact on patterns of desistance from
offending’ (2007) 4(3) European Journal
of Criminology 315; A Petrosino et al,
‘Formal system processing of juveniles:
Effects on delinquency’ (2010) 1
Campbell Systematic Reviews 1.

L McAra and S McVie, ‘Youth justice? The
impact of system contact on patterns of
desistance from offending’ (2007) 4(3)
European Journal of Criminology 315.
Childrens Court of Queensland, Annual
Report 2021/21,19.

Total number of children appearing
before courts on charges each year is
around 3000-3500 (3341in 2021/22):
see Childrens Court of Queensland,
Annual Report 2021/22,18.

Queensland Department of Children,
Youth Justice and Multicultural Affairs,
Youth Justice Pocket Stats 2019-20, 2020.
Human Rights Act 2019 (Qld) s 58(1).
Human Rights Act 2019 (Qld) s 59(1).
Human Rights Act 2019 (Qld) s 9(1).

Human Rights Act 2019 (Qld) ss 26, 25, 28,
30, 31, 32, 33.

26
27

28

29
30

31

32

33

34

35

36

37
38

39

40

Human Rights Act 2019 (Qld) s 48(3).

UN Convention on the Rights of the Child,
art 3.

United Nations Committee on the Rights
of the Child, General Comment No. 24 on
children’s rights in the child justice system,
CRC/C/G/24 (18 September 2019) [3].

Ibid para 16.

Youth Justice Act 1992 (Qld) s 3,
Schedule 1.

See for example J Sanders et al,

‘The impact of school exclusion on later
justice system involvement: Investigating
the experiences of male and female
students’ (2020) 72(3) Education
Review 38; S Hemphill et al, ‘Does school
suspension affect subsequent youth
non-violent antisocial behaviour?

A longitudinal study of students in
Victoria, Australia and Washington State,
United States’ (2013) 65(4) Australian
Journal of Psychology 236.

See particularly T E Moffitt,
‘Adolescence-limited and life-course
persistent antisocial behaviour: A
developmental taxonomy’ (1993) 100(4)
Psychological Review 674; B Fox et al,
‘Trauma changes everything: Examining
the relationship between adverse
childhood experiences and serious,
violent and chronic juvenile offenders’
(2015) 46 Child Abuse and Neglect 163.

T Carmody, Taking Responsibility:

A Roadmap for Queensland Child
Protection: Report of the Queensland
Child Protection Commission of Inquiry,
2013, 36. See also K McMillan and M Davis,
Independent Review of Youth Detention
Report, 2017, 214.

See for example H Wilson and R Hoge,
‘Diverting Our Attention to What Works:
Evaluating the Effectiveness of a Youth
Diversion Program’ (2014) 11(4) Youth
Violence and Juvenile Justice 320

See generally C Cunneen, Youth justice
and racialization: Comparative reflections’
(2020) 24(3) Theoretical Criminology 521.

H Blagg and G Valuri, ‘Self-policing

and community safety: The work of
Aboriginal community patrols in Australia’
(2004) 15(3) Current Issues in Criminal
Justice 205.

Youth Justice Act 1992 (Qld) s 48AF.

Childrens Court of Queensland, Annual
Report 2021/22, 25.

See further G Dawes ‘Figure Eights,

Spin Outs and Power Slides: Aboriginal
and Torres Strait Islander Youth and the
Culture of Joyriding’ (2002) 5(2) Journal
of Youth Studies 195; S Kellett and H Gross
‘Addicted to joyriding? An exploration of
young offenders’ accounts of their car
crime’ (2006) 12(1) Psychology, Crime &
Law 39.

The President of the Childrens Court has
remarked that the increased number of
children on remand is ‘unsurprising given
the changes to the Act in relation to bail
for young people and the show cause
provision.”: Childrens Court of Queensland,
Annual Report 2021/22, 7.

EXECUTIVE SUMMARY

4

42

43

44
45

46

47

48

49

50

51

52

53

54

55
56

57

58

Childrens Court of Queensland,
Annual Report 2021/22, 8, 43.

Youth Justice Act 1992 (Qld) s 49(2)(a).
Children are supposed to be transferred to
detention centres rather than remaining in
watchhouses: Youth Justice Act 1992 (Qld)
s 54(2).

Childrens Court of Queensland,
Annual Report 2021/22, 8, 43.

Youth Justice Act 1992 (Qld) s 48AA(6).

See for example Commissioner of Police
v Jane Dean (a pseudonym) [2022]
QChCM 3.

Childrens Court of Queensland,
Annual Report 2021/22, 20.

R Williams, ‘Cultural Safety—What Does It
Mean for Our Work Practice?’ (1999) 23(2)
Australian and New Zealand Journal of
Public Health 213.

See for example Youth Justice Act
7992 (Qld) ss 17 (respected person can
issue a caution), 34(1)(h) respected
person can participate in a restorative
justice conference.

Youth Justice Act 1992 (Qld) ss 48AA(4)
(a)(vii), 150(().

S Martin, ‘The role of the speech-language
in supporting young people in youth
justice: A Queensland perspective’ (2019)
21(1) Journal of Clinical Practice in Speech
Language Pathology 6; M Winstanley

et al, ‘More or less likely to offend?

Young adults with a history of identified
developmental language disorders’ (2018)
53(2) International Journal of Language &
Communication Disorders 256

A Becroft, ‘The Rise and Rise of Lay
Advocates in Aotearoa New Zealand’
(Delivered at the National Youth
Advocates/Lay Advocates Conference,
Auckland, 13-14 July 2015).

B A’Court and R Arthur, ‘The role of
lawyers in supporting young people in
the criminal justice system: Balancing
economic survival and children’s rights’
(2020) 42(4) Journal of Social Welfare
and Family Law 498.

Indeed, this is a legal requirement
under section 72 of the Youth Justice Act
1992 (Qld).

See further T Walsh and R Fitzgerald,
Logan Community Justice Centre:
Community Consultation and Design
Report, 2020 (University of Queensland),
5.

See further R v SCU [2017] QCA 198, [55].

See for example the Mental Health and
Cognitive Impairment Forensic Provisions
Act 2020 (NSW) ss 12, 14.

M Suzuki and WR Wood, ‘Restorative
Justice Conferencing as a ‘Holistic’
Process: Convenor Perspectives’
(2017) 28(3) Current Issues in Criminal
Justice 277.

N Lynch, ‘Restorative Justice through

a Children’s Rights Lens’ (2010) 18(2)
International Journal of Children’s Rights
161; S Maruna et al, Youth Conferencing as
Shame Management: Results of a
Long-Term Follow-Up Studly, 2007, 48.






CHAPTER 1

Queensland’s Youth
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CHAPTER'1

1.1 Queensland’s youth justice
system: Statistical overview

Queensland has the highest number of children in youth
detention in Australia.

On any given night, around 275 children are in
Queensland’s youth detention centres.! The number
of children in detention in Queensland is continuing to
increase, even though the numbers are falling in most
other Australian states and territories.?

Queensland has the second highest rate of children

in detention in the country. In fact, one quarter of all
Australian children in youth detention are in Queensland
detention centres:?

4.7 per 10,000 children aged 10-17 are in detention
in Queensland, compared with 2.7 per 10,000
Australia-wide.*

On average, Queensland children spend more days

in detention than children elsewhere in Australia.

In 2019/20, children in Queensland spent an average
of 209 days in detention compared with an Australian
average of 190 days.®

86% of children who are in detention in Queensland
are unsentenced, which is the highest proportion in the
country.® Queensland has the same rate of sentenced
children in detention as the other states and territories
- what sets Queensland apart from the other states and
territories is the high number of children in detention
who are un-sentenced: 4.2 per 10,000 children in
Queensland are in unsentenced detention, compared
with 2.2 per 10,000 children Australia-wide.”
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Key statistics:

.

Queensland has the highest number of children
in youth detention in Australia.

Queensland has the second highest rate of
youth detention in Australia: 4.7 per 10,000
children in Queensland are in youth detention,
compared with 2.7 per 10,000 Australia-wide.

Around 70% of children in detention are
Aboriginal and/or Torres Strait Islander.

86% of children in youth detention are
un-sentenced. This is the highest rate in
the country.

Children in Queensland spend more days in
youth detention, on average, than anywhere
else in Australia. In Queensland, children spend
an average of 209 days in detention compared
with 190 days Australia-wide.

Around 20% of children who stay in a
watchhouse will be there for more than one
day. 7% are there for more than 5 days.

Queensland has the second highest rate
of children under community-based youth
justice supervision in the country, after the
Northern Territory.

Queensland’s Indigenous children are

21 times more likely to be in youth detention
and 19 times more likely to be under youth
justice supervision.

80% of children in detention will return to the
youth justice system within 12 months.

Around 3500 children in Queensland have
at least one proven offence each year.
10% of these children receive around 50%
of the charges.

The cost of keeping a child in detention
is $1901 per child per day.



Only 15% of young people who are held in detention

on remand are ultimately sentenced to a period of
detention by the court, and around 70% receive a
community-based sentence.? This means that the vast
majority of children held in custody on remand do not
ultimately receive a custodial sentence from the court.
This may be because they have already spent such a long
time in detention and this is being taken into account by
the judicial officer in sentencing. Regardless, this tends
to suggest that in the courts’ view, most children on
remand can be managed in the community.®

In addition to the children held in detention centres,
around 460 children are held in police watchhouses
each month.'® Watchhouses are very confronting
environments for children. In watchhouses, children are
housed alongside adult prisoners, they have limited
privacy and few amenities. Children may be held in a
watchhouse while they wait to appear before a court,

or while they wait to be transferred to a detention centre.
The Youth Justice Act 1992 (Qld) (section 49(2)) states
that a child should be brought before a court within

24 hours of their arrest. This means that children should
not ordinarily spend more than one day in a watchhouse.
However, in 2021/22, only 80% of children’s stays in a
watchhouse lasted a day or less." Of the remaining 20%,
305 spent between 5 and 7 days in a watchhouse and
167 spent between 8 and 15 days in a watchhouse.”

Queensland has more children on community-based
orders than other states and territories. In fact,
Queensland has the second highest rate of children
under community-based supervision in the country,
after the Northern Territory. In 2019/20, 20.6 per
10,000 children in Queensland were subject to youth
justice supervision in the community compared with
13.8 per 10,000 Australia-wide.” One third of all
children under youth justice supervision in Australia
are in Queensland.™ It costs $223 per day per child
for community-based supervision, compared with
$1,901 per day to keep a child in youth detention.”

Children in detention in Queensland are more likely to be
aged between 10 and 13 years when compared with the
national average, and Queensland has a higher number
of children aged 10 to 13 years under youth justice
supervision. In Queensland, around 5% of young people
under youth justice supervision are aged 10-13 years
compared with around 3% Australia-wide.
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1.2 Indigenous children in the youth
justice system

Queensland has one of the highest rates of Indigenous
children in detention in Australia.” Around 70%

of children in youth detention in Queensland are
Aboriginal and/or Torres Strait Islander.”® In Queensland,
33 per 10,000 Indigenous children are in youth detention
on any given night, compared with 23 per 10,000
Indigenous children Australia-wide.” The rate for
non-Indigenous Australian children is only 1 per 10,000.

In Queensland, the number of Indigenous children
under community-based supervision is rising, whereas
in most other states and territories, the numbers are
falling. 161 per 10,000 Indigenous children are subject
to community-based youth justice supervision in
Queensland, compared with a rate of 115 per 10,000
Australia-wide.?°

In 2019/20, there were 42,530 Indigenous children in
Queensland - 1,932 of them were subject to supervised
youth justice orders and 1,058 were subject to
unsupervised orders.?

Aboriginal and/or Torres Strait Islander children

make up 50% of child defendants in Queensland.??

The younger the defendant, the more likely they are

to be Indigenous. In fact, 86% of 10-11 year-old child
defendants are Aboriginal and/or Torres Strait Islander.?
38.7 per 1000 Indigenous children were convicted by

a court in 2021/22, compared with 3.4 in 1000 non-
Indigenous children. 2

Indigenous children in Queensland are:*

« 21times more likely to be in youth detention
than non-Indigenous children;

¢ 19 times more likely than non-Indigenous
children to be subject to youth
justice supervision;

¢ 11.5 times more likely than non-Indigenous
children to be the subject of a finalised charge.
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1.3 Recidivism rates for
sentenced children

Australia-wide, around half of the children who receive a
sentence of detention as their first supervised sentence
will not return to youth justice supervision. Children

who are sentenced to community-based youth justice
supervision as their first supervised sentence have a
slightly higher non-return rate of around 60%.2¢

When we look at how many children return to youth
justice supervision within 12 months of release,
Queensland has the highest rate of return in Australia:
66% of children who are sentenced to youth justice
supervision will return to youth justice supervision
within 12 months, compared with an Australian average
of 57%.%7

Children who are sentenced to detention are even

more likely to return to youth justice supervision

within 12 months. 80% of children who are sentenced
detention will return to youth justice supervision within
12 months.28 The rate of return for Indigenous children is
higher still - 83% will return to youth justice supervision
within 12 months.?®

Children are more likely to return to the youth justice
system if they are young and male.®* The younger a child
is when they are first sentenced, the more likely they will
return to youth justice supervision at some time before
they turn 18. This makes sense because, obviously, a
younger child will have more years ahead of them until
their 18th birthday* However, the numbers are startling:
of those aged 10 to 12 years that receive a supervised
sentence, 94% will return to youth justice supervision
at some point.®

When compared with other states and territories, a
higher proportion of children in Queensland receive
more than one supervised sentence during their
childhood: 45% of children who have been sentenced to
youth justice supervision in Queensland have received
more than one supervised sentence, compared with 38%
in New South Wales, for example.®
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1.4 Offences committed by children

Around 3,500 Queensland children have at least one
proven offence each year: this represents around 0.6%
of all Queensland children. 3

Most children who appear before the Childrens Courts
in Queensland are 16 (21%) or 17 years of age (28%).
Less than 1% are aged 10 or 11 years; 9% are aged 12
or 13 years, and 31% are aged 14 or 15 years of age.®

Males are more likely to appear before the Childrens
Courts than females, although girls’ appearances are
increasing.?® Males comprise 72% of finalised child
defendants, 80% of children under youth justice
supervision, and 90% of children in detention.™

The crime that Queensland children are most commonly
prosecuted for is ‘theft and related offences’. When
combined, theft offences, unlawful entry with intent and
public order offences account for around two thirds all
finalised charges in the Childrens Court (Magistrates).®
Most children’s charges are property-related: only
around 6% of children’s proven offences are violent

in nature.®

The most common offence committed by girls is
shoplifting or stealing. Indeed, 38% of offences
committed by girls are shoplifting or stealing, compared
with 27% of offences committed by boys.#°

Table 1.1 Most common finalised charges against
children (all courts) 2021/224

Theft and related offences 31.6%
Motor vehicle theft and related offences 12.9%
Unlawful entry with intent 17.3%
Public order offences 5.7%
Road traffic offences 5.1%
Property damage 5.0%
lllicit drug offences 5.0%
Acts intended to cause injury 4.8%
Offences against justice procedures’ 3.3%

* Offences against justice procedures Include breach of orders and fallure to appear In court

The rate of ‘unlawful use of a motor vehicle’ offences has
increased substantially in recent years: the Queensland
Sentencing Advisory Council found there was a 168%
increase between 2005/06 and 2018/19.4 ‘Unlawful
entry’ also accounts for a significant proportion of cases,
but it should be noted that three quarters of these
involve entry into places other than private dwellings,
most often schools and shops.®

The most common offences children return to youth
justice supervision on are trespass, unlawful entry

with intent and wilful damage.* If children are found
guilty of the same offence more than once, it will most
commonly be stealing, unlawful use of a motor vehicle,
or wilful damage.*®



1.5 Penalties imposed on
children by the courts
In 2021/22, only 68% of finalised charges were proven.2

When children are found gquilty, the most common
penalties imposed are reprimands (30%) and
probation (32%).

Table 1.2 Most serious penalty imposed by finalised
appearance (all courts) 2021/22%

Penalty % No.
Probation 31.9% 1483
Reprimand 29.9% 1389
Good behaviour order 1.3% 527
Community service order 9.7% 452
Detention 6.5% 309
Conditional release 6.4% 299
Disqualification of driver’s license 2.3% 1o
Fine 11% 50
Treatment order 0.5% 22
Compensation 0.2% 9
Total 100% 4650

The average length of probation orders is 7 to 8 months
in the Childrens Court (Magistrates) and 17 months in the
Childrens Court of Queensland.¢ An average of 50 hours
community services is ordered by the Childrens Court
(Magistrates), compared with 90 hours in the Childrens
Court of Queensland.#® The average length of a detention
order is four months in the Childrens Court (Magistrates)
and 17 months in the Childrens Court of Queensland.°
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The number of children receiving a detention order
increased substantially in 2021/22, to more than 6% of all
finalised appearances.® Around half of all these children
have been charged with violent offences, and around
one third have been charged with property offences.®

In addition to the penalties listed in Table 1.2, many
children are referred for restorative justice. In these
cases, Youth Justice will convene a restorative justice
conference, which is a form of victim-offender
mediation. In 2021/22, 2249 young people were referred
for a restorative justice process, 42% of whom were
Aboriginal and/or Torres Strait Islander children.®
Many of these children were conferenced for theft and
related offences or unlawful entry with intent (46%).>
The Childrens Court of Queensland reports that 77%
of children who participate in restorative justice
conferences subsequently reduce or cease offending,
and that 89% of victims are satisfied with the outcome
of the conference.*®

Whilst more than half of all community-based
supervision orders are successfully completed, a high
proportion of community-based orders are breached:
33% of children on conditional release orders, 26% of
children on community services orders and 20% of
children on probation orders were subject to breach
action in 2021/22.5¢ By comparison, only 16% of children
on restorative justice orders were subjected to breach
action during the same period: 82% of restorative justice
orders were successfully completed, compared with
around two thirds of conditional release, community
service and probation orders.s
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Queensland’s ‘offending’ children:
Who are they?
What is happening to them?
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CHAPTER 2

2.1 Children in the youth justice system

Children in the youth justice system have generally
experienced multiple forms of social, economic
and health disadvantage.! Many have been in out of
home care, have mental health problems, cognitive
impairments or behavioural disorders, and have
experienced poverty and family instability.?

In particular, conduct disorders in childhood,
coupled with speech and language deficits,
seem to be accurate predictors of persistent
offending across the life course.®

Children in the youth justice system experience
multiple layers of disadvantage:*

* 60% have experienced or been impacted by
domestic and family violence.

* 15% have a current child protection order.

*  46% have a mental health or
behavioural disorder.

* 80% have used at least one substance.
* 21% have used ice or other methamphetamines.

* 55% are completely disengaged from
education, training or employment.

* 30% have at least one parent who has spent
time in custody.

e 29% are in unstable or
unsuitable accommodation.

* 10% are expectant parents.

*  64% live outside south-east Queensland.

Children in custody are particularly vulnerable:®

* 26% have a current child protection order
in place.

o 44% were living in unstable or
unsuitable accommodation.

*  28% have been diagnosed with ADHD.
* 18% have a cognitive or intellectual disability.
* 17% have post-traumatic stress disorder.

* 5% have been diagnosed with autism
spectrum disorder.

* 4% have a psychotic disorder.

In 2019/20, 20.5% of children who appeared before
the Childrens Court of Queensland ‘had prior
protection orders’ and most of those children were
in residential care.®

The Department of Child Safety is the statutory
parent of children in care. If children in the care of the
department are charged with committing offences,
clearly their care and protection needs are not being
adequately met by the state.

Children who are charged with offences have often been
excluded from school, or have had their school hours
reduced due to their ‘challenging behaviours’.” School is
an important protective factor for children - if children
are in school during the day, they are occupied and
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safe. It is also critical for children to acquire literacy and
numeracy skills if they are to maximise their prospects
of obtaining employment as adults.®

Children who live in remote areas are more likely to be
subject to youth justice supervision, and children from
the lowest socioeconomic areas are five times more
likely to be under youth justice supervision than children
from the highest socioeconomic areas.® Finding safe
housing for children has been described as the greatest
challenge facing service providers working in youth
justice in Queensland.”

Research has consistently found high rates of mental
illness amongst children in the youth justice system.”
Rates of 80 to 90% amongst children in detention
have been reported across multiple studies and meta-
analyses.”? The most common illnesses reported are
depression, anxiety and post-traumatic stress disorder,
and children’s distress often manifests in self-harm.™

It is also common for children with mental illness to
self-medicate with illicit drugs, indeed as many as
80% of children in youth detention use substances. One
Australian study found that alcohol and drug use are
strong predictors of incarceration and re-incarceration
amongst children.™

Most young people convicted of offences are boys
(72%).'6 Aboriginal and/or Torres Strait Islander girls
are more likely to be convicted of offences than non-
Indigenous girls: Indigenous girls comprise almost
16% of children convicted of offences in Queensland,
even though they comprise only 2% of the youth
population.” Whilst fewer girls than boys commit
serious offences, girls that do have more severe
mental health issues.” This may be due to high rates
of trauma amongst criminalised girls.” In a study by
Abram and colleagues, 84% of detained adolescent
females reported at least one traumatic event in their
past, and overall, they had experienced an average of
14.6 traumatic events each.?° A study conducted by
Krabbendam and colleagues found that 95% of detained
girls had had at least one traumatic experience.?
Research has also shown that girls are more likely to
have internalised mental health problems (such as
anxiety and mood disorders) compared with boys,
who are more likely to have externalised mental
health problems.?

Cognitive impairment is often conflated with mental
iliness, yet the two are distinct.?® While people with
cognitive disabilities can, and frequently do suffer

from mental health issues, cognitive disabilities are
permanent, and cannot be ‘treated’ in the same way as
mental ilinesses. This is important because judgements
about someone’s ‘fitness for trial’ are often made based
on the person’s mental health status, rather than the
existence of any cognitive or neurological impairment.
A cognitive disability may seriously compromise a child’s
capacity to participate in legal proceedings, provide
instructions to a lawyer, or understand that their actions
were criminally wrong.

Children who commit offences have high rates of
cognitive impairment, ADHD, autism spectrum disorder,
traumatic brain injury, and learning disorders.?

They may display symptoms such as impulsivity and



hyperactivity, which impairs their judgement and
decision-making processes.? They may be more
likely to engage in risk-taking behaviour, and less
able to self-regulate if they are angry or distressed.
Some of these children may suffer from undiagnosed
neurological conditions.?

Australian research has confirmed the high prevalence
of young people with cognitive disabilities in the criminal
justice system.?” Indig and colleagues’ study of young
people in custody in New South Wales found that 14%
were known to have an intellectual disability, and a
further 32% had borderline intellectual disability.?® There
was also a high rate of co-morbidity amongst this group:
68% of those with intellectual disability also had a mental
health or substance use disorder.?? McCausland and
Baldry suggest that people with cognitive disabilities

are more likely to be caught up in the criminal justice
system as a result of difficulties with comprehension,
communication and problem solving.*® They are more
likely to be susceptible to peer influence, or exploited by
others, and may lack protective factors such as family
support, employment and stable accommodation.®

Children with neurological conditions also have high
rates of speech and language impairment. In 2021,
the President of the Childrens Court of Queensland
said that children with language disorders are being
‘identified at higher rates’ in custodial environments.3?
Speech and language disorders can affect children’s
receptive language, verbal communication and
short-term memory.*® This can have implications for
children’s capacity to learn, respond to social cues and
understand instructions which may in turn limit their
ability to behave in a socially appropriate manner in
structured environments.>

The international literature suggests that between

60 and 90% of young people in detention have a speech
and language impairment, compared with around 10%
of the general youth population.®* Winstanley and
colleagues found that developmental language disorder
was a ‘key predictor of recidivism’ amongst children.’®

In their sample of 145 young offenders in England, those
with a developmental language disorder reoffended at a
rate 2.5 times higher than those without a developmental
language disorder.’” Kippen and colleagues found high
rates of language disorders amongst Western Australian
children in youth detention - around half of their sample
were found to have a language disorder and many more
had language skills below the expected standard for
their age.?® Sadly, children who were known to child
protection services were more likely to have a language
disorder than those who were not.*°

It is becoming apparent that many children within the
youth justice system also suffer from foetal alcohol
spectrum disorder (FASD).*° FASD is an umbrella

term used to describe the effects of foetal exposure

to alcohol during pregnancy. Children with FASD can
experience cognitive, social, emotional, behavioural

and psychological problems, and have difficulties with
independent living. In particular, FASD causes impairment
in executive function, impulse control, memory and
learning, which can contribute to poor decision-making.*
FASD is also associated with language disorders.
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In one study of children with a language disorder at the
Banksia Hill Detention Centre (Western Australia), 56%
met the diagnostic requirements for FASD.#?

The fact that a young child displays antisocial behaviour,
or speech and language deficits, does not make

their criminalisation inevitable.** Several factors have
been found to mediate the association between early
behavioural concerns and later offending. Early therapy
and interventions to address behaviour and speech and
language problems, supportive family environments,
parental warmth and special education support have
all been found to predict better outcomes amongst at-
risk children.** However, if children do not acquire and
practise social skills, and are not supported to develop
skills in literacy and numeracy, their life chances are
necessarily diminished.*®

2.2 Aboriginal and/or Torres Strait
Islander children in the youth
justice system

Indigenous children are more likely to interact with the
youth justice system than non-Indigenous children,
and at an earlier age.*® There are several complex
reasons for this, including structural and institutional
bias and racism, child protection involvement, lack

of access to services and adequate infrastructure, as
well as unequal power dynamics between police and
Indigenous communities.*’

The fractious relationship between Indigenous young
people and police is well-established.*® It manifests in
more adversarial interactions with police, and more
arrests, but it also seems to result in lower levels of
diversion.*® Allard and colleagues found that Indigenous
children were 4.5 times more likely to have contact with
the criminal law system, but were almost three times less
likely to be cautioned than non-Indigenous children.*°
Papalia and colleagues found that Indigenous children
were twice as likely as non-Indigenous children to be
given a court summons as opposed to being diverted.”” A
review of the Western Australian Children’s Courts found
that Indigenous children are subjected to impractical and
onerous bail conditions and high rates of arrest.>

In rural and remote areas, police may be the only
service that works out of hours and can intervene when
incidents occur. This can contribute to Indigenous
children’s criminalisation. Remote areas have the highest
rate of sentenced children (36 per 1000), followed by
regional areas (10 per 1000), followed by metropolitan
areas (8 per 1000).5 For Indigenous children who live

in remote areas, receiving a detention order means they
are sent far away from home, away from everything that
is familiar to them, and away from family who may be
unable to visit often.>*

Indigenous people often have an understandable
mistrust of formal institutions. The legacy of the
Stolen Generations is that many Indigenous people are
reluctant to seek help from medical and other services
because they are fearful that their children will be
removed from their care. This may explain why some
Indigenous children have illnesses and impairments
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that remain undiagnosed until they enter detention.®
Not receiving a diagnosis can mean that appropriate
educational supports are not put in place at school, and
children may disengage early or be excluded from school
due to their ‘challenging’ behaviours.®

There are very high rates of mental illness and distress
amongst Indigenous children in the youth justice system.
Ogilvie and colleagues compared hospital records with
court records for young people (aged 10 to 24 years)

to determine how often criminalised young people
presented at hospitals with mental illness.”” They found
that Indigenous young people were more likely than
non-Indigenous young people to have both a diagnosed
psychiatric illness and a proven offence. They also found
that Indigenous children were younger when they
started offending, committed more serious offences and
experienced harsher sanctions.

There are high rates of victimisation amongst Indigenous
people. Aboriginal and/or Torres Strait Islander people
who interact with the criminal law system are more

likely to be identified as victims than non-Indigenous
people.’® This suggests that protective services may not
be available or accessed by Indigenous people when
they need them. Grief, loss and trauma are experienced
by Indigenous people at extremely high rates, yet few
culturally safe services exist in the community to address
these issues.>

Cultural safety is interrelated with self-determination.
Indigenous communities’ ownership of, and involvement
in, justice initiatives is regarded as essential to their
success. It is important that Aboriginal and/or Torres
Strait Islander children receive services from Aboriginal
and/or Torres Strait Islander staff.

2.3 Children who commit serious
offences or several offences
over time

Research suggests that almost all adolescents engage in
some kind of illegal activity. Self-reported criminal activity
amongst adolescents is reportedly as high as 85%,

so arrest statistics are merely the ‘tip of the iceberg’.®

Children tend to commit offences in groups and in public
places making them more visible, and more likely to

be detected. The nature of their offending behaviour
reflects what we know from the neuroscientific research
about children’s cognitive development: their brains

are still developing, so they are more likely to engage

in risk-taking behaviour, have difficulty controlling
emotions such as anger, and lack an appreciation

of the long-term consequences of their actions.®?

Having said this, only a small number of children
persistently commit offences.®® ‘Offending’ behaviour
amongst children steadily increases between the ages
of 13 and 17 and steeply declines thereafter,®* and most
criminalised young people stop offending once they
reach adulthood. The small group that continues to
commit offences tends to engage in a wider range of
criminal behaviour, and they account for a significant
proportion of offending behaviour overall.®®
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This fact is borne out in the Queensland statistics: in
2020/21,10% of all young ‘offenders’ were responsible
for 46% of all proven offences.5¢

There are complex social and structural factors that lead
children to persistent in their offending.?’

Moffitt concludes that the best predictor of persistent
offending amongst adolescents is early arrest; she found
that children who commit offences at an earlier age are
more likely to continue to commit offences later on.®®
Moffitt says these children have often been diagnosed
with conduct disorders and identified as having speech
and language deficits during early childhood.®®

McAra and McVie found that children who commit

their first offences after the age of 13 have generally
experienced an adverse life event, such as family
breakdown or relocation.” They say this is often followed
by alcohol and drug use, disengagement from school
and peer group offending.”

For all children who commit offences, truancy, exclusion
and subsequent disengagement from school is the
factor most closely associated with criminal behaviour.”
Child protection involvement also correlates highly with
criminal charges amongst children.”

Emerging research suggests that the ‘offending’ of
children is mediated by trauma.” Adverse childhood
experiences have been found to result physical changes
to the brain and interruptions to the brain’s normal
development.” Prolonged significant stress can affect
the physiology of the brain, resulting in difficulties with
emotional regulation which may be expressed through
‘anti-social’ and aggressive behaviour.” ‘Challenging
behaviour’ is generally a symptom of an underlying
problem or unmet need.”

Research suggests that the more adverse childhood
experiences a child has, the more likely they are to
commit serious offences, or several offences over time,
even when controlling for other known risk factors.”®

In particular, experiencing physical abuse and having

an incarcerated family member are strongly predictive
of children committing more serious offences.”

Children who commit violent offences are the

most vulnerable and victimised of all children.®
Trauma influences way children look at the world,

and the manner in which they make decisions.®

Sadly, predictors of self-harm amongst 15-year-olds
are the same as those for violent offending.®? For these
children, a punitive approach will be - and has been
shown to be - inappropriate and inadequate.®®



2.4 Meeting children’s needs
to address the ‘risks’

As noted above, around 10% of child defendants are
responsible for almost half of all children’s offending.
But this 10% equates to only 300 to 350 children -
less than an average high school. Delivering holistic
interventions to every one of these children is not only
possible, but realistic.

These children are often described as being ‘reluctant to
engage’ in treatment and programs.® In fact, they may
be displaying an understandable lack of trust towards
the adults and systems that have ‘failed’ them.

We must tread carefully with these children. McAra and
McVie explain that repeated contact with the criminal
law system serves to label, stigmatise and ultimately
criminalise young people.® Intensive contact with
youth justice agencies is damaging in the long-term
because ‘welfarist’ interventions have the unfortunate
characteristics of involving ‘lengthy periods of
intervention’ and ‘high levels of discretion.’® Increasing
the level of monitoring and surveillance over these
children might actually entrap them within the system
we are wanting them to exit.?” By focusing agency
attention on ‘the usual suspects’ we can inadvertently
widen the net.®®

Instead, research suggests that we should minimise
children’s contact with the youth justice system as
much as possible.

The key finding of longitudinal studies on youth
offending is that ‘what works’ in youth justice is ‘minimal
intervention and maximum diversion.’®® The Edinburgh
Youth Transitions Study followed a cohort of around
4,300 young people for six years, from the time they
entered high school until they finished. They found

that, amongst those children who committed offences,
there was a ‘general pattern of desistence’ over time.*
The most important predictor of offending was prior
involvement with the youth justice system, even when
controlling for all other variables. The greater the degree
of children’s interaction with the youth justice system,
the more likely the young person was to offend, and the
more likely the young person was to engage in serious
offending subsequently. Children who did not progress
through the youth justice system were significantly less
likely to offend again. The researchers concluded from
this that interacting with a formal criminal justice process
is itself criminogenic - and that ‘doing less rather than
more’ is the key to reducing offending.”

Petrosino and colleagues came to the same conclusion
in their meta-analysis. They concluded that ‘juvenile
system processing’ seems to have ‘consistently negative
effects on crime measures of prevalence, incidence

and severity.?? Indeed, they said that ‘juvenile system
processing has no crime control effect’ - rather, ‘system
processing results in more subsequent delinquency.’®
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What is needed are ‘interventions that are proportionate
to need but which also operate on the principle of
maximum diversion.®* Case work with children who
commit offences should be ‘focused on welfare needs’
and ‘educational inclusion’.®> Interventions with children
on the cusp of adulthood should focus on increasing
their economic opportunities through education,
training and employment, particularly for those who are
transitioning out of the child protection system.

In Ireland and New Zealand, the principle of minimal
intervention, maximum diversion is reflected in youth
justice law. The Irish Children Act 2001 states that

‘any penalty... should cause as little interference as
possible with the child’s legitimate activities and
pursuits, should take the form most likely to maintain
and promote the development of the child and should
take the least restrictive form that is appropriate in the
circumstances’.®® New Zealand’s Oranga Tamariki Act
7989 similarly states that any sanctions imposed on
children should ‘take the least restrictive form that is
appropriate’ and that ‘criminal proceedings should not
be instituted against a child or young person if there is
an alternative means of dealing with the matter.’#®

‘Doing less rather than more’ does not accord with
conventional wisdom, and this creates a ‘conundrum’
for law and policy-makers. As McAra and McVie remark:

‘Accepting that, in some cases, doing less is
better than doing more requires both courage
and vision on the part of policy makers.

A realisation of this vision in turn requires
acceptance that youth justice agencies cannot,
by themselves, make the wider public feel safer
nor can they mend broken families or remake
shattered communities.”®

International research suggests that we should:

1. intervene only when children’s offending is
escalating to the point of being ‘serious’ and
‘persistent’; and

2. focus our interventions on improving children’s
life chances to enable them to successfully exit
the youth justice system as soon as possible.

Children who commit serious offences, or several
offences over time, report feeling a pervasive sense
of hopelessness.'° It is important that we provide
these children with an opportunity to build a life
for themselves, to provide hope for the future.”
Research suggests that if children are safe, and

can see a pathway forward in their lives that does
not involve crime, they will stop offending.’?

Our interventions need to focus not on punishment,
but on meeting these children’s basic needs.
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CHAPTER 3

3.1 The Human Rights Act 2079 (Qld)

Children who are charged with offences retain their
fundamental human rights at international law and under
our own legislation. The fact that children charged with
offences have such high and complex needs requires
special consideration of the legal rights that exist to
protect them from harm.

The Human Rights Act 2019 (Qld) includes several rights
that pertain to children generally, including:

* Theright to the protection that is needed by the
child, and is in the child’s best interests, because
of being a child (section 26(2)).

* Theright not to have one’s privacy, family, home
or correspondence unlawfully or arbitrarily
interfered with (section 25(a)).

* Theright of Aboriginal and Torres Strait Islander
peoples to enjoy, maintain, control, protect and
develop their identity, cultural heritage, kinship
ties and connection to lands and territories
(section 28(2)).

* The right of all persons deprived of liberty to be
treated with humanity and respect for the inherent
dignity of the human person (section 30).

* The right to a fair hearing (section 31).

* Theright to primary and secondary education
that is appropriate to the child’s needs, and
vocational education and training based on their
abilities (section 36).

Sections 32 and 33 of the Human Rights Act 2019 (Qld)
specifically relate to children in the criminal process and
state that:

* A child charged with a criminal offence has the
right to a procedure that takes account of the
child’s age and the desirability of promoting the
child’s rehabilitation.

* Anaccused child must be brought to trial as
quickly as possible.

* A child who has been convicted of an offence
must be treated in a way that is appropriate for
the child’s age.

The Human Rights Act 2019 (Qld) creates binding
obligations on public entities including teachers, police
officers, child safety officers, and youth justice officers,'
including the following:

1. Public entities must act and make decisions in a
way that is compatible with human rights and give
proper consideration to relevant human rights in
decision-making.? This means that when decisions
are made about cautions, charges, bail, out of home
care placements, school disciplinary measures,
programs and other interventions, children’s rights
must be considered and complied with.3

2. Magistrates and judges must interpret all statutory
provisions in a way that is compatible with human
rights, to the extent that this is possible consistent
with their purpose.* This means that when making
decisions about bail and sentencing, the relevant
legislative provisions must be interpreted with the
child’s human rights in mind.
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3.2 International law on children’s
rights in youth justice

Section 48(3) of the Human Rights Act 2019 (Qld) states
that international law ‘relevant to a human right’ may be
considered when interpreting a statutory provision.

There are a number of international human rights law
treaties and other instruments that are relevant to
youth justice matters. They include: the United Nations
Convention on the Rights of the Child (UNCROC), the
Beijing Rules, the Riyadh Guidelines, the Havana Rules,
the Vienna Guidelines and General Comment 24 of the
UN Committee on the Rights of the Child on children’s
rights in youth justice. Together, these instruments
form a distinct ‘unifying framework’ for children’s rights
in youth justice.> They should be used as a basis for
legislative reform and policy development, and to inform
youth justice practices.

UN Convention on the Rights of the Child, r. 1990
(the UNCROC)

The UNCROC is the most ratified of all international
human rights treaties and is the most comprehensive
legal document concerning the treatment of children.®

It has been described as a ‘powerful moral force’ or
‘benchmark’, that creates a ‘common global language’

or ‘unifying discourse’ on internationally agreed upon
standards.” It was ratified by Australia in 1990 and is
legally binding at international law. States parties are
required to take legal, administrative and other measures
to implement the UNCROC (article 4).

The UN Committee on the Rights of the Child oversees
implementation of the UNCROC by state parties and
monitors states’ compliance. The Committee states that
there are four guiding principles in the UNCROC that are
deserving of special attention by state parties. They are:

» freedom from discrimination (article 2);

« that the best interests of the child shall be a
primary consideration in all actions concerning
children (article 3);

« theright to life, survival and development
(article 6); and

« the right of the child to be heard in
decision-making (article 12).

A criticism commonly made of governments is that there
is a ‘disjuncture between the rhetoric of children’s human
rights and the reality of children’s circumstances.” To
address this, New Zealand’s youth justice legislation,

the Oranga Tamariki Act 1989, imposes the requirement
that ‘the well-being of a child or young person must

be at the centre of decision making that affects that
child or young person, and, in particular, (i) the child’s

or young person’s rights (including those rights set out
in UNCROC and the United Nations Convention on the
Rights of Persons with Disabilities) must be respected
and upheld.



UN Committee on the Rights of the Child, General
Comment No. 24 (2019) on children’s rights in the
child justice system

The UN Committee on the Rights of the Child publishes
General Comments detailing its interpretation of
substantive provisions of the UNCROC and other
relevant Rules. Its most recent General Comment on
children’s rights in youth justice (General Comment 24)
is based on the most recent research on children’s brain
development and what works in youth justice.

Recognition of the known harm that contact with the
criminal justice system causes to children underpins
General Comment 24. Its focus, therefore, is on strategies
for preventing contact with the criminal justice system
and diverting children out of the system entirely."
Attention is paid to the expansion of non-custodial
sanction options, to comply with the principle of
detention as a last resort. General Comment 24 also
recommends a minimum age of criminal responsibility

of 14 years.”?

UN Standard Minimum Rules for the Administration of
Juvenile Justice (1985) (the Beijing Rules)

The Beijing Rules were passed by resolution of the
United Nations General Assembly in 1985." The Rules are
not legally binding, rather they set out internationally
agreed upon standards to which the laws and practices
of member states are expected to comply and conform.”
The principle of promoting the well-being of children,
with a view to reducing the need for criminal justice
intervention in their lives, underpins the Beijing Rules.®

UN Guidelines for the Prevention of Juvenile
Delinquency (1990) (the Riyadh Guidelines)

The Riyadh Guidelines were adopted and proclaimed

by the United Nations General Assembly in 1990.

They are not legally binding. The object of the Riyadh
Guidelines is to assist member states in developing
preventative, diversionary and non-punitive principles
for responding to youth crime. As with the Beijing
Rules, the motivation of the Riyadh Guidelines is to
ensure the ‘well-being of young persons from their early
childhood’ through the delivery of ‘child-centred’ social
welfare measures and policies, with the ultimate aim

of avoiding children’s contact with the legal system.® It
also condemns the use of ‘harsh or degrading correction
or punishment measures at home, in schools or in any
other institutions’.”
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UN Rules on the Protection of Juveniles Deprived of
their Liberty (1990) (the Havana Rules)

The Havana Rules were passed by resolution of the
United Nations General Assembly in 1990, with the
intent of establishing normative standards relating to
the imprisonment of children by member states. It builds
on the rule established in the UNCROC that children
should only be deprived of their liberty as ‘a disposition
of last resort and for the minimum necessary period and
should be limited to exceptional cases’.’”® Additionally,
the Havana Rules establish minimum standards and
procedures for the protection of the rights (including
those established by the UNCROC) concerning the
safety, and physical and mental wellbeing of children in
custody, with the aim of ‘counteracting the detrimental
effects of all types of detention and to fostering
integration in society’.”

UN Guidelines for Action on Children in the Criminal
Justice System (1997) (the Vienna Guidelines)

Following its recommendation by the United Nations
Economic and Social Council resolution 1996/13, an
expert group developed guidelines in 1997 for the
effective implementation of aspects of the UNCROC
dealing with the administration of youth justice, as

well as the Beijing Rules, Riyadh Guidelines, and the
Havana Rules.?’ The Vienna Guidelines are not binding
on member states, they are merely intended to provide
a broad, instructive framework for the implementation
of best-practice youth justice law and policy that is
‘child-oriented’ and ‘guarantees the rights of children,
prevents the violation of the rights of children, promotes
children’s sense of dignity and worth, and fully respects
their age, stage of development and their right to
participate meaningfully in, and contribute to, society’.?
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3.3 Queensland’s ‘Youth
Justice Principles’

The Youth Justice Act 1992 (Qld) contains a Charter
of Youth Justice Principles (Schedule 1).

Some of these principles are consistent with
Queensland’s obligations under the Human Rights Act
2019 (Qld), and broader human rights obligations under
the UNCROC. For example:
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Principle 2: The youth justice system
should uphold the rights of children, keep
them safe and promote their physical and
mental wellbeing.

Principle 5: If a child commits an offence, the
child should be treated in a way that diverts
the child from the courts’ criminal justice
system, unless the nature of the offence and
the child’s criminal history indicate that a
proceeding for the offence should be started.

Principle 6: A child being dealt with under
this Act should have procedures and other
matters explained to the child in a way the
child understands.

Principle 7: If a proceeding is started against

a child for an offence— (a) the proceeding
should be conducted in a fair, just and

timely way; (b) the child should be given the
opportunity to participate in and understand
the proceeding; and (c) the proceeding should
be finalised as soon as practicable.

* Principle 9: A child who commits an offence
should be - (b) dealt with in a way that will
give the child the opportunity to develop in
responsible, beneficial and socially acceptable
ways; (¢) dealt with in a way that strengthens
the child’s family; and (d) dealt with in a way
that recognises the child’s need for guidance
and assistance because children tend to be
dependent and immature.

* Principle 14: If practicable, a child of Aboriginal
or Torres Strait Islander background should
be dealt with in a way that involves the
child’s community.

* Principle 17: A child should be dealt with
under this Act in a way that allows the child
- (a) to be reintegrated into the community;
(b) to continue the child’s education, training
or employment without interruption or
disturbance, if practicable; and (c) to continue
to reside in the child’s home, if practicable.

* Principle 18: A child should be detained in
custody for an offence, whether on arrest,
remand or sentence, only as a last resort
and for the least time that is justified in
the circumstances.

Section 3 of the Youth Justice Act 1992 (Qld) states that
the Youth Justice Principles ‘underlie the operation’ of
the Act. Section 150(1)(b) states that the court must have
regard to the Youth Justice Principles in sentencing.?
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3.4 Youth Justice Principles and International Human Rights Law
- side-by-side comparison

Youth Justice Principle

PRINCIPLE 1

The community should be
protected from offences
and, in particular, recidivist
high-risk offenders.

PRINCIPLE 2

The youth justice system
should uphold the rights of
children, keep them safe and
promote their physical and
mental wellbeing.

PRINCIPLE 3
A child being dealt with
under this Act should be:

a) treated with respect and
dignity, including while
the child is in custody;
and

b) encouraged to treat
others with respect and
dignity, including courts,
persons administering
this Act and other
children being dealt with
under this Act.

PRINCIPLE 4

Because a child tends to be
vulnerable in dealings with
a person in authority, a child
should be given the special
protection allowed by this
Act during an investigation
or proceeding in relation to
an offence committed, or
allegedly committed,

by the child.

PRINCIPLE 5

If a child commits an
offence, the child should

be treated in a way that
diverts the child from the
courts’ criminal justice
system, unless the nature of
the offence and the child’s
criminal history indicate that
a proceeding for the offence
should be started.

International Human Rights Article/Rule

Article 3(1) of UNCROC: “In all actions concerning children ... the best interests of the
child shall be a primary consideration”

Article 6(2) of UNCROC: “States Parties shall ensure to the maximum extent possible
the survival and development of the child.”

Rule 5 of the Beijing Rules: “The juvenile justice system shall emphasize the well-being
of the juvenile and shall ensure that any reaction to juvenile offenders shall always be in
proportion to the circumstances of both the offenders and the offence.”

Article 37(c) of UNCROC: “Every child deprived of liberty shall be treated with
humanity and respect for the inherent dignity of the human person and in a manner
that takes into account the needs of persons of his or her age. In particular, every child
deprived of liberty shall be separated from adults unless it is considered in the child’s
best interest not to do so”

Article 40(1) of UNCROC: “States Parties recognize the right of every child alleged

as, accused of, or recognized as having infringed the penal law to be treated in a
manner consistent with the promotion of the child's sense of dignity and worth, which
reinforces the child’s respect for the human rights and fundamental freedoms of others
and which takes into account the child’s age and the desirability of promoting the
child’s reintegration and the child's assuming a constructive role in society”

Rule 31 of the Havana Rules: “Juveniles deprived of their liberty have the right to
facilities and services that meet all the requirements of health and human dignity.

Rule 66 of the Havana Rules: “Any disciplinary measures and procedures should
maintain the interest of safety and an ordered community life and should be consistent
with the upholding of the inherent dignity of the juvenile and the fundamental objective
of institutional care, namely, instilling a sense of justice, self-respect and respect for the
basic rights of every person.”

Rule 87 of the Havana Rules: “In the performance of their duties, personnel of
detention facilities should respect and protect the human dignity and fundamental
human rights of all juveniles”

Article 40(1) of UNCROC: “States Parties recognize the right of every child alleged

as, accused of, or recognized as having infringed the penal law to be treated in a
manner consistent with the promotion of the child’s sense of dignity and worth, which
reinforces the child’s respect for the human rights and fundamental freedoms of others
and which takes into account the child’s age and the desirability of promoting the
child's reintegration and the child’s assuming a constructive role in society”

Rule 14.2 of the Beijing Rules: “The proceedings shall be conducive to the best interests
of the juvenile and shall be conducted in an atmosphere of understanding, which shall
allow the juvenile to participate therein and to express herself or himself freely.”

Article 40(3) of UNCROC: “States Parties shall seek to promote the establishment of
laws, procedures, authorities, and institutions specifically applicable to children alleged
as, accused of, or recognized as having infringed the penal law and in particular:...

(b) Whenever appropriate and desirable, measures for dealing with such children
without resorting to judicial proceedings, providing that human rights and legal
safeguards are fully respected”

Rule 11 of the Beijing Rules (‘Diversion’); “Consideration shall be given, wherever
appropriate, to dealing with juvenile offenders without resorting to formal trial...

The police, the prosecution or other agencies dealing with juvenile cases shall be
empowered to dispose of such cases, at their discretion, without recourse to formal
hearings... In order to facilitate the discretionary disposition of juvenile cases, efforts
shall be made to provide for community programmes, such as temporary supervision
and guidance, restitution, and compensation of victims”
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Youth Justice Principle

PRINCIPLE 6

A child being dealt with
under this Act should
have procedures and
other matters explained
to the child in a way the
child understands.

PRINCIPLE 7
If a proceeding is started
against a child for an offence:

a) the proceeding should
be conducted in a fair,
just and timely way; and

b) the child should be
given the opportunity
to participate in
and understand the
proceeding; and

¢) the proceeding should
be finalised as soon
as practicable.

PRINCIPLE 8

The youth justice system
should give priority to
proceedings for children
remanded in custody

PRINCIPLE S
A child who commits
an offence should be:

a) held accountable and
encouraged to accept
responsibility for the
offending behaviour; and

b) dealt with in a way that
will give the child the
opportunity to develop
in responsible, beneficial
and socially acceptable
ways; and

¢) dealt with in a way that
strengthens the child’s
family; and

d) dealt with ina way that
recognises the child's
need for guidance and
assistance because
children tend to be

dependent and immature.
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International Human Rights Article/Rule

Article 12(1) of UNCROC: “States Parties shall assure to the child who is capable of
forming his or her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in accordance with the
age and maturity of the child.”

Article 12(2) of UNCROC: “...the child shall in particular be provided the opportunity
to be heard in any judicial and administrative proceedings affecting the child, either
directly, or through a representative or an appropriate body, in a manner consistent
with the procedural rules of national law.”

Rule 14.2 of the Beijing Rules: The proceedings shall be conducive to the best interests
of the juvenile and shall be conducted in an atmosphere of understanding, which shall
allow the juvenile to participate therein and to express herself or himself freely.

Article 12(1) of UNCROC: “States Parties shall assure to the child who is capable of
forming his or her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in accordance with the
age and maturity of the child.”

Article 12(2) of UNCROC: “...the child shall in particular be provided the opportunity
to be heard in any judicial and administrative proceedings affecting the child, either
directly, or through a representative or an appropriate body, in a manner consistent

with the procedural rules of national law.”

Rule 14.2 of the Beijing Rules: The proceedings shall be conducive to the best interests
of the juvenile and shall be conducted in an atmosphere of understanding, which shall
allow the juvenile to participate therein and to express herself or himself freely.

Article 37(b) of UNCROC: "No child shall be deprived of his or her liberty unlawfully
or arbitrarily. The arrest, detention, or imprisonment of a child shall be in conformity
with the law and shall be used only as a measure of last resort and for the shortest
appropriate period of time.”

Article 37(d) of UNCROC: “Every child deprived of his or her liberty shall have the
right to prompt access to legal and other appropriate assistance, as well as the right
to challenge the legality of the deprivation of his or her liberty before a court or other
competent, independent and impartial authority, and to a prompt decision on any
such action”

Rule 10.2 of the Beijing Rules: “A judge or other competent official or body shall,
without delay, consider the issue of release.”

Article 37(c) of UNCROC: “Every child deprived of liberty shall be treated with
humanity and respect for the inherent dignity of the human person and in a manner
that takes into account the needs of persons of his or her age. In particular, every child
deprived of liberty shall be separated from adults unless it is considered in the child’s
best interest not to do so”

Article 40(1) of UNCROC: “States Parties recognize the right of every child alleged

as, accused of, or recognized as having infringed the penal law to be treated in a
manner consistent with the promotion of the child’s sense of dignity and worth, which
reinforces the child's respect for the human rights and fundamental freedoms of others
and which takes into account the child’s age and the desirability of promoting the
child's reintegration and the child’s assuming a constructive role in society”

Rule 17.1 of the Beijing Rules: (a) The reaction taken shall always be in proportion not
only to the circumstances and the gravity of the offence but also to the circumstances
and the needs of the juvenile as well as to the needs of the society



Youth Justice Principle

PRINCIPLE 10

A victim of an offence
committed by a child should
be given the opportunity to
participate in the process of
dealing with the child for the
offence in a way allowed by
the law.

PRINCIPLE 1

A parent of a child should
be encouraged to fulfil the
parent’s responsibility for
the care and supervision of
the child, and supported in
the parent’s efforts to fulfil
this responsibility.

PRINCIPLE 12

A decision affecting a child
should, if practicable, be
made and implemented
within a timeframe
appropriate to the child’s
sense of time.

PRINCIPLE 13

A person making a decision
relating to a child under
this Act should consider

the child’s age, maturity
and, where appropriate,
cultural and religious bheliefs
and practices.

PRINCIPLE 14

If practicable, a child of
Aboriginal or Torres Strait
Islander background
should be dealt with in

a way that involves the
child's community.

CHAPTER 3

International Human Rights Article/Rule

Article 5 of UNCROC: “States Parties shall respect the responsibilities, rights and duties
of parents or, where applicable, the members of the extended family or community as
provided for by local custom, legal guardians or other persons legally responsible for
the child, to provide, in a manner consistent with the evolving capacities of the child,
appropriate direction and guidance in the exercise by the child of the rights recognized
in the present Convention.”

Rule 15.2 of the Beijing Rules: "The parents or the guardian shall be entitled to
participate in the proceedings and may be required by the competent authority to
attend them in the interest of the juvenile. They may, however, be denied participation
by the competent authority if there are reasons to assume that such exclusion is
necessary in the interest of the juvenile.”

Article 40(2) of UNCROC: “States Parties shall, in particular, ensure that...(b) every
child alleged as or accused of having infringed the penal law has at |least the following
guarantees:...(iii) To have the matter determined without delay by a competent,
independent and impartial authority or judicial body in a fair hearing according to law,
in the presence of legal or other appropriate assistance and, unless it is considered not
to be in the best interest of the child, in particular, taking into account his or her age or
situation, his or her parents or legal guardians.”

Rule 20.1 of Beijing Rules: “Each case shall from the outset be handled expeditiously,
without any unnecessary delay.”

Article 40(1) of UNCROC: “States Parties recognize the right of every child alleged

as, accused of, or recognized as having infringed the penal law to be treated in a
manner consistent with the promotion of the child’s sense of dignity and worth, which
reinfarces the child's respect for the human rights and fundamental freedoms of others
and which takes into account the child’s age and the desirability of promoting the
child's reintegration and the child’s assuming a constructive role in society”

Article 5 of UNCROC: “States Parties shall respect the responsibilities, rights and duties
of parents or, where applicable, the members of the extended family or community as
provided for by local custom, legal guardians or other persons legally responsible for
the child, to provide, in a manner consistent with the evolving capacities of the child,
appropriate direction and guidance in the exercise by the child of the rights recognized
in the present Convention.”

Article 30 of UNCROC: “In those States in which ethnic, religious or linguistic minorities
or persons of indigenous origin exist, a child belonging to such a minority or who is
indigenous shall not be denied the right, in community with other members of his

or her group, to enjoy his or her own culture, to profess and practise his or her own

religion, or to use his or her own language.”
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Youth Justice Principle

PRINCIPLE 15

Programs and services
established under this Act
for children should:

a)

be culturally appropriate;
and

b) promote their health and

self respect; and

foster their sense of
responsibility; and
encourage attitudes and
the development of skills
that will help the children
to develop their potential
as members of society.

PRINCIPLE 16

A child being dealt with
under this Act should have
access to legal and other
support services, including
services concerned with
advocacy and interpretation

9)

d)

International Human Rights Article/Rule

Article 3(3) of UNCROC: “States Parties shall ensure that the institutions, services
and facilities responsible for the care or protection of children shall conform with the
standards established by competent authorities, particularly in the areas of safety,
health, in the number and suitability of their staff, as well as competent supervision.”

Rule 22.2 of Beijing Rules: “Juvenile justice personnel shall reflect the diversity of
juveniles who come into contact with the juvenile justice system. Efforts shall be made
to ensure the fair representation of women and minorities in juvenile justice agencies.”

Article 37(d) of UNCROC: “Every child deprived of his or her liberty shall have the
right to prompt access to legal and other appropriate assistance, as well as the right
to challenge the legality of the deprivation of his or her liberty before a court or other
competent, independent and impartial authority, and to a prompt decision on any
such action”

Article 40(2) of UNCROC: “(b) Every child alleged as or accused of having infringed
the penal law has at least the following guarantees....(ii) To be informed promptly and
directly of the charges against him or her, and, if appropriate, through his or her parents
or legal guardians, and to have legal or other appropriate assistance in the preparation
and presentation of his or her defence.”

Rule 15.1 of Beijing Rules: “Throughout the proceedings the juvenile shall have the
right to be represented by a legal adviser or to apply for free legal aid where there is
provision for such aid in the country.”

Rule 24.1 of Beijing Rules: “Efforts shall be made to provide juveniles, at all stages of
the proceedings, with necessary assistance such as lodging, education or vocational
training, employment or any other assistance, helpful and practical, in order to facilitate
the rehabilitative process.”

Rule 25.1 of Beijing Rules: “Volunteers, voluntary organizations, local institutions

and other community resources shall be called upon to contribute effectively to the
rehabilitation of the juvenile in a community setting and, as far as possible, within the
family unit.”

Rule 81 of the Havana Rules: “Personnel should be qualified and include a sufficient
number of specialists such as educators, vocational instructors, counsellors, social
workers, psychiatrists and psychologists...Detention facilities should make use of all
remedial, educational, moral, spiritual, and other resources and forms of assistance that
are appropriate and available in the community, according to the individual needs and
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Youth Justice Principle

PRINCIPLE 17

A child should be dealt with
under this Act in a way that
allows the child:

a) to be reintegrated
into the community; and

b) to continue the child’s
education, training or
employment without
interruption
or disturbance,
if practicable; and

c) to continue to reside
in the child’s home,
if practicable.

PRINCIPLE 18

A child should be detained
in custody for an offence,
whether on arrest, remand
or sentence, only as a last
resort and for the least
time that is justified in

the circumstances.

CHAPTER 3

International Human Rights Article/Rule

Article 37(b) of UNCROC: “No child shall be deprived of his or her liberty unlawfully
or arbitrarily. The arrest, detention, or imprisonment of a child shall be in conformity
with the law and shall be used only as a measure of last resort and for the shortest
appropriate period of time.”

Article 40(1) of UNCROC: “States Parties recognize the right of every child alleged

as, accused of, or recognized as having infringed the penal law to be treated in a
manner consistent with the promotion of the child’s sense of dignity and worth, which
reinforces the child’s respect for the human rights and fundamental freedoms of others
and which takes into account the child’s age and the desirability of promoting the
child’s reintegration and the child’s assuming a constructive role in society”

Article 40(4) of UNCROC: “A variety of dispositions, such as care, guidance and
supervision orders; counselling; probation; foster care; education and vocational
training programmes and other alternatives to institutional care shall be available to
ensure that children are dealt with in @ manner appropriate to their well-being and
proportionate both to their circumstances and the offence.”

Rule 18.2 of the Beijing Rules: “No juvenile shall be removed from parental supervision,
whether partly or entirely, unless the circumstances of her or his case make
this necessary”

Article 37(b) of UNCROC: “No child shall be deprived of his or her liberty unlawfully
or arbitrarily. The arrest, detention, or imprisonment of a child shall be in conformity
with the law and shall be used only as a measure of last resort and for the shortest
appropriate period of time.”

Article 40(4) of UNCROC: “A variety of dispositions, such as care, guidance and
supervision orders; counselling; probation; foster care; education and vocational
training programmes and other alternatives to institutional care shall be available to
ensure that children are dealt with in @ manner appropriate to their well-being and
proportionate both to their circumstances and the offence.”

Rule 13.1 and Rule 13.2 of the Beijing Rules: “Detention pending trial shall be used only
as a measure of last resort and for the shortest possible period of time..Whenever
possible, detention pending trial shall be replaced by alternative measures, such as
close supervision, intensive care or placement with a family or in an educational setting
or home.”

Rule 17.1 of the Beijing Rules: “The disposition of the competent authority shall be
guided by the following principles:...(b) Restrictions on the personal liberty of the
juvenile shall be imposed only after careful consideration and shall be limited to the
possible minimum; (c) Deprivation of personal liberty shall not be imposed unless
the juvenile is adjudicated of a serious act involving violence against another person
or of persistence in committing other serious offences and unless there is no other
appropriate response...”

Rule 17.1 of the Beijing Rules: “The placement of a juvenile in an institution shall always
be a disposition of last resort and for the minimum necessary period.”

Rule 2 of the Havana Rules: “...Deprivation of the liberty of a juvenile should be a
disposition of last resort and for the minimum necessary period and should be limited
to exceptional cases. The length of the sanction should be determined by the judicial
authority, without precluding the possibility of his or her early release.”

Rule 59 of the Havana Rule: “Every means should be provided to ensure that juveniles
have adequate communication with the outside world, which is an integral part of the
right to fair and humane treatment and is essential to the preparation of juveniles for
their return to society. Juveniles should be allowed to communicate with their families,
friends and other persons or representatives of reputable outside organizations, to
leave detention facilities for a visit to their home and family and to receive special
permission to leave the detention facility for educational, vocational or other important
reasons. Should the juvenile be serving a sentence, the time spent outside a detention
facility should be counted as part of the period of sentence.”
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CHAPTER 3

Youth Justice Principle

PRINCIPLE 19

A child detained in custody
should only be held in a
facility suitable for children.

PRINCIPLE 20

While a child is in detention,
contacts should be fostered
between the child and

the community.

International Human Rights Article/Rule

Article 37(c) of UNCROC: “Every child deprived of liberty shall be treated with
humanity and respect for the inherent dignity of the human person and in a manner
that takes into account the needs of persons of his or her age. In particular, every child
deprived of liberty shall be separated from adults unless it is considered in the child’s
best interest not to do so”

Rule 13.4 of the Beijing Rules: “Juveniles under detention pending trial shall be kept
separate from adults and shall be detained in a separate institution or in a separate part
of an institution also holding adults.”

Rule 26.3 of the Beijing Rules: “Juveniles in institutions shall be kept separate from
adults and shall be detained in a separate institution or in a separate part of an
institution also holding adults.”

Rule 28 of the Havana Rules: “The detention of juveniles should only take place

under conditions that take full account of their particular needs, status and special
requirements according to their age, personality, sex and type of offence, as well as
mental and physical health, and which ensure their protection from harmful influences
and risk situations. The principal criterion for the separation of different categories of
juveniles deprived of their liberty should be the provision of the type of care best suited
to the particular needs of the individuals concerned and the protection of their physical,
mental and moral integrity and well-being.”

Rule 29 of the Havana Rules: “In all detention facilities juveniles should be separated
from adults, unless they are members of the same family”

Article 8 of UNCROC: “States Parties undertake to respect the right of the child
to preserve his or her identity, including nationality, name and family relations as
recognized by law without unlawful interference.”

Article 16 of UNCROC: “No child shall be subjected to arbitrary or unlawful interference
with his or her privacy, family, home or correspondence, nor to unlawful attacks on his
or her honour and reputation.”

Rule 26.1 of the Beijing Rules: “The objective of training and treatment of juveniles
placed in institutions is to provide care, protection, education and vocational skills,

with a view to assisting them to assume socially constructive and productive roles

in society.”

Rule 45 of the Havana Rules: “Wherever possible, juveniles should be provided with the
opportunity to perform remunerated labour, if possible within the local community, as

a complement to the vocational training provided in order to enhance the possibility of
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finding suitable employment when they return to their communities.”



Youth Justice Principle

PRINCIPLE 21

A child who is detained in
a detention centre under
this Act:

a) should be provided with
a safe and stable living
environment; and

b) should be helped to
maintain relationships
with the child’s family
and community; and

¢) should be consulted
about, and allowed to
take part in making,
decisions affecting the
child’s life (having regard
to the child’s age or
ability to understand),
particularly decisions
about: (i) the child’s
participation in programs
at the detention centre;
and (i) contact with the
child’s family; and (iii) the
child’s health; and (iv) the
child’s schooling; and

d) should be given
information about
decisions and plans
about the child’s future
while in the chief
executive’s custody
(having regard to the
child’s age or ability
to understand and the
security and safety of the
child, other persons and
property); and

e) should be given privacy
that is appropriate in the
circumstances including,
for example, privacy in
relation to the child’s
personal information; and

f) should have access to
dental, medical and
therapeutic services
necessary to meet the
child’s needs; and

g) should have access o
education appropriate
to the child’s age and
development; and

h) should receive
appropriate help in
making the transition
from being in detention

CHAPTER 3

International Human Rights Article/Rule

Article 37(a) of UNCROC: “No child shall be subjected to torture or other cruel,
inhuman, or degrading treatment or punishment...”

Article 37(c) of UNCROC: “Every child deprived of liberty shall be treated with
humanity and respect for the inherent dignity of the human person and in a manner
that takes into account the needs of persons of his or her age. In particular, every child
deprived of liberty shall be separated from adults unless it is considered in the child’s
best interest not to do so”

Article 12(1) of UNCROC: “States Parties shall assure to the child who is capable of
forming his or her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in accordance with the
age and maturity of the child.”

Article 16 of UNCROC: “No child shall be subjected to arbitrary or unlawful interference
with his or her privacy, family, home or correspondence, nor to unlawful attacks on his
or her honour and reputation.”

Article 20 of UNCROC: “A child temporarily or permanently deprived of his or her
family environment, or in whose own best interests cannot be allowed to remain in
that environment, shall be entitled to special protection and assistance provided by
the State.”

Rule 24.1 of Beijing Rules: “Efforts shall be made to provide juveniles, at all stages of
the proceedings, with necessary assistance such as lodging, education or vocational
training, employment or any other assistance, helpful and practical, in order to facilitate
the rehabilitative process.”

Rule 26.2 of Beijing Rules: “Juveniles in institutions shall receive care, protection and
all necessary assistance-social, educational, vocational, psychological, medical and
physical-that they may require because of their age, sex, and personality and in the
interest of their wholesome development.”

Rule 26.5 of the Beijing Rules: “In the interest and well-being of the institutionalized
juvenile, the parents or guardians shall have a right of access.”

Rule 29.1 of the Beijing Rules: “Efforts shall be made to provide semi-institutional
arrangements, such as half-way houses, educational homes, day-time training centres
and other such appropriate arrangements that may assist juveniles in their proper
reintegration into society.”

Rule 1 of the Havana Rules: “The juvenile justice system should uphold the rights and
safety and promote the physical and mental well-being of juveniles. Imprisonment
should be used as a last resort.”

Rule 31 of the Havana Rules: “Juveniles deprived of their liberty have the right to
facilities and services that meet all the requirements of health and human dignity.”

Rule 38 of the Havana Rules: “Every juvenile of compulsory school age has the right to
education suited to his or her needs and abilities and designed to prepare him or her for
return to society... Juveniles who are illiterate or have cognitive or learning difficulties
should have the right to special education.”

Rule 49 of the Havana Rules: “Every juvenile shall receive adequate medical care, both
preventive and remedial, including dental, ophthalmological and mental health care, as
well as pharmaceutical products and special diets as medically indicated.”

Rule 59 of the Havana Rules: “Every means should be provided to ensure that juveniles
have adequate communication with the outside world, which is an integral part of the
right to fair and humane treatment and is essential to the preparation of juveniles for
their return to society. Juveniles should be allowed to communicate with their families,
friends and other persons or representatives of reputable outside organizations, to
leave detention facilities for a visit to their home and family and to receive special
permission to leave the detention facility for educational, vocational or other important
reasons. Should the juvenile be serving a sentence, the time spent outside a detention
facility should be counted as part of the period of sentence.”

to independence.
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Youth Justice Principle International Human Rights Article/Rule

Rule 60 of the Havana Rules: “Every juvenile should have the right to receive regular
and frequent visits, in principle once a week and not less than once a month, in
circumstances that respect the need of the juvenile for privacy, contact and unrestricted
communication with the family and the defence counsel.”

Rule 66 of the Havana Rules: “Any disciplinary measures and procedures should
maintain the interest of safety and an ordered community life and should be consistent
with the upholding of the inherent dignity of the juvenile and the fundamental objective
of institutional care, namely, instilling a sense of justice, self-respect and respect for the
basic rights of every person.”

Rule 79 of the Havana Rules: “All juveniles should benefit from arrangements designed
to assist them in returning to society, family life, education or employment after release.
Procedures, including early release, and special courses should be devised to this end.”

Rule 80 of the Havana Rules: “Competent authorities should provide or ensure services
to assist juveniles in re-establishing themselves in society and to lessen prejudice
against such juveniles...”

Unlike other jurisdictions, Queensland’s Youth Justice Act 1992 (Qld) does not include a provision that states that the best
interests of the child are a primary consideration in youth justice matters. The right of children to the protection of their
well-being is recognised in Principle 2, however the wording of this principle is not consistent with the Human Rights Act
2019 (Qld) or relevant international human rights instruments.
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3.5 Balancing rights in youth
justice matters

Section 13(1) of the Human Rights Act 2019 (Qld)
states that human rights may be subject to ‘reasonable
limits that can be demonstrably justified in a free and
democratic society’.

In youth justice, the rights of the child are sometimes
pitted against the rights of the community. Changes to
youth justice law and policy are made in response to
specific events that have been highlighted by the media,
fuelling a ‘moral panic’ about ‘problem youth.'?

Of course, protecting the safety of the community is a
‘legitimate aim of the justice system.’?* Principle 1 of the
Youth Justice Principles states that: “The community
should be protected from offences and, in particular,
recidivist high-risk offenders.” Other relevant goals of
the youth justice system reflected in the Youth Justice
Principles are:

* The importance of holding children
accountable for their actions - Principle 9(a)
states: A child who commits an offence should
be held accountable and encouraged to accept
responsibility for the offending behaviour.

* Recognising the interests of victims - Principle
10 states: A victim of an offence committed
by a child should be given the opportunity
to participate in the process of dealing with
the child for the offence in a way allowed by
the law.

The Queensland courts have held that none of the
Youth Justice Principles have legal precedence over the
others.?> An appropriate and fair balance must be struck
between them in each case. The New Zealand approach
on this is informative. In New Zealand, there are four
primary considerations in youth justice matters: the well-
being and best interests of the child; the public interest
(including public safety); the interests of any victim; and
the accountability of the child for their behaviour.?6 The
New Zealand courts have concluded that the goals of
community safety, holding children accountable and
protecting victims’ interests are not inconsistent with
the child’s right to protection of their well-being,?”

and that ‘retraumatising’ children through youth justice
processes will not promote public safety.?®

CHAPTER 3

The research evidence is consistent with this approach:
the best way of achieving community safety is to focus
on meeting children’s fundamental needs, and to divert
them away from the criminal justice system wherever
possible.?® If children’s well-being is protected, they will
stop offending.*

It is often said that the youth justice system should
encourage and enable children to ‘accept responsibility’
or ‘be held accountable’ for their actions.®! But holding
children accountable need not require a punitive
response,* and research suggests that the broader
public is in agreement with this.3* When asked,
community members are actually optimistic about
children’s prospects of rehabilitation, and are more
likely to suggest that the causes of children’s offending
behaviour be addressed through family therapy,
educational engagement and addressing poverty

than through punitive approaches such as detention.’*
Detaining children, either on remand or as a sanction,
is often justified as a means of ‘getting kids off the
streets’.3® For a time, this will work, but every child will
be released. It is important that they are released into
something better if they are to desist from offending in
the long-term.

Furthermore, children are not the only people who
should take responsibility for their offending behaviour;
the circle of accountability should be extended to
include the adults and institutions responsible for

their welfare.®

It is @ matter of concern that, at time of writing, the
Queensland Government has a Bill before Parliament
that proposes amendments to the Youth Justice Act
1992 (QId) that are, by their own admission, inconsistent
with the Human Rights Act 2019 (QId).* If passed, the
Act will go down in history as the first time the over-ride
power in the Human Rights Act 2019 (Qld) was used

in Queensland.
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CHAPTER 4

4.1 Who should intervene,
when and how?

In his recent review of the UK youth justice system, Taylor
said: ‘almost all of the causes of childhood offending lie
beyond the reach of the youth justice system’.! The key
agencies that can intervene effectively are health services,
education services and social welfare services, and it is
most desirable that these services intervene before a
child offends, or before their offending escalates.?

Judge Fitzgerald of the New Zealand Youth Court has said
that early intervention should involve ‘a well-coordinated,
robust plan involving various agencies and professionals,
providing supports and services’ to help address the
causes of the child’s charges, and assist their ‘whanau
[extended family/community], and [their] mother in
particular, to care for and support [them] properly in

the future and prevent [them] from further offending.”

The two key agencies that are best placed to intervene
before a child commits offences, or before their
offending escalates, are Education and Child Safety.

411 Education

There is widespread agreement that school exclusion
contributes to the criminalisation of children.*

There are several ways in which a child can be excluded
from school. The most obvious form of exclusion occurs
when schools expel young people, or repeatedly suspend
them from school to the point where the child (or their
parent) sees no point in them returning. Exclusions also
occur when a child does not feel accepted or welcome at
school or does not ‘fit in’. This might be because they do
not have enough money to participate in sports, camps
and extra-curricular activities, or have the correct uniform.
School exclusion often happens slowly - it is a process
rather than an event. Children with disabilities are most
at risk because their behaviour may be ‘challenging’
from an early age. They may be labelled as ‘at risk’ in
primary school and treated accordingly as they progress
through the system.> Some scholars have labelled this
the ‘school-to-prison pipeline’.®

Exclusion from school results in poor performance in
key areas such as literacy and numeracy.” As a result
of missed learning, excluded children are more likely
to have poor assessment results when they return to
school.® They are also more susceptible to becoming
disengaged from school altogether.®

Data from the Queensland Department of Education
shows that, in 2020, there were 1249 exclusions of
students from Queensland state schools.”® Indigenous
students, students with disabilities, students from low
socioeconomic backgrounds and students in out of
home care are overrepresented in school suspension

and expulsion figures." Graham and colleagues have
reported that ‘physical misconduct’ is the most common
reason for suspensions and exclusions.”? They also found an
acceleration in the suspension of Indigenous students from
Queensland schools in the period between 2013 and 2019.B

School exclusion is associated with a range of adverse
outcomes for children, with criminalisation being one

of them.™ In fact, school exclusion is a key determinant
for future involvement in offending.” Children who are

40

excluded from school have nothing to do during the day,
which makes them vulnerable to offending due to boredom
and exposure to negative peer group influences.”
International research has shown that having access

to leisure activities, apprenticeships or employment,
accommodation, and drug treatment in the community
prevents offending in boys; sadly, having access to these
things is seen by them as an ‘upside’ to detention.”

Remaining in school is a key protective factor for
children who are at risk of criminalisation. It is critical
that suspensions and exclusions are minimised, as was
recently recommended by a South Australian Inquiry.®
In the UK, schools remain responsible for the education
of all children they exclude.”® Queensland principals

are required to ‘take reasonable steps to arrange for

the student’s access to an educational program that
allows the student to continue the student’s education’
during a suspension from school, but not once they are
excluded.?® Requiring schools to retain responsibility for
excluded children’s education could encourage schools
to instead work towards children’s reintegration.

4.1.2 Child Safety

Many children who come to the attention of police are
known to, or even in the care of, Child Safety. Many of
these children have nowhere safe to live. Some will have
absconded from their placements because they do not
consider themselves to be safe, welcome or ‘at home’ there.

Case example (Queensland Childrens Court,
2022): Commissioner of Police v Jane Dean

(a pseudonym) concerned a 13-year-old girl who
had been taken into the care of Child Safety at
the age of 12. The placements that had been
offered to her by Child Safety were described by
the Childrens Court Magistrate as ‘shelter type
accommodation rather than accommodation
that provides a sense of home’.? Jane did not
want to accept these placements and as a result
she moved between the ‘unapproved’ homes

of an aunt, a friend, and her grandmother. The
sentencing magistrate said that Jane’s offending
was ‘directly linked to the fact that she does not
have somewhere suitable to live and has limited
access to helpful adults who can help her develop
the life skills she needs.’?

Most, if not all, of the children who are in the care of
Child Safety will have experienced traumatic events.
Removal from their families ‘is itself traumatic, and

may in fact ‘replace one form of abuse with another’.%
Many children have post-traumatic stress disorder as a
result of their removal: the experience of being ‘literally
pulled apart’ from their mothers and siblings is ‘the most
traumatic experience of [their] life’ and children remain
‘deeply traumatised by it.’> The trauma is so pervasive
that these children often have numerous trauma
triggers; for example, they can find changes of residence
traumatising because they have experienced so many
child protection placements over a short period of
time.?® Even the use of unfamiliar legal terminology and
unfamiliar acronyms can trigger traumatic memories.?



Trauma affects all areas of these children’s lives.

It impairs their judgement and makes them vulnerable
to having a ‘fight or flight’ response in all kinds of
situations that other children do not.?”

Comprehensive reviews of the Queensland Child Safety
system have already been undertaken, and there is
significant frustration within the sector that identified
problems remain unaddressed. In particular, placement
in residential care seems to be a reliable predictor of
criminal activity, often because the child is charged with
offences within their placement - offences that they
would never be charged with in a family home.

Case example (Queensland Childrens Court, 2021):
John (a pseudonym) v R concerned an 11-year

old boy who had been in the care of Child Safety
since he was an infant.?® John had been charged
with two offences that occurred within his group
home: stealing $75 from a carer, and throwing his
phone at a carer when he was told that he could
not use the wi-fi in the group home. Richards P
noted that John ‘comes into conflict with the child
safety officers that are appointed to care for him’.
Sadly, Her Honour concluded that by staying on
probation, John would at least ‘have support from
another department’.?®

Case example (Queensland Childrens Court,
2021): In the case of MEA v Director of Public
Prosecutions,* a 14-year-old Aboriginal girl had
been charged with committing several offences in
her group home. They included wilful damage for
breaking cupboards and doors in her placement
and pouring lemonade onto a care worker’s

car seat, and common assault against her care
workers arising out of arguments. Two of the wilful
damage charges occurred after she was told by
care workers that she was not able to speak to her
family.s" Judge Dearden acknowledged that MEA
was highly distressed about being disconnected
from her family and community against her will
and His Honour reviewed her sentence.

It is often observed that most offending by children
occurs at night. Children who live in residential care

do not always receive adequate supervision during the
night-time because the youth workers in the property are
asleep. Police should not be the only after-hours service
provider that is available to intervene. As the statutory
parent, Child Safety has a legal responsibility to protect
children in their care at all hours of the day and night.*

A home-like environment with adequate supervision
all hours of the day and night should be available to
all children who lack a family home. If children are
deciding to self-place somewhere other than their
placement, there may be good reasons for this. It must
be remembered that removing a child from their home
can cause more harm than good.

CHAPTER 4

4.2 Criminal responsibility

4.2.1 Children aged 10 to 13 years of age

Children under the age of 10 cannot be charged with a
criminal offence in Queensland.?* A child between the
ages of 10 and 13 years is presumed not to be criminally
responsible, unless it is proved that, at the time of the
offence, they ‘had the capacity to know that [they] ought
not to do the act or make the omission.”** This is known
as the doli incapax (incapable of evil) presumption. This
test is satisfied if the prosecution demonstrates that
the child knew their conduct was ‘seriously’, ‘morally’ or
‘gravely wrong’.*> It is not enough that the child knew
their actions were ‘mischievous or naughty’, regardless
of how ‘obviously wrong’ the child’s acts were.®

In practice, however, lawyers and prosecutors do not
always raise the possibility that the child may have
lacked the capacity to know what they did was ‘seriously
wrong’, and courts often infer that children who offend
were aware that what they were doing was ‘seriously
wrong’ even where evidence has not been led to
establish this.¥’

The question of whether a child had the capacity to
know the moral wrongness of their actions necessarily
‘directs attention to the child’s education and the
environment in which the child has been raised.”®

The child’s individual circumstances, developmental
stage and upbringing can all influence their capacity
to know that their actions were seriously wrong to the
requisite standard.

Case example (High Court of Australia, 2016): In
the case of RP v The Queen, an 11-year-old boy had
been found guilty of sexual offences against his
brother by both the District Court and the Court
of Appeal. However, the High Court found that the
doli incapax presumption had not been rebutted
and quashed the convictions. The High Court
noted the child’s young age and low intelligence.
Also, the court noted that the boy’s offending was
‘seriously suggestive’ of ‘having been himself the
subject of sexual interference’ and that this would
have interfered with his perception of what was
and was not ‘seriously wrong in a moral sense.”*®

Children who commit offences for survival

(e.g. shoplifting to eat), out of necessity (e.g. evade
fare for transport), or because of a disability (e.g. wilful
damage in anger), or whose offences are associated
with learned or observed behaviours (e.g. drug use and
violence) may not know that their actions were ‘seriously
wrong’. If the prosecution cannot prove that they did
understand that their actions were seriously wrong,
then a child under 14 years of age will have the benefit
of the doli incapax presumption. It should be noted that
the position at international law is that children under
14 should never be held criminally responsible for

their actions.*°
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4.2.2 Children with disabilities and complex trauma

Speech and language disorders, cognitive impairment
and learning disorders can also influence a child’s
capacity to understand that their actions were
seriously wrong.

A child aged 14 years and over does not have the
benefit of the doli incapax presumption. However, in
Queensland, a person of any age who ‘is in such a state
of mental disease or natural mental infirmity as to
deprive the person of capacity to understand what the
person is doing, or of capacity to control the person’s
actions, or of capacity to know that the person ought
not to do the act’ is not criminally responsible for

their actions.”

There is a high prevalence of speech, language and
communication difficulties amongst children in the youth
justice system.*? Studies in Australia and internationally
have found that more than 50% of children in youth
detention have severe language difficulties including
problems with auditory and reading comprehension.*?
There is substantial evidence that speech and language
disorders, as well as intellectual impairments, can
compromise a child’s capacity to understand the
consequences of their actions.** These impairments

can also interfere with a child’s ability to follow and
participate in legal proceedings and provide instructions
to a lawyer.%

Questions of criminal responsibility might also be
raised in relation to offences committed by children

in care, many of whom are severely traumatised, and
have speech and language disorders and cognitive
impairments.*¢ Children who are charged with offences
in their placement, in circumstances where the same
behaviour would not be criminalised if it occurred in a
family home, could rightfully argue that they did not
understand that they ‘ought not to do the act’.

Police are the ‘gatekeepers’ of the youth justice system
and it is important that they consider a child’s capacity
when deciding what action to take in response to

an alleged offence.#” Training for police in ‘disability
awareness and communication skills’ could assist.*®
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4.3 Police diversion: Existing options

4.3.1 Decision-making principles

The importance of diverting children away from the
criminal law system where possible is reflected in several
provisions of the Youth Justice Act 1992 (Qld).

Youth Justice Principle 5 states that a child ‘should be
treated in a way that diverts the child from the courts’
criminal justice system’.

The Queensland Police Service (QPS) Operations and
Procedures Manual (OPM) notes that diversion of
children from the criminal law system is an ‘important
component of reducing recidivism’.*

The Youth Justice Act 1992 (Qld) (section 11(1)) states
that before arresting a child, police officers must*
consider whether, in all the circumstances, it would be
more appropriate to:

* take no action;

» caution the child;

« refer the child to a restorative justice process; or

« offer the child an opportunity to attend a drug
diversion assessment program or a graffiti
removal program, for relevant offences.”

A police officer can decide to divert the child under
section 11(1) even if the child has been diverted before,
or there are already proceedings on foot against the
child for another offence, and even if the offence is
serious in nature.’? When deciding whether or not to
divert a child under section 11(1), police officers must
have regard to the circumstances of the offence, the
child’s criminal history and any prior dealings police
have had with the child including any previous cautions
administered to them.>®

The child’s individual circumstances should also influence
a police officer’s decision to divert a child, and what

kind of diversionary option to apply. Section 48AA(4)

of the Youth Justice Act 1992 (Qld) (which concerns bail
decisions) provides a useful model. The considerations
listed in that section include:

« the child’s age, maturity level, cognitive ability
and developmental needs;

* the child’s exposure to, experience of and
reaction to trauma;

* the child’s health, including the child’s need for
medical assessment or medical treatment;

« for a child with a disability—the disability and the
child’s need for services and supports in relation
to the disability;

« if the child is an Aboriginal person or Torres Strait
Islander—the desirability of maintaining the
child’s connection with the child’s community,
family and kin;

« if the child is under 14 years— that children
under 14 years are entitled to special care and
protection due to their vulnerability.

These should be mandatory considerations for all
decisions concerning children in the youth justice
system. This would improve the quality of decision-
making, and go some way towards ensuring compliance
with the Human Rights Act 2019 (Qld).



4.3.2 Official counselling and police referrals

The OPM provides police with two additional options
for diversion: ‘official counselling’ and ‘police referral’.5*

Official counselling involves ‘substantially the same
process as that used for cautions’ but the discussion
with the child is for the purpose of ‘guidance’,
accommodating for the child's age and ‘level

of understanding’ 5

A police referral can be made in situations where
‘additional support would assist to divert a child from
future offending’.*® Referrals can relate to matters such
as domestic and family violence, health and wellbeing,
homelessness and mental health support.” Police
officers are required to obtain the consent of the child
(if they are 16 years of age or older) or their parent or
guardian (if the child aged under the age of 16 years)
before making a police referral.5®

Official counselling and police referrals reside
somewhere between taking no action and cautioning

a child. They do not require the child to admit the
offence, but they require police to have a supportive
conversation with, and provide some assistance to, the
child which may be appropriate in situations where the
child is homeless, intoxicated or suffering from a mental
or cognitive impairment. ‘Official counselling’ and
‘police referral’ could be added as diversion options to
the legislation, to ensure that police officers turn their
minds to such options before arresting a child. There is
international precedent for this. Section 6 of Canada’s
Youth Criminal Justice Act - which is very similar to
section 1 of the Youth Justice Act 1992 (Qld) - includes
two additional options, ‘warn the young person’ and
‘refer the young person to a program or agency in the
community that may assist the young person not to
commit offences.’

Children who continue to come to the attention of police
should be linked in with services as early as possible,
and their families and communities should be provided
with support to meet the protective needs of the child
and prevent future engagements with the criminal law
system. ‘Police referrals’ could provide a mechanism for
this kind of early intervention.

In the ACT, online platforms assist police to make ‘on
the spot’ referrals to support services.® ‘OneLink’,
coordinated by the Woden Community Service, is an
integrated referral system that can be accessed by police
via phone, email and webchat.®® OneLink coordinates
referrals, intake, and delivery of accommodation and
social support services in the ACT. ‘SupportLink’ is a
web-based integrated services framework used by

ACT Police to refer individuals and families to local
service providers.®

QPS could develop, and expand on, similar referral
platforms. The Coordinated Response to Young People
at Risk program (CRYPAR) was an early intervention
program operated by QPS that involved the referral of
vulnerable young people to available services.®> QPS may
already be using SupportLink, however no information

is publicly available on how extensively it is used.®
Resources should be dedicated to enhancing QPS referral
platforms so all officers are motivated to use them.
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4.3.3 Cautions

A police officer can caution a child instead of bringing
them before a court for an offence.®* If an Aboriginal
child is being cautioned, a respected member of the
child’s community may administer the caution instead
of the police officer.®* A caution may involve apologising
to a victim if the child is willing to do s0.% The Act
contemplates that it may be necessary to have an
interpreter explain the effect of the caution to the child,
or to provide an explanatory note to the child to assist
them to understand it.5

Cautions are an effective diversionary mechanism
because if a child receives a caution, they are not

liable to be prosecuted for the offence, and a caution

is not part of the child’s criminal record.®® However,

past cautions can be taken into account by police

when deciding whether a child should be diverted

on subsequent occasions.® This could be considered
problematic - children should always have the benefit
of a caution where this is appropriate, regardless of how
many cautions they have had in the past.

Research has shown that cautions are associated with
lower levels of recidivism amongst children when
compared with those who are formally processed by
the youth justice system.”™ Research has shown that,
for children who commit low-level offences, better
outcomes are achieved through minimal intervention.”

In 2021/22, there was a 6.6% increase in the number

of cautions administered to children by police in
Queensland (n=14,589).7 This is consistent with best
practice, which suggests that children should be
diverted from the criminal law system wherever possible.
Cautions were most commonly issued for theft and
related offences, and drug offences, and a substantial
proportion were for unlawful entry with intent and
property damage offences.”

Table 3.1 Most common offences that led to cautions
2021/22%

Theft and related offences 26.3%
Motor vehicle theft 9.1%
lilicit drug offences 13.1%
Property damage 11.8%
Unlawful entry with intent 1.5%
Acts intended to cause injury 10.3%
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It is a matter of concern that, in Queensland, a police
officer can only caution a child if the child admits

the offence, and consents to the caution.’ In other
jurisdictions, such as Canada and Ireland, only an
‘acceptance of responsibility’ is required.’ In the ACT
and New Zealand, the child needs only to ‘not deny’ the
offence to receive a caution for it.”’ In New Zealand, a
police officer may give a ‘warning’ to a child where an
offence is ‘alleged or admitted to have been committed
by a child’ - and there is no requirement that the child
admit the offence.’® In the Northern Territory, only
consent is required for a warning to be given to a child.”

Under the Protected Admissions Scheme, outlined in
the QPS OPM, a child may decline to admit an offence
and still be diverted in certain circumstances.® The
Protected Admissions Scheme recognises that children
may be advised by a legal representative not to admit
to committing an offence, but diversion may otherwise
be appropriate in the circumstances.®’ However, in
practice, such schemes are rarely used by police and
are not widely supported by them.®? Also, to access the
Protected Admission Scheme, the child must have a legal
representative, which may limit its effectiveness as a
diversionary option.

There is no legal reason why an admission should

be necessary for a child to be diverted. Once a child

is cautioned for an offence, the question of whether
they are guilty or not is not a matter that can, or will,

be determined by a court. Also, research suggests that
Aboriginal and/or Torres Strait Islander children are more
likely to refuse to admit an offence.®® This is due to their
high levels of mistrust of police, and also because they
are often advised by lawyers not to make admissions.

If we are to reduce the number of Indigenous children
within the youth justice system, it is important that they
have maximum opportunity to be cautioned instead

of charged.

4.3.4 Restorative justice

Another diversion option available to police instead
of arresting a child is to refer the child for a restorative
justice process.®* If the restorative justice process is
successfully completed, the child will not be liable for
prosecution for the offence.®®

A police officer can only refer a child for restorative
justice if a caution would be inappropriate and
restorative justice is an appropriate way to deal with
the matter.86 When deciding whether restorative
justice would be appropriate or not, police officers

are directed to consider the nature of the offence, the
harm suffered by anyone as a result of the offence,
and ‘whether the interests of the community and the
child would be served by having the offence dealt with
under a restorative justice process.®” Youth Justice

will then convene a restorative justice conference
bringing together the accused child and the victim, or
a representative of the victim, where possible. The aim
of the conference is to reach an agreement on how any
harm caused can be repaired.
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If a restorative justice conference cannot be organised
for the child, the child can instead participate in an
alternative diversion program.t8 The most common
reason for a restorative justice conference not being held
is that there is no victim willing or able to participate.

If police decide to proceed against a child instead of
referring them for restorative justice, a court can dismiss
the charge, even if the child pleads guilty, where the
court is satisfied that the child should have been referred
to a restorative justice process.®®

As with a caution, a child can only be referred by police
for restorative justice if they admit the offence and

the child is willing to have the matter dealt with in

this way.® This could limit children’s opportunities for
diversion. As noted above, there are several examples

of jurisdictions where an admission is not required for a
child to be diverted - instead, the child might be asked
to ‘accept responsibility’ or ‘not deny’ the offence. Under
the Victorian Children, Youth and Families Act 2005, a
child need not admit or plead guilty to an offence to
participate in a diversion program. Rather, the child must
acknowledge responsibility for the offence and consent
to participate in the diversion program.?’ The child’s
acknowledgement of responsibility is not admissible as
evidence and does not constitute a plea.®? In the ACT, a
child is eligible for restorative justice conferencing if they
‘do not deny responsibility’ for the commission of the
offence,”® and in New Zealand, a family group conference
can be convened before a child admits an offence.®* In
the Northern Territory, the child need only consent to a
youth justice conference.®

Whilst some have argued that dispensing with
admissions undermines the theory behind successful
restorative justice practice, others have observed that

a ‘black and white’ approach to youth justice fails to
account for the ‘human greys’, which are the reality of
children’s offending.® There is often no clear distinction
between victim and offender in youth justice because so
many children who commit offences have themselves
been victimised. As noted above, requiring an admission
disadvantages Indigenous children because they are
less willing to admit guilt to police, and more likely to be
advised by lawyers not to admit guilt, due to negative
experiences with police in the past.?”

Sometimes a child will breach a restorative justice
agreement if the requirements imposed on them are too
onerous. The Youth Justice Act 1992 (Qld) states that if
a child is referred to a restorative justice process by a
police officer and they breach their restorative justice
agreement, the police officer may:®®

* take no action;

« administer a caution to the child;

« refer the child for another restorative justice

process; or

« start a proceeding against the child
Some additional options could be added to this list, to
maximise the number of children that are successfully
diverted, such as: providing the child with more time to
comply; making a police referral; and referring the child

to the chief executive for participation in an alternative
diversion program.



4.3.5 Drug assessment and diversion

Police can offer a child the opportunity to attend a
drug diversion assessment program under section

11(1) of the Youth Justice Act 1992 (Qld) if the alleged
offence is a minor drugs offence or an offence related
to a minor drugs offence. ‘Minor drug offences’ are
limited to possession of small amounts of cannabis and
utensils.®® When a police officer refers a child to a drug
diversion assessment program, they will provide them
with a written requirement to attend the program and
discontinue the arrest.’®®

Short educational programs involving a time
commitment of only a few hours have been found to be
the best means of responding to drug offences amongst
children. Compliance with such programs is high and
can have the added benefit of providing a future point
of contact for children should they wish to engage in
drug treatment later on."" International research has
consistently demonstrated that the most effective and
appropriate way of dealing with minor drug offences
(such as possession) is to divert individuals away from
the criminal law system.!°? Diverting people for low

level drug offences has not been found to result in large
increases in drug consumption and in some instances,
diversion to educational or therapeutic programs can
result in reduced drug use.'®® Police-referred drug
diversion could be expanded to include drugs other than
cannabis to ensure that as many children as possible can
be diverted at the earliest possible stage.

A shortcoming associated with this diversion option

is that a child will not be eligible if they have already
been diverted in this way on two previous occasions.'*
Children can become receptive to information on
addiction at any time, so there should be no limit on
the number of times a child can be diverted for drug
offences. Children may respond to a different worker,
or they may simply become ‘ready’ to address their
addiction after several sessions.

4.3.6 Failure to comply with a police direction
to attend certain diversion programs

If a police officer refers a child to a drug diversion
assessment program or a graffiti removal program

and the child does not comply, this can amount

to contravention of a police direction which is an
offence under section 791 of the Police Powers and
Responsibilities Act 2000 (Qld).'% This is problematic
because, with only limited information available about
the child, the police officer may unknowingly impose a
requirement that is impossible for the child to meet due
to their personal circumstances.

Section 791 includes a reasonable excuse defence. It is
important that the child’s personal circumstances are
taken into account when determining whether the child
had a reasonable excuse for the contravention. Again,
section 48AA(4) of the Youth Justice Act 1992 (Qld)
provides guidance on what factors should be taken into
account in such a determination.
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4.4 Decriminalisation instead
of diversion

4.4.1 Decriminalisation, depenalisation and
legalisation

Diversion refers to a process by which a person who
would otherwise be arrested or charged is directed
away from the criminal law system, often towards
therapeutic support services or education programs.'°®
Depenalisation refers to the reduction in the use of
criminal sanctions. This does not require any changes

to legislation, but rather involves changes to police
practices. Legalisation means making previously criminal
conduct legal and not subject to any penalties.’””

Decriminalisation refers to the removal of criminal
sanctions for a criminal offence.’®® This might involve
diversion to social services, or taking no action at all.'*°

These terms are often used improperly, and are conflated
with one another, but it is important to understand

the distinctions between them, because each of them
provide us with different options for intervening in
response to children’s offending."

Bearing in mind the damaging effects of the criminal
law system on children, the decriminalisation of certain
offences may provide a solution to the ‘problem’ of
children’s offending.

It should be remembered that many offences that
children are now charged with would merely have been
labelled ‘youthful indiscretions’ in generations past - it
could be argued that children of this generation are
being ‘over-criminalised’.™ There are several offences
that do not impose significant harm on society, and are
no longer stigmatised (such as cannabis possession,
low level disorderly conduct and trespass), and these
offences should be decriminalised.™

4.4.2 Which offences could be decriminalised?

No child should be charged with fare evasion. Children
are completely reliant on adults for transportation. It is a
tragic irony that children can be, and often are, charged
with fare evasion when using public transport to attend
court and youth justice offices. Fare evasion should be
decriminalised for children. This could easily be done
by amending the relevant section of the Transport
Operations (Passenger Transport) Regulation 2018
(Qld) so it applies only to adults. Fare evasion has been
decriminalised already for children in some states in
the US, along with other offences such as absence from
school and alcohol possession.™

Low level public nuisance offences should also be
decriminalised.™ Queensland’s public nuisance offence
is framed so broadly that prosecuted behaviours include
sleeping, drinking and swearing in public."™ The use of
public nuisance to criminalise swearing at or insulting a
police officer is exceptionally common, despite the High
Court’s pronouncements that the offence should not be
used for this purpose." Decriminalisation of low-level
offensive behaviour would reduce the burden on police,
prosecution and court resources, and protect those who
are disproportionately targeted, particularly those who
are young, Indigenous, homeless, poor, and/or mentally
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unwell."” The Queensland Parliament Community
Support and Services Committee recently recommended
that the offences of begging, public urination and public
intoxication be decriminalised." In the UK, begging and
soliciting for prostitution were decriminalised in 1982.™

Ashworth has argued that no person should be
imprisoned for property offences, no matter how

many times they commit such offences.’”® Ashworth
considers that the deprivation of personal liberty,

a fundamental human right, is not proportionate to

the mere deprivation of property by an offender. He
argues that the most appropriate response to property
offending, when taking into consideration the objectives
of sentencing, is a compensation order in favour of the
victim, or a community supervision order if the offence
is more serious in nature. He also notes the importance
of self-help, saying the public should be responsible for
taking preventative measures, such as installing locks
and reducing the opportunity for offending through
smart design. Ashworth challenges law-makers to come
up with ‘more imaginative and more effective ways of
dealing with people who persistently offend, other than
to simply “up the ante” every time."?

Decriminalisation of low-level drug offences has already
occurred elsewhere in Australia and internationally.
Cannabis use and possession has been decriminalised
(and replaced with a civil penalty) in South Australia,
the ACT and the Northern Territory, in fact Hughes
reported in 2016 that ‘de facto’ decriminalisation of
illicit drug use has occurred in all Australian jurisdictions
except for Queensland and New South Wales.'2 A
survey conducted by the Australian Institute of Health
and Welfare found a high level of support (88%) for
decriminalising cannabis use amongst the general
Australian public.”® The Queensland Productivity
Commission (QPC) has reported that there is substantial
public support for the decriminalisation of lower level
drug offences in Queensland.’” The QPC recommend

a staged process where the possession of ‘lower

harm illicit drugs’ such as cannabis and MDMA s first
decriminalised and ultimately legalised.™

4.4.3 Offences committed in residential care units

Other offences should be decriminalised because of

the context in which they are committed. It is well-
established that children under the ‘care’ of Child Safety
are at high risk of criminalisation.”® Indeed, as many as
three quarters of children in the youth justice system are
known to Child Safety.”” Children in residential care are
at particular risk of criminalisation, and many of them
are charged with offences that they have committed

in their placement.'”® Most often, these behaviours
would not have resulted in criminal charges if they had
been committed within a family home. There are many
examples of behaviour in out of home care placements
that commonly result in criminal charges, including:
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* where a child smashes a window, or punches
a hole in a wall, often in anger or distress, this
can result in a wilful damage charge;

* where a child removes an object from the
placement without permission, such as food,
keys, or electronic device, this can result in a
stealing charge;

» where a child threatens, shoves, or otherwise
lashes out at a foster carer or youth worker,
including in anger, distress, or perceived self-
defence, this can result in an assault charge.

Previous research has found that children in residential
care in Queensland are charged under questionable
circumstances, such as:

‘spilling barbeque sauce on the tiles’; ‘| had a kid
who broke a door, but then fixed it - he still got
charged’; ‘We’ve had young people kick in toilet
doors in resi care because the toilets are locked’;
and even ‘We had another young person charged
with wilful damage for ripping gladwrap’.”?®

No child should be charged for behaviour in an out of
home care placement where the same behaviour would
not have resulted in criminal charges if the child had
been in a family home.

Quiality standards for children’s homes in the UK protect
against this, and explicitly state that ‘[c]hildren should
not be charged with offences resulting from behaviour
within a children’s home that would not similarly lead to
police involvement if it occurred in a family home’.*°

The claim is often made by residential care services

that a police report is necessary for insurance purposes.
However, just as a parent would ‘absorb’ the costs of
repairing a smashed wall, so should the statutory parent
budget for such incidents. Considering the high levels of
trauma, mental illness and disability amongst children

in residential care, repairing such damage should be
considered a predictable cost.™

4.4.4 Increasing the age of criminal responsibility

Of course, as Whyte notes, the most effective
mechanism for decriminalising children’s ‘offending’
behaviour is setting an age of criminal responsibility that
is in the late-teen years. This is the approach taken in
Norway, Denmark, Sweden and Finland, where the age
of criminal responsibility is 15 years.® The UN Committee
on the Rights of the Child has praised nation states that
have set their age of criminal responsibility at 15 or 16
years, and has recommended that the age of criminal
responsibility be no younger than 14 years.”s®



4.5 Diverting Indigenous children

4.5.1 Culturally safe diversion

In Australia, Indigenous children are often labelled as

a ‘hard to reach’ group. But research confirms that
Aboriginal and/or Torres Strait Islander children have
been, and continue to be, subject to adverse treatment
by police.® It is not uncommon for relationships
between children and police to be characterised by
mistrust, suspicion and even hostility. Sarre and Langos
have written that ‘police legitimacy’ - whether children
see police as having the legitimate authority of the state
- is essential in deterring children from crime.”® They note
that legitimacy is created through feelings of ‘trust in
police, fair treatment and quality of decision-making’.™®

Indigenous people have emphasised the need for
community-led and place-based approaches to
addressing criminal behaviour by Indigenous children,
and the literature supports this.” Scholars have
emphasised the importance of taking a culturally safe
and ‘decolonising approach’ to diversion for Indigenous
young people.”®

Research led by Harry Blagg has found that Indigenous
children should be diverted to ‘community-owned

and managed structures and processes’ rather than
government-run programs.”*® Blagg has emphasised
that a culturally safe approach to children’s offending
requires a shift in focus away from the individual child,
to the child’s family and community.*® In particular,

it is suggested that Indigenous children be referred

to ‘on country’ programs that prioritise healing and
cultural learning.™

Blagg and colleagues have also concluded that
partnerships between police and other support agencies
that promote treatment and support for Indigenous
young people at the ‘gatekeeping stage’ are likely to be
most effective.*? Several programs have been trialled
across Australia aimed at building trusting relationships
between children and police, most often in regional areas
where individual police and children have high levels of
contact with one another. Programs typically involve
barbeques, sporting matches and other leisure activities
that allow police and children to ‘build rapport’ with

one another.”® The hope is that next time those police
officers and children encounter one another on the
street, there will be a basis for appropriate, supportive,
non-punitive intervention. Similar programs have been
run overseas."*

Programs that have been developed with extensive
community consultation have proven most effective in
addressing Indigenous children’s offending behaviour.
For example, the Maranguka Justice Reinvestment
Project was launched in 2013 in Bourke, NSW as
Australia’s first major justice reinvestment pilot."®

It implemented a place-based response to the
overrepresentation of its Indigenous population in

the criminal law system. The project concentrated on
improving aspects of the local justice system, with a
prominent focus on community ‘empowerment’ and
‘self-governance’.*® A KPMG Impact Assessment of the
project found improvements in family strength, youth
development and school retention rates."”
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Cunneen and colleagues argue that there are two key
challenges to ensuring Indigenous children have access
to meaningful diversionary alternatives. First, many
Aboriginal and/or Torres Strait Islander children live

in regional, rural and remote areas where few options
for diversion exist. Secondly, few culturally competent
programs are currently in operation.™®

Butcher and colleagues argue that there is a lack of
‘ecological validity’ to the youth justice programs that
are available for Indigenous young people in rural
communities; that is, programs are often not tailored

to the specific cultural and geographical circumstances
of participants.® They conducted semi-structured
interviews with 18 Aboriginal community members
from western NSW. Participants said that programs

are frequently implemented quickly, without sufficient
time to build the essential rapport or trust between
service providers and the community. They emphasised
that building trust is a long-term process, particularly
given the negative experiences of Indigenous people
with service providers in the past, and the ongoing
effects of dispossession and the Stolen Generations.
Participants criticised the reliance on ‘evidence-based’
Western models of intervention, arguing that success
would only come from programs that were designed by
Aboriginal communities themselves.™ They also noted
that success should be measured not by offending rates
but by measures of well-being, connection to culture
and healing.

Butcher and colleagues conclude that there are five key
factors that enhance the ‘ecological validity’ of youth
justice programs for Indigenous children:

1. long term community engagement;
2. building trust;

3. drawing on knowledge-holders in
the community;

4. community-defined targets and performance
indicators; and

5. utilisation of community skills, capacity and
assets in program delivery.

Cunneen and colleagues set out nine ‘good practice
principles’ to be followed when implementing diversion
policies and models for Indigenous young people:™

1. Self-determination: diversion programs should
be community developed, owned and driven,
and incorporate young peoples’ voices.

2. Access to diversionary programs should not be
based solely on police discretion.

3. Diversionary programs should ensure cultural
safety and cultural security.

4, Programs should incorporate elements of
Aboriginal and Torres Strait Islander custom
and law.

5. Programs should deliver family-centred
support based on a holistic view of Aboriginal
and Torres Strait Islander health and well-being.

6. Diversion programs should include education,
training and employment pathways
and mentoring.

47



CHAPTER 4

7. Diversion initiatives should be trauma-
informed and involve healing plans specific
to the needs of Aboriginal and Torres Strait
Islander people.

8. Diversion must be appropriately funded
and evaluated.

9. The age of criminal responsibility should be
increased to minimise the reach of the criminal
law system.

In 2014, the Australian Institute of Criminology
conducted a mixed-methods review of four Indigenous
programs aimed at preventing children’s contact with
the youth justice system.’™ The programs included

the Aboriginal Power Cup, the Woorabinda Early
Intervention Coordination Panel, the Tiwi Island Youth
Diversion and Development Unit and the Aggression
Replacement Training program. Each of these
programs sought to prevent system contact at different
stages, ranging from the ‘prevention’ stage, to ‘early
intervention, ‘diversion’ and ‘tertiary intervention’.)>* All
four programs were found to have ‘excellent practice’
in responding to a ‘significant social need’, each in
different ways.”™* Successful aspects of the programs
ranged from ‘intangible’ impacts on ‘interpersonal
relationships’, to indications of reduced reoffending and
crime prevention.’ Each program was judged to be
culturally competent, with some demonstrating greater
commitment to community involvement or inclusion of
cultural aspects in the program than others. However, it
was found that the level of resourcing of the programs
strongly influenced the ability of each program to fulfil
its aims.

4.5.2 Community patrols

Community patrols provide an example of a
community-led initiative aimed at preventing the
criminalisation of Aboriginal and/or Torres Strait Islander
children. Blagg and Anthony note that Indigenous
community patrols represent the ‘longest running form
of Indigenous, community owned and designed harm
prevention initiative in Australia’.’® They first arose

in the 1980s following the recommendations of the
Royal Commission into Aboriginal Deaths in Custody'™
but they have received limited academic attention,

so the precise number of patrols in operation across
Australia is unknown.'*

Porter says that community patrols perform a
‘counter-policing’ role; that is, they attempt to minimise
intervention by state police and instead draw on

the community itself to provide an alternative form

of policing.™ Importantly, community patrols are
characterised by their lack of ‘coercive powers’

- they focus on enhancing community safety and
welfare by providing services such as transportation

to safe places, connecting people with support services
and safeguarding against homelessness, substance
abuse and domestic and family violence.’®°
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Porter says that ‘transportation’ is a vital role played

by patrols, especially for children who often need to be
taken to a safe place and have no means of getting there
themselves.'® However, this is not simply ‘a taxi service’;
rather, relationships are built with these children. The
patrol workers serve a vital ‘mentoring’ role, providing
advice and support about topics ranging from alcohol
consumption to future life goals.'®? Porter explains that
patrol workers provide a ‘caring role’, largely by their
presence alone, and an ‘information-sharing’ role, by
connecting young people to services and supports. In
her interviews with patrol workers, Porter found they
did not view their job as a ‘policing’ one, but rather as

a welfare and safety-oriented role operating within the
cultural norms of the community. The fact that they were
distinct from police was critical to the success of patrols,
as was their specific community focus.’®?

Whilst some have argued that community patrols are

‘a medium-term, band-aid solution to a problem that
would be better addressed from a long-term, whole-of-
society perspective, offering a therapeutic response for
structural problems’,®* they are generally supported by
Indigenous communities themselves.'®>

4.5.3 Community justice groups

Another example of a community-led,
community-driven initiative already in operation in
Queensland is the Community Justice Group Program.'®®
Community justice groups were introduced in
Queensland through a pilot project in 1993.%7

This pilot program was subsequently extended
state-wide.’®® Currently, there are 41 community

justice groups in operation across Queensland.’®

Community justice groups are non-government
organisations funded by the Queensland Department
of Justice and Attorney-General. Funding provides

for the employment of a community justice group
coordinator, who is supported by community justice
group members.”® Community justice groups have
statutory functions under several pieces of Queensland
legislation, including the Youth Justice Act 1992
(Qld).” Functions that are relevant to youth justice
include delivering justice-related programs, developing
agency networks and taking part in court proceedings,
sentencing and bail processes."”?

Community justice groups provide support and services
to their communities at all key stages of the criminal law
system, ranging from crime prevention to prison and
post-prison support.’”?

Significant demands are placed upon community

justice groups. They are responsible for short-term
goals relating to the provision of culturally appropriate
supports in the justice system, as well as fundamental
long-term challenges relating to the over-representation
of Indigenous people in the criminal justice system.”
The available research confirms that a wide range

of stakeholders in the criminal law system value and
support the work of community justice groups.”>



The KPMG review of the Community Justice Group
Program in 2010 found that community justice

groups supported 25% of Indigenous ‘offenders’

in Queensland,”® and the program has grown and
developed substantially since that time. However, it
seems that there is ‘a high degree of variability’ in the
way different community justice groups in Queensland
operate.”” Participants said that, because so much is
expected of community justice groups, many of them
specialise in particular areas - some have a youth focus,
but others focus on domestic violence, for example. The
review found that community justice groups generally
performed their court-based roles in an effective manner,
however some functions, such as report and submission
writing, were not always a priority - some community
justice groups have more of a focus on crime prevention
or diversion.

The extent to which community justice groups can
effectively undertake their statutory functions is highly
dependent on the funding they receive. The KPMG
review found that ‘the quality and effectiveness of

the Community Justice Group Program is severely
constrained by poor program resourcing.’® Whilst it is
acknowledged that substantial funding increases have
occurred since this time under the ‘Framework

for Stronger Community Justice Groups’ there is still

a general belief that community justice groups are
under-resourced and are not funded at the level

of equivalent non-government organisations. The
expectation is that they will rely substantially on

the labour of volunteers, which is inappropriate and
potentially exploitative. Community justice groups rely
on there being sufficient services in the community for
them to make referrals to, but insufficient local support
services and programs exist, especially in rural and
remote areas.” This means that community justice
groups, in addition to all of their other functions, may
be expected or required to fill ‘service gaps’, particularly
in post-prison release and support, which they are not
funded to do.®®

Most importantly, not every community has a
community justice group. Further, not all children and
families will consider the community justice group to

be representative of their family group or community.

In such cases, the child and family may not want the
community justice group to be involved in their matter,
and this may mean they do not have cultural support
available to them. The 2019 Murri Court evaluation noted
that the functions of community justice groups are often
carried out by elders and other respected persons.’®

For the purpose of the Youth Justice Act 1992 (Qld),

the statutory functions of community justice groups
should be extended to elders and respected persons so
that all Indigenous children and families can benefit from
the formal involvement of cultural support persons.
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4.6 Expanding police diversion options

Children should be diverted at the earliest possible time,
to minimise the adverse impacts of system engagement.
The best time to divert children is prior to arrest or
charge. As previously noted, diversion (cautioning,
warning, release) is associated with reduced reoffending
rates when compared with processing children through
the criminal courts.™?

Whilst pre-charge diversion with no program
intervention is most effective in preventing re-offending
amongst low-risk children, research suggests that
additional supports are likely to yield better outcomes
amongst higher risk groups.'®* This means that diversion
must be done correctly. We need to ensure that children
receive the support they need, but we also need to avoid
interventions that have a ‘net-widening’ effect - we
must ensure that children who otherwise would have
had no interaction with the youth justice system are not
inadvertently drawn in. Drawing children into the youth
justice system ‘for their own good’ is unlikely to bring
about positive outcomes.

4.6.1 ‘Street-RJ’

England and Wales have been able to massively reduce
the number of children who are dealt with by the
criminal law system over the past decade. The number
of children appearing before youth courts fell by 69%
between 2007 and 2015.%* The number of children
entering the youth justice system for the first time fell
by 82% over the same period, and the number of
children sentenced to custody fell by 69%. This was
achieved by a concerted shift in focus from disposition
through traditional criminal law processes towards
informal disposition wherever possible. This change

in approach was actually driven primarily by austerity
measures introduced after the global financial crisis.’®>
What was discovered was that diversion and informal
disposition are not only cheaper than traditional
criminal law approaches, but also more effective

in reducing recidivism.'®®

An important aspect of the UK’s change in approach
was the increased use of ‘street RJ"."®” ‘Street RJ’,

or street-based restorative justice, is where instead of
arresting a person, police ‘just deal with’ the issue before
them.™® This might involve phoning a housing or support
person instead of arresting someone sleeping rough,

or phoning a child’s parents or carer to pick them

up instead of taking them to the police station.’®®

Such approaches sit outside the formal criminal

law system and rely on informal exchanges. These
exchanges might involve informal restorative justice
responses, for example, requiring a child to apologise to
a victim on the spot.” They rely on strong relationships
existing between police and service providers, although
Shapland and colleagues have recommended the
increased use of electronic referral and communications
systems to facilitate referrals.”
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Shapland and colleagues note that officers must
believe that ‘restorative justice is something that is a
part of policing and their own job to promote; that it is
something they are supposed to be doing’ or there is a
risk they will return to a ‘business as usual’ approach.'?
Some studies have shown that police officers may be
resistant to incorporating street RJ approaches into their
policing due to a punitive or victim-centred mindset,

or concerns about time and resource constraints.#?
Stockdale reports that the strong ‘performance culture’
amongst police can be a barrier to uptake and effective
practise of street RJ approaches.’* Key performance
indicators should encourage frontline officers to use
street RJ approaches, and there needs to be a ‘common
understanding’ across all levels of policing as to what
street RJ involves.'®

Smith argues that the success of local strategies
stemmed from their ‘strong central commitment to the
principle of minimum intervention and...diversion for

its own sake’.'%¢ In areas with high uptake of street RJ
practices in the UK, change was achieved through police
policies dictating that:

1. less time be devoted to processing low level
offences; and

2. there be an end to the system of ‘automatic
escalation” and ‘sentencing tariffs’ for
repeat offences.””’

Suggesting that police deal with as many incidents
informally as possible is consistent with a community
policing approach.®® Diversion can be done in a way that
is mindful of victims’ and broader community concerns,
by facilitating the immediate reparation of damage
instead of taking punitive action.'®

4.6.2 Therapeutic response teams

Police practices aimed at dealing with matters informally
‘on the street’ are greatly assisted by having support
staff available to make referrals and implement
therapeutic interventions. Police rightly observe that
diversion involves service delivery which is outside their
role and expertise.??° Yet, they also agree that offending
by children is largely a ‘welfare issue’, even if they do
display a sense of pessimism or cynicism concerning
therapeutic diversion.?”' Research suggests that training,
open dialogue and close relationships with community
agencies who do provide the services required can
increase police officers’ willingness and confidence to
change their practices.??

In their interviews with police officers in NSW and
Victoria, Green and colleagues found that the most
commonly reported practical barrier to police diversion
was ‘heavy workloads and a lack of time” which resulted
in a deferral to the comparatively quicker option of
charging.?®® Police, therefore, must be sufficiently
resourced, with time and personnel, if the use of
diversionary strategies is to increase.
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Police officers are first responders to those who are
experiencing a mental health crisis or overdose, and
diversion is often a feature of their crisis intervention
strategies.??* The problem is that police may be less
likely to divert children who present as ‘violent’ or
‘disturbed’.2%> Green and colleagues found that police
officers may make assumptions about children related
to their perceived capacity for rehabilitation, and base
decisions about diversion on those assumptions.2°¢
Police may require more information about ‘what works’
for these children, and greater access to therapeutic
services to refer to. Otherwise, only the most cooperative
of children will have the benefit of diversion pathways.

Co-responder models are considered international
best practice, and involve a police officer partnering
with another professional, such as a mental health
professional or social worker, to provide an appropriate
multi-disciplinary response so individuals can be linked
to community services.?’

Current youth justice co-responder teams in Queensland
comprise police officers and youth justice officers
working in partnership with one another to ‘tackle
youth crime’.2°® The UK experience suggests that these
partnerships can be effective in increasing diversion
because they allow for joint decision-making on which
children can and should be diverted to achieve the
best outcomes.?°® However, coupling youth justice
officers with police officers can have a punitive effect.
Co-responder models should have a therapeutic focus
- police officers should be coupled with nurses, social
workers and cultural advisors for the best outcomes.?°

In one co-responder model in NSW, Project Walwaay,
police officers are accompanied by Aboriginal
community liaison officers to facilitate diversion of
Aboriginal young people in Dubbo. A 65% reduction in
the number of Aboriginal young people entering the
criminal law system was observed when this program
was introduced.?"

Partnerships with universities have been drawn on to
provide services to children in the US, with psychology
and social work interns providing counselling

services and referrals to young people as part of the
diversion process.?”?

In the UK, the Liaison and Diversion Service was created
to support police (and court) diversion initiatives.
Funded by the National Health Service, the Liaison and
Diversion Service offers screening, assessment and
referral services to all vulnerable people who are held in
police custody or appear before the courts. The Liaison
and Diversion Service has been credited as ‘one of the
major reasons for the decline in first time entrants’ to the
criminal law system in the UK in recent years.?”

4.6.3 Police diversion programs

At present, the Queensland Youth Justice Act 1992
has a strong focus on restorative justice conferencing.
Restorative justice conferencing is available as a
diversionary option at every step in the youth justice
process: pre-charge, post-charge, pre-sentence and
as a sentencing option. This represents a progressive
approach to youth justice, and it is a positive aspect of
the Queensland system.?



The problem is that formal restorative justice
conferences are not appropriate for every offence, or for
every child. Restorative justice is rooted in ‘language,
comprehension and communication, and the capacity for
empathy and self-reflection’ which can create barriers
for children with cognitive impairments or speech

and languge difficulties.?> When used appropriately,
restorative justice conferences can be extremely
effective. However, if a child is referred to restorative
justice inappropriately, holding a conference may not

be possible, the conference may be counter-productive,
or the child may not be able to complete the order. This
will compromise the goal of keeping children out of the
youth justice system because the child may end up being
processed in the usual way. If restorative justice is not
possible or appropriate for some reason, the child may
lose the benefit of a diversionary strategy that might
otherwise have been effective.

On the other hand, ‘minimum intervention’ may not

be appropriate for certain cohorts of children either,
particularly children with disabilities, who require
multidisciplinary support to assist them in their everyday
lives.?'® Children who are homeless, or have unmet

care and protection needs, may also require additional
services. Diversion with no further intervention may not
be the best approach for them. In their meta-analysis

on diversion for children, Wilson and Hoge found that
pre-charge diversion with no program requirements

was most effective for low-risk children, but orders with
program requirements yielded better outcomes amongst
higher risk groups.?”

In some US jurisdictions, police can enter into

‘diversion plans’ with young people and their parents

as an alternative to arrest.?® If the child completes the
plan, they will not be proceeded against. Such plans

are tailored to the needs of the young person, and

might include attendance at school or counselling, or
involvement in sporting and other ‘prosocial’ activities.
In the UK, police can refer children to Youth Offending
Teams. These are multidisciplinary teams including

the police service, social services, health services

and education services that work to understand the
underlying causes of children’s offending and engage
them in programs to meet their needs. Children who

are referred by police to the Youth Offending Teams are
generally those who have received multiple informal
dispositions. Often, they have been charged with serious
offences including violence against the person (33.2%).2°
In some areas, the level of intervention children receive is
‘tiered’ depending on the seriousness of their offending
to ensure the response is proportionate.??° Reviews

of the UK police diversion programs have found that
they are helpful and supportive according to children
and parents.??' Police officers surveyed have said that
whilst such approaches do add to their workload, they
would still recommend diversion programs to other
police officers because they believe they are effective

in reducing reoffending.??? Research has confirmed that
reoffending rates after diversion program completion are
very low, much lower than traditional processing.??

In Queensland, if a restorative justice conference
cannot be held, Youth Justice can refer a child for an
alternative diversion program, if the child agrees.? If
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a child is referred to an alternative diversion program,
youth justice officers will conduct an assessment and
decide what kinds of interventions are appropriate for
the child. The child might be required to complete a
program, or they might be referred to service provider
for counselling, for example.

There is a risk of net-widening with this approach.??®

In most instances, referring a child to an alternative
diversion program at the pre-charge stage will be a
disproportionate response to their offending behaviour,
especially since at this stage they have not been found
guilty of an offence. It is important that children’s right
to the presumption of innocence is preserved. However,
for a small number of children, such as those who

have committed repeat offences or serious offences,
having an alternative diversion program available as

a diversion option at the policing stage might prevent
children from being repeatedly charged and processed
through the courts. Careful consideration should be
given to how breaches are dealt with. Children who fail
to complete diversion programs may end up receiving
additional penalties which are disproportionate to their
original offence. Children who fail to complete diversion
programs are also more likely to reoffend, but they

are also more likely to have complex needs.??®

If police diversion plans are offered, their goal should
be rehabilitation rather than punishment at every stage
of the process.

4.7 Keeping children out of the courts

Research shows that diversion reduces recidivism, whilst
police charges and court processing are associated
with children’s ongoing contact with the criminal

law system.??”” Our goal should be to ensure that as

few children end up appearing before the courts as
possible. It can be done - many of the youth courts in
the UK have closed because of the effectiveness of their
diversionary measures.?®

To some extent, diversion can be encouraged by
legislation, but it also requires a commitment to change
police practices. This could be achieved by setting
appropriate key performance indicators; as Taylor

notes, the pursuit of targets is a key driver of police
behaviour.?? To reassure the community that supporting
children to stop offending is not a ‘soft on crime’
approach, deidentified data or case studies on the type
of action taken by police for certain offences could be
published and shared with victims.

Ultimately, it will always be a matter of police discretion
whether a child is diverted or not. Some have argued
that too much discretion is placed in the hands of

police officers and that there are insufficient checks and
balances on the use of that discretion.?*° To address this,
Cunneen and colleagues, and the Victorian Aboriginal
Legal Service, have suggested that police be required
to present a ‘failure to divert declaration’ to the court if
they proceed with a charge, explaining why a decision
was made not to divert the child.' This would go

some way towards increasing police accountability and
ensuring that children are kept away from the courts
wherever possible.
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CHAPTER 5

5.1 Bail and remand in youth justice

5.1.1 What is bail? What is remand?

If a child is arrested and charged with an offence by
police, the police officer can release a child into the care
of a parent, or permit them to go at large.! Alternatively,
they can grant them bail,? or they can keep the child

in custody.®

If the child is granted bail, they are released into the
community on the condition that they appear in court

at a later date. Bail can be conditional or unconditional,
and it can be supervised or unsupervised. Supervision of
children’s bail is conducted by youth justice officers.

If a child is refused bail by a police officer, they will be
held in a police cell or watchhouse while they wait for
their first court appearance, which should be no more
than 24 hours after their arrest.* The court will then
decide whether to grant the child bail or remand the
child in custody. If the child is remanded in custody, they
will be transferred to a detention centre. The child will
remain at the detention centre until they are released on
bail by a court, or their matter is finalised. Lengthy court
delays, due to backlogs of cases or inefficient handling
of matters by prosecution and defence lawyers, can
mean children spend longer periods on custodial remand
than necessary.®

Children may end up staying in a watchhouse for

more than 24 hours if there are no beds available in

a detention centre. Lengthy stays in watchhouses
represent a breach of children’s fundamental human
rights. In the watchhouse, a child will have no privacy,
limited access to amenities, no access to education or
health services, and will not be separated from adults.®
Girls find watchhouses and police cells to be particularly
traumatic and potentially abusive.” There may be no
female officers on duty, they may be subject to sexual
harassment from male detainees and officers, and

they may be left without clean underwear or sanitary
products. A recent review of all children on remand in
Victoria found that girls were more likely to be remanded
in custody than adult females.® It was further found that
Indigenous children were over-represented, particularly
Indigenous girls, and that children from culturally

and linguistically diverse backgrounds were also
over-represented.®
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Historically, under both the common law and bail
legislation, there has been a presumption in favour

of bail.”® This consistent with a person’s right to the
presumption of innocence.” Incarceration is necessarily
punitive, so a person who has not been found guilty

of an offence should only be remanded in custody
where there is no less restrictive alternative available.”
In respect of children in particular, detention should
only be used as a last resort for the shortest possible
period.” Placing a child on remand stigmatises them,
disrupts relationships, interferes with education

and employment, and exposes children to negative
influences." Furthermore, detaining a child substantially
increases the likelihood of them reoffending.”

Notably, the adverse effects of remand on children go
beyond those that apply to detained children generally.
Freeman and Seymour interviewed 62 children on
remand in Ireland.® Children said that the ‘worst part’ of
being held in custody on remand was the uncertainty,
not knowing how long they would be in detention.
Children’s remand status reduced their ability to
engage in programs and form peer relationships whilst
in detention.

The UN Committee on the Rights of the Child suggests
that state parties introduce legislation to set time
limits on custodial remand and the length of criminal
proceedings.” The Committee states that children’s
matters should not be finalised any later than six months
after the initial date of detention, ‘failing which, the
child should be released.” A UN Independent Expert
has said that pre-trial remand for young people should
not exceed 30 days.” A Queensland Magistrates Court
Practice Direction? states that copies of statements
should be provided to the defence within 14 days,
adjournments should be limited to 21 days, and a full
brief of evidence should be made available within

35 days of the matter being set for trial.?' If this
Practice Direction was strictly adhered to, delays
could be reduced. Yet, at present, the average time
taken to finalise a matter in the Childrens Court is very
long: 84 days in the Childrens Court (Magistrates)

and 286 days in the Childrens Court of Queensland.?
By comparison, in Victoria, 59% of all Children’s Court
matters are finalised within three months.?



5.1.2 Why are so many children remanded
in custody in Queensland?

Queensland has had a particularly high number of
children on custodial remand, higher than other
Australian jurisdictions.?* 86% of children in Queensland
detention centres are on remand, more than any other
state or territory. In 2021/22, the average length of time
spent on remand by Queensland children was 43 days.?®
It costs $1901 per day for one child to be held in a
detention centre. That equates to an average remand
cost of $81,743 for each child.

The number of children on remand can be reduced by
police exercising their discretion to arrest fewer children,
or release them as early as possible, and by courts
granting bail more often at the first mention. Legislation
that limits decision-makers’ discretion to grant bail will
necessarily result in higher numbers of children being
held in custody on remand.?

The main justification for placing a child on remand is
to ‘get them off the streets’ and thereby protect the
community.?”” However, research has shown that there
is no association between increased rates of custodial
remand and reductions in youth crime.?®

Police may refuse bail, or impose onerous bail conditions,
to shift responsibility for the child’s future actions to
magistrates.?® There is some evidence to suggest that
judicial officers may use remand for punitive purposes;
that is, they may believe that a child will ‘learn their
lesson’ if they spend some time in custody.*®* Some
children are placed on custodial remand by judicial
officers “for their own good’, for example where they lack
safe accommodation or supervision. Children in out of
home care are more likely to be remanded for this reason
- often, a placement is not or cannot be found for them.?
Sadly, some children will choose not to apply for bail
because they prefer to be in youth detention than in the
community.3 This may be because they are homeless or
unsafe at home.

Lately, particular incidents involving youth crime

have resulted in legal changes that have eroded the
presumption in favour of bail for children.3® Recent
changes to bail laws in Queensland are an example of
this. ‘Community protection’ has become an important
driver of remand decisions, whereas its legal purpose
is to ensure the person attends court.3* Using remand
as a form of ‘summary’ or ‘pre-emptive’ punishment is
a breach of human rights and is not consistent with the
legal purpose of bail .3

Most children who are held in custody on remand do
not ultimately receive a custodial sentence.’® Many
children are being held on remand for non-serious
offences.’” Custodial remand has more adverse effects
than benefits and will not enhance community safety in
the medium- or long-term. It should also be noted that
punitive approaches to remand tend to affect Indigenous
children more severely: research has demonstrated that
Aboriginal and/or Torres Strait Islander children tend to
be held on remand for longer periods of time than non-
Indigenous children.®®
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5.2 Children’s bail laws

Section 48(2) of the Youth Justice Act 1992 (Qld)
requires a police officer to release a child unless they
are ‘required’ under the legislation to keep the child in
custody.* However, recent changes to Queensland’s bail
laws as they apply to children have substantially altered
the circumstances in which children will be eligible for
bail. Each of the legislative changes were implemented
in response to isolated, but tragic, events that received
extensive media attention. Whilst a degree of community
concern is understandable, recent history has shown
that ‘knee-jerk’ changes in law and policy can have
unintended consequences.*® Changing laws in response
to the behaviour of a few can breach the human rights
of all.

5.2.1 ‘Unacceptable risk’

Amendments in 2019 added a requirement for police and
courts to consider, when making decisions about bail,
whether there is an ‘unacceptable risk’ that the child will
commit another offence if released (section 48AA).*
Section 48AA(4) listed a number of factors that could
be taken into account when making this determination,
including: the nature and seriousness of the offence;

the child’s criminal history and any history of a previous
grant of bail; the child’s associations, home environment,
employment and background; the strength of the
evidence against the child; the child’s age, maturity level,
cognitive ability and developmental needs; whether a
parent, or another person, has indicated a willingness

to support the child to comply with any bail conditions,
and notify Youth Justice or police of a breach; and, if

the child is Aboriginal and/or Torres Strait Islander, a
submission made by a representative of the community
justice group in the child’s community.

One effect of this provision is that needs are conflated
with risk. A child with higher needs - such as a child
who does not have someone who has indicated a
willingness to support them, or a child with cognitive or
developmental needs - may be considered at higher risk
of reoffending and therefore less likely to be granted bail.
Further to this, the provision allows a court to remand a
child in custody while they obtain further information as
to whether they pose such an unacceptable risk or not.*
This means a child is essentially punished with additional
time in detention for having the kinds of needs that
require an assessment or report. At the same time, the
personal circumstances of children should be taken into
account in bail decisions because if a child has high and
complex needs, detention is likely to be an unjust and
inappropriate response to their offending.

In 2020, a further section was added - section 48AAA

- which states that a court or police officer must decide
to keep a child in custody if they are satisfied that ‘if the
child is released, there is an unacceptable risk that the
child will commit an offence that endangers the safety of
the community or the safety or welfare of a person’ and
‘it is not practicable to adequately mitigate that risk by
imposing particular conditions of release on bail.** The
section further states that police and courts may decide
to keep a child in custody if they are satisfied that there
is an unacceptable risk that the child will commit some
other offence.*
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These legislative amendments have resulted in a
substantial increase in the number of vulnerable
children being held on custodial remand. The purpose
of the provisions was to increase community safety by
incapacitating children to prevent them from offending.
But holding these children in custody on remand is

not in the best interests of these children, and actually
increases their risk of reoffending when they are
ultimately released.

5.2.2 The ‘show cause’ provision

Queensland’s bail laws pertaining to children were
amended again in April 2021.4° These amendments
created a ‘show cause’ provision in respect of certain
children applying for bail. Show cause provisions
reverse the presumption of bail - that is, they create

a presumption against bail, and the onus shifts to the
accused person to convince the court that they should
be granted bail. The bar is set very high - if a defendant
is in a ‘show cause’ position, and the evidence against
them is strong, their application must be ‘special’,
‘abnormal’ or of an ‘extraordinary nature’ for them to
be granted bail.#*¢ A child in a show cause position can
still receive bail, particularly in situations where they
can show that there are supports in place that reduce
their risk of re-offending, such as housing, parental
supervision or re-engagement in education, training or
employment.# However, magistrates might consider
that the statutory intention of the provision is that only
extraordinary circumstances will suffice.

Section 48AF of the Youth Justice Act 1992 (Qld) creates
a presumption against bail for children who are charged
with a ‘prescribed indictable offence’ and are already

on bail, or at large and awaiting trial or sentencing, for
an indictable offence. Children who wait long periods

of time to have their matter finalised by the courts will
be penalised under such a provision through no fault

of their own: the difference between being in a show
cause position or not can be how quickly their other
matters are dealt with. Children could plead guilty simply
to avoid the impacts of the show cause provision. This
represents a breach of their right to the presumption

of innocence.

‘Prescribed indictable offences’ include those associated
with breaking into houses, stealing keys and using the
keys to remove the car from the premises - all of which
are common offences amongst Queensland children.*®
A court or police officer ‘must refuse to release’ such
children from custody unless the child ‘shows cause why
the child’s detention in custody is not justified.” A court
or police officer may still release the child if they state
their reasons for the decision.
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Anecdotal evidence indicates that this change to the
law led to a sharp increase in the number of children
being denied bail. Such children include those who have
relatively minor criminal histories, and are not likely to
receive a sentence of detention. These children would
not otherwise have experienced any time in custody. This
is directly inconsistent with the principle that detention
should be a last resort. The practical effect of show
cause provisions is that they shift the focus away from
the chances of reoffending to the nature of the offence
itself. This is not consistent with the purpose of bail.
Just because a person’s behaviour has been ‘despicable’
does not ‘say a great deal about the likelihood of
reoffending.”®

If section 48AF is retained, the number of children on
remand will continue to increase. This is undesirable
considering that children who spend time in custody
are more likely to reoffend than those who are diverted.
When applying s48AF, consideration should be given

to the sentence the child is likely to receive.®® A child’s
detention in custody should not be considered justifiable
under section 48AF(2) if a detention order is not a likely
sentence for the new offence. This is consistent with
section 48AA(3) of the Youth Justice Act 1992 (Qld),
which states that if a court is making a decision about
whether or not to release a child on bail, or otherwise
keep the child in custody prior to sentencing, the court
must have regard to the sentence order that is likely to
be made if the child is found guilty.”

Case law confirms that the length of time a person
spends in detention prior to trial is an ‘important factor’
to be considered when determining whether they have
shown cause.*? The Queensland Court of Appeal said in
Lacey (in respect of an adult offender in a show cause
position) that if the amount of time a person will spend
in pre-trial detention is likely to exceed the custodial
sentence, this ‘may very well be regarded by the judge
as outweighing the other