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Introduction

Thank you for the opportunity to make a submission to this review. Master Builders is Queensland’s
peak industry body for building and construction in Queensland and represents the interests of over
9,500 building and construction related members. Most members are licensed builders or trade
contractors regulated under the Queensland Building and Construction Commission Act 1991 (QBCC
Act).

Master Builders is a member of the Department of Public Works’ Trust Account Framework
Implementation Steering Committee. That Committee was formed to assist the Department in its
consideration of the implementation issues with the project trust account framework.

Executive Summary

This submission focuses on amendments to the Building Industry Fairness (Security of Payment) Act
2017 (BIF Act), raising the following key issues:

e We have concerns that the change purporting to clarify who is a ‘subcontractor beneficiary’
creates a new set of interpretation complexities while trying to solve an existing problem.
e We believe an unintended consequence is created by using the undefined term ‘entitled to
be paid’ in section 20A and alternative wording with an accepted meaning should be used.
e We do not agree with the proposed amendment requiring payment of GST into the
retention trust account with each transfer of retention money.
o This proposed amendment would require business practice changes contrary to
existing ATO Tax Rulings on retention and GST.
o The proposed amendment would also require the trustee (typically head
contractors) to set aside GST amounts for lengthy periods, without the ability to
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claim an input tax credit for those amounts until the end of the project due to the
operation of Tax Rulings.

o We request that if the amendment is to proceed it not commence unless and until
the Government can obtain an ATO Tax Ruling permitting the trustee to claim an
input tax credit for the GST amount transferred into the retention trust account at
the time of such transfer.

e We generally agree with the remaining proposed amendments provided they result in a
reduced administrative burden for trustees.

e We submit the Queensland project trust account framework is fundamentally flawed and
the proposed amendments in this Bill will not produce a workable framework, although may
simplify some aspects and enable availability of software tools (at an expense to industry).
We also submit there are other, better mechanisms to protect payments due and owing.

Clarify who is a ‘subcontractor beneficiary’ of the project trust account

The Bill proposes a simplified framework whereby parties subcontracted to carry out work and/or
supply goods / services for which a relevant licence or registration is required will be ‘beneficiaries’
of the project trust account.

Master Builders agrees with the intent to simplify the assessment of which subcontractors/suppliers
are ‘beneficiaries’. However, the amendments will create additional complexities and as a result we
believe further consideration is required.

This is because the BIF Act creates an offence for paying someone from the project trust account if
they are not a subcontractor beneficiary, in addition to an offence for not paying someone from the
project trust account if they are a subcontractor beneficiary.

For example, the amendment proposed in the Bill will require a head contractor to set up separate
payment arrangements for subcontractors on site who are not required to be licensed or registered,
such as soft floor layers, pump operators, and others engaged as subcontractors on a project but not
requiring a licence or registration to undertake the work.

Other subcontractors may be a in a situation where the subcontractor company is not required to be
licensed but the individual operator or worker is, such as scaffolding, cranes, demolition,
earthworks, certification etc and we expect this will create confusion for head contractors as to
whether the subcontractor entity is required to be paid from the project trust account.

Queensland has arguably the most rigorous licensing framework in Australia, which we support.
However, there are many circumstances where industry participants are unsure whether, or which
type, of licence is required to carry out particular work. In recent years, we have become aware of
an inability of the QBCC to provide advice to industry participants as to whether and which licence is
required. This also creates complexities for head contractors in determining which subcontractors
must be paid from the project trust account and which must not.

We acknowledge the proposed head of power to prescribe additional types of work and
subcontractors may assist in clarifying particular trades over time. However, we believe additional
consideration is required before the changes proposed by the Bill are implemented in order to avoid
unnecessary administrative costs to head contractors.
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Amendment to section 20A of the Act

An amendment is proposed in the Bill to when a trustee may withdraw an amount from a project
trust account. The amendment is to s.20A of the Act and replaces reference to the defined phrase
‘liable to pay’ with the undefined phase ‘entitled to be paid’. This creates uncertainty for industry as
to when the head contractor can withdraw funds from the trust account in order to pay its
employees, suppliers, business overheads and other costs.

Arguably, ‘entitled to be paid’ means an amount ‘due and payable’ to a subcontractor, but it could
be argued it means the time when a payment schedule is issued, or when the time period for a
schedule has passed, or perhaps even when a claim is made or a legal entitlement to make a claim
arises.

We submit the phrase ‘due and payable’ under the subcontract is the far better term to be used as it
has an accepted meaning in Queensland case law. Alternatively, ‘entitled to be paid’ could be
defined in the Act to mean ‘due and payable’ under the contract, and where the phrase is used
incongruously with this definition it be changed. Using an undefined and uncertain term will likely
lead to disputes and legal fees.

Clarify trust account ledger and other record keeping requirements

Master Builders supports the introduction of a head of power for a guideline to assist trustees in
meeting compliance requirements.

Master Builders is concerned at the burden imposed on head contractors by the QBCC in its audit
program, and the large volume of records required to be produced. Master Builders understands
that QBCC endeavours to audit at least 50% of all project trusts per year. Master Builders supports
any amendment that will simplify that process and reduce the administrative burden and cost on
head contractors.

Clarify the treatment of GST for retention amounts

The Bill purports to ‘clarify’ that cash retention amounts are inclusive of GST. Master Builders
disagrees that this proposed amendment is a clarification, and submits it is a substantive change of
policy approach.

Regard must be had to relevant rulings of the Australian Tax Office (ATO) in considering the impacts
of this proposed change. These rulings override attribution rules for retention amounts and make
provision for deferring attribution of GST payable and input tax credits for retention amounts. Under
the ATO rulings, GST is only payable on receipt (or invoicing) of retention money to the
contractor/subcontractor at practical or final completion. The rulings also have the effect that a GST
input tax credit is not available until the retention money is paid (with the GST) at the end of the
project.

The reason for the ATO making the above rulings is set out in the attached letter from the ATO to
Master Builders. The letter includes the following statement:
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“Having regard to the delay in receiving or paying retention amounts, the Commissioner is
satisfied that this application of the basic attribution rules produce an inappropriate result.”

The Bill has been drafted without regard to the effect of these ATO rulings as the Bill requires the
retention trust account trustee (ie the party holding the retention — presently mostly head
contractors) to pay the GST amount into the retention trust account with each transfer of retention
money. However, under the ATO rulings the trustee (e.g. head contractor) cannot claim an input tax
credit at that time (the input tax credit is to be claimed on payment of retention at the end of the
project).

In our view, the Bill imposes unnecessary costs on business without commensurate benefit. These
additional costs include:

e the need for trustees to implement changes to standard business procedures for managing
GST,

e imposing a consequential requirement for trustees (e.g. head contractors) to tie up
additional cash in a retention trust beyond the retention amount itself, and for a lengthy
period, and

e creating an obligation for a trustee to make a GST payment into a retention trust where the
trustee is unable to claim an input tax credit for the GST amount until the end of the project.

While we also agree that subcontractors should not be out of pocket in the event of insolvency, we
understand that subcontractors operating on an accruals accounting basis are unlikely to be required
to remit GST to the ATO (or could obtain an adjustment) on a retention amount received post-
insolvency and exclusive of GST. As the vast majority of head contractors operating retention trust
accounts will not become insolvent, and will remit GST at the time of transaction paying a
subcontractor, the proposed changes burden the majority for an unknown benefit and we submit a
net benefit has not been demonstrated.

As the burden for retention account trustees (largely head contractors at present) is created by the
Queensland legislative framework for retention trust accounts, we request if the amendments
proposed are to proceed, they do not commence unless and until the Queensland Government has
obtained a further ATO Tax Ruling to the effect the trustee of the retention trust account can claim
an input tax credit for the GST paid into the retention trust account at the time of payment into the
trust account.

Simplify the independent trust account review requirements

We support the expansion of who can audit a trust account. We have received feedback from our
members having difficulty finding a suitably qualified auditor willing to undertake the audit required.

Clarify transitional application for Project Trust Account and Retention Trust
Account eligibility criteria

We agree that the framework should not apply retrospectively.
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General comments on Queensland’s project trust account framework

The Queensland legislated project trust account framework does not, and we submit cannot,
achieve its intended purpose. We call out project trust accounts separately from retention trust
accounts. The latter are considered workable provided there can be a simplification of
administrative obligations on the trustee.

There have been at least four head contractor insolvencies involving project trust accounts, and no
subcontractors have been paid from a trust account following the insolvency as at the date of this
letter.

The Queensland framework does not address consequences of late payment by principals (e.g.
Government and developers). A 2023 survey of Master Builders members carrying out Government
and Government-funded building contracts identified late payments were a common occurrence.
Over 65 per cent of responses stated they were not always paid on time.

The Report of the Building Industry Fairness Reforms Implementation and Evaluation Panel pursuant
to section 200A of the Building Industry Fairness (Security of Payment) Act 2017 (BIF Report) noted
there were repeated calls for increased protection for head contractors when principals paid late.

The BIF Report also identified:

“The few subcontractors being paid via PBAs the Panel heard from confirmed that nothing
had changed in terms of payment times, but also that they had never had issues with late
payment from the head contractor that was now paying them via a PBA.”

This is supported in the findings of the QBCC audits of project trust accounts. We understand that
the majority have now be audited and that the findings have been that subcontractors and suppliers
are being paid. The only shortcomings identified were in the administrative requirements (noting
industry is still waiting, now 2 years, for compliant software solutions to become generally available).
We submit any current arguments for greater protections ignore the enhanced protections already
offered in Queensland.

Further we argue that there are a number of existing protections that are being insufficiently utilised
to ensure appropriate payment outcomes. These include:

e building contractors in Queensland are subject to licensing requirements to the effect they
must pay all debts to subcontractors and suppliers to remain licensed,

e disciplinary and offence provisions in the QBCC Act addressing avoidance of contractual
obligations causing significant financial loss,

e rapid adjudication framework,

e subcontractors’ charges framework,

e requirement for supporting statements,

e maximum contractual payment timeframes, and

e |egislative requirement to pay an amount scheduled (or claimed if no schedule) with
accompanying offences.

We assert that if further, additional protections are considered necessary for subcontractor
payments in circumstances of head contractor insolvency, that these must be enacted at a federal
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level to avoid inconsistency with Australian insolvency laws. For example, subcontractors could be
placed higher in the order of creditor priority, or a federal fund could be established (similar to the
Fair Entitlements Guarantee) for up to 2 progress payments per subcontractor providing the
amounts are verified as due and payable by an adjudicator.

Conclusion

In summary, project trust accounts impose an enormous financial and administrative burden on
head contractors for no demonstrated benefit. The amendments proposed by the Bill do not change
this position.

Even if software providers are able to produce a compliant product, there will continue to be a large
cost to head contractors to purchase software, implement required changes and carry out audits.
Notwithstanding any software tools that may become available, head contractors will continue to
bear legal responsibilities as trustee of project trust accounts which cannot be met by
implementation of software tools alone. The complex administrative burden on head contractors
will continue despite the provisions in this Bill.

Master Builders is strongly of the view Queensland should not continue to roll out the application of
project trust accounts as planned in 2025.

Submission author: Kate Raymond
General Manager — Advocacy and Policy
Master Builders Queensland

Endorsed by Paul Bidwell
Chief Executive Officer
Master Builders Queensland

Contact email:
Contact phone:

Attachment: ATO letter to Master Builders dated 17 June 2009
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GPO Box 8935 In your capital city

Queensland Master Builders Association Industrial
Organisation of Employers
Attention: Mr J R Poultnsy

447 Wickham Terrace g:;e T;f;f;’;?};tl
SPRING HILL QLD 4000 Contact officer: Cesilia Vun
R mrrra S Telephone: 13 28 69
[ASTER B L DFne Facshnile: 1300 139 031
Your reference;
E-Mail: GSTmail@alo.gov.au
19 JUN 2 17 June 2009
Dear SirMadam, REOTIVED

Goods and services tax (GST): bank guarantees and retantion monies
You wrote to us on 12 March 2009 asking:

1. Should GST be included in an unconditional bank guarantas that is provided
by a contractor to an owner under a bullding contract as security for
performance of the contract?

2. Should GST be included In a retention amount that is withhelid by an owner
from a payment to the contractor under a bullding contract as securily for
performance of the contract?

We also refer to the subsequent correspoendence and telephone conversation
between Mr Jefirey Poullney and Cecilia Vun of this office.

You provided us with the following information:

You (Queensland Master Bullders Association Industrial Organisation of Employers)
' wish to apply for a private ruling in relation to the GST treatment of securlly provided
by a contractor to an owner for the performance of a contract in the form of
unconditional bank guarantees and cash retention amounts.

Your submission in¢ludes:

The Australian Building Industry Contract suite (ABIC) new geneération of standard form
plain English buliding jointly published by the Austratian tnstilute of Architects (AIA) and
Master Builders Australla {(MBA) for use where the Architect Is administering a project for
an Owner in the commercial or domestic area of the consltruction industry,

introduced Into the Australian construction industry in 2001, the suite of documents were
andorsed by each State MBA, however there has been ongoing divergence of views on
the administration of the ABIC contract on how the GST Act 2000, should be applied to;

ftem 1 - Security provided by the Contraclor to the Owner for the performance of a
contract In the form of unconditional guarantees (Bank Guarantees), as a percentage
{maximum 5%) of the GST inclusive Conlract Prica.




See: Section of ABIC attachsd: Introduction ltem 4 Contract Price, Section C - Securlty,
Section N-Payment for the Works - N 4.2 or alternatively;

Item 2 - Security withheid from the Contracter by the Qwner for the performance of a
contract In the form of cash retentlon as a percentage {maximum 5%) of the GST
Inclusive Contract Price.

See section of ABIC: Introduiction ltem 4 Contract Price, Section C - Security, Section N -
Payment for the Works.

item 1 - Security provided in the form of unconditional bank guarantees.

a)  Clause C1.1 of ABIC MW, 2003 requires the Contragtor to provide to the
* Owner security for the performance of the contract by way of unconditional
Guarantees, this is normally in the form of a Bank Guarantee. This
requirement is addressed in item 3 of Schedule 1 of the conltract,

b}  Clause C3 sets out the Owners requirements for the uncondiilonal guarantee
based on a parcentage of the contract price, sat outin ftem 3 of Schedule 4
of the contract.

¢} GContract price in defined in Clause N1 and includes GST per N1.1,

Master Builders has had the opportunity to study the following Taxation Office GST
rulings GSTR 2008/1and GSTR 2006/2, referenced In private ruling ref 5748842,
provided to Master Builders Quesnsland by a member, Mr Michael Johnson,

MBAQ strongly supports this ruling given by the Taxation Office In relation to Bank
Guarantees provided as security for performance under a building coniract and strongly
believes this ruling would apply to tha ABIC coniracts.

[tem 2 - Security provided In the form of Cash Retention,

a)  Clause C1.1 of ABIC MW, 2003 permits the Owner to withhold a cash
retention sum to provide security for performance of the Gontractors
obligations. This matter is subject to the Contractor allowing the Owner to
retain an amount from progress payments as addressed in ltem 2 of
Schedule 1 of the contract.

b}  Clause C2.1 parmits the Owner to withhold up to 10% of each progress
payment until the value of the cash held equals a percentage of the Confract
Price. The 'defaull’ percentage of the Contract Price Is 5% as per ltem 2 of
Schedule 1 of the contract.

¢)  Contract Price Is defined in Clause N1 and includes GST par N1.1.

Master Bullders Queensland has read the following Tax Office GST Rulings GSTR
2000/17 and GSTR 200029 and when read in relation 1o the ABIC conditions set out
above, Master Bullders Queensiand belicves that;

s QST is not aliributable to cash retention deducted and retainad until the tax
perfod in which the moneys retained are actually clalmed (GSTR 2000/17
Section 49 & 50),

» Tha claiming of the ¢ash retentlon by the Contractor occurs at:

i, Practicat Completlon by way of a Tax invoice when one half of the
cash retentlon is released with GST payabls on the taxable supply

ii. Final Complation at the end of the defects liability period when the
remaliing bhalance (one haif) of the cash retention Is relaassd with
GST payable on the taxable supply.

At no time under an ABIC contract and during the course of the contract should GST be
applied to cash retention as there is no supply and no GST attributable lo the cash
retentlon untll such time It is claimed by a Conltractor at Practical Completion Clause C7
and N10 and N12 at Final Complstion using a Tax Involce (GSTR 2000/29 Section 179-
181},




We advise:

1. No, GST should generally not be included in an unconditional bank guarantes
that is provided by a contractor to the owner under a buliding contract as
security for performance of the contract,

For further information please see the ‘Explanation’ section below.

2. Yes, GST should generally be included In a retention amount that is withheld
by an owner from a payment to the contractor under a building contract as
security for performance of the contract. However, particular attribution ruies

apply.

For further information please see the ‘Explanation’ section below.,

Explanation:

Note: all reference material used in this ruling is avallable on the Tax Office website
www.ato.gov.au

As you are an industry association seeking advice on the GST implications that
would relate to parties entering into your standard Australian Building Industry
Contract, we have provided the following general advice to assist you with your
queries,

1. unconditional guarantees

GST is transaction based and whether GST applies to a transaction will generally
depend upon whether a taxable supply Is made or whether a payment made is
treated as consideration for a taxable supply.

Section 9-5 of the A New Tax System (Goods and Services Tax) Act 1999 (GST Act)
provides for taxable supplies:

An entity makes a taxable i:

(a) the entity makes a supply for consideration

(b) the supply is made in the course or furtherance of an enterprise
that the entity carries on

(¢} the supply is connected with Australla, and

(d) the entity is registered or required to be registered for GST,

However, the supply is not a taxable supply to the extent that it Is GST-free or
input taxed.

Where a building contract includes a provision that one form of security for the
performance of a contract is by glving unconditional guarantees (bank guarantes) by
a contractor to an owner, we heed to conslder whether a taxable supply will be mads
in relation to the guaranises.

Division 99 of the GST Act provides the special GST rule for deposits as sscurity.
Under section 99-5 of the GST Act, a deposit held as security for the performance of
an obligation is not treated as consideration for a supply, unless the deposit is




forfeited because of failure to parform the obligation or is applied as all or part of the
consideration for a supply. (This is irrespective of the basic rules of section 9-15
which is about consideration),

Whaere a bank guarantee under a building contract is a form of security for the
performance of the contract we need to determine whether it Is a security deposit for
the purposes of Division 99 of the GST Act.

The term 'deposit’ Is not defined in the GST Act. However, judicial decisions have
indicated that the term 'deposit' has a parficular meaning in & commercial context. [t
should have the following characteristics:

« be held as a security for the performance of an obligation;

o the contract, conduct and intent of the parties to the contract must be
consistent with the payment being a security deposit;

» be at risk of forfelture upon fallure to perform the obligation and

* be areasonhable amount,

Whilst a bank guarantes that a contractor provides to an owner as a sscurily will
meet with the above characteristics of a ‘deposit', Goods and Services Tax Ruling
GSTR 2006/2 Goads and services tax: deposits held as security for the performance
of an obligation (GSTR 2006/2) indicates that it is not a security deposit for the
purposes of Division 99 of the GST Act. Paragraphs 15 and 16 of GSTR 2006/2
consider that securlty deposits for GST purposes would flow from reciplent to
supplier, usually in a purchase conirac! or a hire contract.

Those paragraphs explain that gensrally an arrangement may involve a contract for
the purchase of real property, goods or services (a purchase contract), where the
recipient pays a deposit to secure thelr obligations under the contract, or an
arrangement in which a security deposit may be paid would invoive a contract for the
hire of goods, where the supplier requires a deposit (or bond) to be paid by the
recipient to secure the payment of periodic rental instalments and/or the return of the
goads on time and in good condition,

in a building contract, the provision of the bank guarantee by a contractor would not

reflect the above types of situation and the bank guarantee provided by a contractor

would flow from the suppller fo the reclplent, and nof flow from the recipient to the

supplier as is generally the inherent characteristic of a purchase or hire contract.

Furthermore, the bank guarantee that a contractor provides is money put up by the |
bank and not money paid by the recipient of a supply as a deposit, Therefore, bank
guarantees in a building contract is generally not considered to be a security deposit |
for the purposes of Diviston 89 of the GST Act.

For there to be a taxable supply under the basic rules, we need to consider if there is
firstly a supply for GST purposes. The meaning of supply is provided in subsection
9-10(1) of the GST Act as any form of supply whatsosver, Paragraph 8-10(2)(1) of the
GST Act includes ‘a financial supply’ as a form of supply.

Under section 40-5 of the GST Act, financial supplies are input taxed, The term
‘financial supplies’ Is defined in the A New Tax System (Goods and Services Tax)
Regulations 1998 (GST Regulations) undsr Subdivision 40-A,

The table in sub-regulation 40-5.09(3) of the GST Regulations lists the interests
which can be financlal supplies when thay are provided, acquired, or disposed of



provided other requirements of subregulation 40-5.09(1) of the GST Regulations are
satisfled. [tem 7 in that table lists:

Aguarantee, including an indemnity (except a warranty for goods or a contract of
insurance or reinsurance)

A performance bond Is listed as one of the examples of things Included under item 7
as provided under Part 5 of Schedule 7 {o the GST Reguiations.

Goods and Services Tax Ruling GSTR 2006/1 Goods and services tax; guarantees
and indemnitles (BGSTR 2006/1) explains performance bonds as follows:

47. In a performance bond, a surety is llable for the performance, by a service
provider, of the conditlons under the service provider's contract with the recipient of
the services, The surety's obligation is lo make good the service provider's obligation.
Performance bonds do not usually cover an obligation of the service provider to make
payment, but rather an obllgation to perform services, or carry ouf ofher work, or meet
conditlons in a contract, A performance bond may fake the form of a guarantee (that
{8, the surely has a secondary liability), but are commonly indemnities (where the
suraty takes on a primary labilily atong with the service provider).

123. Performance bonds may also be known as 'hank guaranteas’ or ‘insurance
bonds'. Thess terms indlcate the nature of the entity providing the assurance, and
generally refer to unconditional performance bonds,

126. In commercial practice, performance bonds are given for the quallty, fimeliness,
or some other measure of supplies being made to an entity. In this case, the reciplent
has contracted for the service provider to make a supply to the recipient. The surety
guaranteas the quality or timeliness of the completed wark.

Hence, the bank guarantee referred to in a building contract which would generally
be considered to be a parformance bond is a form of indemnity for GST purposes as
noted above,

Paragraph 70 of GSTR 2006/1 states that an Indermnity, for the purposes of ltem 7, is
an arrangement involving three parties. In an indemnity, the surety (for example, a
financial institution holding the guarantee) takes primary responsibility for an
obligation arising in relation to & third party {for example,.a contractor), That Is, the
creditor (for example, an owner in & bullding contract) may recover directly from the
surety, regardless of whether the principal (that is the contractor) defauits.

GSTR 2006/1 summarises the effect of payment made under performance bonds as
follows: .

128. Whether the sursly pays an amount or makes a supply, the payment or supply is
not consideration for the release from an obfigation for the same reasons discussed in

paragraph 76.

129, If the surely makes a cash paymenl, the payment is not a supply,
Paragraphs 74 to 76 of GST 2006/1 then explain the GST consequences of &
payment under a guarantee or indemnity which should apply to a performance bond
(or a bank guarantee in this case) in the following:

74. If the surety Is called upon to make a payment to an owner, the payment is made
as a result of the exercise of the owner's rights under the Indemnity,



75. Where the surety pays money, this is not consideration for the release of the
surely from an obligation under paragraph 9-10(2)(g) of the GST Act, noris it
conslderation for the surrender of the creditor's rights under paragraph ¢-10(2){e).
Rather, the payment discharges (or partly discharges) the surety's obiigations under
the contract. Accordingly, there Is no supply to the surety by the owner in
consideration of the payment by the surety.

78, The payment of money on the exerclse of a right Is also not a supply by the surety
because of subsection 9-10{4) of the GST Act.

Given the above explanation, as there Is no 'supply' mads for GST purposes in
relation to a payment made under bank guarantees provided by one entity to another
as security for the performance of a contract, there cannot be a financlal supply.

GST liabilities arise from taxable supplies as provided for under section 8-40 of the
GST Act. In the same token, if there Is no supply made in return for a payment, a
taxable supply also cannot exist and accordingly, there will be no GST iiability on the
{ransaction,

Therefors, it follows that GST should generally not be included In the unconditional
bank guarantee that is provided by a contractor to an owner under a building contract
as security for performance of the contract.

2, Cash retention amounts

For the purposes of this ruling it is assumed that:
« all relevant entities are registered for GST and accounts on a non-cash basis
+ all relevant supplies are taxable supplies, and
« all relevant acquisitions are creditable acquisitions.

The basic atiribution rules are set out In Division 29 of the GST Act. If an entity
accounts for GST on a non-cash basis, under the basic rule in subsection 29-5(1) all
of the GST payable by the entity on a taxable supply is attributable to the sarlier of
the tax period in which:

+ any of the consideration Is received for the supply, or
¢ an invoice is issued relating to the supply.

This means that the entity may have to account for GST payable on a supply before
actually receiving payment for the supply.

Similarly, under subsection 28-10(1)of the GST Act, if an entity accounts for GST on
a hon-cash basis, the entity will attribute all of the input tax credit for a creditable
acquisition to the sarller of the fax perlods in which:

¢ the entity provides any of the consideration for the acquisition, or
= an invoics is issued relating to the acquisition.

This means that the entity may he entitled to input tax credits before actually paying
for the acquisition. '

Howsver, under the same Divislon the Commissioner may also make a wrilten
determination to specify a different tax period o that which would otherwise apply, if




satisfied that the application of the basic attribution rules and any relevant speclal
rules under the GST Act would produce an Inappropriate result.

The Commissioner has made a number of determinations under subsection 29-25(1)
of the GST Act, including the A New Tax System (Goods and Services Tax) Act 1999
{Particular Attribution Rules for retention Payments) Determination (No. 1) 2000
(PAR 2000/1 ~ retention payments). This dstermination is attached as Schedule 6 to
the Goods and Services Tax Ruling GSTR 2000/29 ‘aftributing GST payable, input
tax credils and adjustments and particufar attribution rufes made under section 29-25'
(GSTR 2000/29).

The particular attribution rule for GST payable on retention amounts is explained in a
number of Tax Office reference materlals, Including:

« Paragraphs 99 to 103 and 172 to 189 of GSTR 2000/29

¢ PAR 2000/1- retention payments

+ Paragraphs 49 and 50 of Gooeds and Services Tax Ruling GSTR 2000/17
which discusses ‘fax involces’ (GSTR 2000/17)

» Property and Construction Industry Partnership - Issues Register - Section
02 - Building Condracts

¢ (Goods and Services Tax Ruling GSTR 2000/356 ‘Division 156-supplies and
acquisitions made on a progressive or periodic hasis’ (GSTR 2000/35)

Provisions for retention amounts are generally very common in building and
construction contracts between the bullder/contractor and developer/propristor and
also betwsen the builder/contractor and its subcontractors.

The recipient withholds a retention amount from the total amount payable in order to
provide the reciplent with some protaction that the builder/contractor or subcontractor
will satisfactorily perform its obligations under the contract.

The retention amounts may be significant, with some contracis allowing the recipient
to withhold as much as 10 per cent of payments pending full and satisfactory
performance of the conlract or until the end of the defects liability period. Recipients
may retain these retention amounts for lengthy periods.

Having regard to the delay in receiving or paying retention amounts, the
Commissioner is sallsfied that this application of the basic attribution rules produce
an ihappropriate result,

Clauses 3(3) and 3(4) of PAR 2000/1 -~ retention payments are exiracted for ease of
reference:

(3) The GST payable on the retention amount Is altributable as follows:

{a) I, in alax period, all of the retention amount is received, the GST payable on
the retention amount is atiributable to that tax perlod but only to the extent that
it has not been praviously altributed to an earller tax perlod as a result of the
issue of an involce for the retention amount; or

{b} It In a tax period, part of the retention amount is recelved, the GST payable on
the retention amount s attributable to that tax period, but only to the extent
that:

) the retentlon amount is recelved In that tax perlod: and




{iiy  the GST payable on the retention amount has not been previously
altributed to an earlier tax period as a result of the Issue of an
Invoice for the retention amount; or

{c)  if, in a tax period, none of the retention amount Is recslved, none of the GST
payable on the retention amount is attributable to that tax period.

(4) Howeves, if an invoice for the retention amount is issued In a tax period, GST payable

on the ratention amount is atiributable to that tax period, but:
(a) only to the extent of the amount of the invoice Issued in that tax perlod; and

(b) only to the extent that the GST on the retention amount has not been
previously attributed to an earlier tax period because part of the retention
amount was received in an earlier tax period,

In the situation where a building contract includes a provision that the contractor must

provide security for its performance of the contract by allowing the owner to withhold -

cash retention until satisfactory completion of the contract or until the end of the
defects liability period, then it will generally mean that:

°

Where a contractor makes a taxable supply of this kind, the contractor must
attribute (account for) the GST payable on the retention amount fo the tax
period in which the contractor receives part or all of the retained amount, but
only to the extent that the retention amount Is actually received in that tax
period.

Where the contractor issues an Invoice or document for the retention amount
the contractor must attribute the GST payable on the retention amount to the
tax period in which the Invoice or document is issued, but only to the extent
that the retention amount is included in the involce or document. The invoice
referred to must be issued after satisfactory performance of the contract or
following the expiry of the defects llability perlod. That is, any involce or
document issued prior to this date is not relevant in determining when to
attribute GST,

Clauses 4(3) and 4(4) of PAR 2000/1 — retention payments are extracted for ease of
reference:

(3) The input tax credit on the retention amount fo which you are entitled for a

creditable acquisition Is attributable to:

{(a) if, in a tax period, you provide all of the retention amount for a creditable
acquisition, the Input tax cradit for the retention amount is attributable to that
tax perlod but only to the extent that it has not been previously attributed to
an earlier tax perlod as a restilt of the issue of an invoice for the retention
amount; or

(by if, in a tax perlod, you provide part of the retention amount, the input tax credit
for the retention amount is attributable to that tex period, but only to the extent
that;

D) you provided the retention amount In that tax period; and




(i} the input tax credit on the retention amount has not been previously
attributed to an earller tax period as a résult of the issue of an invoice
for the retention amount; or

(¢} I, In atax period, you did not provide any of the retention amount, none of the
Input tax credit on the retention amount is attributable to that tax peried.

(4) However, if an invoice for the retention amount is issued in a tax period, the input tax
credif on the retention amount Is attributable to that tax period, but:

(a) only to the extent of the amount of the invoice issued in that perlod; and

(b)  only to the extent that the input tax credit on the retention amount has not been
previously aitrlbuted to an earller tax perfod because you provided part of the
retention amount in an earlier tax period.

In the situation where a building contract Includes a provision that the contractor must
provide security for its performance of the contract by allowing the owner to withhold
cash retention until satisfactory completion of the contract or until the end of the
defects liability period, then It will generally mean that:

»  Where an owner makes a creditable acquisition of this kind, the owner may
aftribute the input tax credit on the retention amount to the tax period in which
the owner provided payment for part or all of the retained amount, but only to
the extent that the retention amount is actually paid in that tax period.

o Where the contractor issuas an invoice or document for the retention amount
in a tax period the owner may aliribute the input tax credit on the retention
amount to that tax period, but only fo the extent that the retention amount is
included in the invoice or document.

The hasic attribution rules will continue to apply to the GST payable and the input tax
credits claimable on the rest of the contracted amounts (the non-retained amotints),
that is, when an invoica is issued or when any payment Is received for the supply
{whichever happens earlier),

Where the supplies or acquisitions are made for a period or on a progressive basis
and Divislon 156 of the GST Act applies, this particular attribution rule will not alter
the application of Division 156, If Division 156 applies, the particular attribution rule of
subsection 29-26(1) will also apply In respect of any retention amount in respect of
each separate supply.

In summary, GST should generally be included in a retention amount that is withheld
by an owner from a payment to the contractor under a building contract as security
for performance of the contract. However, section 28-25 of the GST Act overtides the
basic attribution rules and defers attribution of GST payable and input tax credits to
the extent related to the retention amount.




We have attached explanatory notes on the effect, duration of this advice and your
review rights. if you wish to discuss this advice please phone Cedilia Vun on h
i and quote refersnce number i

Yours faithfully

Shane Reardon
Deputy Commissioner of Taxation

(Cecilia Vun)
Encl.
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Explanatory notes
Effect

This advice sets out the Tax Office view about the operation of the GST law that may
apply to an entity's circumstances. To the extent that this general view applies to an
entity’s circumstances, the Commissloner will be bound by that advice.

If an entity wants specific advice dealing with its individual circumstances it should
apply for a private ruling using the Application for GST Private Ruling form available
at www.ato.gov.au or by calling the Tax Agent Information line on 13 72 88.

Duration

You may rely on this advice until it Is withdrawn, overridden by a public ruiing or there
Is a change in the leglslation affecting the treatment of the subject matier of this
advice for GST purposes.

Review rights

You have a right to have this advice informally reviewed under the taxpayers’ charter.
If you want to do this, you should contact the person handling your case or the Tax
Office where the decision was made. The review is normally conducted by a tax
officer who was not involved In making the original decision,

You can also contact the Tax Office on the numbers listed at the bottom of these
explanatory notes.

This advice cannot, however, be reviewed under the Taxation Administration Act
1953 (TAA), as it is not a reviewable decision under subsection 110-50(2) of
Schedule 1 to the TAA. Also, this advice cannot be reviewed under the
Administrative Decisions (Judicial Review) Act 1977.

Freedom of information

The Freedom of Information Act 1982 (FOI Act) gives you a legal right to access
certaln documents relating to this decision held by the Tax Office,

Requests for access under this Act

¢ must be In writing

* describe the document you want In snough detail to identify the document
¢ glve an address in Australla for reply

* include the $30.00 application fes, and

¢ be posted or delivered to the Tax Office.

The Tax Office may refuse you access to some documents, or portions of
documents, that are subject to exemption provisions, There are rights of review
should you disagree with this degision.

For further information about access to documents under the FOI Act or to obtalh a

Freedom of Information request form please refer to the contact numbers listed
bslow,
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Contact Numbers

if you need help you can:

It phons 13 28 69 or

0 visit our website at www.ato.gov.au

If you do not speak English and need help from the Tax Office, phone the Translating
and Interpreting Service on 13 14 50.

People with a hearing or speech impairment with access to appropriate TTY or
modem equipment should phone 13 36 77.
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