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Introduction 
 
 

The Queensland Nurses’ Union (QNU) thanks the Finance and Administration Committee 

(the Committee) for providing this opportunity to comment on the Industrial Relations 

(Restoring Fairness) and Other Legislation Amendment Bill 2015 (the bill).  

 

The QNU - the union for nurses and midwives - is the principal health union in Queensland.  

Nurses and midwives are the largest occupational group in Queensland Health and one of 

the largest across the Queensland government. The QNU covers all categories of workers 

that make up the nursing workforce in Queensland including registered nurses, registered 

midwives, enrolled nurses and assistants in nursing who are employed in the public, private 

and not-for-profit health sectors including aged care. 

 

Our more than 52,000 members work across a variety of settings from single person 

operations to large health and non-health institutions, and in a full range of classifications 

from entry level trainees to senior management.  The vast majority of nurses in Queensland 

are members of the QNU. 

 

The QNU represents the industrial and professional interests of our members through our 

education programs, research, representations and other activities. Thus, as always, our 

concerns go to the possible impact that this legislation will have on the ability of 

Queensland’s nurses and midwives to ensure that Queenslanders receive the safe, quality 

public health care they deserve.   

 

 

The Introduction of the Bill 

 

 

We note the limited timeframe in which to contemplate the bill, and as such our comments 

relate to key areas that are of importance to nurses and midwives.  The QNU recognises the 

urgency behind this bill and the need to rectify quickly the adverse effects of amending 

legislation introduced by the previous government.  We also welcome the bill’s intent to 

restore Queensland government workers’ rights, the ability of industrial organisations and 

to access their members.    

 

At every turn under the previous LNP administration, the QNU opposed any moves that 

undermined the rights and entitlements of nurses and midwives in this state.  The previous 

Legal Affairs and Community Safety Committee was well aware of our strong resistance to 

the barrage of amendments to the Industrial Relations Act 1999 and other legislation that 

impacted so heavily on the working lives of our members.  Despite these repeated attacks 
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Objects of the Bill 

 

The QNU supports the reintroduction of Section 3, Principle Object of this Act sections 3(j) 

and (o) of the Industrial Relations Act 1999 (the Act):- 

 

(j) promoting and facilitating the regulation of employment by awards and agreements; 

  

(o) promoting collective bargaining and establishing the primacy of collective 

agreements over individual agreement; 

 

These two objects give life to the object 3(n):- 

 

assisting in giving effect to Australia’s international obligations in relation to labour 

standards. 

 

The International Labour Standard – Right to Organise and Collective Bargaining Convention  

1949 (No. 98) which Australia has ratified states at Article No. 4:- 

 

Measures appropriate to national conditions shall be taken, where necessary, to 

encourage and promote the full development and utilisation of machinery for 

voluntary negotiation between employers or employers’ organisations and 

workers’ organisations, with a view to the regulation of terms and conditions of 

employment by means of collective agreements. 

 

We also welcome the removal of 3(p) 

 

ensuring that, when wages and employment conditions are determined by arbitration, the 

following are taken into account - 

(i) for a matter involving the public sector—the financial position of the State and the 

relevant public sector entity, and the State's fiscal strategy;  

(ii) for another matter—the employer's financial position. 

 

 

Additional Matters 

 

Award Modernisation 
 

We note the bill removes the ‘non-allowable content’ provisions of Chapter 2A, part 3, 

Division 4. These provisions not only prohibited the parties to modern industrial instruments 

to include matters relevant to the employment relationship, they also restricted the 

regulatory scope of the QIRC.   
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Clause 33 of the bill also inserts a new chapter 20, part 20 - Transitional provisions for 

Industrial Relations (Restoring Fairness) and Other Legislation amendment Act 2015.   

Section 851 - What happens to incomplete award modernisation process - states at 

 

(2)(a) the Commission must continue to modernise the pre-modernisation award under the 

amended Act; and 

(2) (b) any reference of the matter to the full bench ends on the commencement. 

 

This presents a difficult situation for the QNU in respect to the Queensland Health Nurses 

and Midwives Award - State 2012. We commenced the very difficult and time-consuming 

process of modernising this award in 2013 in accordance with the requirements of s140B of 

the Act and with the assistance of the Queensland Industrial Relations Commission (QIRC).  

This was despite the fact that the QIRC had only just made the award in 2012 by consent of 

the parties and following extensive negotiations and hearings. 

 

Award modernisation also impacts on enterprise bargaining because the Act creates a 

situation whereby workers currently covered by a certified agreement must finalise the 

modernisation of their award consistent with the terms of the Act before they can 

commence bargaining. 

 

An existing certified agreement becomes a ‘continuing agreement’ if the agreement reaches 

its nominal expiry date and the relevant pre-modernisation award for the agreement has 

not been modernised under the relevant provisions of the Act (s140B).  A continuing 

agreement (as defined under s824(2) of the Act) will be extended by up to one year beyond 

its nominal expiry date. The government may then provide a wage increase to employees 

covered by the ‘continuing agreement’ by regulation. 

 

The parties cannot commence bargaining for a replacement agreement more than 60 days  

before the nominal expiry date of the current agreement and must not seek to take any 

protected industrial action that may offend the extremely narrow ‘relevant industrial action’ 

provisions of the Act [s148(3)].1  If this group of workers do offend such provisions they will 

be subject to a conciliation period that extends for 14 days before being referred to 

arbitration if the conciliation fails.  The arbitration period for a matter is then limited to 90 

days. 

 

These arrangements do not recognise the ‘no fault’ situation of a group of workers covered 

by a certified agreement being converted to the status of a ‘continuing agreement’ because 

it was not possible to conclude the award modernisation process in the time available.  This 

denies the affected employees their entitlement to collective bargaining for a replacement 
                                                           
1
 See our recommendation in respect to s143(3A). 
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Section 396A -- Recovery of Health Employment Overpayments 

 

Any provision that allows an automatic recovery from an employee’s wages reverses the 

onus of responsibility for the employer to correctly pay an employee. The legislation 

creates an onus on individual employees to establish that they have not been overpaid 

prior to the employer exercising their unilateral right to withhold monies from an 

employee’s pay. 

 

Employers have not had the ability to unilaterally take monies from an employee’s pay 

under Queensland industrial law for the very reason that such a power is open to abuse. 

The linkage of this unilateral right to the Queensland Health payroll debacle is unfair and 

unreasonable on Queensland Health employees.  

 

Absence related overpayments 

 

Section 396 of the Act and Section 12 of the Regulation provide that Queensland Health 

can deduct up to 25% of an employee’s wages to recover monies which the employee 

was overpaid because of an absence related overpayment. 

 

The QNU has been aware of absence related overpayments occurring since the early 

period of the payroll debacle commencing in 2010 and has proposed to Queensland 

Health on a number of occasions to establish a process consistent with the current 

provisions of the Act, to recover such overpayments in the following pay fortnights. 

 

For reasons unknown to the QNU Queensland Health consistently declined to establish 

such a process that would have negated this provision in the Act.   

 

Other types of overpayments 

 

The remaining errors in an employee’s pay are related to the system or processing. These 

errors are beyond the control of employees and not always obvious due to the poorly 

designed payslips and the fact that the majority of nurses are shift workers whose pay 

changes each fortnight. These errors are also often not immediately obvious to 

Queensland Health. It would not be unusual for Queensland Health payroll staff to 

discover such system or process errors in an employees’ pay some time after the error, or 

errors, have occurred.  

 

In the QNU’s view it was heavy handed to effect legislative change of a longstanding 

employee protection to deal with the small number of overpayments that are not 

absence related.  






