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On behalf ofthe Queensland construction industry Master Builders supports the Work Health and

Safety and OtherLegislation Amendment Bill 2014,

Master Builders is the peak industry association representing building and construction in Queensland
since 1882. With approximately 8,700 members, Master Builders is the voice ofthe industry. Master

Builders is a vocal advocate of workplace health and safety in Queensland.

The purpose ofthis submission is to highlight the almost daily misuse ofright of entry provisions
under current Work Health and Safety legislation and to restore balance to Queensland construction
workplaces while promoting safe workplaces for all industry participants. The introduction of a 24
hour notice period prior to union entry should minimise unlawful entry and prevent unions disrupting

worlg”*laces under the guise of Work Health and Safety.
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MasterBuilders Submission to the Finance and Administration Committee on the WHS Union Right O fEntry
Introduction

The safety and health ofall participants in the building and construction industry is ofthe upmost
importance to Master Builders. Master Builders is a strong supporter and active participantin

promoting a healthy and safe construction industry in Queensland.

Master Builders Queensland is amember of Master Builders Australia with over 33,000 member

companies across every state and territory in Australia. The attached Master Builders Australia

‘National Work Health and Safety Right ofEntry Policy 2014’ gives an overview of the abuse of WHS

right of entry powers and the current legal framework that sets out the powers and procedures for
entering aworkplace under a WHS right of entry permit. The national policy tlien sets out Master
Builders' proposal for reform and sets out national recommendations for all jurisdictions to ensure

that WHS right ofentry powers are only used for legitimate purposes.

Master Builder Supports Queensland’s Amendment Bill

Master Builders regards the amendmentbill as asignificant step towards addressing the problem of
union officials abusing WHS right of entiy. Union entry to construction sites under the current WHS
right of entry laws without notice through section 117 ‘Entiy to inquire into suspected contraventions
ofthe Work Health and SafetyAct 2011 has caused a profound impact upon the productivity ofour

industry and the abuse of safety as an industrial weapon.

The industry needs improved compliance from permit holders under the Act. Unions officials
routinely breach current Right of entry provisions and regularly disrupt work in breach oftheir
permit obligations, Sites are regularly stopped with union interference and little effort is made by the

permit holders to find suitable duties for those affected by the alleged safety concerns.*

Restoring the balance

Master Builders seeks to restore the balance between union right of entry and the reasonable

management of health and safety. The continual harassment on construction sites by unions with

unreasonable requests causes disruption to the workplace and productivity losses cannot continue.

Unions are provided with significant wide-ranging povyers to enter worlcplaces to represent their

members and monitor reasonable safety standards. This goal has lost its significant meaning in our

industry where builders are required to submit to unreasonable requests and abuse of these powers.

A WorkHealth and SafetyAct2011
A lbid, at sections 146, 86 and 84
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We need to restore the balance between the employer, workers and their safety without unnecessary

union interference.

Master Builders supports the reasonable management ofsafety and applauds the excellentwork of WHS
Queensland and its Inspectors. Inspectors are often in the front line dealing with and responding to
unreasonable union demands. In general the construction unions have no regard for what constitutes

'a reasonable response’, ‘alternative work' or 'unaffected areas'.

Anecdotal Examples Provided by Members:

The following are examples of moderate to minor safety issues that illustrate the abuse ofunion
power in relation to WHS issues. They do notjustify the stoppage ofall works on site but the union
practice is that all the workers sit down for any safety issue with the concept of alternative work
completely alien to the unions. The union permit holders completely disregard section 146 "WHS
entry permit holder must not delay, hinder or obstruct any person or disruptwork atworkplace' with
stoppages occurring on aweekly if not daily basis in Queensland. Anumber ofissues demonstrating

where sites have been disrupted include:

Emergency Lighting:  Union officials stop all employees working on amajor construction project as

there was no battery backup for lights in the amenities.

Union officials stop all employees working on a major construction project as

there was no battery backup for emergency stairwell lights.

Evacuation Plan; Union officials stop all employees on site to conduct afire dill without notice,

without consultation and without regard for the productivity of workers.

Fire extinguishers:  Union officials stop all employees working on one level of a construction
project as there was not three separate fire extinguishers despite the two

extinguishers complying with all fire requirements.

Site Access & Egress: Union officials stop all employees working on site as one ofthe two emergency

stairwells was partly wet from rain or if rubbish bins are blocking an exit.

Amenities: Union officials stop all employees working on a major construction site due to
any ofthe following: insufficient toilets, insufficient water coolers, dirty toilets,
no covered wallcways to amenities, insufficient seating for all site workers, a

minor urine spiil, no plumbed in toilets and insufficient tables.

WorkHealth and SafetyAct2011

Page 3 of 16



Master Builders Submission to the Finance and Administration Committee on the WHS Union Right OfEntry

Dewatering Following rain the union enter site and sit the workforce In the lunch rooms
until the full site is inspected and dewatering is conducted. The union prevent

workers returning to work in dry unaffected areas.
Housekeeping: The union stop all workers on site while three of four workers clean the site.

Two Stair Access: The union stop all workers on site when there is no second set of stair access to

awork area despite there being no such legislative requirement.

Emergency access: The union stop workers on site whilst they conduct areview of emergency
access and rescue from Jump-forms or tower cranes regardless ofany prior

liaison with and drills with Queensland Fire and Rescue by the builder.

We must have the 'rule of law’

Work Healtli and Safety Queensland has failed to take any prosecutions under section 138 Application

to revoke WHS entiy permit" despite knowing a problem existed.

Master Builders is aware of the industry practice of some union officials who enter a workplace to
inquire about the suspected contravention of WHS laws, find a dubious WHS hazard, warns workers
thatthey are exposed to a serious risk to their health or safety, and then directs thatthe workers cease
work. The entire project then shuts down and all workers walk off the job under the guise of WHS

concerns.

Master Builders submits that this behaviour needs to be investigated by WHS Queensland as the
regulator. In line with our national policy, if a WHS permit holder has pi'essured a worker or group of
workers into ceasing work where that cessation is not in response to a reasonable concern of that
individual worker being exposed to a serious risk.,the WHS permit holder should be prosecuted by WHS
Queensland for contravening the permit conditions. WHS Queensland know the problem is not a small
orminor one. "WHS inspectors have responded to 57 right o fentry disputes sincedJuly 2011 andfound the

majori® ofthe safety issues raised were notimmediate orimminent risks to workersA"

4 Work Health and SafetyAct2011
STheHon Jarrod BlelJle, 'Reforms ensure safer and more productive worksite' (Press Release, 13 February 2014).
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Master Builders is committed to working with WHS Queensland to implementaright of entry
complaints system whereby persons conducting a business or undertaking are able to report
suspected abuses of WHS right of entry, Contact with WHSQ should ensure Inspectors are available to

provide advice and visit sites upon request and investigate permit breaches by union officials,

Master Builders urges WHS Queensland to work harder on enforcing the permit conditions. We must

have the 'rule oflaw’ and stop safety being used as in industrial weapon in Queensland.

National consultation is an unnecessary delay

Master Builders supports allowing for codes of practice adopted in Queensland to be approved, varied

or revoked without requiring national consultation, asis currently required by the WHSAct

The Industry supports Safe Workplaces.

Safety committee meetings are conducted on projects in Queensland for approximately two to three
hours per week. They consist of up to twenty members, including both employees ofthe builder,
safety representatives, workers and subcontractors. Members also consist of dedicated work health
and safety staff engaged by the builder. Safety committee meetings are an importantinvestmentin
communication due to the dynamic changing environment on sites. Committee meetings are further
supported by weekly 'safety walks involving up to 20 committee members which consistofafour to
six hour inspection. This weekly safety walk allows for promptidentification and rectification of

hazards and risks on the project.

Building projects must also prepare detailed WHS Management Plans which outlines the risks present
and safety processes in place for the project The safety plan is communicated to subcontractors and
their employees. This documentis used as the basis for a site safety induction of every worker that
comes onto the project. Workers are also required to participate in tool box meetings which ensure

that relevant safety issues are communication to all workers.

The building industry is also well represented by independent construction specific inspectors from
Workplace Health and Safety Queensland (WHSQ). Currently 40% of WHS Queensland inspectorate
allocation is to the construction industry which allows most builders to receive avisit from a WHS
Queensland inspector on average once everytwo weeks. The process also allows inspectors to engage

with builders and identify any safety issues, and if required issue a relevant notice.
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Wi ith these processes in place” the additional burden ofunion work health and safety inspections and
demands without notice completely frustrates the operation of sites, lowers productivity and distracts

site based WHS stafffrom managing the site as opposed to reacting to unreasonable union demands.

Incident Response

In the event ofa critical incident, projects follow a detailed incident management process which has
been putin place to ensure the incidents are liandled promptly and safely. A documented critical
incident plan exists which clearly outlines the processes that are to be followed in the case ofan
incidentincluding;
*+ Immediately contacting emergency services
+ Contacting Workplace Health and Safety Queensland and working with industry specific
inspectors through the investigation process
+ Clearingworkers from any affected areas to ensure their safety or evacuating the site if
required
« Promptlodgement ofan incident report to Workplace Health and Safety Queensland
+ A thorough investigation ofthe incident by internal health and safety staffwith key actions and
recommendations outlined and reviewed

* Providing support through employee assistance programs to workers

The building unions completely oppose the proposed laws on the basis thatthey will not be
allowed to attend sites after a critical incident. The policy steps outlined above clearly
demonstrate the ways in which the PCBQwill respond to anincidentwithout the need for any

third party interfei'ence. In some circumstances the PCBU also has an obligation to notify WHSQ.

Further amendments to strengthen proposals

As detailed in this submission and our attached national policy there have been many examples of
unions using spurious health and safety issues as justification for the disruption ofwork on
construction sites. A Queensland example can be found in the recent case ofLaing O'Rourke Australia
Pty Ltd V CFMEUfthe allegations by the CFMRU, the CEPU and the BLF of serious workplace health and
safety issues were contradicted by an independent inspection conducted by Work Health and Safety

Queensland.7 Justice Collier stated that:

6[2013] FCA133,
7Ibid, at [33].
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The contrary views upon which the union officials appeared to insist during the inspection, in the
face ofthe views adopted at the site by WHS Qld, suggest an agenda by the relevant union

officials other than a pure inter'estin workplace health and safety issues."

The Building and Construction Industry (Improving Productivity) BUI 2013 introduced by the Abbott
Government contains a clause which stipulates that 'whenever a person seeks to rely on [the health and

safety exceptionfor industrial action], the person has the burden o fproving the paragi'oph applies"™

Master Builders contends that the reverse onus of proofprovision should also be inserted into the

WorkHealth and SafetyAct 2011 amending section 84 'Right ofworker to cease unsafe work’.

Master Builders submits that the reverse onus of proofprovision wiil essentially forestall the misuse

of safety but protect the rights of employees to refuse to perform duties which are genuinely unsafe.

Case studies for restoring the balance ft om the Federal Court or Fair Work Commission

Master Builders aclmowledges the importance ofhealth and safety in the workplace and that unions
have a roie in representing the interests oftheir members. Howeverthe behaviour of union officials
must be conducted in areasonable way and safety is too important to be used as anindustrial weapon
when they don't gettheir own way.. The below Queensland case studies are examples of the complete
disregard by the construction unions to the productivity ofworkers and utilising the current safety

laws as an industrial weapon to achieve industrial outcomes.

The following four case studies represent asmall number of the stoppages and disruptions caused by
unreasonable and often unlawful behaviour on Queensland construction sites in the name of safety,
Builders are extremely reluctantto enforce the WHS right ofentry laws due to the well documented

culture of fear, intimidation, coercion, and reprisals that exists in our industry.

The case studies highlight the disregard for section 146 'WHS entry permitholder must not delay
hinder or obstruct any person or disruptwork atworkplace’ and obligations under the Actto carry
out suitable alternative work under sections 86' Worker to notify if ceases work’ and section 87

'Alternative work' "k

8lbid, at [33].

ABuilding and Construction Industry (ImprovingProductivity) BUI2013, clause 7[4),
WorkHealth and SafetyAct2011
Ibib, at section 86 and section 84
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Case Study One:

The CFMEU and BLF utilising the current safety laws to unreasonably disrupt construction projects
without notice over safety concerns. The Fair Work Commission (FWC] in matter C2013/5072 Lend
Lease Project Management & Construction Australia Pty Ltd and Construction, Forestiy, Mining and
Energy Union; Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union a/Australia®” determined the unions actions were unlawful industrial action and nota

genuine safety stoppage.

The 7 level project experienced a sewage leak of between five to ten square meters from atemporary
toilet facility atlevel three on Thursday 4 July 2013, The project continued to work on the Friday and
Saturday, however on Tuesday 9 July (five days later), approximately 185 workers left the project for

a meeting with aunion organiser from the CFMEU who later attended the site along with an organiser

from the CEPU, and two Lend Lease union delegates.

The builder was advised thatthe work force had voted notto return to work for the remainder of the
day due to alack of consultation In relation to the cleaning process undertaken after the temporary

toilet leak on level three some five days earlier that remained barricaded off.

Site management confirmed that there was no imminent risk and instructed the workers to return to
work. The builder liad organised a company to inspect and report on the areathat would remain

barricaded.

On Wednesday, 10 July 2013, at 6 am the CFMEU union officials again entered the site through the gate
without following right of entry requirements or attending the site office but taking a directline to the

basement.

The union conducted ameeting ofapproximately 185 workers in the basement advising they weren't

happy with the WHS consultation on the previous Friday.

The Organiser was provided with acopy ofthe inspection report and the Organiser then demanded

the area be cleaned by athird party notjustinspected by athird party.

During the Fair Work Commission hearing the CFMEU referred to the work health and safety
legislation in some detail. Arguing that there is no industrial action if the workers had taken action

under section 85 oftlie WorkHealth and Safety Act2 Oil.

[2013] PWC507Z
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The Union referred to the three elements required to establish this provision.
These are in summary ofthe relevant parts:

* areasonable concern.
+ aserious risk to the work health and safety of an employee and

* animmediate and imminent exposure to a hazard.
The FWC found that these three elements simply could not be made out on the facts of the matter®?.

The facts are there was a hazardous spill, It gave rise to employees' reasonable concern. But the

evidence was that it was cleaned up almost aweek prior to the union taking action™*.

Despite this the union continued to argue that there remained a serious risk to work health and safety

and thatthere is immediate and imminent exposure to a hazard”s.

There was uncontested evidence by the builder that this small area had been barricaded offfrom the

beginning and that the safety procedures was appropriate but not agreed."®

Master Builders notes the affected area that had been cleaned, represented less than one percent of
the available work area that exceeded 30,000 square members. This was a clear case ofthe permit
holders disrupting the work of 185 workers in breach ofsection 146 'WHS entry permit holder must
not delay, hinder or obstruct any person or disruptwork atworkplace'.The lack ofinvestigative
action by WHSQ and the reluctance to hold permit holders accountable under their permits is of
concern to Master Builders. Compliance with the new obligations on permit holders must form part of

anew compliance and accountability strategy of WHSQ.

Ibld,at[836]
Ibid, at [836]
Ibid, at [836]
Ibid, at [838]
WorkHealth and Safety Act2011
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Case Study Two:

The CFMEU and BLF utilising the current safety laws to unreasonable disrupt construction projects
without notice or consultation to advance industrial agendas. The Fair Work Commission (FWC) in
matter C2013/64Z6 Lend Lease Engineering Pty Limited and Construction, Forestry, Mining and Energy
Union; Australian Building Construction Employees and Builders'Labourers'Federation (Queensland

Branch] Union ofEmployees i*determined the unions actions were unlawful industrial action.

The Fair Work Commission (FWC) found that on 14 October 2013 about 400 employees at the
Queensland Children's hospital project site did notreturn to work after an evacuation drill. The day
started around 6 am on Monday* 14 October when a number of organisers from the CFMEU and the
BLF sought entry to the site without notice under section 117 'Entry to inquire into suspected

contraventions'ofthe WorkHealth and SafelyAct2011

The organisers came on site because they had safety concerns about emergency evacuation
procedures. The organisers insisted on adrill that day beingwithout notice and at 8.45 am a drill was

conducted on the site despite the massive disruption this caused and lost productivity for over 700

workers on site.

The Fair Work Commission on the evidence ofthe applicant found the drill was successfiil.*o However,

there was a need for some additional sirens and hand-held gas horns.

FWC found that at the conclusion ofthe drill the employer directed all workers to return to work.
Evidence that was not disputed was that 400 workers who were identified by the employer as the
CFMEU members did not return to work. The principal contractor stated thatthis was unlawful
industrial action; the unions submits itis lawful and allowable under various safety laws. The Project
Manager’s evidence was that atthe end ofthe meeting the organisers and the Health and Safety
Representatives (HSR) had said words to the effect, "We're good." The Project Manager submitted that

this meant there were no further issues on siteL

Further, the Project Manager's evidence was that CFMEU members who had been working on that day
had been working in the same areas as other trades who returned to work. The implication had been

that the area was safe for 300 other employees. FWC accepted this view. The unions seekto rely on

[20131 FWC 6426
Ibid, at [802]
(bid, at [003]

2! 1bid, at [804]
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work health and safely provisions to explain the reason why 400 CFMEU employees did notreturn to

work after the drill on 14 October,. FWC responded to the submissions in the following manner.22,

Reliance firstly on section 118 (l](b) that regulates 'Rights that may be exercised white at workplace' of
the WorkHealth and SafelyAct2011 provides awork health and safety entiy permit holder the right
to consult with relevantworkers in relation to a suspected contravention. One ofthe suspected
contraventions was the concerns about the evacuation drill. Some four months prior there had been
some issues and an evacuation drill had not gone particularly well. The CFMEU and other organisers
sought to redo the drill without notice and the employer agreed to do so. The drill was held on 14
October. On the evidence ofthe project builder it was successful but the employees did not return to

work after that drill 23

The FWC considered having completed the drill could the employees continue to rely on the work

health and safety provisions or was it unlawful industrial action?

FWC found and the evidence, which was not disputed, was as follows: the drill was successful; the
employees were successfiilly evacuated in 10 minutes; there were some extra enhancements that
could, in atimely way, be implemented, but these were not so urgent that employees could notreturn
to work; and finally the organisei's said, as FWC indicated, "We're good." That s, there were no longer

suspected contraventions.

FWC concluded there was no basis under section 118(1)(b3 to lawfully allow employees notto return
to work on work health and safety grounds. However, the respondent unions relied on other grounds,
these are the health and safety representative ground under section 85 ‘Health and safety

representative may direct that unsafe work cease' ofthe Work Health and SafetyAct2011. This section

allows representatives to direct unsafe work to cease,

While it appears that the consultation between employers, HSRs, organisers and employees did occur
aj'ound various emergency evacuation procedures, again these are importantbut it does not seem that
atanytime thatthe requirement ofsection 85(1) ofthe WorkHealth and Safety Act 2011 is satisfied In
thatthere is no basis on which to cease work as a representative could not have areasonable concern
about an exposure of aworker to aserious risk to the workers' health or safety emanating from an

immediate orimminent exposure to hazard.

" Ibid, at [8QB]
“ Ibid, at [806]
ibid, at [807]
Ibid, at [800]
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FWC concluded that the employees' refusal to attend work or perform work on 14 October 2013 was
industrial action in that it was not action that was authorised or agreed by the employer and it was not
based on areasonable concern aboutan imminentrisk to an employee's health or safety under either
section 19 ofthe Fair WorkA ct2009 or the various work health and safety acts to which the FWC

referred. It is therefore unlawful industrial action®.

Another clear case ofthe permit holders disrupting the work of 400 workers in breach ofsection 146
'WHS entry permit holder must not delay, hinder or obstruct any person or disrupt work at
workplace’Z This case also demonstrates why the removal ofthe powers of representatives to cease

work is supported by Master Builders.

Case Study Three;

A further example of an inappropriate WHS stoppage can be seen in arecent matter before the Federal
Circuit Court of Australia being Grocon Constructions (Queensland) Ply Ltd v Mason & ORS[2013] FCCA
2350F" The matter was in regards to an alleged unlawful withdrawal of labour by site workers

following CFMEU and BLF wi'ongly asserting safety issues.

Grocon Constructors (Queensland] Pty Ltd (builder), was engaged in the construction ofa project at
480 Queen Street, Brisbane which experienced a stoppage whilst in its veiy early stages of

construction.

On 18 July 2013, atapproximately 6:46 am, arepresentative from the CFMEU and two representatives
from the BLF, sought and were permitted entry .subject to a notice they produced pursuantto s.lI7 of
the Work Health & Safely Act 2011 [QId]. It is to be noted that atthat time light rain had just finished

falling and as aresult the workers were in the lunch sheds ofthe project. It was notin contest that the

project policy is for workers to stop work if there is rain.

A meeting was held in the shed between site workers and representatives ofthe CFMEU and BLF.
After the meeting, the CFMEU and BLF informed the project's General Foreman that the site workers
would be leaving for the day because of alack of “covered access/walkways to the amenities." It was
also alleged that those representatives advised the General Foreman that the builder ought to install

coveredwalltways. Further, the representatives informed the General Foreman thatthey would return

Ibid, at (812]
WorkHealth andSafelyAct2011
[2013] FCCA 2350
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to the project on 19 July 2013 and report back to the workers to inform them whether they could

work that day.

On 19 July 2013 at about 7;00am, the Project Manager for the builder, attended the site, Initially, it

started to rain lightly atthat time and at about 7:55am representatives arrived from the BLF

The Project Manager said that shortly after the BLF representative arrived, excavators, which until
that time had been working notwithstanding the rain, ceased work and the operators ofthose

machines made their way to the lunch room.

The Project Manager advised the court that he asked the BLF representative why he had returned and
whattheproblem was with the project. He says that the BLF representative saidtohim that hehad a
problem with the uncovered walkways. By that time, approximately 7:55am, the weather liad

improved and it was no longer raining.

The Project Manager says that the BLF representative then spoke to workers in the lunch room,
although this was notin his presence and that about IS minutes later the BLF representative and the

workers left the lunch room, collected their belongings and left the site.

He advised the court that he spoke to the BLF representative asthe workers left the site and the
representative informed him that it was the"... workers'decision to leave as they do not believe the

Project walkways are safe as they may slip andfall.”

The court heard material evidence in the form ofan affidavit by an experienced occupational health
and safety professional, that, notwithstanding the concerns ofthe workers, the presence of water on
the concrete in the vicinity ofthe work site does not present a hazard. The professional’srisk
assessment was that the uncovered wallcways presented a negligible impact on the risk of slipping in
wet conditions. He further noted that the likelihood of slipping on the rough concrete ofthe walkways

was low, irrespective ofwhether the walkways were wet or dry.

The union argued that the BLF representative told the Project Manager thatthe workers did not feel
safe and that it was their choice to walk off site. That is, that the workers were not induced by
anything that was stated to them by representatives ofthe CFMEU and BLF, but it was amatter oftheir

own choice and there was no involvement by them in any material way at all,
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The builder contends tliat the statements ought not be viewed in isolation, but rather in abroader
context, having regard to the history ofthe matter. Thatis, regard must be had not only for the events
oftoday, but also the events ofyesterday and the previous presence of representatives ofthe CFMEU
and BLF on the site. The statements made yesterday, the representatives’ presence today and the
action which seemed to follow a meeting that ran for 10 to 15 minutes, are all set against the
background of the agreements, which provide a mechanism for resolution of disputes that arise in the

worlcplace.

The court, without making any findings of fact, concluded there was sufficient evidence before the
courtto demonstrate that the builder has a sufficient likelihood of success to justify that the CFMEU
and BLF have been involved in a material way in the alleged unlawful action ofthe site worker.s, and to

that end apiima facie case was established.A

Case Study Four:

Yet another example ofan inappropriate WHS stoppage can be seen in a recent matter before the
Federal Court of Australia being Laing O'Rourke Australia Pty Ltd v Construction, Forestry, Mining and
Energy Union [2013] FCA 133.** The matter was in regards to an alleged unlawful withdrawal of
labour by site workers for 48 hours following CFMEU, BLF, and CEPU wrongly asserting safety issues.

On 15 February 2013 the builders sought and obtained urgent exparte interim injunctions in the
Federal Court against nine respondents - namely three unions (the Construction, Forestry, Mining and
Energy Union (" CFMEU"), the Australian Building Construction Employees and Builders' Labourers’
Federation (Queensland Branch) Union of Employees ("BLF") and the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied Services Union ofAustralia ("CEPU")) and

six union officials.

The project is located at the corner of McLachlan and Ann Streets, Fortitude Valley, and is known as
the "M&A Project". Employees at the site are employed by the second builder, Laing O'Rourke
Australia Construction Pty Ltd ("LGRAC") which is the head contractor and project manager of the

M&A Project, and subcontractors engaged to supply labour and services to the site ("subcontractors").

Ibid, at [20]
30[2013] FCA 133
B Ibid, at [2]
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The background to the interlocutory application as alleged by the builders was that the project was
plagued by high levels of unlawful industrial action. The builder alleged thatthe currentindustrial
action has been instigated by the respondents to coerce LORAC to settle (favourably to the unions]
issues concerning the right of entiy of officials and organisers of the union respondents in respect of

the worksite, and payment for workers for 19 November 2012.+2

There was a 48 hour withdrawal of labour from this site as a number of safety issues were identified
in the commercial building including out of date electrical leads and electrical equipment, inadequate

lighting, housekeeping problems and trip hazards, and incorrectly built temporary scaffolding™*.

The builder and the unions disagreed as to if safety issues at the M&A Project site created an imminent

risk to the health and safety ofanyworker at the site.

An inspection reportwas produced by Workplace Health & Safety Queensland (“WHS QId”) relating to
the attendance ofinspectors from WHS Qld and the Building Services Authority's Electrical Safety
Office ("ESQ"] atthe M&A Project site on 19 Februaiy 2013. The court reviewed the observations in
the reportthatwas atthe direction of the regional WHS QId Director to address issues of safety that

had been identified by union personnel.

The court evidence was that the ESC Inspector advised thatthere was no imminent or immediate risk

to personnel. However the unions did not accept this independentinspection.s

The court found in awarding the reliefthere was serious questions to be tried including an element of
abuse in the exercise ofrights of entry by officials ofthe three unions purportedly pursuantto the
WHS Act. Then went fiirther to note that allegations of serious worlgjlace health and safety issues at
the site are contradicted by the safety review conducted by LORAC. More particularly those allegations
were not supported by the independent inspection conducted by WHS Qld and the ESC on 19
February 2013.3®

Ibid, at [10]
33 Ibid, at [15,17,18]
3*Ibid, at [20,33]
3Bibid, at [20]
3B ibid. a t[33]
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Yet another clear case ofthe permit holders disrupting the work of 185 workers in breach of sectioji
146 ‘WHS entry permitholder must not delay, hinder or obstruct any person or disruptwork at

workplace’37

Master Builders will continue to seek the intei’'ventlon by WHSQ Inspectors to assist in the resolution

of genuine safety matters.

Conclusion

Master Builders strongly supports any efforts to curtail any abuses of power by permit holders.
Compliance with the new laws will be essential in order to achieve the outcomes ought from the
proposed amendments, Master Builder will require assistance from WHSQ Inspectors to ensure
permit holders comply with their obligations and are prosecuted for any breaches. Master Builders
Intends to work closely with WHSQ to ensure these new laws are effective. The PCBU needs protection

from unlawful conduct and these amendments will go along way to assisting all ofthe parties.

The safety of Queensland construction workplaces is of utmost importance to Master Builders and we
acknowledge that unions and their representatives share the same goals of ensuring the health and

safety of all industiy participants.

WorkHealth and SafetyAct2011
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LIST OF RECOMMENDATIONS FOR NATIONAL WORK HEALTH AND SAFETY RIGHT
OF ENTRY POLICY 2013

Recommendation 1. The person that seeks to rely on a reasonable concern
about an Imminent risk to his or her health and safety, as a
defence to taking Industrial action, has the burden of
proving thatthe Imminent risk exists.

Recommendation 2. WHS permit holders that are found to have contravened
their permit conditions should be prosecuted and the WHS
permit holder’'s permit should be suspended or revoked.

Recommendation 3. WHS right of entry permit holders should be required to
have completed site specific induction before being able to

enter a site.

Recommendation 4. Given the history and on-golng occurrence of abuse of right
of entry for WHS purposes In the building and construction
Industry, any right of entry for union officials should be
subject to them being accompanied by an authorised
inspector from the relevant regulatory body Ifrequested by
a PCBU who has management or control of the workplace.

Recommendation 5. Only union officials who are 'fit and proper persons’ should
be entitled to exercise the right of entry under a permit
issued by an Independent government authority orjudicial

officer.

Recommendation 6. The model WHS laws should specify that individuals with
criminal records or a history of breaches of right of entry
and related provisions under Commonwealth and/or State
and Territory law should not be eligible to obtain a permit.

Recommendation 7. Union officials exercising right of entry powers for WHS
purposes should be required to hold approved nationally
recognised WHS qualifications under the Australian

Qualifications Framework system.

Recommendation 8. Each jurisdiction should amend Its model Work Health and
Safety Act to require any WHS permit entry holder wishing
to enter a workplace to give at ieast 24 hours’ written notice
during usual working hours In all circumstances.

Ifa WHS permit holder fails to adhere to these notification
requirements that WHS permit holder would be subjectto a
penalty for breaching a condition ofthe WHS entry permit
and WHS regulators must rigorously apply the law.



Recommendation

Recommendation
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10.

Each jurisdiction amend its model Work Heailh and Safety
Actto require a WHS permit entry holderto provide a
written report as soon as practicable but at least within 14
days from the date of entering a workpiace. The report
should be lodged with the regulator and served on the
PCBU. It should, contain the following information:

The WHS entry permit holder’s full name and

signature:
. The permit number;

. The name and address of the workpiace that was

entered;

. Details of conversations and actions taken by the
WHS entry permit holder when attending the
workpiace;

* Details of any alleged contravention of the Act that, in
the opinion of the WHS entry permit holder, has
occurred; and

Whether there was considered to be a serious risk to
the health and safety of a person emanating from an
immediate orimminent risk and, if so, any details
about the situation known to the WHS entry permit
holder.

Where multiple WHS entry permit holders attend a
workplace on the same occasion, each WHS entry permit
holder is required to submit an individual report. Failure by
a WHS entry permit holder to provide a report in
accordance with this provision should be grounds for a
suspension or revocation ofthe WHS entry permit holder’s

permit.

Each jurisdiction’s work health and safety regulator should
implement a right of entry complaints system whereby
persons conducting a business or undertaking are able to
report suspected abuses of WHS right of entry. The
regulator would then be required to investigate the
complaint and report back to the complainant within a
reasonable period of time.

it should be grounds for the suspension or revocation of the
WHS permit holder’s permitifthe WHS permit holder has
been found to have intentionaiiy breached WHS right of
entry laws or has breached WHS right of entry laws on
multiple occasions.
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INTRODUCTION

The safety and health of all participants in the building and construction industry Is
ofthe upmostimportance to Master Builders Australia. Master Builders has a range
of policies that promote a heaithy and safe construction industry. Master Builders

aiso acknowledges that trade unions aiso share these goais.

Union officials have broad rights to enter a workplace for work health and safety
reasons under the model Work Health and Safety Act (WHS Act) and other OHS
legislation.” Throughout this document when reference is made to work health and
safety (WHS) law It Includes the laws of ail jurisdictions dealing with occupational
health and safety however described. These rights are often the subject of dispute

between employers and unions.

This policy gives an overview of the abuse of WHS right of entry powers and the
current legal framework that sets out the powers and procedures for entering a
workpiace under a WHS right of entry permit. The policy then sets out Master
Builders’ proposal for reform and sets out recommendations to ensure that WHS

right of entry powers are only used for legitimate purposes.

ABUSE OF WHS RIGHT OF ENTRY

The Cole Royal Commission into the building and construction industry was the first
national review of conduct and practices in the building and construction industry in
Australia. The principal reasons given by the then Minister for Employment and
Workpiace Relations for commissioning the inquiry included high levels of complaint
about freedom of association ('no ticket no start'), a strike rate that was five times
the national average, massive variations in commercial construction costs from
state to state as a result (sometimes as much as 25 per cent), and concerns about

violence and intimidation on building sites,® which is clearly a WHS issue.

A For example: Occupetlonal Heailh and Safety Act 2004 (Vic) and Occupational Safety and Health Act 1984

(WA).

Final Report ofthe Royal Commission into the Building and Construction Industry, Summary of Findings and

Recommendations, volume 1. February 2003. 3.
® Current Issues Briefno. 30 2002-03, Building industry Royal Commission: Background, Findings and

Recommendations.
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2.2The Cole Royal Commission reported that:

OHA&S is often misused by unions as an industrial tool. This triviailses
safety, and deflects attention away from real problems. The scope for
misuse ofsafety must be reduced and if possible eliminated.

2.3 The Royal Commission found that misuse of safety for industrial purposes
compromises safety in important respects:

« ittrivialises safety, and deflects attention away from the real resolution
of safety problems on sites;

+ the view that unions manipulate safety concerns Inhibits the unions’
capacity to effect constructive change;

+ the widespread anticipation that safety issues may be misused may
distort the approach thatis taken to safety; and

+ time taken by health and safety regulators to attend and deal with less
important issues detracts from their capacity to deal with more
substantial Issues elsewhere.®

2.4 One of the responses to the Cole Royal Commission was the passage of the
Building and Construction Industry improvement Act 2005 (Cth) (BCIl Act). Section
36(1)(g) of the BCIlI Act, which is now repealed, provided that employees and others
were not taking building industrial action where:

the action was based on a reasonable concern by the employee about
an imminentrisk to his or her health or safety; and

the employee did not unreasonably fail to comply with a direction of his
or heremployer to perform other available work, whether at the same or
another workplace, that was safe for the employee to perform.

2.5 This provision proscribed the taking of industrial action on the basis of spurious
WHS grounds. Despite this provision, employers In the construction Industry
reported that abuse of WHS continued to be a problem and is confronted regularly
and, on some sites, on a regular basis over protracted periods. The former
Australian Building and Construction Commissioner brought a number of cases of
abuse of WHS for industrial purposes to the courts.®

Above n1, 57.

®Above n1,102.
®See for example: Cruse v Constniclion, Forestry, Mining & Energy Union {2009) 187 IR 335; Alfred v Wakelin
(No 4) (2009) 180 IR 335; Draffin v Construction, Forestry, Mining & Energy Union (2009] FCAFC 120; Hadgkiss

V Construction, Forestry, Mining & Energy Union (2008) 178 IR 123.
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2.6 The introduction of the Fair Work Act 2009 (Cth) (FW Act) changed this law.
Section 19(2) of the FW Act excludes from the notion of Industrial action, action
taken by an employee based on his or her concern about an Imminent risk to their
health or safety and where they have not unreasonably failed to comply with an
employers’ direction to perform other available work. The onus of proof appears
not to be the same as was under the BCIl Act per CFMEU v Hooker Cockram
Projects NSW Pty Ud” where Master Builders intervened. The Full Bench of the
then Fair Work Australia was of the opinion that the decision to notinclude a similar

provision into the FW Act was Intentional.

2.7 There have been many examples of unions using spurious health and safety issues
as justification for the disruption of work on construction sites. For example, in the
recent case of Laing O Rourke Australia Pty Ltd v CFMEU," the allegations by the
Construction, Forestry, Mining and Energy Union (CFMEU), the Communications,
Electrical, Plumbing Union (CEPU) and Builders Labourers Federation Queensland
(BLF) of serious workplace health and safety issues were contradicted by an
independent inspection conducted by Work Flealth and Safety Queensland.® Justice

Collier stated that:

The contrary views upon which the union officials appeared to insist
during the inspection, in the face of the views adopted at the site by
WHS Qtd, suggest an agenda by the relevant union officials other than
a pure interest in workplace health and safety issues.

2.8 The Building and Construction Industry (Improving Productivity) Bill 2013 introduced
by the Abbott Government contains a clause which stipulates that ‘whenever a
person seeks to rely on [the health and safety exception for industrial action], the
person has the burden of proving the paragraph applies'.”” Master Builders
supports the re-establishment of this provision, l.e. the reverse onus of proof

criterion. Master Builders contends that the reverse onus of proof provision should

also be Inserted Into the FW Act.

2.9 Master Builders submits that the reverse onus of proof provision contained in the
repealed BCIl Act is essential If disruption of work on dubious WHS grounds is to be

eliminated. The reintroduction of the repealed reverse onus of proof provision will

A2013] FWAFB3658 at [4].
®12013) FCA 133.
®Ibid, at |33],
Ibid, at [33J.
Building and Construction Industry (Improving Productivity) Bill 2013, clause 7(4),
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essentially forestall the misuse of safety but protect the rights of employees to

refuse to perform duties which are genuinely unsafe.

Recommendation 1

The person that seeks to rely on a reasonable concern about an Imminent risk to his or her
health and safety, as a defence to taking industrial action, has the burden of proving that the
Imminent risk exists.

Master Builders is aware of the Industry practice of some union officials who enter a
workplace to inquire about the suspected contravention of WHS laws, find a
dubious WHS hazard, warns workers that they are exposed to a serious risk to their
health or safety, and then directs that the workers cease work. The entire project
then shuts down and ail workers walk off the job under the guise of WHS concerns.
Master Builders submits that this behaviour needs to be Investigated by WHS
regulators and breaches of the cessation of unsafe work provisions of the WHS Act,
including the requirement to undertake alternative work, need to be enforced, ifitis
found that a WHS permit holder has pressured a worker or group of workers into
ceasing work where that cessation is not in response to a reasonable concern that
the worker would be exposed to a serious risk emanating from an Immediate or
imminent exposure to a hazard, the WHS permit holder should be prosecuted for

contravening the permit conditions.

Recommendation 2

WHS permit holders that are found to have contravened their permit conditions should be
prosecuted and the WHS permit holder’s permit should be suspended or revoked.

2.1

Master Builders Is also aware of a number of abuses of right of entry in the
construction Industry where builders are faced with flagrant breaches of the right of
entry laws with some industry participants wearing trespass prosecutions as a
badge of honour.”* This abuse Is especially evident in relation to WHS where
urgent Government action to resolve the potential conflict between s121 and s146
of the harmonised WHS Act Is required, in particular, the drafting of section 146 of
the WHS Act makes It unclear whether or not the phrase 'or disrupt any work at a
workplace’ is intended to be read as being conjunctive or subjunctive, If the phrase

is conjunctive, then the qualifier 'intentionally and unreasonably’ would apply to a

'Union Boss Arrested in Perth' (WA Todayl, 4 February 2011), http://www.watodav.com.auAva-nevvs/union-
boss-arfested-iri-oerth-2011G2Q4-1 aQlv-html accessed 20 November 2013.
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disruption to work, if the phrase is subjunctive, then any disruption to work wouid
appear to be prohibited which, prima facie, appears to be at odds with the very
broad right of entry granted by s121 ofthe WHS Act. Master Buiiders has received
reports thatthe WHS Act Is being used to gain entry where disruption follows, as we

now illustrate.

2.12 On 8 October 2010, CFMEU organiser, Derek Christopher, entered a building site in
Bourke Street, Melbourne, While on the site, the organiser verbally abused and
assaulted a project manager. The organiser was fined by the Melbourne
Magistrates Court. The CFMEU was also fined $10,000 by the Federal
Magistrates Court after it admitted that the same organiser, Derek Christopher,
repeatedly abused a site manager and threatened him with assault at a building site

in La Trobe Street, Melbourne in October 2009.”"

2.13 in Darlaston v Parker,"" the Federal Court of Australia found that three CFMEU
officials had breached the then Workplace Relations Act 1996 (Cth) while on a
building site under a right of entry permit on 3-4 December 2008. The three union
officials failed to follow a reasonable safety Instruction, namely to undergo a brief
safety induction before entering the site.’® The Court also found that CFMEU
official, Thomas Mitchell, was also in breach of the Act by not following a
reasonable request to come down from scaffolding,”* CFMEU official, Brian Parker,
was in breach for hindering and obstructing workers,’®and Thomas Mitchell was
found to be acting in an improper manner when he intentionally drove his car into a

cyclone fence, endangering a bystander.”®

Recommendation 3

WHS right of entry permit holders should be required to have completed site specific
induction before being able to enter a site.

Steve Butcher, 'CFMEU offfcial Derek Christopher fined for assaulting manager’ {The Age. 28 August 2013),
httpVAwvw.theaQe.com.au/victorla/cfmeu-official-derek-christcDher-fined-for-assauKinQ *manager-20130828-
2spop.himl. accessed 8 November 2013.

FairVi/ork Building and Construction, 'Vic CFMEU penalised $10,000 for abuse and assault threats’ (media
release, 21 February 2012). http://www.fwbc.Qov.au/vic-cfmeu-penalised-10G00-abuse-and-assault-threals.
accessed 8 November 2013.

'®[2010] PGA 771.

Ibid, at [125].
AMbtd, at [144].

Ibid at [165].

Ibid at [193],
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2.17

2.18
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The Federal Magistrates Court fined the CFMEU and two of its organisers, Michael
Poweii and Alex Tadic, for encouraging workers to stop work on a Victorian project
on 31 January 2008.7»° While on the site it was alleged that Mr Tadic refused to
comply with requests made by Victoria Police for him to leave the site and
repeatedly swore at the police officers and encouraged them to well

shoot",»

Other historical, albeit well documented, examples below show blatant examples of
abuse of WHS rights by the CFMEU or its officials; these cases comprise the tip of

the iceberg.

In Cruse v CFMEU and Stewart™ a bus which was travelling to a site was Involved
In a 'near miss’ with a train at a level crossing. A stop-work meeting was calied
while the OHS committee discussed the Issue. The site OHS representatives
agreed thatitwas safe for the workers to return to work. By the end of the day, the
head contractor had repainted the lines on the road, installed electronic signs and
erected a stop-sign. Despite this, the workers voted to go on strike for 10 days.
Penalty of $35,000 imposed on the CFMEU and a penalty of $7,000 Imposed on the

CFMEU official ($3,500 suspended for 12 months).

In Alfred v Wakelin, Abela, Batzioff, Jones, OVonnor, CFMEU, CFMEU OLD
branch, FEDFA OLD, AWU and AWU (NSW),"» a maggot was found Inside an
employee's lunch box. The unions claimed this constituted “...major hygiene
concerns with the camp”. The workers went on strike twice for a total of 4 days.
Two NSW Health Inspectors conducted an Inspection and neither found serious
breaches of hygiene standards. The CFMEU notified the AIRC of a dispute
relating to the hygiene standard. The AIRC accepted that while the performance of
the caterer had been less than exemplary the claim of safety problems was not

convincing.

In A & | SjUestri Pty Ltd & Hadgkiss v CFMEU, CFMEU (NSW), Primmer, Lane &
Kelly,the CFMEU took action with intent to coerce a head-contractor to terminate

its contract with Slivestri because Silvestri didn’t have a union EBA. With Intent to

'Trade union and two officials fined' {The Ausfralian, 7 April 2011),
htto://www .theaustrailan.com,au/news/iatest-news/trade-union-and-two-officials-fined/storv-fn3dxitv-
1226035600885. accessed 12 November 2013.

Office ofthe Australian Building and Conslructlon Commissioner, 'ABCC v Powell and Tadic' (Backgrounder, 15 July 2011),
h»D:/Avww.fv/fac.Qov.au/sltes/default/files/20110715ABCCvPowellAfKITadic BG.odf. accessed 8 November 2013.
"[2007]JFMCA1873.

[2009] FCA 2677.

(2007) FCA 1047.
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coerce the head contractor, the union threatened to call the NSW OHS Authority

and have the job shut down.

Other common examples of routine breach of union right of entry by the CFMEU

noted by Master Builders In 2013 Include the following examples, none of which are

before the courts:

2.191

2.19.2

2.19.3

CFMEU organiser who holds a federal permit enters a construction site
without permission from the occupier or exercising a formal right of entry.
The organiser initially alleges that there is an immediate risk to health and
safety and directs workers to stop work and vacate the site. When
challenged by management on the immediate risk, the organiser advises
that no further work will occur until a CFMEU-appointed health and safety
representative is employed on site. Despite best efforts of site
management, employees of a number of subcontractors engaged on-slte

leave site at the direction of the organiser.

CFMEU official who holds a federal permit enters a construction site
without permission of the occupier or exercising a formal right of entry.
When told by site management to leave as he has no right to be there, he
refuses to follow the formal right of entry process and threatens to close
down the site (and other projects ofthe company) If they seek to have him
removed. The organiser advises site management that he will stop all of
its jobs around Meltx)urne unless they sign the union pattern agreement.
This unlawful demand is refused. The following day, access to five of their
sites is blocked by workers from other sites, allegedly at the direction of the
CFMEU. This results in the prevention of concrete truck deliveries to the

site.

CFMEU organiser who holds a federal permit enters construction site
asserting that it is in accordance with right of entry. The organiser presents
inter alia a Notice of Suspected Contravention (as required under the
Victorian OHS Act) to a subcontractor alleging that the workers had not
been provided with manual handling training and that an Immediate risk to
health and safety exists. Prior to issuing the notice, the organiser had
directed work to cease (something that the organiser has no power to do).
W hilst on site, the organiser advises the subcontractor not to work on the

upcoming long weekend and also seeks to have them appointa CFMEU
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nominated health and safety representative/shop steward. WorkSafe Is
called in and confirms that there was no Immediate risk to workers such
that work should have ceased, but does not follow up on the alleged clear

breach ofthe OHS Act by the CFMEU.

2.20 The reality reported to Master Builders by members Is that In addition to union
reprisals, there Is simply no appetite by the relevant authorities to actively follow up
on right of entry/trespass abuses, which are regularly mischaracterlsed as safety

disputes,

2.21 To ensure that WHS right of entry powers are not abused and only legitimate WHS
issues are being Investigated, right of entry permit holders should be accompanied
by an authorised Inspector from the relevant regulatory body If requested by a
person conducting a business or undertaking (PCBU) who has management or

control of the workplace.

Recommendation 4

Given the history and on-going occurrence of abuse of right of entry for WHS purposes In
the building and construction Industry, any right of entry for union officials should be subject
to them being accompanied by an authorised Inspector from the relevant regulatory body if
requested by a PCBU who has management or control of the workplace.

2.22 This ongoing abuse of WHS jeopardises the objective of achieving a significant and
sustained reduction in building and construction workplace fatalities and injuries
because It does nothing to foster the constructive approach required to achieve this
outcome. The practice of using WHS as a smokescreen for other Issues
denigrates its Importance on building sites and shows gross disrespect to those
who are genuinely seeking to Improve WHS performance. Safety should not be

relegated to a device to obtain workplace relations outcomes.

3 WHS RIGHT OF ENTRY LAWS

3.1 Right of entry for WHS purposes Is authorised under State and Territory WHS laws,
although the FW Act Imposes the following additional requirements on union

officials seeking to exercise those rights:

m A union official who wishes to enter a site for WHS purposes must have

an entry permit under the FW Act as well as a WHS permit.A permit
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holder must produce his or her permit for inspection when requested to do
so by the occupier of the site or an affected employer.

m A permit holder may only exercise right of entry under WHS laws during
work hours.

m A permit holder must not exercise a WHS right unless he or she complies
with any reasonable request by the occupier of the site to comply with any
WHS requirements that apply to the site. For example, a permit holder
may be asked to wear personal protective equipment or follow a particular
route to gain access to partof the site.

m A permit holder must not exercise a WHS right to inspect or otherwise
gain access to an employee record unless the permit holder gives at least

24 hours’ notice.

3.2 An application for a WHS entry permit can only be made by an employee of a
union. Applications to be Issued with a WHS right of entry permit are made to the
Fair Work Commission. The process of obtaining a WHS right of entry permit
should be subject to strict guidelines. Only 'fit and proper’ persons as defined under
an enhanced test advocated by Master Builders® should be able to hold a WHS
right of entry permit. A WHS entry permit gives the holder broad powers to enter
workplaces and investigate WHS issues. Ensuring only fit and proper’ persons are
able to obtain a permit would be a useful vetting tool In this regard. Any person who
has a criminal record or a history of breaches of right of entry provisions should also

not be able to hold a WHS right of entry permit,

Recommendation 5

Only union officials who are fit and proper persons’ should be entitled to exercise the right of
entry under a permit issued by an independent government authority orjudicial officer.

Master Builders Australia, 'Submission on Strengthening Corporate Governance of industrialiv Registered Organisations
Introducing a New Fit and Proper Person Test', Submission made to the Minister for Workplace Relations, 26 August 2013.
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Recommendation 6

The model WHS laws should specify that individuals with criminal records or a history of
breaches of right of entry and related provisions under Commonwealth and/or State and
Territory law should not be eligible to obtain a permit.

3.3 WHS is a complex area in which regulations, codes of practice and guidelines
change frequently, and nowhere is this truer than in the building and construction
Industry. This Is sufficient reason In Itself to require officials who wish to enter a
site for WHS purposes to have specialised WHS knowledge and relevant industry
experience. Right of entry powers are more likely to be inappropriately exercised
by union representatives who do not have relevant WHS training and expertise,
thereby causing disruption to the workplace where there may not be a genuine

WHS issue.

Recommendation 7

Union representatives exercising right of entry powers for WHS purposes should be required
to hold approved nationally recognised WHS qualifications under the Australian
Qualifications Framework system.

3.4 The WHS Act contains two grounds which allow a permit holder to enter a
workplace for WHS purposes. The first ground allows entry to Inquire about a
suspected breach ofthe WHS Actthat relates to or affects a relevantworker. Ifthe
permit holder enters under this ground, he or she may examine employee records
for the purposes of investigating the suspected breach, provided that they give
advance notice. The second ground allows entry Into the workplace in order to
advise or consult on WHS matters. In order to understand how these grounds
should be applied and Interpreted, an interpretative guideline has recently been
published by Safe Work Australia. Although the guideline gives the regulator’s
current view about how the grounds should apply, these matters have notyet been

tested In the courts.

3.5 Union officials entering a site for WHS purposes possess broad but limited powers

on site. They may only:

m  consult with relevant workers In relation to the suspected breach;
m  consult with the relevant person conducting a business or undertaking

(PCBU) aboutthe suspected breach;
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m require any PCBU to allow the permit holder to inspect and make copies
of relevant documents that are kept at the workplace or are accessible
from a computer that is kept at the workplace; and

m warn any person who the permit holder believes is at risk from exposure

to a hazard.

3.6 Advance notice of entry Is required when the permit holder is entering to inspect
employee records related to a suspected breach or to consult with workers on
health and safety matters. Such notice must be given during usual working hours at
a particular workplace at least 24 hours, but not more than 14 days, before the
entry, if a permit holder enters a workplace to investigate a suspected breach, he
or she must give notice of entry and notice of the suspected breach as soon as is
reasonably practicable after entry. However, the permit holder does not have to
give notice if It would defeat the purpose of entry; for example, result in the
destruction of evidence, or unreasonably delay the permit holder in an urgent case.
Another example is, workers being exposed to a hazard that posed a serious and

immediate threat to their health and safety.

3.7 The Queensland Attorney-General has announced that the Queensland
Government will be introducing amendments to the model Work Health and Safety
Act 2011 (Old) which will require WHS right of entry permit holders to give at least
24 hours' written notice before they can enter a worksite to inquire into a suspected
breach of the WHS Act." Master Builders submits that requiring a permit holder to
give at least 24 hours’ written notice during usual working hours in ail circumstances
before they enter a worksite wouid help to curb the misuse of WHS right of entry
laws where work health and safety Is used as a guise for industrial relations ends.
WHS permit holders that breach the conditions of their right of entry permit should

be subject to the civil penalties contained in the model WHS Act.

?® The Hon Jarrod Bleljie, 'Governmentto stamp out right of entry abuses' (Press Release, 5 October 2013).
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Recommendation 8

Each jurisdiction should amend its model V*orR Health and Safety Act to require any WHS
permit entry holder wishing to enter a workplace to give at least 24 hours’ written notice

during usual working hours In all circumstances.

If a WHS permit holder fails to adhere to these notification requirements, that WHS permit
holder must be penalised for breaching a condition ofthe WHS entry permit.

3.8

3.9

A WHS safety permit holder Is not currently required to give prior notice when
entering a workplace to Inquire Into a suspected breach of the WHS Act. However,
as soon as reasonably practicable after entering the workplace the WHS permit
holder must give notice of entry and the suspected breach to the PCBU, and the
person with management or control of the workplace. When providing this notice
the WHS entry permit holder Is not required to identify specific safety concerns, but
may only enter Ifthey have a reasonable suspicion thata breach Is occurring or has
occurred. The interpretative guideline states that to have a reasonable suspicion,
the entry permit holder must have some information about the events that have
caused, or are causing the breach; for example, a complaint from a worker which
details the events that constitute a breach. However, as permit holders do not
need to reveal their reasonable suspicion to the employer upon entry, It will be

difficult for employers to assertthat a permit holder has entered unlawfully.

In addition to the general entry notice requirements, the notice of entry to Inquire
abouta WHS breach must Include, as far as reasonably practicable, the particulars
of the suspected breach. The requirement makes entry permit holders accountable
for the proper exercise of right of entry. An Inability to provide particulars may call
Into question the reasonableness of the belief that a breach occurred. Alternatively,
knowledge of the particulars of the suspected breach better Isolates safety

concerns.

Master Builders recommends that those who enter a worksite for safety reasons
should be required to supply a report to the PCBU detailing any conversations and
actions taken while at the workplace, the details of any alleged contravention of the
WHS Act, and whether any serious risk to the health and safety of a person
emanating from an immediate or Imminent risk and, If so, any details about the
situation that are known by the WHS entry permit holder. This information will not
only support the legitimacy of the entry but will also add to the state of knowledge of

safety hazards,

Page 12



Master Builders Auslraiia -- National WHS Right of Entry Policy 2034

Recommendation 9

Each jurisdiction amend its model Work Heaith and Safety Actto require a WHS permit entry
hoider to provide a written report as soon as practicable but at least within 14 days from
the date of entering a workplace. The report should be lodged with the regulator and served
on the PCBU. it should contain the foliowing information:

. The WHS entry permit hoider’s fuli name and signature;

. The permit number;

. The name and address ofthe workpiace that was entered;

. Detaiis of conversations and actions taken by the WHS entry permit holder when
attending the workplace;

. Details of any alleged contravention of the Act that, in the opinion of the WHS entry

permit hoider, has occurred; and

Whether there was considered to be a serious risk to the heaith and safety of a
person emanating from an immediate or imminent risk and, If so, any details about
the situation known to the WHS entry permit hoider.

Where multiple WHS entry permit holders attend a workplace on the same occasion, each
WHS entry permit hoider is required to submit an individual report. Failure by a WHS entry
permit hoider to provide a report in accordance with this provision should be grounds for a
suspension or revocation ofthe WHS entry permit hoider’s permit.

3.11 Master Builders also recommends that each jurisdiction's work heaith and safety
reguiator impiement a right of entry complaints system whereby persons conducting
a business or undertaking are able to report suspected abuses of WHS right of
entry. The reguiator would then be required to investigate the compiaint and report
back to the complainant within a reasonable period oftime, This complaints system
may go some way to deterring unlawful or inappropriate behaviour by WHS right of

entry permit holders.

Recommendation 10

Each jurisdiction’s work health and safety regulator should implement a right of entry
complaints system whereby persons conducting a business or undertaking are able to report
suspected abuses of WHS right of entry. The regulator wouid then be required to investigate
the compiaint and report back to the complainant within a reasonable period of time.

It should be grounds for the suspension or revocation of the WHS permit hoider’s permit, if

the WHS permit holder has been found to have intentionally breached WHS right of entry
laws or has breached WHS right of entry laws on multiple occasions.
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CONCLUSION

The abuse by unions of WHS right of entry laws is widespread within the building and
construction industry. When unions use 'safety issues' as a means of entry into construction
sites to push industrial relations agendas, they devalue the importance of safety in the
workplace. Master Builders acknowledges that unions play an important role in ensuring
that workers are protected at work. However, unions are not work health and safety
regulators and need to play a constructive role in promoting safety at work instead of using it
as an industrial relations weapon. Master Builders contends that there would be a reduction
of WHS abuses and malpractice by adopting the 10 recommendations of this policy, creating
an environment of WHS best practice by eliminating the devaluing of 'safety’ by permit

holders under the guise of industrial relations purposes.
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