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Dear Chair

On behalf of the Queensland construction industry Master Builders supports the Work Health and 

Safety and Other Legislation Amendment B ill 2014,

Master Builders is the peak industry association representing building and construction in Queensland 

since 1882. W ith approximately 8,700 members, Master Builders is the voice o f the industry. Master 

Builders is a vocal advocate of workplace health and safety in Queensland.

The purpose of this submission is to highlight the almost daily misuse of right o f entry provisions 

under current W ork Health and Safety legislation and to restore balance to Queensland construction 

workplaces while promoting safe workplaces for all industry participants. The introduction o f a 24 

hour notice period p rio r to union entry should minimise unlawful entry and prevent unions disrupting 

worlq^laces under the guise of Work Health and Safety.
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John Crittall

Director Construction and Policy
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M aster Builders Submission to the Finance and A dm in is tra tion  Committee on the WHS Union R igh t O f Entry  

Introduction

The safety and health of all participants in  the building and construction industry is of the upmost 

importance to Master Builders. Master Builders is a strong supporter and active participant in 

promoting a healthy and safe construction industry in Queensland.

Master Builders Queensland is a member of Master Builders Australia w ith  over 33,000 member 

companies across every state and te rrito ry  in Australia. The attached Master Builders Australia 

‘N ational W ork Health and Safety R ight o f  Entry Policy 2014’ gives an overview of the abuse o f WHS 

righ t o f entry powers and the current legal framework that sets out the powers and procedures for 

entering a workplace under a WHS right of entry permit. The national policy tlien sets out Master 

Builders' proposal for reform and sets out national recommendations for all jurisdictions to ensure 

that WHS right of entry powers are only used for legitimate purposes.

Master Builder Supports Queensland’s Amendment Bill

Master Builders regards the amendment b ill as a significant step towards addressing the problem of 

union officials abusing WHS right of entiy. Union entry to construction sites under the current WHS 

right o f entry laws without notice through section 117 ‘Entiy to inquire into suspected contraventions' 

of the Work Health and Safety Act 2011'^ has caused a profound impact upon the productivity of our 

industry and the abuse of safety as an industrial weapon.

The industry needs improved compliance from perm it holders under the Act. Unions officials 

routinely breach current Right o f entry provisions and regularly d isrupt work in breach of their 

perm it obligations, Sites are regularly stopped w ith  union interference and little  effort is made by the 

perm it holders to find suitable duties for those affected by the alleged safety concerns.^

Restoring the balance

Master Builders seeks to restore the balance between union righ t o f entry and the reasonable 

management of health and safety. The continual harassment on construction sites by unions with 

unreasonable requests causes disruption to the workplace and productivity losses cannot continue. 

Unions are provided w ith significant wide-ranging povyers to enter worlcplaces to represent their 

members and monitor reasonable safety standards. This goal has lost its significant meaning in our 

industry where builders are required to submit to unreasonable requests and abuse o f these powers.

 ̂ W orkH ealth  and Safety A c t 2011 
 ̂ Ib id , a t sections 146, 86 and 84
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We need to restore the balance between the employer, workers and their safety w ithout unnecessary 

union interference.

Master Builders supports the reasonable management of safety and applauds the excellent work o f WHS 

Queensland and its Inspectors. Inspectors are often in the front line dealing w ith  and responding to 

unreasonable union demands. In general the construction unions have no regard for what constitutes 

'a reasonable response', ‘alternative work' or 'unaffected areas'.

Anecdotal Examples Provided by Members:

The following are examples of moderate to m inor safety issues that illustrate the abuse of union 

power in relation to WHS issues. They do not justify the stoppage of all works on site but the union 

practice is that all the workers sit down for any safety issue w ith the concept of alternative work 

completely alien to the unions. The union permit holders completely disregard section 146 'WHS 

entry perm it holder must not delay, hinder or obstruct any person or disrupt w ork at workplace'^ w ith  

stoppages occurring on a weekly if  not daily basis in  Queensland. A number of issues demonstrating 

where sites have been disrupted include:

Emergency Lighting: Union officials stop all employees working on a major construction project as 

there was no battery backup for lights in the amenities.

Union officials stop all employees working on a major construction project as 

there was no battery backup for emergency stairwell lights.

Evacuation Plan; Union officials stop all employees on site to conduct a fire dill w ithout notice,

w ithout consultation and w ithout regard for the productivity of workers.

Fire extinguishers: Union officials stop all employees working on one level o f a construction

project as there was not three separate fire extinguishers despite the two 

extinguishers complying w ith  all fire requirements.

Site Access &  Egress: Union officials stop all employees working on site as one of the two emergency 

stairwells was partly wet from  rain or if  rubbish bins are blocking an exit.

Amenities: Union officials stop all employees working on a major construction site due to

any of the following: insufficient toilets, insufficient water coolers, d irty toilets, 

no covered wallcways to amenities, insufficient seating for all site workers, a 

minor urine spiil, no plumbed in toilets and insufficient tables.

W orkH ea lth  and Safety A c t 2011
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Dewatering Following rain the union enter site and sit the workforce In the lunch rooms

until the full site is inspected and dewatering is conducted. The union prevent 

workers returning to work in dry unaffected areas.

Housekeeping: The union stop all workers on site while three of four workers clean the site.

Two Stair Access: The union stop all workers on site when there is no second set of stair access to

a w ork area despite there being no such legislative requirement.

Emergency access: The union stop workers on site w hilst they conduct a review of emergency

access and rescue from Jump-forms or tower cranes regardless of any p rio r 

liaison w ith  and drills w ith Queensland Fire and Rescue by the builder.

We must have the 'rule of law'

Work Healtli and Safety Queensland has failed to take any prosecutions under section 138 ‘Application 

to revoke WHS entiy perm it^ despite knowing a problem existed.

Master Builders is aware of the industry practice o f some union officials who enter a workplace to 

inquire about the suspected contravention of WHS laws, find a dubious WHS hazard, warns workers 

that they are exposed to a serious risk to their health or safety, and then directs that the workers cease 

work. The entire project then shuts down and all workers walk off the job under the guise of WHS 

concerns.

Master Builders submits that this behaviour needs to be investigated by WHS Queensland as the 

regulator. In line w ith  our national policy, if  a WHS perm it holder has pi'essured a worker or group of 

workers into ceasing w ork where that cessation is not in response to a reasonable concern of that 

individual worker being exposed to a serious risk.,the WHS perm it holder should be prosecuted by WHS 

Queensland for contravening the permit conditions. WHS Queensland know the problem is not a small 

or m inor one. "WHS inspectors have responded to 57 righ t o f  entry disputes since July 2011 and found the 

m ajo ri^  o f the safety issues raised were not immediate or imminent risks to workersA"

4 W ork Health and Safety A c t 2011
STheHon Jarrod BlelJIe, 'R eform s ensure safer and m ore productive  w o rks ite ' (Press Release, 13 February 2014).
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Master Builders is committed to working w ith  WHS Queensland to implement a righ t of entry 

complaints system whereby persons conducting a business or undertaking are able to report 

suspected abuses o f WHS right o f entry, Contact w ith  WHSQ should ensure Inspectors are available to 

provide advice and visit sites upon request and investigate perm it breaches by union officials,

Master Builders urges WHS Queensland to work harder on enforcing the perm it conditions. We must 

have the 'rule of law’ and stop safety being used as in industrial weapon in Queensland.

National consultation is an unnecessary delay

Master Builders supports allowing for codes of practice adopted in Queensland to be approved, varied 

or revoked without requiring national consultation, as is currently required by the WHS Act

The Industry supports Safe Workplaces.

Safety committee meetings are conducted on projects in Queensland for approximately two to three 

hours per week. They consist of up to twenty members, including both employees of the builder, 

safety representatives, workers and subcontractors. Members also consist of dedicated work health 

and safety staff engaged by the builder. Safety committee meetings are an important investment in 

communication due to the dynamic changing environment on sites. Committee meetings are further 

supported by weekly 'safety walks involving up to 20 committee members which consist o f a four to 

six hour inspection. This weekly safety walk allows for prompt identification and rectification of 

hazards and risks on the project.

Building projects must also prepare detailed WHS Management Plans which outlines the risks present 

and safety processes in place for the project The safety plan is communicated to subcontractors and 

their employees. This document is used as the basis for a site safety induction of every worker that 

comes onto the project. Workers are also required to participate in tool box meetings which ensure 

that relevant safety issues are communication to all workers.

The building industry is also well represented by independent construction specific inspectors from 

Workplace Health and Safety Queensland (WHSQ). Currently 40% o f WHS Queensland inspectorate 

allocation is to the construction industry which allows most builders to receive a v is it from a WHS 

Queensland inspector on average once every two weeks. The process also allows inspectors to engage 

w ith builders and identify any safety issues, and i f  required issue a relevant notice.
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W ith these processes in place^ the additional burden o f union work health and safety inspections and 

demands w ithout notice completely frustrates the operation of sites, lowers productivity and distracts 

site based WHS staff from managing the site as opposed to reacting to unreasonable union demands.

Incident Response

In the event of a critical incident, projects follow a detailed incident management process which has 

been put in place to ensure the incidents are liandled promptly and safely. A documented critical 

incident plan exists which clearly outlines the processes that are to be followed in the case of an 

incident including;

• Immediately contacting emergency services

• Contacting Workplace Health and Safety Queensland and working w ith industry specific 

inspectors through the investigation process

• Clearing workers from any affected areas to ensure their safety or evacuating the site if  

required

« Prompt lodgement of an incident report to Workplace Health and Safety Queensland

• A thorough investigation o f the incident by internal health and safety staff w ith key actions and 

recommendations outlined and reviewed

• Providing support through employee assistance programs to workers

The building unions completely oppose the proposed laws on the basis that they w ill not be 

allowed to attend sites after a critical incident. The policy steps outlined above clearly 

demonstrate the ways in which the PCBQ w ill respond to an incident w ithout the need for any 

th ird  party interfei'ence. In some circumstances the PCBU also has an obligation to notify WHSQ.

Further amendments to strengthen proposals

As detailed in  this submission and our attached national policy there have been many examples of 

unions using spurious health and safety issues as justification for the disruption of work on 

construction sites. A Queensland example can be found in the recent case ofLaing O'Rourke Australia 

Pty Ltd V CFMEUf the allegations by the CFMRU, the CEPU and the BLF of serious workplace health and 

safety issues were contradicted by an independent inspection conducted by Work Health and Safety 

Queensland.7 Justice Collier stated that:

6 [2013] FCA133,
7 Ibid, at [33].
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The contrary views upon which the union officials appeared to insist during the inspection, in the 

face o f the views adopted at the site by WHS Qld, suggest an agenda by the relevant union 

officials other than a pure inter'est in workplace health and safety issues.^

The Building and Construction Industry (Improving Productivity) BUI 2013 introduced by the Abbott 

Government contains a clause which stipulates that 'whenever a person seeks to rely on [the health and 

safety exception fo r  industrial action], the person has the burden o f  proving the paragi'oph applies'.'^

Master Builders contends that the reverse onus of proof provision should also be inserted into the 

WorkHealth and Safety Act 2011 amending section 84 'Right o f worker to cease unsafe work’.

Master Builders submits that the reverse onus of proof provision w iil essentially forestall the misuse 

of safety but protect the rights of employees to refuse to perform duties which are genuinely unsafe.

Case studies for restoring the balance ft om the Federal Court or Fair Work Commission

Master Builders aclmowledges the importance o f health and safety in the workplace and that unions 

have a roie in representing the interests of their members. However the behaviour of union officials 

must be conducted in a reasonable way and safety is too important to be used as an industrial weapon 

when they don't get their own w ay.. The below Queensland case studies are examples of the complete 

disregard by the construction unions to the productivity of workers and utilising the current safety 

laws as an industrial weapon to achieve industrial outcomes.

The following four case studies represent a small number of the stoppages and disruptions caused by 

unreasonable and often unlawful behaviour on Queensland construction sites in  the name of safety, 

Builders are extremely reluctant to enforce the WHS right of entry laws due to the well documented 

culture of fear, intimidation, coercion, and reprisals that exists in our industry.

The case studies highlight the disregard for section 146 'WHS entry perm it holder must not delay 

hinder or obstruct any person or disrupt work at workplace’!'̂  and obligations under the Act to carry 

out suitable alternative w ork under sections 8 6 ' Worker to notify i f  ceases work’ and section 87 

'Alternative work'^k

8 Ib id , a t [33].
^B u ild in g  and Construction Industry  (Im p rov ingP roduc tiv ity ) BUI2013, clause 7 [4 ), 

W orkH ealth  and Safety A ct2011  
Ibib, at section 86 and section 84
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Case Study One:

The CFMEU and BLF utilising the current safety laws to unreasonably disrupt construction projects 

w ithout notice over safety concerns. The Fair W ork Commission (FWC] in matter C2013/5072 Lend 

Lease Project Management & Construction Australia Pty Ltd and Construction, Forestiy, Mining and 

Energy Union; Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied 

Services Union a/Australia^^ determined the unions actions were unlawful industrial action and not a 

genuine safety stoppage.

The 7 level project experienced a sewage leak o f between five to ten square meters from a temporary 

to ile t facility at level three on Thursday 4 July 2013, The project continued to work on the Friday and 

Saturday, however on Tuesday 9 July (five days later), approximately 185 workers left the project for 

a meeting w ith a union organiser from the CFMEU who later attended the site along w ith an organiser 

from the CEPU, and two Lend Lease union delegates.

The builder was advised that the work force had voted not to return to work for the remainder of the 

day due to a lack o f consultation In relation to the cleaning process undertaken after the temporary 

toilet leak on level three some five days earlier that remained barricaded off.

Site management confirmed that there was no imminent risk and instructed the workers to return to 

work. The builder liad organised a company to inspect and report on the area that would remain 

barricaded.

On Wednesday, 10 July 2013, at 6 am the CFMEU union officials again entered the site through the gate 

w ithout following right o f entry requirements or attending the site office but taking a direct line to the 

basement.

The union conducted a meeting of approximately 185 workers in the basement advising they weren't 

happy w ith the WHS consultation on the previous Friday.

The Organiser was provided w ith  a copy of the inspection report and the Organiser then demanded 

the area be cleaned by a th ird  party  not just inspected by a th ird  party.

During the Fair W ork Commission hearing the CFMEU referred to the work health and safety 

legislation in some detail. Arguing that there is no industrial action if  the workers had taken action 

under section 85 o ftlie  WorkHealth and Safety Act 2 Oi l .

[2013 ] PW C507Z

Page 8 of 16



M aster Builders Submission to the Finance and  A dm in is tra tion  Committee on the WHS Union R igh t O f E n try  

The Union referred to the three elements required to establish this provision.

These are in summary of the relevant parts:

• a reasonable concern.

• a serious risk to the work health and safety of an employee and

• an immediate and imminent exposure to a hazard.

The FWC found that these three elements simply could not be made out on the facts o f the matter^^.

The facts are there was a hazardous spill, It  gave rise to employees' reasonable concern. But the 

evidence was that it  was cleaned up almost a week p rio r to the union taking action^^.

Despite this the union continued to argue that there remained a serious risk to w ork health and safety 

and that there is immediate and imminent exposure to a hazard^s.

There was uncontested evidence by the builder that this small area had been barricaded off from the 

beginning and that the safety procedures was appropriate but not agreed.^®

Master Builders notes the affected area that had been cleaned, represented less than one percent of 

the available work area that exceeded 30,000 square members. This was a clear case of the permit 

holders disrupting the work of 185 workers in breach o f section 146 'WHS entry perm it holder must 

not delay, hinder or obstruct any person or disrupt w ork at w o rkp la ce '.T h e  lack of investigative 

action by WHSQ and the reluctance to hold permit holders accountable under their permits is of 

concern to Master Builders. Compliance w ith the new obligations on perm it holders must form part of 

a new compliance and accountability strategy of WHSQ.

lb ld ,a t [8 3 6 j 
Ib id , a t [836]
Ib id , a t  [836]
Ibid, a t  [838]
W orkH ealth  and Safety A c t 2011
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Case Study Two:

The CFMEU and BLF utilising the current safety laws to unreasonable disrupt construction projects 

w ithout notice or consultation to advance industrial agendas. The Fair Work Commission (FWC) in 

matter C2013/64Z6 Lend Lease Engineering Pty Limited and Construction, Forestry, Mining and Energy 

Union; Australian Building Construction Employees and Builders' Labourers' Federation (Queensland 

Branch] Union o f Employees i^determined the unions actions were unlawful industrial action.

The Fair Work Commission (FWC) found that on 14 October 2013 about 400 employees at the 

Queensland Children's hospital project site did not return to w ork after an evacuation drill. The day 

started around 6 am on Monday^ 14 October when a number of organisers from the CFMEU and the 

BLF sought entry to the site w ithout notice under section 117 'Entry to inquire into suspected 

contraventions' of the WorkHealth and Safely Act 2011

The organisers came on site because they had safety concerns about emergency evacuation 

procedures. The organisers insisted on a drill that day being w ithout notice and at 8.45 am a d rill was 

conducted on the site despite the massive disruption this caused and lost productivity for over 700 

workers on site.

The Fair Work Commission on the evidence o f the applicant found the d rill was successfiil.^o However, 

there was a need for some additional sirens and hand-held gas horns.

FWC found that at the conclusion of the d rill the employer directed all workers to return to work. 

Evidence that was not disputed was that 400 workers who were identified by the employer as the 

CFMEU members did not return to work. The principal contractor stated tha tth is  was unlawful 

industrial action; the unions submits i t  is lawful and allowable under various safety laws. The Project 

Manager’s evidence was that at the end of the meeting the organisers and the Health and Safety 

Representatives (HSR) had said words to the effect, "We're good." The Project Manager submitted that 

this meant there were no further issues on site^L

Further, the Project Manager's evidence was that CFMEU members who had been working on that day 

had been working in the same areas as other trades who returned to work. The implication had been 

that the area was safe for 300 other employees. FWC accepted this view. The unions seek to rely on

[20131 FWC 6426 
Ib id , a t [802]
(bid, a t [003]

21 Ib id , a t [804]
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w ork health and safely provisions to explain the reason why 400 CFMEU employees did not return to 

w ork after the d rill on 14 October,. FWC responded to the submissions in the following manner.22,

Reliance firs tly  on section 118(l](b) that regulates 'Rights that may be exercised white at workplace' of 

the WorkHealth and Safely Act 2011 provides a w ork health and safety entiy perm it holder the right 

to consult w ith  relevant workers in relation to a suspected contravention. One o f the suspected 

contraventions was the concerns about the evacuation drill. Some four months p rio r there had been 

some issues and an evacuation drill had not gone particularly well. The CFMEU and other organisers 

sought to redo the d rill w ithout notice and the employer agreed to do so. The d rill was held on 14 

October. On the evidence of the project builder i t  was successful but the employees did not return to 

w ork after that d r ill .23

The FWC considered having completed the d r i l l  could the employees continue to re ly on the work 

health and safety provisions or was i t  unlawful industrial action?

FWC found and the evidence, which was not disputed, was as follows: the d rill was successful; the 

employees were successfiilly evacuated in 10 minutes; there were some extra enhancements that 

could, in a tim ely way, be implemented, but these were not so urgent that employees could not return 

to work; and finally the organisei's said, as FWC indicated, "We're good." That is, there were no longer 

suspected contraventions.

FWC concluded there was no basis under section 118(l)(b3 to lawfully allow employees not to return 

to work on work health and safety grounds. However, the respondent unions relied on other grounds, 

these are the health and safety representative ground under section 85 ‘Health and safety 

representative may direct that unsafe work cease' of the Work Health and Safety Act2011. This section 

allows representatives to direct unsafe work to cease,

While i t  appears that the consultation between employers, HSRs, organisers and employees did occur 

aj'ound various emergency evacuation procedures, again these are important but i t  does not seem that 

at any time that the requirement of section 85(1) of the W orkHealth and Safety Act 2011 is satisfied In 

that there is no basis on which to cease work as a representative could not have a reasonable concern 

about an exposure o f a worker to a serious risk  to the workers' health or safety emanating from an 

immediate or imminent exposure to hazard.

”  Ib id , a t  [8QB] 
“  Ib id , a t  [806] 

ib id , a t  [807] 
Ib id , a t [800]

Page 11 of 16



Master Builders Submission to the Finance and Administration Committee on the WHS Union Right O f Entry

FWC concluded that the employees' refusal to attend work or perform w ork on 14 October 2013 was 

industrial action in that i t  was not action that was authorised or agreed by the employer and it was not 

based on a reasonable concern about an imminent risk to an employee's health or safety under either 

section 19 ofthe Fair Work A ct2009 or the various w ork health and safety acts to which the FWC 

referred. It is therefore unlawful industrial action^^.

Another clear case o f the perm it holders disrupting the work of 400 workers in breach of section 146 

'WHS entry permit holder must not delay, hinder or obstruct any person or disrupt work at 

workplace’27 This case also demonstrates why the removal ofthe powers of representatives to cease 

work is supported by Master Builders.

Case Study Three;

A further example o f an inappropriate WHS stoppage can be seen in a recent matter before the Federal 

Circuit Court of Australia being Grocon Constructions (Queensland) Ply Ltd v Mason & 0RS[2013] FCCA 

2350F^ The matter was in regards to an alleged unlawful withdrawal of labour by site workers 

following CFMEU and BLF wi'ongly asserting safety issues.

Grocon Constructors (Queensland] Pty Ltd (builder), was engaged in the construction of a project at 

480 Queen Street, Brisbane which experienced a stoppage whilst in its ve iy early stages of 

construction.

On 18 July 2013, at approximately 6:46 am, a representative from the CFMEU and two representatives 

from the BLF, sought and were permitted entry .subject to a notice they produced pursuant to s . l l7  of 

the Work Health & Safely Act 2011 [Qld]. It is to be noted that at that time light rain had just finished 

falling and as a result the workers were in the lunch sheds of the project. It was not in contest that the 

project policy is for workers to stop work if  there is rain.

A meeting was held in  the shed between site workers and representatives ofthe CFMEU and BLF.

After the meeting, the CFMEU and BLF informed the project's General Foreman that the site workers 

would be leaving for the day because of a lack of "covered access/walkways to the amenities." It  was 

also alleged that those representatives advised the General Foreman that the builder ought to install 

coveredwalltways. Further, the representatives informed the General Foreman thatthey would return

Ibid, a t (812]
W orkH ealth  andS a fe lyA ct2011  
[2013 ] FCCA 2350
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to the project on 19 July 2013 and report back to the workers to inform them whether they could 

w ork that day.

On 19 July 2013 at about 7;00am, the Project Manager for the builder, attended the site, Initially, it  

started to rain lightly at that time and at about 7:55am representatives arrived from the BLF

The Project Manager said that shortly after the BLF representative arrived, excavators, which until 

that time had been working notwithstanding the rain, ceased work and the operators of those 

machines made their way to the lunch room.

The Project Manager advised the court that he asked the BLF representative why he had returned and 

what theproblem was w ith  the project. He says that the BLF representative sa id toh im  that hehad a 

problem w ith the uncovered walkways. By that time, approximately 7:55am, the weather liad 

improved and it was no longer raining.

The Project Manager says that the BLF representative then spoke to workers in the lunch room, 

although this was not in his presence and that about IS minutes later the BLF representative and the 

workers left the lunch room, collected their belongings and left the site.

He advised the court that he spoke to the BLF representative as the workers left the site and the 

representative informed him that it  was th e "... workers'decision to leave as they do not believe the 

Project walkways are safe as they may slip and fall."

The court heard material evidence in  the form of an affidavit by an experienced occupational health 

and safety professional, that, notwithstanding the concerns of the workers, the presence of water on 

the concrete in the vicin ity of the work site does not present a hazard. The professional’s risk 

assessment was that the uncovered wallcways presented a negligible impact on the risk of slipping in 

w et conditions. He further noted that the likelihood of slipping on the rough concrete ofthe walkways 

was low, irrespective of whether the walkways were wet or dry.

The union argued that the BLF representative told the Project Manager that the workers did not feel 

safe and that it  was their choice to walk o ff site. That is, that the workers were not induced by 

anything that was stated to them by representatives of the CFMEU and BLF, but it  was a matter of their 

own choice and there was no involvement by them in any material way at all,

Page 13 of 16



Master Builders Submission to the Finance and Administration Committee on the WHS Union Right Of Entry

The builder contends tlia t the statements ought not be viewed in isolation, but rather in a broader 

context, having regard to the history o f the matter. That is, regard must be had not only for the events 

o f today, but also the events of yesterday and the previous presence of representatives ofthe CFMEU 

and BLF on the site. The statements made yesterday, the representatives’ presence today and the 

action which seemed to follow a meeting that ran for 10 to 15 minutes, are all set against the 

background of the agreements, which provide a mechanism for resolution of disputes that arise in the 

worlcplace.

The court, w ithout making any findings of fact, concluded there was sufficient evidence before the 

court to demonstrate that the builder has a sufficient likelihood of success to justify that the CFMEU 

and BLF have been involved in a material way in the alleged unlawful action o f the site worker.s, and to 

that end a p iim a facie case was established.^^

Case Study Four:

Yet another example of an inappropriate WHS stoppage can be seen in a recent matter before the 

Federal Court of Australia being Laing O'Rourke Australia Pty Ltd v Construction, Forestry, Mining and 

Energy Union [2013] FCA 133.^^ The matter was in regards to an alleged unlawful withdrawal of 

labour by site workers for 48 hours following CFMEU, BLF, and CEPU wrongly asserting safety issues.

On 15 February 2013 the builders sought and obtained urgent ex parte interim injunctions in the 

Federal Court against nine respondents -  namely three unions (the Construction, Forestry, Mining and 

Energy Union ('' CFMEU"), the Australian Building Construction Employees and Builders' Labourers’ 

Federation (Queensland Branch) Union of Employees ("BLF") and the Communications, Electrical, 

Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia ("CEPU")) and 

six union officials.

The project is located at the corner of McLachlan and Ann Streets, Fortitude Valley, and is known as 

the "M&A Project". Employees at the site are employed by the second builder, Laing O'Rourke 

Australia Construction Pty Ltd ("LGRAC") which is the head contractor and project manager o f the 

M&A Project, and subcontractors engaged to supply labour and services to the site ("subcontractors").

Ib id , a t [20]
30 [2013] FCA 133 
33 Ib id, a t [2]
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The background to the interlocutory application as alleged by the builders was that the project was 

plagued by high levels of unlawful industrial action. The builder alleged that the current industrial 

action has been instigated by the respondents to coerce LORAC to settle (favourably to the unions] 

issues concerning the right of entiy o f officials and organisers o f the union respondents in respect of 

the worksite, and payment for workers for 19 November 2 0 1 2 . ^ 2

There was a 48 hour withdrawal of labour from this site as a number o f safety issues were identified 

in the commercial building including out o f date electrical leads and electrical equipment, inadequate 

lighting, housekeeping problems and trip  hazards, and incorrectly bu ilt temporary scaffolding^^.

The builder and the unions disagreed as to i f  safety issues at the M&A Project site created an imminent 

risk to the health and safety of any worker at the site.

An inspection report was produced by Workplace Health & Safety Queensland (“WHS Qld”) relating to 

the attendance of inspectors from WHS Qld and the Building Services Authority's Electrical Safety 

Office (''ESQ''] at the M&A Project site on 19 Februaiy 2013. The court reviewed the observations in 

the report that was at the direction o f the regional WHS Qld Director to address issues of safety that 

had been identified by union personnel.

The court evidence was that the ESC Inspector advised that there was no imminent or immediate risk 

to personnel. However the unions did not accept this independent inspection.^s

The court found in awarding the re lie f there was serious questions to be tried including an element of 

abuse in the exercise of rights o f entry by officials of the three unions purportedly pursuant to the 

WHS Act. Then went fiirther to note that allegations of serious worlqjlace health and safety issues at 

the site are contradicted by the safety review conducted by LORAC. More particularly those allegations 

were not supported by the independent inspection conducted by WHS Qld and the ESC on 19 

February 2013.3®

Ib id , a t [10 ]
33 Ib id, a t [15,17,18] 
3'* Ib id , a t [20,33]
33 ib id , a t [20]

33 ib id . a t [33]
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Yet another clear case o f the perm it holders disrupting the work of 185 workers in breach o f sectioji 

146 ‘WHS entry perm it holder must not delay, hinder or obstruct any person or disrupt w ork at 

workplace’37

Master Builders w ill continue to seek the intei’ventlon by WHSQ Inspectors to assist in the resolution 

of genuine safety matters.

Conclusion

Master Builders strongly supports any efforts to curtail any abuses of power by perm it holders. 

Compliance w ith the new laws w ill be essential in  order to achieve the outcomes ought from the 

proposed amendments, Master Builder w ill require assistance from WHSQ Inspectors to ensure 

perm it holders comply w ith their obligations and are prosecuted for any breaches. Master Builders 

Intends to w ork closely w ith WHSQ to ensure these new laws are effective. The PCBU needs protection 

from unlawful conduct and these amendments w ill go along way to assisting all o fthe parties.

The safety o f Queensland construction workplaces is o f utmost importance to Master Builders and we 

acknowledge that unions and their representatives share the same goals of ensuring the health and 

safety of all industiy  participants.

W orkH ealth  and Safety A c t 2011
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LIST OF RECOMMENDATIONS FOR NATIONAL WORK HEALTH AND SAFETY RIGHT 
OF ENTRY POLICY 2013

R e c o m m e n d a tio n 1. The  person  tha t seeks  to re ly  on a reasonab le  concern 
a b o u t an  Im m inen t risk to h is o r he r health and safety, as  a 

de fence  to  tak ing  Industria l ac tion , has the burden o f 
p rov ing  th a t th e  Im m inen t r is k  ex is ts .

R e c o m m e n d a tio n 2. W H S  pe rm it ho lde rs  th a t a re  found  to  have con travened 
th e ir  pe rm it cond itions  shou ld  be p rosecuted and the W H S  
p e rm it h o lde r’s pe rm it shou ld  be suspended  o r revoked.

R e c o m m e n d a tio n 3. W H S  rig h t o f en try  pe rm it ho lde rs  should be requ ired  to 
have  com p le ted  site sp e c ific  induction  be fo re  being ab le  to  
e n te r a site.

R e c o m m e n d a tio n 4. G iven  th e  h is to ry  and  on-goIng occu rrence  o f abuse o f r igh t 

o f en try  fo r  W H S  pu rposes In the  build ing and construction  
Industry, a n y  righ t o f en try  fo r  union o ffic ia ls  should  be 

sub jec t to  them  being accom pan ied  by  an authorised 
in spec to r from  the  re le va n t regu la to ry  body If requested  by 
a PC BU  w ho  has m a n a g e m e n t o r  contro l o f  the w orkp lace.

R e c o m m e n d a tio n 5. O n ly  un ion  o ffic ia ls  w ho  a re  'fit and p rope r persons ’ shou ld  
be en titled  to exe rc ise  the  righ t o f  en try  unde r a  perm it 
issued by an Independen t go ve rn m en t au th o rity  o r jud ic ia l 
o fficer.

R e c o m m e n d a tio n 6. T h e  m ode l W H S  law s shou ld  spec ify  tha t ind iv idua ls  w ith 
c rim ina l records o r a h is to ry  o f  b reaches o f righ t o f en try 
a nd  re la ted  p rov is ions u nde r C om m onw ea lth  and /o r S ta te  
and T e rrito ry  la w  shou ld  n o t be  e lig ib le  to ob ta in  a  perm it.

R e c o m m e n d a tio n 7. U nion o ffic ia ls  exe rc is ing  righ t o f en try  pow ers fo r W H S 
p u rposes  shou ld  be  requ ired  to  hold app roved  nationa lly  
recogn ised  W H S  qua lifica tio n s  u n d e r the A ustra lian  
Q u a lifica tions  F ram ew ork  system .

R e c o m m e n d a tio n 8. E ach ju risd ic tio n  shou ld  a m end  Its m odel W o rk  H ealth and 
S a fe ty  A c t to  re q u ire  a n y  W H S  pe rm it en try  ho lder w ish ing  
to  en te r a  w o rkp la ce  to  g ive  a t ieast 24  hou rs ’ w ritten  no tice  
du ring  usual w o rk in g  hou rs  In all c ircum stances.

If a W H S  pe rm it h o lde r fa ils  to  adhere  to  these  notifica tion 
requ irem en ts  th a t W H S  pe rm it ho lde r w ou ld  be  sub jec t to  a 
pena lty  fo r  b reach ing  a  cond ition  o f the  W H S  en try  pe rm it 
and W H S  regu la to rs  m us t rigo rous ly  app ly  the  law.
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R e c o m m e n d a tio n 9. Each ju r isd ic tio n  am end  its m ode l W o rk  H ea ilh  and S a fe ty  
A c t to  requ ire  a  W H S  pe rm it en try  ho lder to  p rov ide  a 

w ritten  repo rt as soon  as  p rac ticab le  but at least w ith in  14 
days from  th e  d a te  o f en te ring  a w orkp iace . T he  report 
should  be lodged  w ith  the  regu la to r and se rved  on the  
PCBU . It shou ld , con ta in  the  fo llow ing  in fo rm ation:

T he  W H S  en try  pe rm it ho lde r’s fu ll nam e and 
s igna tu re :

♦ T he  p e rm it num ber;

• The nam e  and  address o f th e  w o rkp iace  tha t w as 
entered;

• D eta ils  o f conve rsa tions  and ac tions  taken  by th e  
W H S  e n try  pe rm it ho lder w hen  a ttend ing  the 
w orkp iace ;

* D eta ils  o f  a n y  a lleged  con traven tion  o f the  A c t tha t, in 
the op in ion  o f th e  W H S  e n try  pe rm it ho lder, has 
occurred ; and

W h e th e r th e re  w a s  cons idered  to  be a se rious  risk to 
the hea lth  and  sa fe ty  o f a  person  em anating  fro m  an 
im m ed ia te  o r  im m inen t risk  and , if so, any de ta ils  
abou t the  s itua tion  know n to th e  W H S  en try  pe rm it 
holder.

W h e re  m u ltip le  W H S  en try  pe rm it ho lders  a ttend  a 
w o rkp la ce  on th e  sa m e  occasion, each  W H S  en try  pe rm it 

h o lde r is requ ired  to  subm it an  ind iv idua l report. Fa ilu re  by 
a W H S  e n try  p e rm it h o lde r to  p rov ide  a  repo rt in 
acco rdance  w ith  th is  p rovis ion shou ld  be g rounds fo r  a  
suspens ion  o r revoca tion  o fth e  W H S  en try  perm it ho lder’s 
perm it.

R e c o m m e n d a tio n 10 . Each ju r isd ic tio n ’s w o rk  health  and sa fe ty  regu la to r should  
im p lem en t a r igh t o f en try com p la in ts  sys tem  w he reby  

persons co n d u c tin g  a  bus iness o r undertak ing  are ab le  to 
repo rt suspec ted  a b u se s  o f W H S  rig h t o f  en try . The 
regu la to r w o u ld  th e n  be requ ired  to  inves tiga te  the 
co m p la in t and  re p o rt back to the  com p la in a n t w ith in  a 
reasonab le  pe riod  o f tim e.

i t  should  be  g ro u n d s  fo r the  suspens ion  o r revoca tion  o f the  
W H S  pe rm it h o ld e r’s perm it i f  the  W H S  pe rm it h o lde r has 

been found  to  have  in ten tiona iiy  b reached  W H S  righ t o f 
en try  law s o r h a s  breached  W H S  rig h t o f en try law s on 
m ultip le  occas ions .
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INTRODUCTION

1.1 T h e  sa fe ty  and hea lth  o f  a ll pa rtic ipan ts  in th e  bu ild ing  and  cons truc tion  industry  Is 

o f  the  upm ost im po rtance  to  M aste r B u ilde rs  A ustra lia . M a s te r B u ilde rs  has a range 

o f po lic ies tha t p rom o te  a h e a ith y  and sa fe  construc tion  industry . M aste r B u ilde rs  

a iso  acknow ledges th a t trade  un ions a iso  sha re  these  goa is.

1.2  Union o ffic ia ls  have b road righ ts  to e n te r a w o rkp la ce  fo r w o rk  hea lth  and sa fe ty

reasons u nde r the  m ode l Work Health and Safety Act (W H S  A ct) and o th e r O HS 

leg is la tion .^  T h ro u g h o u t th is  d o cum en t w hen  re fe rence  is m ade  to  w o rk  health  and 

sa fe ty  (W H S ) law  It Inc ludes  th e  laws o f ail ju r isd ic tio n s  dea ling  w ith  occupa tiona l 

hea lth  and sa fe ty  h o w e ve r described . T hese  righ ts  a re  o ften  the  su b je c t o f d ispu te  

be tw een e m p loye rs  and un ions.

1 .3  T h is  po licy  g ives an  o ve rv ie w  o f the  abuse  o f W H S  righ t o f  e n try  pow ers and the

cu rre n t lega l fra m e w o rk  th a t se ts  ou t the  pow ers and  p rocedures  fo r  en te ring  a 

w o rkp iace  u nde r a  W H S  righ t o f e n try  perm it. T h e  po licy  then  se ts  out M aste r 

B u ilde rs ’ p roposa l fo r re fo rm  and se ts  ou t recom m enda tions  to  ensu re  th a t W H S  

righ t o f en try  pow ers a re  on ly  used fo r leg itim a te  purposes.

2 ABUSE OF WHS RIGHT OF ENTRY

2.1 T h e  C ole  R oya l C om m iss ion  in to  the  bu ild ing  and cons truc tion  indus try  w as the  firs t

na tiona l re v ie w  o f co n d u c t and  p rac tices  in th e  bu ild ing  and cons truc tion  industry  in 

A ustra lia .^  The  p rinc ipa l re a so n s  g iven  by the  then  M in is te r fo r  E m p loym en t and 

W orkp iace  R e la tions  fo r  com m iss ion ing  the  inqu iry  inc luded  h igh  leve ls  o f com p la in t 

a b o u t freedom  o f a ssoc ia tion  ('no  tic ke t no s ta rt'), a s tr ike  ra te  th a t w a s  five  tim es 

th e  na tiona l average , m ass ive  va ria tions  in com m erc ia l co ns truc tion  cos ts  from  

sta te  to s ta te  a s  a  re su lt (so m e tim e s  as  m uch as 25  pe r cen t), and concerns abou t 

v io lence  and  in tim ida tion  on  bu ild ing  sites,® w h ich  is c le a rly  a  W H S  issue.

 ̂ For example: O ccupetlonal Heailh  a n d  S afe ty A c t 2004  (Vic) and O ccupational S a fe ty and  Health Act 1984 
(W A).

F ina l R eport o f the R oya l Com mission into the Building and Construction Industry, Sum m ary o f Findings and 
Recommendations, volum e 1. February 2003. 3.
® Current Issues B rie f  no. 30 2002-03, Building industry Royal Commission: Background, Findings and 
Recommendations.
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2 .2  T h e  C o le  R oyal C om m iss ion  reported  that:

OH&S is often misused by unions as an industrial tool. This triviailses
safety, and deflects attention away from real problems. The scope for
misuse o f safety must be reduced and i f  possible eliminated.

2 .3  The  R oya l C om m iss ion  found  tha t m isuse  o f sa fe ty  fo r industria l pu rposes

com p ro m ise s  sa fe ty  in im portan t respects :

•  it tr iv ia lise s  sa fe ty, and de flec ts  a tten tion  a w a y  from  the real reso lu tion  

o f sa fe ty  p rob lem s on sites;

•  the  v ie w  th a t un ions m an ipu la te  sa fe ty  conce rns Inhibits th e  un ions ’ 

ca pac ity  to  e ffec t cons truc tive  change;

•  the  w idesp read  an tic ipa tion  th a t sa fe ty  issues m ay be m isused  m ay 

d is to rt the  approach  th a t is taken  to  sa fe ty ; and

• tim e  ta ke n  by health  and sa fe ty  regu la to rs  to  a ttend and dea l w ith  less 

im portan t issues de tracts  from  the ir capac ity  to  dea l w ith  m ore 

s u b s ta n tia l Issues elsewhere.®

2 .4  O ne o f th e  responses to  the  C o le  R oya l C om m iss ion  w as the  passage  o f the 

Building and Construction Industry improvement Act 2005 (C th) (BC II A ct). S ection  

36(1 )(g ) o f  the  BC II Act, w h ich  is n o w  repea led , p rovided tha t em p loyees and o thers 

w ere  not ta k in g  bu ild ing industria l ac tion  w here :

the action w as based on a reasonable concern by the employee about 
an imminent risk to his or her health or safety; and

the employee did not unreasonably fail to comply with a direction o f his 
or her employer to perform other available work, whether at the same or 
another workplace, that was safe for the employee to perform.

2 .5  T h is  p rov is ion  p roscribed  the  tak ing  o f indus tria l ac tion  on the  bas is  o f  spu rious  

W H S  g rounds. D espite  th is  p rov is ion , em p loye rs  In the  cons truc tion  Industry  

repo rted  th a t abuse  o f W H S  con tinued  to  be a prob lem  and is con fron ted  regu la rly  

and, on  so m e  s ites, on a  regu la r basis o ve r p ro tracted  periods. The fo rm e r 

A us tra lian  B u ild ing  and C onstruc tion  C o m m iss io n e r b rough t a n um be r o f cases o f 

abuse  o f W H S  fo r  industria l pu rp o se s  to  the  courts.®

Above n1, 57.
® Above n 1 ,102.
® See fo r example: Cruse v  Constniclion, Forestry, M in ing & Energy Union {2009) 187 IR 335; A lfred  v  Wakelin 
(No 4) (2009) 180 IR  335; Draffin v  Construction, Forestry, M in ing & Energy Union  (2009] FCAFC 120; Hadgkiss 
V Construction, Forestry, M ining & Energy Union  (2008) 178 IR 123.

Page 2
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2 .6  T h e  in troduction  o f the  Fair Work Act 2009 (C th ) (FW  A c t) changed  th is  law. 

S e c tio n  19 (2 ) o f the  FW  A c t exc ludes from  the  no tion  o f Industria l ac tion , action 

taken  by an  em p lo ye e  based on his o r he r concern  a b o u t an  Im m inen t risk  to th e ir 

hea lth  o r sa fe ty  and w here  they  have n o t un reasonab ly  fa iled  to  com p ly  w ith  an 

e m p lo ye rs ’ d irec tion  to  pe rfo rm  o th e r ava ilab le  w o rk . T he  onus  o f p roo f appea rs  

n o t to  be  the  sam e as  w a s  under the  BCII A c t pe r CFMEU v Hooker Cockram 

Projects N SW  Pty Ud^  w h e re  M a s te r B u ilde rs  in te rvened . The  Full B ench  o f the  

then  F a ir W o rk  A ustra lia  w as o f the  op in ion  th a t the dec is ion  to  no t inc lude  a s im ila r 

p rov is ion  in to  th e  FW  A c t w a s  Intentional.

2.7  T h e re  have  been m a n y  exam ples o f un ions using spu rious  health and sa fe ty  issues 

as  ju s tifica tio n  fo r  th e  d isrup tion  o f w o rk  on cons truc tion  s ites. F or exam p le , in the  

re ce n t ca se  o f Laing O ’Rourke Australia Pty Ltd v CFMEU,^ the  a llega tions  by  the 

C o n s tru c tio n , Fo res try , M in ing  and  E nergy U nion (C F M E U ), th e  C om m un ica tions , 

E lec trica l, P lum b ing  U nion (C E PU ) and B u ilde rs  L a b o u re rs  Federa tion  Q ueens land  

(B L F ) o f se rio u s  w o rkp la ce  health and  sa fe ty  issues w ere  con trad ic ted  by an 

in d e penden t inspection  conducted  by  W o rk  F lealth and S a fe ty  Queensland.®  Justice  

C o llie r s ta ted  tha t:

The contrary views upon which the union officials appeared to insist 
during the inspection, in the face o f the views adopted at the site by 
WHS Qtd, suggest an agenda by the relevant union officials other than 
a pure interest in workplace health and safety issues.

2 .8  T h e  B u ild ing  and C o ns truc tion  Industry  (Im prov ing  P roduc tiv ity ) B ill 2013 in troduced  

by the  A b b o tt G o ve rnm en t con ta ins  a c lause  w h ich  s tipu la tes  th a t ‘w he n eve r a 

person  se e ks  to  re ly o n  [th e  health and sa fe ty  excep tion  fo r industria l ac tion ], the  

pe rson  has th e  bu rden  o f proving th e  paragraph  a p p lie s '.'’ ’ M aste r B u ilde rs  

su p p o rts  th e  re -e s ta b lish m e n t o f  th is  p rov is ion , I.e. th e  reverse  onus  o f p roo f 

c rite rion . M a s te r B u ilde rs  con tends th a t th e  reverse  onus  o f p ro o f p rov is ion  shou ld  

a lso  be  Inserted Into th e  FW  Act.

2 .9  M a s te r B u ilde rs  su b m its  th a t the reverse  onus  o f p ro o f p rovis ion con ta ined  in the  

repea led  BC II A c t is essen tia l If d is rup tion  o f w o rk  on  dub ious  W H S  grounds is to be  

e lim ina ted . T h e  re in troduc tion  o f the repea led  reverse  onus  o f p roo f p rovis ion  w ill

^ 2 0 1 3 ] FW A FB 3658 at [4]. 
® 12013) FCA 133.
® Ibid, a t |33],

Ibid, at [33J.
Building and Construction Industry (Improving Productivity) Bill 2013, clause 7(4),

Page 3
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esse n tia lly  fo res ta ll th e  m isuse  o f sa fe ty  but p ro tec t th e  righ ts  o f  em p loyees to  

re fuse  to  perfo rm  d u tie s  w h ich  a re  genu ine ly  unsafe .

R e c o m m e n d a tio n  1

T he  person  tha t seeks to re ly  on  a reasonab le  concern  abou t an Im m inen t risk to  his o r  he r 
hea lth  and  sa fe ty , as a d e fe n ce  to  tak ing  industria l action , has th e  bu rden  o f p rov ing  tha t the  
Im m inen t risk ex is ts .

2 .10  M a s te r B u ilde rs  is a w a re  o f the  Industry p ractice  o f som e u n ion  o ffic ia ls  w ho  e n te r a 

w o rkp lace  to  inqu ire  a b o u t th e  suspected  con traven tion  o f W H S  laws, find  a 

dub ious  W H S  hazard , w a rn s  w o rke rs  th a t they  are  exposed  to a se rious  risk to the ir 

hea lth  o r sa fe ty , and  then  d irec ts  tha t th e  w o rke rs  cease  w o rk . T h e  en tire  p ro jec t 

then  shu ts  dow n and a il w o rke rs  w a lk  o ff the  jo b  unde r th e  g u ise  o f W H S  concerns. 

M a s te r B u ilde rs  su b m its  th a t th is  b e hav iou r needs to  be  Inves tiga ted  by W H S  

regu la to rs  and b re a ch e s  o f the  cessa tion  o f unsa fe  w ork  p rov is ions  o f the  W H S  Act, 

inc lud ing  the  re q u ire m e n t to  undertake  a lte rna tive  w ork, need  to  be en fo rced , i f  it is 

found  th a t a W H S  p e rm it ho lde r has p ressu red  a w o rke r o r  g ro u p  o f w orkers  into

ceas ing  w o rk  w h e re  th a t cessa tion  is no t in response  to  a rea so n a b le  concern tha t

the  w o rke r w ou ld  be  e xp o se d  to  a se rious risk em ana ting  fro m  an Im m edia te  or 

im m inen t exposu re  to  a hazard , the W H S  pe rm it ho lde r shou ld  be  p rosecuted fo r 

con traven ing  th e  p e rm it cond itions.

R e c o m m e n d a tio n  2

W H S  pe rm it ho lders  th a t a re  fo u n d  to have con travened  th e ir p e rm it co n d ition s  shou ld  be
prosecu ted  and th e  W H S  p e rm it h o ld e r’s pe rm it shou ld  be  suspended  o r  revoked .

2.11 M aste r B u ilde rs  Is a lso  aw are  o f a  n u m b e r o f abuses o f r igh t o f en try  in the

construc tion  Industry w h e re  bu ilde rs  a re  fa ce d  w ith  fla g ra n t b reaches  o f the  righ t o f 

en try  law s w ith som e  indus try  pa rtic ipan ts  w ea ring  tre sp a ss  p rosecu tions as  a 

badge  o f honour.^^ T h is  abuse  Is espec ia lly  e v id e n t in re la tion  to  W H S  w here  

u rgen t G o ve rnm en t ac tion  to  reso lve  the  po ten tia l co n flic t be tw een s121 and s146 

o f the  ha rm on ised  W H S  A c t Is requ ired , in  pa rticu la r, th e  d ra ftin g  o f section 146 o f 

th e  W H S  A c t m akes  It u n c le a r w h e th e r o r not the  ph rase  'o r  d is ru p t any w o rk  a t a 

w o rkp la ce ’ is in tended  to  be  read as being con junc tive  o r  sub junc tive , If the  phrase 

is con junctive , then  th e  q u a lif ie r 'in ten tiona lly  and u n reasonab ly ’ w o u ld  app ly  to  a

'Union Boss Arrested in  Perth' (W A Todayl, 4  February 2011), http://www.watodav.com .auAva-nevvs/union- 
boss-arfested-iri-oerth-2011G2Q4-1 aQlv-html accessed 20 November 2013.
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d is ru p tio n  to w o rk , i f  the ph rase  is sub junc tive , then  a n y  d is rup tion  to  w o rk  w ouid  

a p p e a r to  be p roh ib ited  w h ich , p rim a fac ie , appea rs  to  be  a t o d d s  w ith  the  very 

b road r ig h t o f en try  g ran ted  by  s121 o f th e  W H S  A c t. M aste r B u iid e rs  has rece ived 

reports  th a t th e  W H S  A c t Is being used to  ga in  en try  w here  d is rup tion  fo llow s, as we 

now  illus tra te .

2 .12  O n 8 O c to b e r 2010 , C FM EU  o rgan ise r, D erek C hris topher, en te red  a  bu ild ing  s ite  in 

B ou rke  S tree t, M e lbourne, W h ile  on  th e  site, the  o rg a n ise r ve rb a lly  abused  and 

a ssau lted  a p ro jec t m anager. T he  o rg a n ise r w as fined  by th e  M e lbourne 

M ag is tra tes  C ourt. T he  C FM E U  w as a lso  fined  $10 ,000  by th e  Federal 

M a g is tra te s  C ourt a fte r it adm itted  tha t the  sam e o rgan ise r, D erek C hris topher, 

rep e a te d ly  abused a site m an a g e r and th rea tened  him w ith assau lt a t a  bu ild ing  s ite  

in La T ro b e  S tree t, M e lbourne in O c to b e r 2 0 0 9 .’’ “’

2 .13  in  Darlaston v Parker,''^ th e  Federa l C o u rt o f  A us tra lia  found  th a t th re e  C FM EU  

o ffic ia ls  had b reached  the  then Workplace Relations Act 1996 (C th ) w h ile  on  a 

bu ild ing  s ite  u n d e r a righ t o f e n try  pe rm it on 3 -4  D ecem ber 2008. T h e  th ree  union 

o ffic ia ls  fa ile d  to  fo llow  a reasonab le  sa fe ty  Ins truction , nam e ly  to  u n d e rgo  a  b rie f 

sa fe ty  induc tion  be fo re  en te ring  the  s ite . ’® T h e  C ourt a lso fo u n d  tha t C FM EU  

o ffic ia l, T h o m a s  M itchell, w as a lso  in breach o f the  A c t by  n o t fo llow ing  a 

reasonab le  request to com e dow n from  sca ffo ld in g ,’ ^ C FM EU  o ffic ia l, B rian  Parker, 

w a s  in b reach  fo r h indering  and obs truc ting  w o rk e rs ,’ ® and T h o m a s  M itche ll w as 

fo u n d  to  be  ac ting  in an  im p ro p e r m a n n e r w hen  he in ten tiona lly  d rove  his ca r in to  a 

cyc lone  fence , endangering  a bys ta n d e r.’ ®

Recommendation 3

W H S  righ t o f e n try  pe rm it ho lders  shou ld  be  requ ired  to  have  com p le ted  s ite  spec ific
induction  be fo re  be ing  ab le  to  en te r a site.

Steve Butcher, 'CFM EU offfcial Derek Christopher fined fo r assaulting m anager’ {The Age. 28  August 2013), 
httpVAwvw.theaQe.com.au/victorla/cfmeu-official-derek-christcDher-fined-for-assauKinQ •m anager-20130828- 
2spop.hlm l. accessed 8  November 2013.

FairV i/ork Building and  Construction, 'V ic CFMEU penalised $10,000 for abuse and assault th reats ’ (media 
release, 21 February 2012). http://www.fwbc.Qov.au/vic-cfmeu-penalised-10G00-abuse-and-assault-threals. 
accessed 8 Novem ber 2013.
’ ®[2010] PGA 771.

Ibid, at [125].
^Mbtd, at [144].

Ibid at [165].
Ibid at [193],
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2 .14  T h e  Federa l M ag is tra tes  C o u rt fin e d  the  C FM EU  and  tw o o f its  o rgan ise rs , M ichae l 

P ow eii and  A le x  T ad ic , fo r encou rag ing  w o rke rs  to s to p  w o rk  on a V ic to rian  p ro jec t 

on 31 Ja n u a ry  2008.^° W h ile  on  the  s ite  it w as  a lle g e d  th a t Mr T ad ic  re fused  to 

com p ly  w ith  requests  m ade  by V ic to ria  P olice fo r  him  to leave th e  s ite  and 

repea ted ly  sw o re  a t the po lice  o ffice rs  and e n co u raged  them  to  w e ll 

shoot",^’

2.15 O th e r h is to rica l, a lbe it w ell docum en ted , exam p les be lo w  sh o w  b la tan t exam p les  o f 

abuse  o f W H S  righ ts  by th e  C FM EU  o r its  o ffic ia ls ; th e se  cases  com prise  th e  tip  o f 

th e  iceberg.

2 .16  In Cruse v  CFMEU and Stewart^^ a  bus w h ich  w as tra ve llin g  to  a site w as Invo lved 

In a 'nea r m iss ’ w ith  a tra in  at a leve l c ross ing . A  s to p -w o rk  m eeting w as ca lied  

w h ile  the  O H S  com m ittee  d iscussed  th e  Issue. T h e  s ite  O H S rep resen ta tives  

ag reed  th a t it w a s  sa fe  fo r the  w o rke rs  to  re turn to  w o rk . By th e  end  o f th e  day, th e  

head c o n tra c to r had repa in ted  th e  lines on  the  road, ins ta lled  e lec tron ic  s igns  and 

e re c te d  a  s top -s ign . D espite  th is , the w o rke rs  vo te d  to go  on  s tr ike  fo r  10 days. 

P ena lty  o f  $35 ,000  im posed  on th e  C FM EU  and a  pe n a lty  o f $7 ,000  Im posed  on the  

C FM E U  o ffic ia l ($3 ,500  suspended  fo r 12 m onths).

2 .17  In Alfred v Wakelin, Abela, Batzioff, Jones, OVonnor, CFMEU, CFMEU OLD 

branch, FEDFA OLD, AW U and AW U (NSW ),^  a m aggo t w as found  Ins ide  an 

e m p lo ye e 's  lunch  box . T he  un ions c la im ed th is  co n s titu te d  “ ...m a jo r hyg iene  

co n ce rns  w ith  th e  ca m p ’’. The  w o rke rs  w e n t on s tr ike  tw ice  fo r  a  to ta l o f 4  days. 

T w o  N S W  H ea lth  Inspecto rs  conducted  an Inspection  and n e ithe r found  se rious  

b reaches o f hyg iene  s tanda rds . T he  C FM EU  n o tifie d  the  A IR C  o f a d isp u te  

re la ting  to  th e  hyg iene  standard . T he  A IR C  accep ted  th a t w h ile  the p e rfo rm ance  o f 

the  ca te re r had been less than e xem p la ry  the  c la im  o f sa fe ty  p rob lem s w a s  n o t 

conv inc ing .

2 .18  In A  & I  SiUestri Pty Ltd & Hadgkiss v  CFMEU, CFMEU (NSW), Primmer, Lane & 

K e l l y , th e  C FM E U  to o k  action  w ith  in te n t to coe rce  a  h e a d -co n tra c to r to  te rm ina te  

its  co n tra c t w ith  S lives tri because  S ilves tri d idn ’t have  a  un ion  EBA . W ith  In ten t to

'Trade union and two officia ls fined' {The Ausfralian, 7  April 2011), 
htto://www.theaustrailan.com,au/news/iatest-news/trade-union-and-two-officials-fined/storv-fn3dxitv- 
1226035600885. accessed 12 November 2013.

Office of the Australian Building and Conslructlon Commissioner, 'ABCC v Powell and Tadic' (Backgrounder, 15 July 2011), 
h»D:/Avww.fv/fac.Qov.au/sltes/default/files/20110715ABCCvPowellAfKlTadic BG.odf. accessed 8 November 2013. 
"[2007]FM CA1873.

[2009] FCA 2677.
(2007) FCA 1047.
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coe rce  th e  head con trac to r, th e  un ion  th rea tened  to  call the  N SW  O H S A u tho rity  

and have the jo b  sh u t dow n.

2 .1 9  O th e r com m on exam p les o f rou tine  b reach  o f  un ion  righ t o f en try  by the  C FM E U  

no ted  by M a s te r B u ilde rs  In 2013 Include the  fo llo w in g  exam p les, none o f w h ich  a re  

be fo re  the  courts:

2.19.1 C FM EU  o rg a n is e r w ho  ho lds a fe d e ra l pe rm it en te rs  a  cons truc tion  s ite  

w ithou t pe rm iss ion  from  the  o ccu p ie r o r  exerc is ing  a fo rm a l righ t o f entry. 

T h e  o rg a n ise r in itia lly  a lleges  th a t th e re  is an  im m ed ia te  risk to  health and 

sa fe ty  and  d ire c ts  w orkers  to  s top  w o rk  and  vaca te  th e  site. W hen 

cha llenged  b y  m anagem en t on  the  im m ed ia te  risk, the  o rg a n ise r advises 

th a t no fu rth e r w o rk  w ill o ccu r until a C F M E U -a p p o in te d  health  and sa fe ty 

re p resen ta tive  is em p loyed  on s ite . D esp ite  bes t e ffo rts  o f site 

m anagem en t, em p loyees o f a  n u m b e r o f subcon trac to rs  engaged  on -s lte  

leave s ite  a t th e  d irec tion  o f the o rgan ise r.

2 .1 9 .2  C FM EU  o ffic ia l w h o  ho lds a  fede ra l pe rm it en te rs  a construction  s ite  

w ithou t pe rm iss ion  o f th e  o ccup ie r o r  exe rc is ing  a fo rm a l righ t o f entry. 

W hen  to ld  by s ite  m a n a g e m e n t to  leave  as  he has no  righ t to  be there , he 

re fuses  to  fo llo w  th e  fo rm a l righ t o f  e n try  p rocess  and  th rea tens  to  c lose  

dow n the  s ite  (and o the r p ro jects  o f th e  com pany) If they  se e k  to  have him  

rem oved. T h e  o rg a n ise r adv ises  s ite  m a n a g e m e n t th a t he w ill s top  all o f 

its  jo b s  a ro u n d  M e ltx)u rne  un less th e y  s ign  th e  un ion  pa tte rn  agreem ent. 

T h is  un law fu l dem and  is re fused. T he  fo llo w in g  day, a ccess  to five  o f the ir 

s ites  is b locked  by w o rke rs  from  o th e r s ites , a lle g e d ly  a t th e  d irec tion  o f th e  

C FM EU . T h is  resu lts  in the  p reven tion  o f co n cre te  tru ck  de live ries  to the  

s ite .

2 .1 9 .3  C FM EU  o rg a n ise r w ho  ho lds a fe d e ra l pe rm it en te rs  construction  site 

asse rting  th a t it is in acco rdance  w ith  righ t o f  en try . T h e  o rg an ise r presents 

in te r a lia a  N o tice  o f S uspec ted  C on traven tion  (a s  requ ired  unde r the  

V ic to rian  O H S A c t) to  a  su b co n tra c to r a lleg ing  th a t th e  w o rke rs  had no t 

been  p rov ided  w ith  m anua l hand ling  tra in in g  and th a t an  Im m ed ia te  risk  to  

hea lth  and sa fe ty  ex is ts . P rio r to  issu ing  the  no tice , the  o rgan ise r had 

d irec ted  w o rk  to cease  (som e th ing  tha t the  o rg a n ise r has no  pow er to  do ). 

W h ils t on s ite , the  o rg an ise r adv ises  th e  su b co n tra c to r not to w ork on  the 

upcom ing  long w e e ke nd  and a lso  seeks  to have  th e m  a ppo in t a  C FM EU
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nom ina ted  health  and sa fe ty  re p resen ta tive /shop  s tew ard . W o rkS a fe  Is 

ca lled  in and con firm s th a t th e re  w a s  no Im m edia te  risk to  w o rke rs  such 

th a t w o rk  shou ld  have ceased , but does  not fo llow  up on th e  a lleged  c lear 

b reach  o f the  O H S  A c t by  the C FM E U .

2 .20  T h e  rea lity  reported  to  M aste r B u ilde rs  by m e m b e rs  Is tha t In add ition  to  union 

reprisa ls , the re  Is s im p ly  no appe tite  by  th e  re le va n t au tho rities  to a c tive ly  fo llo w  up 

on righ t o f  en try /trespass  abuses, w h ich  a re  regu la rly  m ischa rac te rlsed  as sa fe ty  

d isputes,

2.21 T o  e n su re  th a t W H S  right o f entry pow ers a re  n o t abused  and on ly  le g itim a te  W H S 

issues a re  be ing  Investiga ted , righ t o f e n try  p e rm it ho lders  shou ld  be accom pan ied  

by  an au th o rise d  Inspecto r from  the  re le va n t re g u la to ry  body If requested  by a 

pe rson  conduc ting  a bus iness  o r  unde rtak ing  (P C B U ) w ho has m a nagem en t o r 

con tro l o f  the  w orkp lace .

Recommendation 4

G iven  the  h is to ry  and on -go ing  occu rrence  o f abuse  o f righ t o f  e n try  fo r  W H S  pu rposes In 
th e  bu ild ing and  cons truc tion  Industry , any right o f  en try  fo r  un ion  o ffic ia ls  shou ld  be  sub ject 
to  them  being acco m p a n ie d  by an au tho rised  Inspec to r from  the  re levan t regu la to ry  body if 
requested  by  a P C B U  w ho  has m anagem en t o r con tro l o f the  w orkp lace .

2 .22  T h is  ongo ing  abuse  o f W H S  jeopa rd ises  th e  ob je c tive  o f ach iev ing  a s ign ifican t and 

sus ta ined  reduction  in bu ild ing  and co ns truc tion  w o rkp la ce  fa ta litie s  and in juries 

because  It does  no th ing  to  fo s te r the  cons truc tive  a p p roach  requ ired  to  ach ieve  th is 

ou tcom e . T he  p rac tice  o f using W H S  a s  a  sm okescreen  fo r o th e r Issues 

den ig ra te s  its Im portance  on bu ild ing s ites  a n d  sh o w s g ro ss  d is respec t to  those 

w ho a re  g e nu ine ly  seek ing  to  Im prove W H S  pe rfo rm ance . S a fe ty  shou ld  no t be 

re lega ted  to a dev ice  to  ob ta in  w orkp lace  re la tions  ou tcom es.

3 WHS RIGHT OF ENTRY LAWS

3.1 R igh t o f e n try  fo r  W H S  purposes Is au tho rised  u nde r S ta te  and T e rrito ry  W H S  laws,

a lthough  th e  FW  A c t Im poses the  fo llow ing  add itiona l requ irem en ts  on  union 

o ffic ia ls  seek ing  to exe rc ise  th o se  rights:

■ A  un ion o ffic ia l w ho  w ishes to  en te r a  s ite  fo r  W H S  pu rposes m ust have

an e n try  pe rm it u nde r th e  FW  A ct as  w e ll as  a  W H S  perm it. A  perm it
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h o ld e r m us t p roduce  his o r he r perm it fo r inspection  w hen  requested  to  do 

so by the  o ccu p ie r o f  the  s ite  o r  an a ffec ted  em p loye r.

■ A  pe rm it h o lde r m ay o n ly  e xe rc ise  right o f  en try  u n d e r W H S  law s during  

w o rk  hours.

■ A  pe rm it ho lde r m u s t no t exe rc ise  a W H S  righ t un less he  o r she  com plies  

w ith  a n y  reasonab le  request by  the occup ie r o f th e  s ite  to  com p ly  w ith  any 

W H S  requ irem en ts  th a t app ly  to th e  s ite . F o r exam p le , a pe rm it ho lder 

m ay be asked  to  w e a r persona l p ro tective  e q u ipm e n t o r fo llo w  a pa rticu la r 

rou te  to  ga in  a ccess  to p a rt o f  the  site.

■ A  pe rm it ho lde r m us t n o t exe rc ise  a W H S  righ t to  inspect o r o the rw ise  

ga in  acce ss  to an  em p loyee  record  un less th e  pe rm it h o lde r g ives a t least 

24  h o u rs ’ notice.

3 .2  A n  app lica tion  fo r  a W H S  en try  pe rm it can on ly be m ade  b y  an  em p loyee  o f a 

union. A p p lica tions  to  be Issued w ith  a  W H S  righ t o f  e n try  pe rm it a re  m ade to  the 

F a ir W o rk  C om m iss ion . T h e  p rocess  o f ob ta in ing  a W H S  righ t o f e n try  perm it 

shou ld  be  su b je c t to s tr ic t g u ide lines . O n ly  'f it and p ro p e r’ pe rsons as  de fined  under 

an  enhanced  te s t a dvoca ted  by M aste r Builders^® shou ld  be  ab le  to  hold a W H S  

righ t o f e n try  perm it. A  W H S  e n try  pe rm it g ives th e  h o lde r b road  pow ers to  en te r 

w o rkp laces  and inves tiga te  W H S  issues. Ensuring o n ly  ‘f it  and  p rope r’ pe rsons a re  

ab le  to ob ta in  a pe rm it w ou ld  be a use fu l ve tting  too l In th is  regard . A n y  person  w ho  

has a c rim ina l record  o r  a h is to ry  o f b reaches o f r igh t o f  e n try  p rov is ions  shou ld  a lso 

no t be ab le  to  ho ld  a W H S  righ t o f  e n try  perm it,

Recommendation 5

O n ly  un ion  o ffic ia ls  w ho  a re  ‘f it  and p rope r pe rsons ’ shou ld  be  en titled  to  exe rc ise  the  righ t o f
e n try  u nde r a perm it issued by  an in d e penden t gove rnm en t a u th o r ity  o r ju d ic ia l o fficer.

Master Builders Australia, 'Submission on Strengthening Corporate Governance o f industrialiv Registered Organisations 
Introducing a New Fit and Proper Person Test', Submission made to  the Minister fo r Workplace Relations, 26 August 2013.
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Recommendation 6

T h e  m o d e l W H S  laws shou ld  sp e c ify  th a t ind iv idua ls  w ith  crim ina l records o r  a  h is to ry  o f 
b re a ch e s  o f righ t o f  en try  and  re la ted  p rov is ions  u n d e r C om m onw ea lth  a n d /o r S tate and 
T e rr ito ry  la w  shou ld  not be  e lig ib le  to  ob ta in  a  perm it.

3 .3  W H S  is a  com plex a rea in w h ich  regu la tions , codes  o f p ractice  and gu ide lines 

change  frequen tly , and  now here  is th is  tru e r than  in th e  bu ild ing  and construction  

Industry. This Is su ffic ie n t reason In Itse lf to  requ ire  o ffic ia ls  w ho  w ish  to e n te r a 

s ite  fo r  W H S  pu rposes  to have spec ia lised  W H S  know ledge  and re levan t industry  

expe rience . R igh t o f  en try  pow ers a re  m ore  like ly  to  be  inapprop ria te ly  exerc ised 

by un ion  rep resen ta tives  w ho  do no t have  re levan t W H S  tra in ing  and expertise , 

th e re b y  caus ing  d is rup tion  to  the  w o rkp la ce  w h e re  the re  m ay n o t be a genu ine  

W H S  issue.

Recommendation 7

U nion  re p resen ta tives  exe rc is ing  r ig h t o f en try  pow ers fo r  W H S  purposes shou ld  be requ ired  
to  ho ld  a p p roved  na tiona lly  recogn ised  W H S  qua lifica tio n s  under the  A ustra lian  
Q u a lifica tion s  F ram ew ork  system .

3 .4  T h e  W H S  A c t con ta ins  tw o  g rounds  w h ich  a llow  a pe rm it h o ld e r to  e n te r a 

w o rkp lace  fo r W H S  purposes. T h e  firs t g round  a llow s en try  to  Inqu ire  abou t a 

suspec ted  breach  o f th e  W H S  A c t th a t re la tes  to  o r a ffe c ts  a re levan t w orke r. If the 

p e rm it h o lde r en te rs  u n d e r th is  g round , he  o r sh e  m ay exam ine  em p loyee  records 

fo r  th e  purposes o f investiga ting  th e  su sp e c te d  b reach, p rov ided  th a t th e y  g ive  

advance  notice . T h e  second  g round  a llow s  e n try  Into the  w o rkp la ce  in  o rd e r to  

advise  or consu lt on W H S  m atte rs . In  o rd e r to  unde rs tand  how  th e se  g rounds 

shou ld  be  app lied  and  In te rpre ted , an in te rp re ta tive  gu ide line  has recen tly  been 

pub lished  by S a fe  W o rk  A ustra lia . A lth o u g h  th e  gu ide line  g ives  th e  regu la to r’s 

cu rre n t v ie w  abou t how  th e  g rounds  shou ld  app ly, these  m a tte rs  have  not y e t been 

te s te d  In th e  courts.

3 .5  U n ion  o ffic ia ls  en te ring  a  s ite  fo r W H S  p u rp o se s  p ossess  broad bu t lim ited  pow ers 

on site. T h e y  m ay only:

■ consu lt w ith  re levan t w o rke rs  In re la tion  to  the suspected  b reach;

■ consu lt w ith  th e  re levan t p e rson  conducting  a bus iness  o r  undertak ing  

(P C B U ) a b o u t th e  suspected  b reach;
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■ requ ire  any PC BU  to  a llo w  the  p e rm it h o ld e r to  inspect and m ake  cop ies 

o f  re levan t docum en ts  tha t a re  ke p t at th e  w orkp lace  o r  a re  access ib le  

fro m  a com pu te r th a t is ke p t a t the  w orkp lace ; and

■ w a rn  a n y  person w ho the  pe rm it h o ld e r be lieves is a t risk from  exposure  

to  a hazard.

3 .6  A d va n ce  no tice  o f e n try  Is requ ired  w hen th e  pe rm it ho lde r is en te ring  to inspect 

em p loyee  re co rd s  re la ted  to  a suspected  b reach  o r  to  consu lt w ith  w o rke rs  on 

hea lth  and sa fe ty  m atters. S uch  no tice  m us t be  g iven  du ring  usual w ork ing  hours  at 

a p a rticu la r w o rkp lace  a t leas t 24  hours, bu t not m ore  than 14 days, be fo re  the  

entry, i f  a  pe rm it ho lder en te rs  a  w o rkp lace  to  inves tiga te  a  suspected  b reach, he 

o r  she  m u s t g ive  no tice  o f en try  and  notice  o f the  suspected  breach  as soon  as  is 

re asonab ly  p rac ticab le  a fte r entry. H ow ever, the pe rm it ho lder does no t have to  

g ive  n o tice  if  It w ou ld  de fea t the  purpose  o f  en try ; fo r  exam ple , resu lt in the  

d es truc tion  o f ev idence , o r un reasonab ly  de lay  th e  p e rm it ho lde r in an urgen t case. 

A n o th e r e xam p le  is, w o rke rs  being exposed  to  a haza rd  tha t posed a serious and 

im m ed ia te  th re a t to th e ir hea lth  and  sa fe ty.

3 .7  T h e  Q ueens land  A tto rney-G ene ra l has announced  th a t the  Q ueensland  

G o ve rn m e n t w ill be in troduc ing  am e n d m en ts  to  th e  m ode l Work Health and Safety 

Act 2011 (O ld ) w h ich  w ill requ ire  W H S  righ t o f  e n try  pe rm it ho lders  to  g ive  a t least 

24 ho u rs ' w ritten  no tice  be fo re  th e y  can e n te r a w o rks ite  to inqu ire  in to  a suspected  

breach  o f th e  WHS Act.^^ M aste r B u ilde rs  su b m its  th a t requ iring  a  pe rm it ho lde r to 

g ive  a t le a s t 2 4  hours ’ w ritten  no tice  during  usua l w o rk in g  hours in a il c ircum stances 

be fo re  th e y  e n te r a w o rks ite  w ou id  he lp  to  c u rb  th e  m isuse o f W H S  righ t o f en try  

laws w h e re  w o rk  health and sa fe ty  Is used  a s  a  g u ise  fo r  industria l re la tions ends. 

W H S  p e rm it ho lders  th a t b reach th e  co n d ition s  o f th e ir  r igh t o f  en try  pe rm it shou ld  

be sub jec t to  the  civil pena lties  con ta ined  in th e  m ode l W H S  Act.

26 The Hon Jarrod Bleljie, 'Government to stamp out right o f entry abuses' (Press Release, 5 October 2013).
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R e c o m m e n d a tio n  8

E ach ju risd ic tion  shou ld  a m e n d  its m ode l V^orR Health and Safety A ct to requ ire  any W H S  
pe rm it en try  ho lder w ish in g  to  e n te r a w o rkp la ce  to  g ive a t le a s t 24  hou rs ’ w ritten  no tice  
du ring  usual w ork ing  hours  In a ll c ircum stances.

If a  W H S  perm it h o ld e r fa ils  to  adhe re  to  these  no tifica tion  requ irem en ts , th a t W H S  perm it 
ho lde r m ust be pena lised  fo r  b reach ing  a cond ition  o f th e  W H S  en try  perm it.

3 .8  A  W H S  sa fe ty  p e rm it h o ld e r Is not cu rre n tly  requ ired  to g ive  p rio r no tice  w hen  

entering  a w o rkp lace  to  Inqu ire  In to  a  suspected  b reach  o f th e  W H S  A ct. H owever, 

as soon a s  re asonab ly  p ra c tica b le  a fte r en te ring  th e  w o rkp la ce  th e  W H S  perm it 

ho lde r m u s t g ive  no tice  o f en try  and th e  suspected b reach  to  the  P C B U , and the 

person w ith  m a n a g e m e n t o r  contro l o f th e  w orkp lace . W h e n  p rov id ing  th is  no tice  

the  W H S  en try  p e rm it h o ld e r Is n o t requ ired  to iden tify  sp e c ific  sa fe ty  conce rns , but 

m ay on ly  e n te r If th e y  have  a  reasonab le  susp ic ion  th a t a  b reach  Is occurring  o r has 

occurred . The  in te rp re ta tive  gu ide line  s ta tes tha t to  have a  reasonab le  susp ic ion , 

the  en try  pe rm it h o ld e r m u s t have  so m e  in fo rm ation  a b o u t th e  even ts  tha t have 

caused , o r  are ca us ing  th e  b reach ; fo r  exam ple, a  co m p la in t from  a w o rke r w h ich  

de ta ils  the  even ts  th a t co n s titu te  a b reach. H ow ever, as  p e rm it ho lde rs  do  not 

need to reveal th e ir  reasonab le  susp ic ion  to  the  e m p lo ye r upon en try , It w ill be 

d ifficu lt fo r  em p loye rs  to  asse rt th a t a pe rm it ho lder has en te red  un law fu lly .

3.9  In add ition  to  th e  gen e ra l en try  no tice  requ irem ents , th e  no tice  o f en try  to Inquire 

a b o u t a W H S  breach  m us t Inc lude, as fa r  as  reasonab ly  p rac ticab le , the  pa rticu la rs  

o f  the  suspected  b reach . T h e  requ irem en t m akes en try  p e rm it ho lders  accoun tab le  

fo r the  p rope r exe rc ise  o f r ig h t o f entry. An Inability to  p rov ide  pa rticu la rs  m ay call 

Into question  th e  reasonab leness  o f th e  be lie f that a  breach  occu rred . A lte rna tive ly , 

know ledge  o f th e  p a rticu la rs  o f  the  suspected b reach  b e tte r Iso la tes sa fe ty 

concerns.

3 .10  M aste r B u ilde rs  reco m m e n d s  th a t those  w ho e n te r a  w o rks ite  fo r  sa fe ty  reasons 

shou ld  be requ ired  to  su p p ly  a  re p o rt to  the  PCBU de ta iling  a n y  conve rsa tions  and 

ac tions  taken  w h ile  a t th e  w o rkp la ce , the  de ta ils  o f a n y  a lle g e d  con traven tion  o f the 

W H S  A ct, and w h e th e r a n y  se rio u s  risk to the hea lth  and  sa fe ty  o f a person 

em ana ting  from  an im m ed ia te  o r  Im m inen t risk a nd , If so, any de ta ils  a b o u t the  

s itua tion  th a t a re  know n by th e  W H S  en try  perm it ho lder. T h is  in fo rm ation  w ill not 

on ly  su p p o rt the le g itim a cy  o f  the  e n try  b u t w ill a lso add to  th e  s ta te  o f know ledge  o f 

sa fe ty  hazards,
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R e c o m m e n d a tio n  9

E ach  ju r isd ic tio n  am end its m ode l W o rk  H ea ith  and S a fe ty  A c t to requ ire  a W H S  pe rm it en try 
h o id e r to  p rov ide  a  w ritten  re p o rt a s  s o o n  as  p ra c t ic a b le  but a t leas t w ith in  14 days from  
th e  d a te  o f en te ring  a  w o rkp lace . T h e  re p o rt shou ld  be  lodged  w ith  the  re g u la to r and served 
on th e  PC B U . it shou ld  con ta in  the  fo liow ing  in fo rm a tion :

• T h e  W H S  en try  pe rm it h o ide r’s fu li nam e  and s igna tu re ;
• T h e  pe rm it num ber;
• T h e  nam e and add ress  o f th e  w o rkp iace  th a t w a s  entered;
• D e ta iis  o f conve rsa tions  and  ac tions  taken  by  the  W H S  e n try  pe rm it h o lde r w hen 

a ttend ing  th e  w orkp lace ;
• D e ta ils  o f  a n y  a lleged co n traven tion  o f th e  A c t tha t, in  the  op in ion  o f th e  W H S  en try  

pe rm it hoider, has occu rred ; and
W h e th e r the re  w a s  cons ide red  to  be  a se rious  risk  to  the  heaith  a n d  sa fe ty  o f a 
pe rson  em ana ting  from  an im m ed ia te  o r  im m in e n t risk  and , If so, a n y  de ta ils  abou t 
the  s itua tion  know n to  th e  W H S  en try  pe rm it ho ider.

W h e re  m u ltip le  W H S  e n try  pe rm it ho lde rs  a ttend  a  w o rkp la ce  on the  sam e occas ion , each 
W H S  e n try  p e rm it ho ide r is requ ired  to  su b m it an  ind iv idua l report. Fa ilure  by  a  W H S  entry 
p e rm it h o id e r to  p rovide a  repo rt in acco rdance  w ith  th is  p rov is ion  shou ld  be g rounds  fo r  a 
su sp e n s io n  o r revoca tion  o f th e  W H S  en try  p e rm it h o id e r’s  perm it.

3.11 M aste r B u ilde rs  a lso  recom m ends  th a t each  ju risd ic tio n 's  w o rk  hea ith  and safe ty 

re g u ia to r im p iem en t a righ t o f  en try  co m p la in ts  sys tem  w he reby  pe rsons conducting  

a  b u s in ess  or unde rtak ing  a re  a b le  to  repo rt suspected  abuses o f W H S  righ t o f 

en try . T he  regu ia to r w o u ld  then  be requ ired  to  inves tiga te  th e  co m p ia in t and report 

back  to  th e  com p la inan t w ith in  a rea so n a b le  pe riod  o f tim e, T h is  co m p la in ts  system  

m ay go som e w a y  to  de te rring  un law fu l o r  inapprop ria te  b e h av iou r by W H S  righ t o f 

en try  pe rm it holders.

Recommendation 10

E ach  ju r is d ic tio n ’s  w o rk  hea lth  and  sa fe ty  reg u la to r shou ld  im p le m e n t a r igh t o f en try  
co m p la in ts  sys tem  w he reby  p e rso n s  conduc ting  a  bus iness  o r  undertak ing  a re  ab le  to  report 
su sp e c te d  a b u se s  o f  W H S  rig h t o f en try . T he  reg u la to r w ou id  then  be requ ired  to  inves tiga te  
th e  co m p ia in t and repo rt back  to  th e  co m p la in a n t w ith in  a reasonab le  period  o f tim e.

It shou ld  be  g rounds  fo r  th e  suspens ion  o r  revoca tion  o f th e  W H S  pe rm it ho ide r’s perm it, if 
th e  W H S  pe rm it ho lder has been fo u n d  to  have  in ten tiona lly  b reached W H S  righ t o f  en try  
law s o r has b reached  W H S  righ t o f  en try  law s on m u ltip le  occas ions.
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CONCLUSION

T h e  abuse  by  un ions  o f W H S  righ t o f en try  law s is w idesp read  w ith in  the  bu ild ing  and 

cons truc tion  industry . W hen  un ions use  'sa fe ty  issues ' as  a  m eans o f en try  in to  cons truc tion  

s ites  to  push  indus tria l re la tions agendas , th e y  deva lue  th e  im portance  o f sa fe ty  in the  

w orkp lace . M a s te r B u ilde rs  a cknow ledges  th a t u n ions  p la y  an im portan t ro le  in ensuring  

th a t w o rke rs  are  p ro tected  at w ork. H ow ever, un ions  a re  no t w o rk  hea lth  and  sa fe ty  

regu la to rs  and  need to  p lay a  cons truc tive  ro le  in p rom oting  sa fe ty  a t w o rk  ins tead  o f us ing  it 

as  an industria l re la tions  w eapon. M a s te r B u ilde rs  con tends th a t the re  w ou ld  be  a reduction  

o f W H S  a b u se s  a n d  m a lp rac tice  by adop ting  th e  10  recom m enda tions  o f th is po licy, c rea ting  

an e n v ironm en t o f  W H S  best p rac tice  by  e lim ina ting  the  deva lu ing  o f 'sa fe ty ' by pe rm it 

ho lders  u n d e r th e  g u ise  o f industria l re la tions pu rposes.
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