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F i n a n c e  a n d

Dear Mr Chairperson

Re: Inquiry Into the Public Service and other Legislation (Civil Liability) 
Am endm ent Bill 2013

I write on behalf of the Queensland Police Union of Employees (QPUE), which 
\  represents over 11,000 sworn and unsworn officers throughout Queensland. I thank 

you for the opportunity to be heard on this very important and sensitive Issue for the 
QPUE.

The QPUE has long advocated for legislative protections for officers (sworn and 
unsworn) in circumstances where they undertake their duties in good faith and 
without gross negligence. The QPUE welcomes the Public Service and other 
Legislation (Civil Liability) Am endment BUI 2013. Legislation of this nature is far too 
long overdue.

Our only criticism of the Bill is that It is restricted to civil iiabiiity, the QPUE position Is 
that officers (sworn and unsworn) should also be protected criminally when they are 
conducting their duties In good faith and without gross negligence.

W e note the comments of Premier Campbell Newman's explanatory speech  from the 
19'*’ November 2013 where he stated:

Police perform a critical role In ensuring safe communities across 
Queensland. In the often highly complex situations they respond to, and 
despite perform ing their roles professionally and In good faith, the nature o f  
their business means there are occasional Incidents that cause Injury to 
people or damage to property. The potentia l consequences that flow  to the 
Individual officer as a result o f  these unfortunate occurrences  —  the threat o f 
civil liability  —  place unnecessary pressure on officers and has the potentia l to 
Impact decision making, especially In high pressure, operational situations.
This can ultimately reduce the level o f service that police are willing and able 
to provide to our community.

Ian Leavers, General President & CEO, QPUE, PO Box 13008, George Street Brisbane Qld 4003
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T hese comments from the Premier are the exact reason  why police officers need this 
legislative protection, not only from civil proceedings, but criminal a s  well. I have 
attached the QPUE 'white paper* on this issue -  'Protecting those who Protect 
Us\

I am available on 3259 1900 should you wish to d iscuss this matter further otherwise 
p lease contact Mr Calvin Gnech, the  principal lawyer of the Queensland Police 
Union Legal Group.

Yours Faithfully

Ian Leavers
General President & C.E.O.



l iR I E F I N C ;  P A P E U

PROTECTING THOSE WHO 
PROTECT US

The Case fo r the Abolition o f  Private Prosecutions in this State

and

the Introduction o f  a Statutory Defence to Protect Police against the Civil and 
Criminal Consequences o f  acts done in Good Faith



PROTECTING THOSE WHO PROTECT US

A Briefing Paper from  the Queensland Police Union o f  Employees

1. Introduction

[1] A t a tim e w hen  w e are focussed on the  question o f  how  to better p ro tect our police officers 

in the  field, the  answ er is no t so lely  confined to considerations o f  police num bers and o ther 

resources. R ather, w e also  need to g iv e  p roper consideration  to the legal environm ent in  

w hich w e call upon  our po lice  to work.

[2] In recent years, p o lice  officers have been beset b y  prosecutions fo r sim ple offences brought 

by private ind iv iduals and, in each case in  w hich  that has occurred, the prosecution has 

ensued despite bo th  the CM C  and the Dii ector o f  P ub lic  P rosecutions ru ling  that the officer 

had no case to  answ er.

[3] Further, the  legislative p ro tection  extended to  p o lice  officers fo r acts com m itted in  the 

course o f  the ir duties is quite unsatisfactory. A lthough  w e expect police to keep us safe  and 

m aintain  order in often the  m ost dangerous o f  situations, i f  po lice  officers m ake an eiTor o f  

jud g em en t in  the execution  o f  their duties, w e leave them  exposed to crim inal prosecutions 

as w ell as civ il liability.

[4] Sim ply, it is tim e  fo r the com m unity to ra lly  b eh ind  po lice  to protect them  w hen they are 

out doing the ir jo b  -  and this can on ly  be achieved thi ough  p roper legislative safeguards.

2. Private Prosecutions

T he right o f  individuals to launch private prosecutions has no p lace  in a m odem  society. 

Such a righ t has been abolished in W estern A ustralia , and Q ueensland should follow  suit.

[5]

[6J T he h istorial ju stifica tion  for the right o n  the  part o f  c itizens to com m ence a prosecution  is 

roo ted  in no tions that such  a right w as necessary  as a check  on the exercise (or no n ­

exercise) o f  the pow ers o f  the State ~  i f  the S tate  om itted to act, the  individual m ight.
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[7] B ut such  a ju stifica tion  can no  longer be sustained. W hy? B ecause the system  already has 

adequate safeguards to ensure that any  police o fficer w ho should be prosecuted  is in  fact 

prosecuted. Indeed, those safeguards ex ist on no less than three separate levels.

[8] F irst, the Q PS  provides a system  o f  rigorous in ternal oversight. Secondly , anything the 

Q PS m ight overlook w ill qu ick ly  be pounced o n  by the CM C. T hirdly , the D irector o f  

Public P rosecutions in Q ueensland has an over-arcliing  responsib ility  to m ake sure  that 

crim inal o ffences are prosecuted in all appropriate cases.

[9] T hese safeguards are no t m ere m atters o f  policy  -  th ey  are enshi ined in S tatute. M oreover,

they  w ork. Save for one case, there h asn ’t been a successful private prosecution against a 

police o fficer in  the S tate fo r decades.

[10] O f  course, the  reason for th is is clear - in any case w here the conduct o f  a po lice  o fficer is 

p roperly  the  subject o f  a prosecution, the oversigh t and review  provided by  the Q PS, the 

C M C  and the  D PP ensures th a t a p rosecution  w ith  respect to that conduct w ill be 

inevitable.

[11] T m e it is th a t in Q ueensland -  as in  all o ther S tates and T eirito ries o f  A ustralia -  the

A ttorney-G eneral m ay  elect to  pu t an  end to a p rivately  com m enced prosecution  fo r an

indictable offence, but no such  pow er exists w ith  respect to prosecutions for sim ple 

offences. A n d  so, such prosecu tions continue to b e  brought, how ever unsuccessfully .

[12] B ut lack o f  success has no t inhibited the individuals (o r th e ir  law yers) w ho continue to 

launch p riv a te  prosecutions. A cross the  State these are  com m enced  at a rate, on  average, o f  

ten  p er year and, w hen  they  do, they  stall careers, cause un to ld  distress and resu lt in 

m onum ental legal b ills for the o fficers involved. Indeed, p rivate  prosecutions rare ly  o ffer 

anything to defray those costs because the “prosecutor” usually  does not have the m eans to 

m ake good a costs order on dism issal o f  the com plaint.
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[13] T he Q PU E  th erefo re  seeks an am endm ent to the Justices A c t 1886 to m ake it clear that a 

prosecution  against a p o lice  officer fo r a sim ple offence (and w hich  is alleged to have been 

com m itted in the course o f  that o ffice r’s duties) m ay only  be com m enced by the  D irector o f  

Public  P rosecutions (Qld).

3. The Good Faith Defence

[14] Police officers are regu larly  confronted  w ith  dangerous or life-threatening situations. T hey  

require im m ediate assessm ent and response  for the p ro tection  o f  the pub lic . In  such 

circum stances, an erro r o f  judgem en t, oveireaction  o r  un intended oversigh t should  no t 

result in the o fficer concerned being  liab le  to crim inal o r civil consequences — and ye t they 

cu n en tly  do.

[15] Police officers ough t to b e  provided w ith  legislative support and com fort that follow s from  

the know ledge that a spontaneous ac tion  to  a dangerous situation  w ill no t render them  

liable fo r crim inal o r  civil litigation. W hat the Q PU E proposes is that the P o lice  S e ty ice  

A dm inistra tion  A c t 1990 be am ended to p rov ide  a defence to  police o fficers in  all such 

cases.

[16] Such a defence is en tirely  wan-anted w hen  regard is had  to the  un ique  n a tu re  o f  a po lice  

officer’s duties. N o o ther group in the com m unity , w ith the  exception o f  the defence force, 

is so deliberately  pu t in harm ’s w ay on such a regular basis. N o  o ther group is expected to 

m ake operational decisions under such  pressure, or in  such  circum stances.

[17] Police officers should no t be expected to respond to situations in  the field  w ith  the constant 

threat o f  legal p roceedings hanging over the ir heads. P rov ided  they act in  good  faith  and 

w ithou t gross neg ligence, they should  be im m une from  liab ility  w ith  respect to  any  act 

ca iried  out, or om ission  m ade, in  the perform ance o f  their duties.
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[18] T h a t is no t to say that the Q PU E  advocates b lanket im m unity -  far from  it. Police officers 

w ho  do no t ac t in good faith  in the execution o f  their duties w ill no t have the benefit o f  the 

p ro tection  any  m ore than officers w ho have approached tlieir task  in  a grossly  neg ligent 

w ay  can expect to be im m une from  the consequences.

[19] O f  course, the  existence o f  protective leg isla tion  in  appropriate circum stances is 

uncontroversial. Judicial officers in  this S tate  have long enjoyed the protection offered  by 

the provisions o f  s. 30 o f  the C rim inal Code:

“Except as expressly provided by this Code, a judicial officer is not criminally responsible 
for anything done or omitted to be done by the judicial officer in the exercise o f the officer's 
judicial functions, although the act done is in excess o f the officer's judicial authority, or 
although the officer is bound to do the act omitted to be done.”

[20] A dditionally , the  above protection  has been  ex tended  by  the Parliam ent to adm inistrative 

functions o r pow ers confeired  on  jud icia l o fficers under various S ta tu tes.'

[21] T h e  need for th e  above protections is obvious and it is the Q PU E ’s subm ission that the 

necessity  fo r  sim ilar legislation fo r the  p ro tec tion  o f  police o fficers is equally  obvious, 

although necessarily  d ifferent in  content to that req u h ed  b y  jud ic ia l officers.

[22] U nfo itunately , the legislative approach in  the  case  o f  police officers has been piecem eal. 

O n ly  lim ited pro tec tion  against civil or crim inal liab ility  is afforded to officers in the field,^ 

and no provision  extends protection to acts or om issions in the course o f  an officer’s duties 

that ai-e free  o f  bad faith  and gross negligence.

[23] In  short, po lice  officers should b e  supported in  the field through the  know ledge th a t their 

spontaneous action  to a dangerous situation  w ill not render them  liab le  fo r crim inal o r civil 

litigation.

2

Section 27AA o f the Supreme Court o f  Queensland Act 1991; Section 28AA o f the District C o w l o f  
Queensland A ct 1967; Section 21A o f the Magistrates Court A c t 1991.
See: Sections 38, 122, 128B, 225, 228, 258, 259, 260, 262 and 301 o f  the Police Powers and Responsibilities 
A ct 2000; Sections 10.2R, 10.2V and 10.5 o f the Police Setyice Administration A ct 1990; Section 536 o f  the 
M ental Health A ct 2000

A
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4. The Draft Provision

[24] The Q P U E  therefore proposes the fo llow ing am endm ent to the P olice Serv ice

A dm in istra tion  A c t 1990:

“ 10.5A Protection from  liability for acts or omissions in the course of duty

(1) This section applies to an officer, s ta ff  m em ber, recruit or volunteer, acting ,

or purporting  to act, in the execution  o f  duty as an officer, a s ta ff  m em ber, 

recru it or volunteer.

(2) T he officer, s ta ff  m em ber, recru it or volunteer is not liable, civilly , 

crim inally  o r under an adm inistrative process, fo r anything done o r om itted  

to  be done in  good faith  and w ithou t gross negligence w h en  acting, o r 

purporting to act, in the execution o f  duty as an officer, a  s ta ff  m em ber, 

recru it or vo lun teer.”
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