
22 Allan Street, 

Gatton, 4343, Qld . 

th 
4 June, 2016. 

The Chairman, 

Finance and Administration Committee, 

Parliament House, 

Brisbane, 4000, Qld. 

Thank you for the opportunity to appear here today at your inquiry 

into the practises of the Labour Hire Industry in Queensland. 

The Labour Hire Industry, particularly in the vegetable industry, is in 

need of some rules and standards. I have twice sought support from 

the Qld. Department of Industrial Relations in relation to under 

payment of earnings. My complaint was in the building industry and 

then the waste management industry. The first was settled without 

court action, the second went to the Industrial Court, copy attached. 

The Labour Hire Industry seems to be unregulated; 

• Has very low entry costs, there is no registration standards. The 

contractor is not required to know or understand award rates. 

• Staff is intimated not to complain, because they then are not 

offered any further work. 

• Are unaware of a channel to complain, compla ints are often 

advocated by a confident. 



• There are no penalties ("hurt money"} for underpayment, as in 

a fine, licence (if there was one} suspension. Repayment is not 

a real penalty, because it is money that should not have been 

withheld. 

• Long period to collect back pay, often twelve months, with no 

interest payment, the employee effectively becomes the 

employers' banker. 

• Because of the delay in making payments the worker (often an 

itinerant I backpacker} has moved on and may not be 

contactable to receive back pay. What then happens to these 

funds? 

• I understand that the liability for correct payment is the 

responsibility of the grower, not the contractor. 

Maurice Hennessy 



QUEENSLAND INDUSTRIAL RELATIONS COMMISS ION 

Industrial Relations Act 1999- s. 284 - interpretation of industrial instruments 

Department of Employment and Industrial Relations ANO Peace Lutheran Church Gatton Inc t/as Anuha 
Services (B/2008/60) 

DEPUTY PRESID ENT SWAN 17 November 2008 

DECISION 

Pursuant to s. 284 of the Industrial Relations Act 1999 (the Act), the Department of Employment and Industrial 
Relations (the Department) filed an application for interpretation of the Civil Construction, Operations and 
Maintenance General Award - State 2003 (the Award) for the purpose of interpreting clauses 6.1. 1 and 6.4.2 of the 
Award. 

Because the Award is a common rule Award, those for which the Award has application were notified of this matter. 
The Australian Workers' Union of Employees, Queensland (A WU) sought and was granted leave to appear. 

The 2 questions posed are as fol lows: 

"(a) Does subclause 6. 1.1 of the award for Day Workers apply to the employee. 
(b) Do overtime rates as per clause 6.4.2 of the award apply to the work the employee performed on Saturdays and 

Sundays, as this work was outside the conditions set in clause 6.1.1 and in particular, outside the ordinary 
hours of work prescribed at subclause 6.1.1 (b).". [Application for Interpretation, 22 July 2008.) 

The history of the matter is contained within the Statement of Agreed Facts: 

"In relation to the above-mentioned matter, both Julie Anne Whelan, Industrial Inspector, of the Department of 
Employment and Industrial Relations for Maurice Hennessy, and Robert Evelyn of Peace Lutheran Church Gatton 
Incorporated agree that the following facts are not disputed by either party: 

I. Maurice Arthur Hennessy was employed by Peace Lutheran Church Gatton Incorporated trading as Anuha 
Services. Anuha Services is a Di~abi lity Support Service which provides employment and lifestyle support to 
people with a disability. The service operates 24 hours a day, seven days a week. 

2. Anuha Services has a contract with the Gatton Shire Council (now Lockyer Valley Regional Council) for the 
supervision of its transfer stations and the collection of kerbside recycling conducted as part of its supported 
employment program for people with a disabi lity. Mr Hennessy was not a client of the service, his work 
complemented the services programs by provision of additional income to support the organisations programs. 

3. His period of employment was from 6/ 1/2003 to 12/ 12/2007. 

4. He was employed as a transfer station operator at the Helidon Transfer Station. This site is open from 9.00am 
to 5.00pm. No work was performed outside of these hours. 

5. Mr Hennessy was a part-time employee and worked a minimum of three (3) days a week usually from Friday 
to Sunday. 

6. Mr Hennessy worked eight (8) hours per day from 9.00am to 5.00pm. He worked alone at the si te every work 
day but received supervision by the recycl ing supervisor on a regular basis. He did not have any worker 
replace him at the end of his work day and no work was performed by anyone before 9.00am at his site. 

7. His duties were to supervise the activities of the recycling transfer station including directing and supervising 
customers in the recycling and dumping of waste and ensuring all activities on site were in accordance with 
contract requirements. 

8. While performing the duties of this job, Mr Hennessy was required to work outside. When Mr Hennessy was 
not attending to his outside duties he worked in a site office. 

9. For the period of 6/ 1/2003 to 27/4/2003 the work undertaken by Mr Hennessy was covered by the conditions of 
the Civil Construction, Operations and Maintenance General Award - State. 

I 0. For the period 28/4/2003 to 26/3/2006 the work undertaken by Mr Hennessy was covered by the conditions of 
the Civil Construction, Operations and Maintenance General Award - State 2003 . 
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11 . For the period 27/3/2006 to 12/ 12/2007 the work undertaken by Mr Hennessy was covered by the conditions of 
the Civil Construction, Operations and Maintenance General Award - State (Napsa - Q ld).". 

Relevant legis lation 

Section 284 of the Act states: 

"( I) The commission may give an interpretation of an industrial instrume nt, other than a certified agreement or 
QWA, on appl ication by-

(a) the Minister, or 

(b) an organi sation; or 

(c) an employer; or 

(d) a person who satisfies the commission that the person is not an officer of, or acting for, an el ig ible 
association; or 

(e) an inspector. 

(2) The Commissio n may give an interpretation of a certified agreement on application by -

(a) the Minister; or 

(b) an organisation, or other person, bound by the agreement; or 

(c) an employee whose employment is subject to the agreement; or 

(d) an inspector. 

(3) The Comm ission may give an interpretation of a QW A on application by -

(a) a party to it; or 

(b) an inspector. 

(4) If an inspector's application under this section relates to a n a lleged ambiguity, the commission must hear and 
decide the app lication in the absence of a statement of agreed facts.". 

The Award 

C lause 1.3 . 12 of the A ward states: 

"Employees of contractors and sub-contractors to Joint Boards and Local Authorities with in the meaning of the 
local Government Act 1993 who carry out works other than construction and/or maintenance of roads which is 
normally carried out by employees of Joint Boards or Local Authorities under the provisions of the Local 
Government Employees' (Excluding Brisbane City Council) Award - State.". 

Clause 6. 1. 1 of the Award states: 

"6.1 Hours of work and shift work 

6.1. 1 Day workers 

(a) Subject to clause 6.2, and subject to the exceptions hereinafter provided, the ordinary hours of work sha ll 
be an average of38 per week, to be worked on one of the following bases: 

( i) 38 hours within a work cycle not exceeding 7 consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 14 consecutive days; or 

(iii) 114 hours within a work cycle not exceeding 2 1 consecutive days; or 

(iv) 152 hours within a work cycle not exceeding 28 consecutive days. 
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(b) The ordinary hours of work prescribed shall be worked Monday to Friday inclusive. 

(c) The ordinary hours of work prescribed herein shal l be worked continuously, except for meal breaks 
between 6.00 a.m. and 6.00 p.m. 

The spread of hours prescribed herein may be altered as to all or a section of employees provided there is 
agreement between the employer and the majori ty of employees concerned: 

Provided further that work done outside the hours of 6.00 a.m. to 6.00 p.m. in these ci rcumstances sha ll 
be paid at overtime rates and wi ll be deemed to be part of the ordinary hours of work for the purposes of 
this clause 6. I. 

(d) The ordinary starting and fini shing times of various groups of employees or individual employees, may 
be staggered, provided that there is agreement between the employer and the majority of employees 
concerned. 

(e) The ordinary hours of work prescribed herein shall not exceed 10 hours on any day: 

Provided that where the ordinary working hours are to exceed 8 on any day, the arrangement of hours 
shall be subject to the agreement of the employer and the majority of employees concerned: 

Provided further that by arrangement between an employer, the Union concerned and the majority of 
employees in the work section or sections concerned, ordinary hours not exceeding 12 on any day may be 
worked subject to: 

( i) the employer and the employees concerned being guided by the occupational health and safety 
provisions of the ACTU Code of Conduct on 12 hour shifts; 

( ii) proper health monitoring procedures being introduced; 

( iii) suitable roster arrangements being made; and 

(iv) proper supervision being pruvidt:d . 

(f) Employees are required to observe the nominated star1ing and fini shing times for the work day, including 
designated breaks to maximise available working time. Preparation for work and cleaning up of the 
employee's person shall be in the employee's time. 

(g) The span of ordinary hours set out in c lause 6.1.1 ( c) shall not apply to street sweepers and/or c leaners 
including operators of street sweeping and flushing machines, mechanical brooms e tc. 

The starting and fini shing times of these employees shall be determined by the employer based on the 
requirements of the work. 

When these employees are required to work ordinary hours before 6.00 a.m. or after 6.00 p.m. they shall 
be paid a loading of 25 percent on the ir ordinary time rate for all such time worked prior to 6.00 a.m. or 
after 6.00 p.m. 

(h) When an employer considers it necessary on account of tidal or flood waters, or to cater for the needs of 
industry, including safety vehicular traffic, concrete pours, asphalt lay ing and/or geographical factors 
such as seasonal climatic extremes, etc. to work employees in the civi l construction Etc. or Crown 
streams outside the span of ordinary working hours, such work may be done outside the span of ordinary 
working hours without payment of overtime provided the ordinary number of working hours determined 
in any one day is not exceeded and work is performed only during daylight hours. 

(i) Cooks - Department of Main Roads - The ordinary hours of Cooks shal l be between 5.00 a.m. to 
8.00 p.m.". 

Clause 6.1.2 of the Award states: 

"6. 1.2 Hours for shift workers 

(a) The ordinary working hours of continuous shift workers and shift workers whose work is connected with 
or incidenta l to any continuous process shall average 38 hours per week inclusive of crib time and shall 
not exceed 152 hours in 28 consecutive days: 
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Provided that, where the employer and the majority of employees concerned agree, a roster system may 
operate on the basis that the weekly average of 38 hours is achieved over a period which exceeds 28 
consecutive days. Subject to the following conditions, such shift workers shall work at such times as the 
employer may require. 

For the purposes of clause 6.1.2: 

(i) "Day shift" shall commence at or after 6.00 a.m. and before 12 noon; 

(ii) "Afternoon shift" shall commence at or after 12 noon and before 6.00 p.m. ; 

(iii) "Night shift" shall commence at or after 6.00 p.m. and before 6.00 a.m. 

(iv) "Continuous shift work" means work that is continuous for 24 hours per day for an unbroken period 
of one lunar month, or 28 days, except in the case of floods or breakdowns or shutting down for 
holidays: 

Provided that by mutual consent provision may be made for the rotation of shifts. 

(b) A shift shall consist of not more than I 0 hours inclusive of crib time: 

Provided that: 

(i) in any arrangement of ordinary working hours where the ordinary working hours are to exceed 8 on 
any shift the arrangement of hours shall be subject to agreement between the employer and the 
majority of employees in the work section or sections concerned; and 

(ii) by agreement between an employer, the Union concerned and the majority of employees in the plant, 
work section or sections concerned, ordinary hours not exceeding 12 on any day may be worked 
subject to: 

(A) the employer and the employees concerned being g uided by the occupational health and safety 
provisions of Lhe ACTU Code of Conduct on 12 hour shifts; 

(B) proper health and monitoring procedures being introduced; 

(C) suitable roster arrangements being made; and 

(D) proper supervision being provided. 

(iii) except at the regular changeover of shifts an employee shall not be required to work more than one 
shift in each 24 hours.". 

C lause 6.4.2 of the Award states: 

"6.4 Overtime 

6.4.2 Except as hereinafter provided all authorised work performed outside the normal starting and ceasing times 
as prescribed by roster established pursuant to clause 6.1 , on any one day, shall be deemed to be overtime and 
shall be paid for at the rate of time and a-half for the first 3 hours and double time thereafter: 

Provided that all authorised overtime performed on a Saturday or its equivalent shall be paid for at the rate of 
time and a-half for the first 3 hours and double time thereafter with a minimum of 3 hours' payment at 
overtime rates: 

Provided further that all authorised ove1time performed on a Sunday or its equivalent shall be paid for at the 
rate of double time with a minimum of3 hours' pay at overtime rates.". 

Overview of the Department's claim 

The original complaint was made by a former employee of Peace Lutheran Church Gatton Incorporated trading as 
Anuha Services (the employer), Mr Maurice Arthur Hennessy (the employee). The employee was represented by the 
Department. 

The employer has a contract with the Lockyer Valley Reg ional Council (formerly the Gatton Shire Council) (the 
Council) for the supervision of its transfer stations and the collection of kerbside recycl ing. 
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The employee was engaged to work as a transfer station operator at the Heildon Transfer Station on at least 3 days per 
week. These days were usually Friday, Saturday and Sunday. The employee worked on his own each day from 
9.00 a.111. to 5.00 p.m. 

The employee was not a client of the employer, although he was sometimes employed as a Disability Support Worker 
on days when he was not working at the transfer station. 

The Department stated that the employee was a "day worker" (clause 6. 1.1 of the Award) and as such was entitled to the 
overtime rates pursuant to clause 6.4.2 of the Award for time worked on Saturdays and Sundays. The time being 
worked on these days was time worked outside of the ordinary hours prescribed for day workers in clause 6.1. 1 (b) of 
the Award. 

The Department asserted that of the 3 categories of employees covered by the Award ( i.e. day workers, sh ift workers, 
other than continuous shift workers), the applicable category for this employee was that of "day worker". 

Clause 6.1.2 of the Award ("shift workers") could not apply to this employee because it refers to "continuous shift 
workers" and "shift workers whose work is connected with or incidental to any continuous process". Continuous shift 
work is defined as "work that is continuous for 24 hours per day for an unbroken period of one lunar month, or 28 days, 
except in the case of floods or breakdowns or shutting down for holidays.". [Clause 6.1.2(a)(iv) of the Award.] This 
provision clearly does not relate to this employee. 

The Department pointed out that clause 6.4.2 of the Award provides that for all authorised overtime worked on a 
Saturday and/or a Sunday, the penalty rates of time and a-half for the first 3 hours on Saturday and double time on 
Sunday apply. There is little question that the overt ime was "authorised". 

The Department stated that the Award did not have a provis ion for part-time employment, other than what was 
prescribed in clause 4.2 of the Award which reads as follows: 

"Part-time work can be performed by agreement in the circumstances specified in the Fam ily Leave A ward and the 
Family Leave Award - Queensland Public Sector.". 

This clause was not applicable to the employee. 

The only other categories are full-time and casual employment. The employee was not a casual employee. The 
employee was paid annual leave and sick leave. There was no series of engagements which might indicate casual 
employment. Rather, the employee's contract of emp loyment stated that he was to be employed at the transfer station 
on at least 3 days per week, Friday to Sunday in addition to any other employment as required . 

The Department submits: 

"Notwithstanding the use of the word 'part-time' by the employer, the employee was by default a full time employee 
on day work and entitled to the provision of work for the ordinary hours as set out in sub clause 6. 1.1. The fact that 
the employer did not provide a full 38 hours of work per week (apart from when the employee relieved other staff 
between Mondays and Thursdays), or did not count the hours worked under a different award, does not a lter this 
entitlement.". [Department's submissions, p. 5.) 

Further, the Department added: 

"Weekend penalty rates provide for time and a half from midnight Friday to midnight Sunday whereas overtime 
rates provide for time and a half for the first 3 hours on Saturday and double time thereafter and all double t ime on 
Sunday. If the Department's interpretation of the relevant clauses of the award is correct, the employee has been 
underpaid throughout the period of his employment.". [Department's Submissions, p. I.) 

The employer's position 

The employer's submission was that the Award did not apply to its workers. In fact, it was put that this employee was 
award-free. The contradiction between this submission and the Statement of Agreed Facts is dealt with in the 
conclusion to this decision. 

The employer's decision to pay the emp loyee the rates which it did on a Saturday and Sunday came from the use of a 
"standard that we were using in some of the other awards that we used for our support workers within our organisat ion". 
[Transcript, Day 2, p. 2- 12.) 

The employer referred to clause 1.3. 12 of the Award. That clause is as follows: 
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"Employees of contractors and sub-contractors to Jo int Boards and Local Authorities within the meaning of the 
local Government Act 1993 who carry out works other than construction and/or maintenance of roads wh ich is 
normally carried out by employees of Joint Boards or Local Authorities under the provisions of the Local 
Government Employees' (Excluding Brisbane City Council) Award - State.". 

The employer says that the use of the word "works" precludes its work from being caught by the Award. The employer 
said it did not conduct any "works" for local authorities. The work performed by the employee was supervising 
vehicles when they came to the transfer station and directing people to e ither recycle their waste or to place it into a 
receptacle. A different contractor then moved the receptacle away. This type of work was more akin to "road works" 
which was excluded from the Award. 

T here are 3 categories of workers envisaged within this Award. Those categories are "day workers", "continuous shift 
workers" and "other than continuous shift workers". The employer contends that none of those categories fit the 
employee in question. 

The employer said that overtime is not payable unless an employee works beyond 38 hours per week. The employee 
does not fit into that category. The employee worked part-time and that category is not permitted within the Award. 
Also, while acknowledging that there is "no continuous shift work that's done" [Transcript, Day 2, p. 2- 15), the 
employer stated that "our intent is that the work done is in fact c lassed as a shift of an e ight hour duration ... We do 
have a continuous shift process, not necessarily directly related to the employment, but the organisation certainly does 
operate on that bas is.". [Transcript, Day 2, p. 2-1 5.) 

The employer said that he employed the employee for 24 hours per week and at no t ime did the employee ask to work a 
full 38 hour week. 

The employer mainta ined that the employee was engaged on a part-time basis but not according to clause 4.2 of the 
Award. The Award did not contemplate part-time work o f the nature performed by the employee and conseq uent ly, the 
employee was award-free. 

The contract between the employer and the Counc il did not allow for the working of a 38 hour week by the employee. 
T he employer said that there was no question of further working hours being offered to the employee because he was 
only ever offered 24 hours per week according to the contract. 

The A WU's position 

The A WU supported the Department's c laim. Reference was made to the objects of the Act, and specifical ly section 
3(j): 

"3 Principal object of this Act 

The principal object of this Act is to provide a framework for industrial relations that supports economic 
prosperity and social justice by -

(j) promoting and facilitating the regulation of employment by awards and agreements; and ... ". 

C lause 2 of the Agreed Statement of Facts shows that the employer has a contract with the Counci l "for the supervision 
o f its transfer stat ions and the collection of kerbside recycling". The A WU states that this is work usually performed by 
a local authority and in this instance, it is work being performed by a contractor for the relevant local authority. In this 
case, c lause 1.3. 12 of the A ward is app licable. 

C lause 7 of the Statement of Agreed Facts says: 

"His duties were to supervise the activ ities of the recycl ing transfer stat ion including directing and supervising 
customers in the recycling and dumping of waste and ensuring a ll activities on s ite were in accordance w ith contract 
requirements.". 

Within the Award, a specific reference is made to a "refuse tip supervisor". This was the type of work being performed 
by the employee and therefore, the Award applies. 

The A WU viewed the stance taken by the employer as one where an employer had structured its working arrangements 
in an attempt to have its employees s it outside of the applicable A ward. 

The A WU does not quarrel with the employer's right to have its employees work prescribed hours but what the A WU 
does say is that those employees must be paid correctly. In this employee's case, he could only fit into 3 possible 
categories: i.e. "day worker" (clause 6. I. I of the A ward), "continuous shift worker" (clause 6.1.2 of the Award) and/or 
"other than continuous shift worker" (clause 6.1 .3 of the Award). 
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Against that background, the only logical conclusion to be drawn is that clause 6.1.1 of the Award applies. This clause 
relates to "day workers". 

The employee was only offered 3 days work per week but was available to work for the employer in a different capacity 
as and when required. This extra work, as a matter of fact, was performed as required by the employer. 

The Department's submissions 

Clause 6.1.3 of the Award prescribes the hours for "other than continuous shift workers". While there is no definition 
of shift worker, clause 6. l.3(e) of the Award makes reference to the "regular changeover of shifts" and employees not 
being required to "work more than one shift in each 24 hours". This provision does not relate to the employee in 
question. 

Consequently, as "subclause 6.1.2 applies to shift workers involved in a continuous roster or process over 24 hours, and 
subclause 6.1.3 applies to shift workers where there is more than one shift per day but the roster is not continuous over 
24 hours" [Department's submissions, p. 2) the Department says that the employee can only be a day worker pursuant to 
clause 6.1.1 of the Award. 

Clause 6.4.2 of the Award provides that all authorised overtime worked on Saturday and/or Sunday should be paid at 
time and a-half for the first 3 hours on Saturday and double time thereafter and double time on a Sunday. 

When an employee is a day worker, time worked on a Saturday or Sunday is not worked at ordinary time (clause 
6.1. l(b) of the Award). The time worked on a Saturday and/or Sunday must be overtime. There was no question that 
the work was authorised. 

In considering the employer's submission that the emp loyee was not a day worker (and consequently not covered by the 
Award), the Department believed that this would create an "unfair, unjust, or absurd situation in that none of the 
provisions of clause 6.1 covering hours of work applied to the employee and he would have had no entitlement to 
overtime (apart from that prescribed in the Act) irrespective of what time of the day or night he worked, or which days 
he worked.". [Department's submissions, p. 4.) 

The Department submits that even though the employer has used the words "part-time employee", the employee was by 
defau lt a fu ll-time employee on day work and entit led to the provision of work for the ordinary hours as per clause 6. 1.1 
of the A ward. The fact that the employer did not offer the employee 38 hours of work per week does not alter the 
employee's entitlement. 

In T.J. Metcalfe v B.P. Dance, Executor of the Will of A.A.A. Dance, Deceased (42 QGIG 708), the President and one 
other Member of the Industrial Court of Queensland held that an employee was entitled to the minimum weekly wage 
(plus overtime) in this situation only ifthe employee was available to work the ordinary working hours. The dissenting 
Member of the Court held that: 

"It seems to me that in this case the employer arranged hours of work other than those provided in the Award and 
that he forfeited voluntari ly a privi lege granted him by the Award, viz. requiring the employee to work ordinary 
hours. However by this voluntary action he should not in my opinion be entitled to deprive the employee of his 
weekly rate of pay.". [See also re Sugar Indust1y Award - State - Payment of Overtime to Shift Workers, who 
worked Overtime on Saturday, but Lost time during the Week on Account of Wet Weather. Case stated for the 
opinion of the Court. (23 QGIG 692); re Sugar lnd11st1y Award - State - Overtime (23 QG IG 827); and re Sugar 
!11dus11y Award - State - Interpretation (50 QG lG 9).) 

The Department related the history of the Award from 1920 when the Local Authorities Award - State (Local 
Authorities A ward) was introduced as a consolidated award to replace a number of local authority awards. In 1990, 
Crown and local authority employees were provided with the 38 hour week average cycles. The current Local 
Authorities Award was made on April 2003. 

In that Award, a new definition of "refuse tip supervisor" was made and this was included under the wage classification 
of"Construction, Maintenance and General Workers Grade IV". The Department states that the definition of"refuse tip 
supervisor" covered exactly the type of duties and nature of work being performed by the employee in this matter. 

During 1992, a new subclause was inserted into clause 1.2 of the A ward covering employees of contractors and 
subcontractors to local authorities who were carrying out works other than construction and/or maintenance of roads 
which is normally carried out by employees of local authorities. 

The hours clause at 4.1 of the 1992 Award provided for day workers, continuous shift workers and other than 
continuous shift workers and this did not change in the updated 1999 Award and the current 2003 Award. 
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From that history o f the Award, "examination of the precedent awards offers little ass istance other than to confirm that 
there was no suggestion or intention to alter the generally accepted concept of day workers and shift workers, nor does 
there appear to be any intention to a llow employees (other than shift workers) to work on a Saturday or Sunday without 
the payment of prescribed overtime rates.". [Department's submissions, p. 8.] There has been no part-time provisions 
in either the Local Authorities Award or the Award. Employees under both Awards were either full -time or casual. 

Conclusion 

Despite the Statement of Agreed Facts stating that the employee was, at all relevant times, employed pursuant to the 
Award, the employer has submitted that the employee was award-free. Notwithstanding that, I have duly considered 
the employer's submissions given at this hearing. 

I have accepted that the Award applied to the employee. 

The nature and type of work being undertaken by the employee fa lls under the Award. The agreed Statement of Facts 
at point 7 says that the employee's duties were to "supervise the activities of the recycling transfer station including 
directing and supervising customers in the recycling and dumping of waste and ensuring all activities on site were in 
accordance with contract requirements.". Point 6 of the Agreed Statement of Facts says that the employee "worked 
a lone at the s ite every work day but received supervision by the recycling supervisor on a regular basis.". While these 
statements appear slightly contradictory, there is no confusion around the type of work performed. Work of this nature 
is covered by this A ward. 

I have accepted the submissions which show that the employee could not be c lassified as a "shift worker" or "other than 
continuous shift worker". Whilst the employee worked less than full-time hours, he was not a part-time employee 
within the meaning of the Award. He was not and could not be a part-time employee and he was also not a casual 
employee. 

The question is more whether the hours worked quali fy the employee to be considered as a day worker. 

It does not matter that the employer on ly wanted to or only could employ the employee for 24 hours per week. That 
reasoning does not provide an excuse for not adhering to the Award provisions. Were that reasoning to be correct, it 
would permit any employer to a lter an employee's working hours to ensure that the employee may be deemed to be 
award-free. 

The employee could only work 24 hours per week because that was all that was offered to him. The employee was 
available to work at other times when requested by the employer in a different capacity and did so. The employee's 
availability to work extra hours was apparent. 

The employer's submission that clause 1.3.12 of the Award placed the ty pe of work being performed by the employee 
outside the ambit of the Award, holds no merit. The type of work performed by the employee was not akin to "road 
works". The work being performed by the employee fe ll squarely under the type of work covered by the Award. 

In response to the questions posed in the application: 

Question (a): 
Answer: 

Question (b): 

Answer: 

Order accordingly. 

"Does subclause 6.1.1 of the award for Day Workers apply to the employee?". 
Yes. 

"Do overtime rates as per clause 6.4.2 of the award apply to work the employee performed on 
Saturdays and Sundays, as this work was outside the conditions set in clause 6. I. I and in 
particular, outside the ordinary hours of work prescribed at subclause 6.1. I (b)?". 
Yes. 

D.A. SWAN, Deputy President. Appearances: 
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