Inquiry into wage theft in Queensland Submission No 009

Submission to the Inquiry into Wage Theft in Queensland

26 July 2018

Committee Secretary

Education, Employment and Small Business Committee
Parliament House

George Street

Brisbane Qld 4000

eesbc@parliament.qld.gov.au
Dear Ms Linard — Committee Chair

My husband Glenn worked for || I 25 2 new home sales consultant. He
worked for them from 06 September 2014 until the end of July 2017. Glenn was an
employee, with the employer paying superannuation contributions. His base salary was
$30,000 per annum plus 1% commission as part of his remuneration.

Glenn’s commission rate was lower than other sales consultants because after he took a
deposit from a client they were then handed over to a contract manager. The contracts
manager handled all the paperwork with the client from then on. Glenn had always done
the contracts himself, but |l (Managing Director) wanted this system employed at
the Rochedale display centre. This was done to free up his time as he contracts can take
several hours to finalise and because he was working in a busy display village. This also
meant that he had to work twice as hard to on the same earnings as other consultants who
were on a higher commission rate.

In 2017, after being with || I for 2 - years, Glenn decided to leave for the
following reasons:

1. The company was very slow in paying the commission.
2. It was costing him more per week to go to work than he was earning.
3. He was tired of working so hard putting in long hours for little reward.

Since leaving on at the end of July 2017, Glenn has been fighting to get his commissions
(tens of thousands of dollars) that were owed to him from |} I He has been
paid some money (somewhere between $25,000 and $35,000) but is still fighting for the
rest.

When Glenn handed in his resignation |l advised him that:

1. Glennis not entitled to his commissions because he had resigned.
2. Itis at | discretion whether to pay Glenn or not.
3. I vould determine how much he would pay Glenn if he agreed to pay at all.
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On the 14 October 2017 Glenn sent an email to ||l advising him of the 12 clients he
had not been paid commission for. On the 16 October |l responded in writing
confirming what he had advised Glenn of verbally. See Attachment 1.

We have spoken to the Australian Taxation Office, they aren’t interested, and both the Fair
Work Ombudsman and the Fair Work Commission said they are unable to assist us in this
matter and told us to engage a solicitor.

We have spoken to a solicitor who said “that as he was an employee, he is entitled to 100%
of his commission” and “an Employer does not have the right to use their own discretion on
what they do or do not pay”.

We have sent a letter of demand to ||} . but e have been ignored. See
Attachment 2.

As working people we need this money to live on, so why are these employers allowed to
get away with not paying their employees, and why is this industry not regulated by the
Government?

I - < holding their Sales Consultants to ransom with contracts that are
unfair and then refusing to pay commission earned if they leave. They are using bullying
tactics by threatening to ban them if they resign, saying they will never work for anyone in
the same industry every again.

| (Clare) was also employed by |l 25 2 hostess | worked weekends, public
holidays and occasionally some days during the week. They paid me a flat rate of $25 an
hour and this the same rate for another hostess in their employ. When | questioned them
about penalty rates, they stated | was not entitled to them as | had signed a contract.

When Glenn left the company, they sacked me and the reason given to me was “it was
inappropriate for me to work there”. | contacted the Fair Work Commission after | left and
was informed that they were underpaying me (contract or no contract). The amount of
underpayment was $11,300. | believe that | was the only person who took this action. They
also stated that | could have gone for unfair dismissal. | decided not to and now | wish | had.

When talking to the Fair Work Commission | found out that “A contract is null and void if the
contract amount is below the award rate”.

If there is NO governing bodies to help recoup commissions and commissions are taken out
of the equation, then ||} <re still underpaying Glenn. The truth of the
matter is that the commission is priced into every project which goes to contact and this is
standard practice by all builders of new homes. So it isn’t the builders who pay the
commission but the home purchaser, so by reducing the amount of commission || "
I G'enn then that amount would have gone directly into the pocket of
I s they would not have reduced the amount that was paid

by the home purchasers.
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We have been advised that the following is the correct Award Rate

Award Rate (Sales Consultants) $40,806 - $74,812
Glenn’s rate $30,000

Glenn has been in the industry for over 15 years and is very experienced, so he would have
been at the top end of the award scale. Glenn was an employee not a contractor and
therefore should have been entitled to more than the $30,000 per annum.

After working in this industry for so long, Glenn has never worked for such a low paying
employer and it wasn’t until some months after he started working for them that they
lowered his commission rate from 2% to 1% just because he was working in a busy centre as
explained previously.

B 2 < ripping off their employees one way or another. || EENEENENEGE

have not given either Glenn or myself pay slips and to the best of our knowledge all
employees in a sales role do not receive payslips. The Fair Work Act 2009 - Section 536
states that:
Employer obligations in relation to pay slips
(1) An employer must give a pay slip to each of its employees within one working
day of paying an amount to the employee in relation to the performance of
work.
Note 1:  This subsection is a civil remedy provision (see Part 4-1).

Again the issue we have is the only way for us to have this enforced is to sue the employer
in a civil matter. Why does the Government not charge and sue these employers. We
understand that these are individual employers but we believe that once a few of them are
sued and fined then it would perhaps make others stop and think twice about ripping off
their staff. Something should be done to stop these failings. Without a payslip how can we
prove that we are not being paid correctly? Please see Attachment 3 the details that should
be included on a pay slip.

Where do we go to get heard and get help with getting the money that ||| | I
owe us? Surely in this country this shouldn’t happen, isn’t everyone entitled to be paid for
the work that they do, and isn’t it the Australian way — a fair wage for a fair days work,

apparently not if you work for || NN -

Thank you for taking the time to read our story.
Clare and Glenn Bergin

—
Mobile: I
Email (.
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From:

Sent: Monday, 16 Dotaker 2017 10012 Al

Ta: Slenn I'Ir:.'g:Ji.“.

Ce:

Subject: RE: Commissicn Claims Cotoker

Hi 5leim,

W hen mivire Dw weeks notice 1eoniiee) b yoo that Conmissions are payable whilsl yorare in the employ of the
OF .

You are entitled to b paid fer amy event that altrmers 2 commlsslon zayment as per your letter ol ernployrent ug ta
and maluding you last day of emplovmientf end of rolice perled

Rrpiareds

Be=nt; Sacurdivg, 14 Oclaber 2087 217 PiA
Ta:

Subject: Conmlzian Claims October
linperlance: Hlgh

Hi s,

The last email Treceived from NN 0 pavinesl af autstar dlng wimimissiers

Infarmed me that | was to forward ary fuzurz corrcspondence dircothe toyau,
lapilogise for not getticg back Lo pou prier to now but | Rave been extremely busy settlicg inte my ey rla,

Flease ser beina lisl of current cleats | zecured fori N 1o~ ©0 My resigretian tiiat | am sugricting
Tor cemmissian pawmens due for October A1

A Lo ned knoaw exzcl srmounts owing as L am not in recaipt of currant PC1 documents, ®ans or workfioe
spreadshests, |will need to request plzass that you calculate the amounts duc tor cach joh and if | am: Lo cheim 505

ol the Lelsl T00% owlng on these projects stll unpaid.

Flease nnte Lhave not made any commission claim fer the month ol Seplomiens

C & G Bergin

Page 4 of 7



Inquiry into wage theft in Queensland Submission No 009

Submission to the Inquiry into Wage Theft in Queensland

| s awara that 7 numser of the sboye jobs Fsee either A0C', cortract signed (5% Bal of drposit paid] nr sile
starbod,

| ke (s Lo receivien Ui parnrmissicen peyiments due for Octaer 2nd your reply cmail confirming whick jabs
are dus now and which are still outstandirg.

Cier peal, hesilale Lo oconlact e shoodd yan bave apy questnns ar would like to discess any matter relating to this
Ernail,

rhankng youin advarce,

Glenn Be il“

Hert fram Mall for vindows 1
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From: Gznn Doz -G
Sent: Wwednesday, 28 Warch 2005 418 PR
To:

Ce:

Subject: Letter Of Dermane:

| hawe recently beenin conbael with the A0
The contzct ol this office solec Ll az 'was an em(p oyee with & remuneration package consisting of & basc salary
ples cmnission with superannuation contributinns paid by the smployer | am entitied to 1003 of 2w aulsLanding
SO isSins.
[ iy als weeril an L STATE THat The &mployer doss not hawa the right ouse thed discetion on whethar theywi |
pay Ehe eenployee ar hat any autstanding commissions owed, They further staved chat the oul=tanding somenissioos
owied are ko b paid in full:
| 2 therefore requesti ne fram you bhe follawing:

1. (a) A cost srcaldewn al the commissions and cantracs valus for each (paid plus culstanding] oo |l A cooy

ol Lhe "Werk Mo’ spreadsheet containing this intormation.

7. Tratall cammissions stll outstanding be paid in fu'l within souen {7} blsiress days,

IT 1y reegquzsts ane [gaared o not forthcening within tnis tirne L witl Baee o hesiation el te take this matter
Turlkasr.

Glen Beigin

Eeab Troarn @il Tesr viEng s 100
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ATTACHEMENT 3
What has to be on a pay slip?

Pay slips have to cover details of an employee’s pay for each pay period. Below is a list of
what to include:

e employer’s and employee’s name
e employer’s Australian Business Number (if applicable)
e pay period
o date of payment
e gross and net pay
o if the employee is paid an hourly rate:
e the ordinary hourly rate
e the number of hours worked at that rate
e the total dollar amount of pay at that rate
e any loadings, allowances, bonuses, incentive-based payments, penalty rates or other
paid entitlements that can be separated out from an employee’s ordinary hourly rate
e the pay rate that applied on the last day of employment
e any deductions from the employee's pay, including:
e the amount and details of each deduction
e the name, or name and number of the fund / account the deduction was paid into
e any superannuation contributions paid for the employee’s benefit, including:
e the amount of contributions made during the pay period (or the amount of
contributions that need to be made)
e the name and / or number of the superannuation fund the contributions were made
to.
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