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Parliamentary Committee public hearing
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PART 1

WHO WE ARE

ANTaR Queensland is an affiliate of a national, independent, non-partisan network of state
and territory groups. We support the millions of Australians wanting justice, rights and
respect for Australia’s First Peoples. We are committed to social justice and the full
realization of human rights, including those expressed in the United Nations Declaration on
the Rights of Indigenous Peoples and the United Nations Convention on the Rights of the
Child. We draw attention to the submission put forward by ANTaR National on this matter.

ANTaR Queensland welcomes the invitation to make this submission and thanks the
members of the Committee for your care and attention in reading this submission.

SUMMARY STATEMENT

ANTaR Queensland supports the Amendment Bill for the following critical reasons:

<> Children below the age of 14 must not be held criminally responsible for offensive
behaviour and the decisions driving such behaviour given the significant medical and
developmental conditions that they present with, conditions that are beyond the
control of these children, and that compromise their capacity for sound
decision-making.

<> The current legislation fails to accommodate the enduring historical, cultural, social,
economic, medical, educational, developmental and situational factors that keep
certain children in cycles of chronic distress and disadvantage resulting in their early
and repeated contact with the criminal justice system and their entrenchment in it
through adulthood.

<> Rather than provide and enhance preventative opportunities and timely intervention,
the current legislation reflects a punitive approach towards certain children resulting in
pernicious and sometimes irreversible damage to the children, their families and
communities; the attendant support services currently available are accessed too late in
the process (often only after first contact with the Criminal Justice system) and often
administered without the benefit of a cohesive and coordinated independent
multi-disciplinary body. Such a body would include, but not be limited to, parents,
medical professionals, educators, lawyers, critical disability advocates, child protection
advocates, juvenile justice practitioners and Indigenous organizations.

<> The evidence shows that increasing incarceration rates have not reduced criminal
behaviour, are more costly than community based intervention, exacerbate the risk to
communities as a result of increased recidivism and potentially stigmatize young
children for life.

<> Given that Indigenous children are disproportionately represented in the criminal
justice system, raising the age would be a most vital step among many in redressing a
long history of unjust treatment and disadvantage that continues to hurt this nation’s
First People, and ultimately all its people. Raising the age will help restore the rights of
our most disadvantaged children by providing them with a real chance for a childhood
of hope and well being as well as equal opportunities for successful and productive
citizenship.
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DUJUAN HOOSAN'’S 2019 SPEECH TO THE UN HUMAN RIGHTS COUNCIL

My name is pujuan, [ am 19 years old. [ am prom Arrerht€ and Garrwa
Country

[ came here to speak with You because the Australian Governmeny is hoty
lissening. Adujts never isten to kids like me. Buy we have importany
things o Say.

[ am ghe Star in a hew documentary, In My Blood It Runs.

The pilm shows that [ el like a pailure ag schoo|.

[ was always worried abouy being taken away prom my pamily. | was
nearly Jocked up in jail.

[ was Jucky because My pamily they know [ am smart. They [ove me.
They pound a way to keep me sape.

There are some things [ wahy to S€€ Changed:

[ wany My schoo| o be ruh by Aboriginal people.
[ want adults to Stop cruelling 10 year o|d kids in jail.

[ wany My puture o be out oh |and with strong culture and jahguage.

MY ¢ilm is por a|| Aborigina| Kids. It is about our dréams, our hopes and
our rights.

[ hope you can make things beyter for us.

Thank you.
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YOUTH JUSTICE POCKET STATS 2019-2020

Department of Children, Youth justice and Multicultural Affairs

Submission No 058

ople who have afinalised
never return to the Youth

There were

533,374

children aged 10 to 17 years in
Queensland in 2019-20
.

T eI an e,

3in 500 Queensland children aged
10 to 17 had a proven offence (0.6%)

3in 1,000 Queensland children aged 10 to
17 were supervised in the community on an
average day (0.3%)

1in 2,500 queensiand children aged 10 to
17 were in custody on an average day (0.04%)

Hotes:
Based on the number of lifefime wurt appearances for the
cohort of yourng people with a finalited court appearance in
20159-20 who were 18 {Le. aged out of the Youth Justice S ystem).
Includes theft, break and enter and unlawful use of motor
wehide.
Includes traffic-related offences, public order offences, fraud and
miscellanecus offences.
Custody is defined a3 young peaple ina youth detention centre
on pre-caurt custody, remand or senience or in a pollice
watchhousefather custody location je-g. in police tramsit, court
cells, hosgital} on nemand or sentence- it exdudes young people
on pre-court custody in locations other than a youth dete ntion
centre.

Youth Justice Pocket Stats 2019-20

proile a22

3.395 distinct young people had at least one proven
' offence

T 2% of young offenders were Male

48% of young offenders were Aboriginal and Torres
9 strait islander

79% of young offenders were aged 15 and over
10% of young offenders committed 47 %6 of all
proven offences

Complexity of young offenders (Census 2020)
809 have used atleast one substance

= of young people in youth justice custody hawve
38% used ice or other methamphetamines

609 haveexperienced or been impacted by domestic
and family violence

46% have a mental health and/or behavioural disorder
(diagnosed or suspected)

55% are disengaged from education, training or
employment

30% :a:[i;;least one parent who spent time in adult
e

29% are inunstable and/or unsuitable accommodation

12% have a disability (assessed or suspected)

Disproportionate representation
Compared to non-indigenous young people, Aboriginal
and Torres Strait Islander young people were:

11 X aslikely to have a proven offence

18 x aslikely to receive a supervised arder

27 X aslikely to be held in custody on an average day
27 X as likely to be onremand on anaverage day

Proven offences
30,516 {85 %J of 36,112 total offences were proven

oy
62% 8%
PROPERTY® VIOLENT
- 1
6% 0.4% 24% ‘
DRUG SEXUAL OTHER®

Custody® (on an average day)

@ 208 young people in custody (7 0% Aboriginal
\ = and Torres Strait Islander)

0 178 young people in custody on remand [70%
. * Aboriginal and Torres Strait lslander)

ays average sentenced duration

days average remand duration

Orders
1,571 Young people received a total of 2,994 supervised
! orders

1,478 young people received a total of 2,696
community-based orders

85% of community-based orders were suecessfully
completed

3,247 restorative justice referrals received (41% police
referrad; 59% court-referred)

2, D21 restorative justice conferences held

From https://www.cyjma.qld.gov.au/resources/dcsyw/youth-justice/resources/yj-pocket-stats-2019-20.pdf
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PART 3

SOME OF THE THINGS WE KNOW (ABOUT)

It is respectfully assumed that the Committee is adequately informed in the substantive
issues and arguments relating to the Amendment Bill and consequently, the following list is
provided as a snapshot of those most critical and compelling. A bibliography included in the
appendix is provided for your further reference.

ok wNeE

15.

16.
17.

18.

19.

20.

21.

22.

The human rights of the child

The medical evidence

The historical context

The failure of doli incapax to protect children from prosecution
The impact of intergenerational trauma and victimization

The impact of school exclusion and the increasing rate of exclusion of children as young
as 4 years old

The impact of out-of-home-care

The impact of separation from parents

The financial cost of incarceration

The social cost of incarceration including risks to community safety

. The inevitability of recidivism
. The disproportionate representation of First Nations children in detention
. The disproportionate representation of non-Indigenous law enforcement officials in

detention/prison

The position of Australia among other nations with respect to the minimum age of
criminal responsibility

The exposure to and availability of support services only occurring at first point of
contact with the criminal justice system

The lack of and/or ineffective provision of therapeutic wrap-around services

The lack of an effectively coordinated multi-disciplinary approach to prevention,
restoration and reintegration

The lack of a cohesive and coordinated multi-disciplinary body that services families and
young children before, through and after the event

Justice reinvestment policies and restorative justice practices offer a humane and
cost-effective approach to our most vulnerable people - children, particularly First
Nations children - who offend and the victims of their offenses

The essential work of establishing identity through the bonds of belonging within
culturally relevant communities is integral to child development and well being

The lack of evidence that the current legislation and its enforcement actually work to
prevent and heal trauma, to prevent or reduce criminality and recidivism and to reduce
the financial and social cost of incarceration

ACT has committed to raise the minimum age of criminal responsibility to 14 years old
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PART 4
ONE VITAL STEP AMONG MANY

Relying on the Youth Justice Pocket Stats 2019-20, it is clear that patterns of early offending
by age and seriousness of offence change little over time. There is a clear trend towards
females being a higher proportion of all offenders when comparison is made across the past
10 years. Considering the inclusion of 17-18 year old youth in the youth justice system since
2017-18, there has been an appreciable decrease of 27% in the number of distinct young
offenders in the latest two years of available data. While the unique social and
environmental context for this does not afford firm prediction, it indicates that some of the
system reforms enacted since 2015 are bearing fruit. In particular, the 14% increase in
Restorative Justice referrals (2,857 to 3,247) enacted between 2018-2019 and 2019-2020 is
encouraging.

Young offenders are at least as much victims as are those impacted by their actions.
Through no fault of their own, these children are caught in an inexorable interplay of
complex historical, contemporary, structural and situational factors that result in their
incarceration. Tragically, First Nations children are most significantly and disproportionately
represented in this culture of burgeoning incarceration.

We have a duty to take care of our children and punishment instead of care and
rehabilitation is a dereliction of our duty. Prisons and detention centers are no places for any
child to be spending any part of their childhood. We must honour the United Nations
Convention on the Rights of the Child, to which we are signatories, and halt this erosion of
our children’s right to a good life and to the realization of their full potential. Raising the age
of criminal responsibility from 10 to 14 years old is a vital first step in halting and reversing
this erosion.

We now have ample medical evidence that children’s ability to self-regulate and
demonstrate appropriate executive and adaptive decision-making is severely compromised
by a range of preconditions including FASD (foetal alcohol spectrum disorder), cognitive
impairment and trauma and their associated disabilities.

We also have compelling evidence that imprisonment and detention do not reduce
criminality. On the contrary, they increase the probability of re-offending at a rate that
directly correlates with the age that a child first makes contact with the criminal justice
system - the younger the child, the more likely it is to reoffend. This pattern is exacerbated
by the alarming pattern of increasing out-of-home-care, removal from parents and school
exclusions of ever younger children (some as young as 4 years old). In addition, we know
that the cost of incarceration far exceeds the cost of community based and culturally
responsive approaches to prevention and rehabilitation.

Queensland can learn from a major example of achievement in Restorative Justice reform
in the Province of Ontario, Canada. It is significantly comparable with Queensland in its
major demographic descriptors, urban/rural composition, economic strength and
governance/political culture. In 2003, the Canada Youth Criminal Justice Act was passed by
the national parliament. Its key features were the increase of the minimum age of criminal
responsibility from 10 to 12 — accompanied by a broad range of supporting reforms which
had a strong restorative justice intent.
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Longitudinal research to 2017 found that across these 14 years, there was a 48% decrease
in youth crimes committed — accompanied by an 83% decrease in custodial admissions. Law
enforcement by provincial and municipal police services was supported by the Royal
Canadian Mounted Police in agreed, specified areas. Accompanying legislation provided for
new or upgraded resources for funding diversionary measures to divert and address under
age 12 offenders. These were predominantly multi-skilled early intervention and support for
troubled families; enhanced health and disability assessments and support packages;
alternative education services (government and community based); vocational skills training
and throughcare pathways into employment. Several Queensland researchers and
practitioners relevant to the Ontario experience continue communication with counterparts
in that sphere.

Relevant Support for Victims of Crime has critical value and priority. It must be ensured
through enabling legislation to accompany the MACR14 systemic changes. Realistic levels of
budget capacity and clear access pathways for victims must be assured.

The Queensland Government and Aboriginal and Torres Strait Islander peoples of
Queensland are now formally discussing a Treaty in the state. The Treaty is fundamental to
reframing the relationship with First Nations people, a useful component of which might be
to refrain from practices and policies which repeatedly generate pointless trauma. The
Treaty will also help to broaden the range of available mechanisms for preventing and
responding to children who would otherwise be entrenched in the criminal justice system.

In making this submission, ANTaR Queensland urges a bipartisan response to healing this
most afflictive wound of child incarceration, one that First Nations children, their families
and communities continue to be hurt by. We urge that the rights of First Nations people to
provide culturally responsive care for their children and their ability to do so are honored
and supported comprehensively. We urge that (then) 12 year old Dujuan’s voice, on behalf
of children like him and their families and communities, be sincerely heard and acted upon.
We urge that the already existing and significant body of knowledge and expertise of key
stakeholders be employed without delay. Most critically, we urge that the Amendment Bill
to raise the minimum age of criminal responsibility is passed without delay.

ANTaR Qld Youth Justice Team
Lucy Lopez

Jan Gillies

Rev Dr Wayne Sanderson

CONTACT
Lucy Lopez
Ph:

Email:
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