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15 November 2021

Dear Community Support and Services Committee,
Criminal Law (Raising the Age of Responsibility) Amendment Bill 2021

Thank you for the opportunity to provide feedback on the Criminal Law (Raising the Age of
Responsibility) Amendment Bill 2021 (The Bill).

YFS Legal is a community legal centre in Logan, representing children and young people in
Court in the criminal justice system. YFS Legal delivers the Children’s Court Duty Lawyer
service with Youth Legal Aid at the Beenleigh Children’s Court.

YFS Legal supports all the proposed amendments in the Bill and the evidence which is relied
upon in the explanatory notes to the Bill.

We believe that incarceration of young children is counter-productive, that it is not in the best
interests of children, and that more should be done to support our most vulnerable children
who are at-risk of offending.

Further reasons for our support are identified below.
Supporting the most vulnerable children in our community

Youth offending is clearly distinguished from adult offending. It is undisputed that children’s
brains are still developing, giving cause to the need to conduct ‘sentencing’ through a
different approach.? A child’s brain has a much lower capacity for ‘reflection before action,’
when compared to an adult.® Rather than supporting young people’s brain development,
introduction to the legal justice system can often ‘traumatise them, increase the vulnerability
and likelihood of reoffending’.# A child who has been in contact with the youth justice system
is less likely to finish and or commence education or training or obtain employment.® In
addition, a recent study in Academic Paediatrics found the incarceration of children has a
more detrimental effect on adult physical and mental health outcomes as opposed to general
incarceration.®
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There is consensus that children below 14 years of age suffer more harm from intervention
by the legal system and criminalisation than benefit.” Offending by children is most often
connected to their environment, primarily relating to social and economic disadvantages and
this is a globally present issue.® Research has shown children without parental support
exhibit more complex needs than children and young people with supportive families.®
Further evidence shows youth suffering from mental health disorders who have previously
been dealt with by the justice system have a higher risk of recidivism. This evidence
reinforces the need to provide holistic support to our most vulnerable children who are at risk
of committing offences, rather than entrapping them in a system which fails to achieve its
goals.

On average, 17 children aged 10-13 years were held in watch houses in Queensland each
day between 2019-20,%° and children aged 10-13 make up 9% of the detention centre
population.'* Further, a First Nations child is 24 times more likely to be imprisoned than any
other child,*? and First Nations children made up more than 90% of children aged 10-13 held
in watchhouses for more than 3 nights between 2019-2020.12 For perspective, in the
Northern Territory, First Nations children in custody are twice as likely to have a
‘developmental vulnerability’ such as a disability, cognitive impairment, alienation or poor
emotional regulation.'*

YFS agrees that national action should be taken on this issue,'® which exposes children, and
in particular First Nations children, to serious harm through cruel treatment and the like.®

Reducing the risk of further offending

YFS supports that all children aged between 10 to 14 in youth detention should be released
and that children under 14 years of age should not spend any time in watchhouses. There is
a lack of evidence that detention is an effective deterrence tool,” and further research
suggests juvenile detention creates ‘hardened and institutionalised’ young people.t®
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Australian courts themselves have indicated that the use of incarceration can in
circumstances be ‘unproductive, or counter-productive, for the offender and hence the
community.’*® In addition, studies have also shown that if a young person is exposed to
other young people who commit offences, recidivism is increased.?°

Younger children who first connect with the youth justice system are at a greater risk of
reoffending.?! A study of 4100 children examined the impact of their experience with the
legal system and found the more exposure to the legal system a child experiences, the more
likely they are to reoffend demonstrating the need for ‘minimal intervention and maximum
diversion’ approaches, especially for younger children.?? YFS believes that increasing the
age of criminal responsibility will help achieve this.

Negative impact of the doli incapax presumption

There is no evidence to support the argument that the doli incapax presumption provides a
sufficient barrier to children aged 10-14 years. In fact, it can cause greater disadvantage to
children when ‘highly prejudicial evidence’ which would ordinarily be inadmissible is relied on
to rebut the presumption.?® YFS agrees with the findings in the Atkinson ‘Report on Youth
Justice’ that doli incapax is ‘rarely a barrier to prosecution’.?* In YFS’ role as duty lawyer in
children’s criminal matters, we see first-hand how easily the presumption of doli incapax is
rebutted and young children are subjected to youth justice proceedings.

Upholding human rights

YFS supports the need to legislate in line with human rights and on the recommendations of
the UN Committee stating the minimum age for criminal responsibility be 12 years.?® Article
3(1) of the United Nations Convention on the Rights of the Child (UNCRC) provides ‘in all
actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests of
the child shall be a primary consideration’.2® The reasoning in the explanatory notes of the
bill along with this submission provides clear evidence as to why raising the age of criminal
responsibility is in children’s best interests. Further, Article 40 states children ‘alleged as,
accused of, or recognised as having infringed the penal law’ should be dealt with in an age-
appropriate manner with intent to reintegrate the child into society and urges governments to
adopt ‘measures for dealing with such children without resorting to judicial proceedings’.?’
Again, the underlying principle of a child’s best interests should be the key focus in dealing
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with children who are alleged to have ‘infringed’ upon the law, that is, through community
supports and programs.

Implementing further supports to encourage positive development

In addition to agreeing with the proposed amendments, YFS also agrees that ‘all efforts
should be taken to encourage and support the ongoing provision of therapeutic programs
and care such as substance misuse treatment, education and training and restorative justice
outside of the criminal legal system for children’,?® particularly to those under 14 years. In
addition, homelessness is often a significant factor which causes children to commit offences
and additional resources to support children in these situations should be implemented to

encourage positive development and basic safety.

In response to the mass overrepresentation of First Nations children, the need for additional
resources to support First Nations children to have accommodation, comprehensive health
screening and increased funding for substance abuse programs is fundamental.?®

There is a well-defined evidence-based need to provide additional support to socially and
financially disadvantaged children who are at risk of offending.*° The Queensland
Government, ‘Working Together Changing the Story: Youth Justice Strategy 2019-2023’
asserts that prevention programs are the most effective approach to addressing youth
offending and are also the most cost effective.3!

Other countries which have a minimum age of criminal responsibility of 14 years have
implemented supports and programs for youth who commit offences. Denmark for example
has a social services system to deal with these children.®? Many of these countries use
alternatives such as informal warnings given by police, referrals to services which can
provide support and diversion through conferencing.®® Specialist training for people who
provide these supports to children has been recognised as an important aspect in the
success of these programs and YFS supports the need to facilitate adequate training to
support our most vulnerable people in the community.

We ask that the committee accepts the Bill and employs therapeutic supports for children at-
risk of offending.

Candice Hughes
Principal Solicitor
YFS Legal
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