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INTRODUCTION

Parliaments within the Westminster tradition confer one or more parliamentary committees with
responsibility fo examine the consistency of legislation with broad principles, generally relating to
human rights andfor the rule of law.

In Queensland, the Scrutiny of Legislation Committee has met these responsibilities since its
establishment in 1995.

This submission provides information about the Scrutiny of Legislation Commitiee to assist the

select commitiee’s consideration of all three of its terms of reference:

+ the role of parliamentary commitiees in both Ausiralian and international jurisdictions in
examining legislative proposals, particularly those within unicameral parliaments;

+ timely and cost effective ways by which Queenstand parltamentary commitiees can more
effectively evaluate and examine legislative proposals; and '

+ the effectiveness of the operation of the commitiee structure of the 53™ Parfiament following
the restructure of the committee system on 23 April 2009.

For 35 years, the commitiee and its predecessor have operated effectively. The committee has
met its statutory responsibilities effectively and efficiently. It has also ensured the incremental
benefits which flow from principled scrutiny of legislation.

RECOMMENDATIONS
This submission recommends if is essential for the Scrutiny of Legislation Commiitee to:

1. remain in is current form with existing responsibilities retained —
— examination of bills and suberdinate legislation for consistency with fundamental
legislative principles; and

- the monitoring of certain statutory provisions regarding legislation;

2. adopt a more active role in two particular areas —
— examination of subordinate legislation; and

— greater and more effective public engagement regarding matters within committee
responsibilities; and

3. in view of recommendations 1 and 2 together with sustained growth in the committee's
workload, be assured of additional and sufficient resources to ensure it is able to continue o
carry out committee responsibilities in a timely and effective way.

OVERVIEW

This submission is divided into five parts:

1. Role of parliamentary committees conducting scrutiny of legislation
2. The Scrutiny of Legislation Committee

3. Examination of legislation

4. Monitoring of the operation of certain statutory provisions
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1. ROLE OF PARLIAMENTARY COMMITTEES CONDUCTING SCRUTINY OF
LEGISLATION

The meaning of ‘'scrutiny’

For parliaments within the Westminster tradition, the ‘scrutiny’ of legislation may take a number of
different forms, as identified by Professor Dawn Oliver:'

The very ferm ‘scrutiny’ covers a wide range of processes, some Jess structured than others. The
Departmental Sefect Commiftees in the UK House of Commons ‘scrufinise’ in the sense of ‘monitor’ the
expenditure, administration and policy of Departments. Standing commitiees ‘scrutinise’ bills in the sense of
debating and armending them at the committee stage of a bill, affer second reading. Both of these kinds of
scruliny are not confined by any stable or set criteria, whether refated to constitutionality or not.

‘Scrutiny’ of bills can however take a more concrefe form than that which takes place at second reading or
commitiee stage in the two Houses. Feldman suggests that one usage of the ferm scrufiny, and an
important one in relation to bifls, is in reference o a principled aclivity.

Even if conducted in a somewhat unconstructive way, [scrutiny] has ifs own disciplines. The scrutineer tests the
provisions of a measure against certain standards which are independent of the terms or subject-matter of the
measure itself, and can and should be applied consistently to all measures which are scrutinised. The standards can
be, and should be, chosen and applied so as to be largely unaffected by political, or at any rate party political,
considerations.

The focus of this submission is the ‘principled’ scrutiny described. It involves the examination of
tegislation in relafion to identified principles, generally those relating to human rights faw and/or
the rule of law. In Queensland, the idendified principles are prescribed in the Legislative
Standards Act 1992,

A comparative table of the responsibilities of parliamentary committees conducting scrutiny of
legislation is attached (appendix A).

Almns

Scrutiny of this nature may be regarded as having twin aims:*

« to produce better laws as commitiee reporis on the consistency of legislation with the
identified principles:
- inform parliameniary debate; and
- influence drafting of legislation; and

+ fo raise the political costs for a government wishing to pass laws which may be inconsistent
with the identified principles.

Accordingly, scrutiny serves to ‘alert’ Members of Parliament and the public io inconsistencies
with the identified principles and to assist the resolution, within parliaments rather than courts, of
issues requiring a balancing of competing principles or rights. Importantly, scrutiny facilitates the
operation of the ‘principle of legality’. This requires that a parliament state clearly the effect upon
fundamental rights of the legistative measures to which it is giving iis consent on behalf of the
community.’

In a unicameral parliament, the aims of legislaiive scrutiny may become more important as,
ordinarily, the second House is a House of scrutiny, review and debate.

Experience over some decades within parliaments in the Westminster tradition has demonstrated
that the aims of scrutiny of legislation are achieved most effectively when the principles against

! D QOliver, ‘Constitutional Scrutiny of Executive Bills’ (2004) 4 Macquarie Law Journal 33, 36

2 MC Toliey, ‘Parliamentary Scrutiny of Rights in the United Kingdom: Assessing the Work of the Joint
Committee on Human Rights’ {(2009) 44 (1) Austrafian Journal of Political Science 41, 47

3 Coco v The Queen (1994} 179 CLR 427, 437




which legislation is examined are explicit, when the committee is able to operate with a sufficient
degree of non-partisanship and where it exercises and/or accesses relevant expertise.*

Benefits

Research by the commitiee has identified a large number of benefits accruing from principled
scrutiny of legisiation by a parliamentary commitiee. First, scrutiny of legisiation is a key
component of the protection of rights in our system of representative democracy:

For a people helieving in a free society under a representative democracy, scrutiny committees are vital,
albeit still unremarked at large. Their contribution fo liberty may be modest overall, but the constant nafure
of their principled advice has been invaluable fo those seeking fo stiffen resistance to abuse of power or
excessive power.

Legistative scrutiny effects a cultural change i has been ceniral to efforts to build human rights
and respect for the rule of law into legislative and political processes, embeddlng a respect for
these principles at the pre-legislative and legislative stages. In practice, scrutiny of legislation
instills in both law-makers and policy-makers a self-regulatory approach io their work such that
they automatically consider the human rights implications of what they do, and act accordingly.®

A wider consequence of this protective role was described in the following way by former Senator
Andrew Murray, a long time member of the Senate Scrutiny of Bills Committee:’

[Tihe preservation of rights and safeguards makes for a calmer more setifed more civil society; and ... there
is a clear link belween soundly based legisfation and regulation, accountability transparency and openness,
and better governance and improved social and economic outcomes.

Second, scrutiny of legislation strengthens the rule of taw, providing reinforcement in respect of
the enduring fension between executive power and the rule of law. In a speech about executive
power, the Chief Justice of the High Court said the tension is not confi ned to the circumstances of
war or civil strife:'

It may arise in politically sensitive areas of executive decision-making or whether the executive government
has a program of action including the implementation of legislation and limited time fo put it in place between
elections. The tension between the imperatives of executive government and the rule of law is sometimes
manifested in official impatience with legal processes and the view that they are an inferference with and
impose unnecessary transaction costs on good government.

However, scrutiny of legislation is an important counterbalance to the power of the executive. A
committee with responsibility to examine the consistency of proposed legislation with the rule of
law provides the parliament with information regarding the effect the legislation would have on
public power. Accordingly, it assists the parliament o make a fully informed decision about the
proper balance and distribution of power between the executive, the legislaiure and the judiciary.
To provide an example, a scrutiny of legislation committee provides the parliament with
information regarding the delegation of administrative or legislative power, including fo quasi-
independent bodies. In respect of nationally consistent legislation, the delegation of public power

4 D Oliver, ‘Constitutional Scrutiny of Executive Bills’ (2004} 4 Macquarie Law Journal 33, 54

A Murray, ‘The contribution specialist legislative scrutiny committees can make to better governance’
Australia-New Zealand Scrutiny of Legislation Conference, 7 July 2009, Canberra

M Tate, Submissicon o Senate Scrutiny of Bills Committee, Inquiry info the future direction and role of
the Scrutiny of Bills Commitiee, www aph.gov.au/Senate/committee/scrutiny/future_direction_2010, 6
MC Tolley, 'Parliamentary Scrutiny of Rights in the United Kingdom: Assessing the Work of the Joint
Committee on Human Rights’ (2009) 44 (1) Australian Journal of Political Science 41, 43

D Kinley, ‘Human Rights Scrutiny in Parliament: Westminster Set to L.eap Ahead [1999] Public Law
Review 252, 254

A Murray, ‘The contribution specialist legislative scrutiny committees can make to better governance’
Australia-New Zealand Scrutiny of Legislation Conference, 7 July 2003, Canberra

RS French, ‘The Executive Power’, Inaugural George Winterton Lecture, Sydney Law School, The
University of Sydney, 18 February 2010, 7-9




in this way can have implications for the institution of the parliament and parliamentary
committees consistently draw attention to possible problems

Third, independent and objective information is provided to parliaments by scrutiny of Iegislanon
committees. The information is developed independently of both the executive and the courts,’
comprising an objective examination of the consistency of proposed [egislation with identified
principles and an examination of matters relating to its effect on the institution of parliament.
Further, a scrutiny of legislation commitiee presents an opportunity for individuals to provide
submissions to inform the parliamentary debate about relevant matiers. This allows the
parliament to be informed about the ‘human aspect’ of proposed legislation.

Similarly, scrutiny committees generally produce unanimous, authoritative and non-partisan
reports to parliaments. As they do not evaluate the policy of legislative proposals, but focus on
scrufiny according to identified principles, parliamentary scrutiny committees are able to operate
in all-party way. Such committees tend not to divide on party lines.” Former Senator Murray
described the operation of the Senate Scrutiny of Bills Committee in the following way:'

One question asked in the abstract is how scrutiny can work when by definition every politician is partisan;
partisan meaning to take one side, to be biased.

One answer Is that scrutiny on rights and safeguards in our society is often less partisan than scrufiny on
policy. There is generally much common ground on rights and safeguards. Our politicians share many
democratic ideals and principles, and accept most.

Another answer Is that every elected member 've ever met has known their duty and their mission. Their
duty is fo serve the people as best they can, and their mission is to leave their nation better for their service.
Most polificians on scrutiny committees can therefore be expected fo difigently address their given terms of
reference.

A further answer is that experience and wisdom has been used (o lessen pariisan impulses — wisdom in
crealting scrutiny commiftees and processes; wisdom in designing their terms of reference; wisdom in
adopting a non-partisan principles-based styfe; and the wisdom of using practical learned legal advisers to
ensure a continuily of purpose and performance.

The virtue of the Senate Committee’s terms of reference is that it requires every bill to be tested against set
principles. It requires the Committee to take the high ground in protecting rights and liberties covered by the
terms of reference, and to advise the Senate in regular imely public reports of its views on every bill.

Finally, scrutiny committees play an important legislative fidying role.*® With the close scrutiny of
bills there is inevitably a role for these committees in identifying:

. errors within a bil or a regulation, including typographical errors and oversights; and
» discrepancies between separate legislative instruments.

In this regard, the committee refers to the address by the Chief Justice of the High Court to the
2008 Australia and New Zealand Scrutiny of Legislation Conference Chief Justice French told
delegates that their work ‘added value to law making’. He said:’

The importance of pre-enactment scrutiny by reference fo criteria relevant to the form of legislation, its
intelligibility and its impact on rights and liberties cannot be underestimated. It is obviously far better fo
address problems of unintended legisiative overreach, doubtful expression or impact on basic rights and
freedoms at the pre-enactment stage, than to rely upon the mitigating effects of judicial interpretation.

" G Carney, The Constitutional Systems of the Australian States and Territories (2008) 20-21

12 MC Tolley, ‘Parliamentary Scrutiny of Rights in the United Kingdom: Assessing the Work of the Joint
Committee on Human Rights’ (2009} 44 (1) Austrafian Joumal of Political Science 41, 44

3 D Oliver, 'Constitutional Scrutiny of Executive Bills” (2004) 4 Macquarie Law Journal 33, 40

" A Murray, ‘The contribution specialist legislative scrutiny committees can make fo better governance’
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1 MC Tolley, ‘Parliamentary Scrutiny of Rights in the United Kingdom: Assessing the Work of the Joint
Committee on Human Rights' (2009} 44 (1} Australian Journal of Political Science 41, 43

i RS French, ‘Adding Value io Law Making' Australia-New Zealand Scrutiny of Legislation Conference,
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2, ROLE OF SCRUTINY OF LEGISLATION COMMITTEE OF QUEENSLAND
PARLIAMENT

History of parliamentary scruliny of lsgislafion committees

Overview

In Queensiand, scrutiny of legislation has been undertaken by a committee since 1975. Currently,
the statutory Scrutiny of Legislation Committee (established in 1995) examines bills and
subordinaie legislation. Its predecessor, the Committee of Subordinate Legislation {established in
1875) examined subordinate legislation.

Establishment of Commiitee of Subordinate Legislation

In November 1975, the Commitiee of Subordinate Legislation was established by resolution. It
had responsibility to examine all subordinate legislation subject to disallowance by resolution. The
genesis of that committee was described in the following way in its final report;"’

Following the Constitution Act Amendment Act 1922, the Legislative Council was abolished and Queensiand
Parliament became a unicameral body with no Upper House or House of Review. Thus, untif 1975, there
existed no formal mechanism fo review the actions of the Executive and fis exercise of delegated powers.

The sheer volume of increasing amounis of legisliation and the corresponding reduction in time that
individual Members had avaifable fo review subordinate instruments preciuded the effecfive controf by the
Parfiament over the subordinate legisiation being tabled before it.

It was the recognition of this deffcit in ferms of scrutiny that led fo the introduction of the resolution to
establish the Committee in 1975.

The Committee of Subordinate Legislation met for the first time on 11 February 18976. Two reports
of that committee, tabled on 30 September 1976 and 27 September 1977, identified its terms of
reference and contained information regarding its early proceedings (attached as appendix B).

Until 1995, each parfiament re-established the Commitiee of Subordinate Legislation. The
enactment of the Parliamentary Committees Act 1995 provided for the replacement of the
Committee of Subordinate Legislation by a Scrutiny of Legislation Committee.

Establishment of Scrutiny of Eegislation Committee

The Scrutiny of Legislation Committee was established as a statutory committee following
reviews of recommendations made in the Report of 2 Commission of Inquiry info Possible llegal
Activities and Associated Police Misconduct (the Fitzgerald report), tabled in the Queensland
Parliament on 3 July 1989. Two relevant reviews were regarding: '

» legislative drafting; and
« parliamentary committees.
In relation to the first review, the Fitzgerald re?ort contained a recommendation to ‘review the role

and functions of the Parfiamentary Counsel'.® The review was undertaken by the Electoral and
Administrative Review Commission (EARC) in 1990-91. The principal focus of the review was: %

v Partiamentary Committee of Subordinate Legislation, Final Report of the Committee of Subordinate
Legistation — A Retrospective (1995) 11

GE Fitzgerald, Report of a Commission of inquiry pursuant to orders in Council dated 26 May 1987,
24 June 1987, 25 August 1988, 29 June 1989: Commission of Inquiry into Possible Wegal Activities
and Associated Police Misconduct (1989)

GE Fitzgerald, Report of a Commission of Inquiry pursuant to orders in Councif dated 28 May 1987,
24 June 1987, 25 August 1988, 29 June 1988: Commission of Inquiry info Possible lllegal Activities
and Associated Police Misconduct {1989) 371

Electoral and Administrative Review Commission, Report on Review of the Office of the
Parfiamentary Counsel (1991) [1.20}
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...the drafting and advisory functions of the OPC, particufarly in relation to the OPC’s role in providing
independent advice on matters involving fundamental legisiative principles, that is, principles relating to the
maintenance of rights and liberties, the provision of adequate redress io citizens aggrieved by administrative
decisions and the maintenance of effective parfiamentary sovereignty over delegated legisfation.

fn its report to parliament, EARC also identified a need for a parliamentary scrutiny of legislation
committee with broad responsibility to examine the application of ‘fundamental |egislative
principles’ to both bills and subordinate legislation:”’

In the course of the review, it became apparent to the Commission that no system of checks and balances in
the making of legislation would be complete without an effective role for Parliament in drawing aftention fo
bills before the Legislative Assembly that appeared fo infringe fundamental principles.

Accordingly, the scope of the review was extended by the Commission fo examine the adequacy of present
Parfiamentary procedures for reviewing bills and subordinate legislation for impact on rights and liberties,
and principles of parliamentary sovereignty. The recommendation in this Report for the establishment of a
new Parliamentary Committee responsible for scrutinising bills and subordinate legisiation in terms of these
matters is a significant outcome of this review. This recommendation will require additional resources fo be
made available to Parliament in order fo provide the proposed Committee with effective research and
administrative support.

The EARC recommendation for a pariiamentary scrutiny committee to examine both bills and
subordinate legisiation was endorsed by the Parliamentary Committee for Electoral and
Administrative Review (PCEAR).*

When the Legistalive Standards Bill 1992 was introduced, it established the office of the
Parliamentary Counset and set out a list of fundamentat legislative principles to be observed in
drafting legislation. In respect of the laiter, the Hon WK Goss (Premier, Minister for Economic and
Trade Development and Minister for the Arts) stated:®

The Office of the Parliamentary Counsel is required to advise its clients on these principles. My Government
will also require the Office of the Parliamentary Counsel to advise the parliamentary business and legisiation
committee of any departures from these principles and other concerns. The Afforney-General as first law
officer of the State simifarly advises the parfiamentary business and legislation commitiee, and this measure
wilf greatly strengthen the role of the committee in ensuring the preparation of high-quality legisiation.

However, the bill did not enact the recommendation to establish a pariiameniary scrutiny of
legislation committee to replace the existing Subordinate Legislation Committee. In his second
reading speech to the bill in May 1992, the Hon WK Goss explained:®*

I understand that EARC’s report on the review of parliamentary commitlees is lo be released in
August/September. The Government considers that it would be sensible to consider the question of the
parliamentary scruliny of legisfation commitiee after this report and the report of the parliamentary
commitiee are released. However, | wish to reassure members that the role envisaged by EARC for this
committee in scrulinising legisiation for breaches of fundamental legislative principles will be very effectively
carried out by the Office of the Parliamentary Counsel, in addiifon, of course, fo the scrutiny already
undertaken by my colleague the Aftorney-General.

In relation to the second relevant post-Fitzgerald review, in respect of the relationship between
parliament and the executive in Queensland, the Fitzgerald report stated that a lack of
accountability arose partly from executive dominance of both the legislature and all aspects of

2 Electoral and Administrative Review Commission, Report on Review of the Office of the

Parliamentary Counsel (1991) [1.25]-{1.26)

Parliamentary Committee for Electoral and Administrative Review, Report on Office of Pariamentary
Counsel, Report No. 19 (1991)

= Queenstand Parliamentary Debates (Hansard), 6 May 1992, 5003

2 Queensland Parliameniary Debates (Hansard), 6 May 1992, 5003
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government. A role for parliamentary commitiees in making parliament accountable to the people
was emphasised:25

Parliament is meant fo be the forum in which the necessity and worth of proposed faws ... can be debated. It
should also serve as an inquest in which all or any aspects of public administration can be raised. ..

The operation of the party system in an unicameral assembly, the continuing growth in the scale and extent
of Government activity, and the increasing complexities of policy making affect the ability of Parliament to
review the Government's legislative activity or public administration.

If Parliament is to perform this vital rofe, procedures which allow it to obtain and analyse information are
essential.

Elsewhere, the effective and efficient operation of Parliament has been enhanced by the sefting up of afl-
party policy and Investigatory committees. The commitiees have become a vital and energetic part of giving
effect to the democratic process pariicularly in respect of complex issues. They serve as Parfiament’s
research arm and as an independent source of information to aid proper Parliamentary debate.

- Scrutiny of Government legislative activily and of public administration is more effective as a consequence.

More specifically, in relation to legislative scrutmy by parliamentary commitiees, a
recommendation was that committees should have: ™

.. the power to conduct public hearings, as well as the power to investigate and obtain information and
documents and, where appropriate, accept and report on peltitions and complaints. The legisiative process
should allow sufficient time for the involvement of parliamentary committees, having regard particularly to
members’ general parliamentary duties, including attending to their constituencies.

The skills individual members bring to Parliament are often inadequate for the analysis of complex public
accounts and transactions and scrutiny of major legislation. A Parliamentary Committee at times may need,
and must be able to obtain, independent expert staff and constilfants.

To advise parliament on the implementation of a comprehenswe system of parliamentary
committees to monitor the efficiency of Government’” in 1992, EARC published a report
containing recommendatlons for legislation establishing a new system of parliamentary
committees.”® Generally, the EARC recommendations regarding committees were supported by
PCEAR, but the latter body recommended a system of six specialist committees rather than the
generalist committees proposed by EARC. PCEAR reported to the parliament that the committee
system it proposed would ‘be focused more on scrutiny and accountability rather than general

policy inquiry’.

In September 1985, the Queensland Parliament passed the Pariamentary Committees Act,
establishing a new sysiem of commitiees for the Legislative Assembly. One was the Scrutiny of
Legislation Commiitee.

Since 2001, when the provisions of the Parfiamentary Committees Act were largely re-enacted in
the Parliament of Queensland Act 2001 (passed to complement a new Consfifution of
Queensland 2001}, the commitiee has been established under section 80 of that Act and its
responsibilities are set out in section 103.

% GE Fitzgerald, Report of a Commission of Inquiry pursuant to orders in Council dated 26 May 1987,

24 June 1987, 25 August 1988, 29 June 1989: Commission of Inquiry into Possible lllegal Activities
and Associated Police Misconduct (1989) 123

GE Fitzgerald, Report of a Commission of Inquiry pursuant to orders in Council dated 26 May 1987,
24 June 1987, 25 August 1988, 29 June 1989: Commission of Inquiry into Possible illegal Activities
and Associated Police Misconduct {1989) 124-5

¥ Electoral and Administrative Review Act 1989 {Qid) s 2.10 and schedule

= Electorat and Administrative Review Commission, Report on Review of Parfiamentary Committees
{1992)

Parliamentary Committee for Electoral and Administrative Review, Report on Review of
Parliamentary Committees (1993)

26

29




Statutory responsibility

Parliament of Queensland Act

Section 103 of the Parfiament of Queensland Act confers the committee with an area of
responsibility that can be divided into two limbs: scrutiny and monitoring. Both limbs relate to the
legislative power of the parliament.

First, section 103(1) confers responsibility fo consider, by examining all bills and subordinate

legislation:

« the application of fundamental legislative principles to particular bills and particular
subordinate legislation; and

«» the lawfulness of particular subordinate legislation.

Second, section 103(2) requires the committee to monitor generally the operation of specific
provisions of the:

» [egisiative Standards Act 1992—
- section 4 (meaning of fundamental legislative principles’);
- part 4 {explanatory notes); and
s Statutory Instruments Act 1992—
- section 9 {meaning of ‘subordinate legislation’);
- part 5 {(guidelines for reguiatory impact statemenis);
- part 6 (procedures after making of subordinate legislation);
- part 7 (staged automatic expiry of subordinate legislation); and
- part 8 (forms).

In respect of section 103, the explanatory. neotes to the Parliament of Queensland Bill 2001
indicated (at 43):

Thus, the committee’s role is to monitor legisiation. The committee may raise issues (such as breaches of
fundamental legisiative principles) with the responsible Minister, or with a Member sponsoring a Private
Member’'s Bill, prior fo pursuing issues, where appropriate, in the Assembly.

By way of resolution, the 50™, 51% and 52™ Parliaments conferred an additional responsibility on
the Scrutiny of Legislation Commitiee; namely, to examine ihe application of fundamental
tegislative princigales to amendments to bills, whether or not the bill amended had received Rovyal
Assent. The 53" Parfiament has not passed a similar resolution.

Examination of legislation

Consistent with section 103(1) of the Parflament of Queensland Act, the committee examines all
bills introduced into the Legislative Assembly, together with all subordinate legislation tabled.

First, in accordance with section 103(1)(a), the committee examines legislation to consider the
application of fundamental legislative principles’. Section 4(1) of the Legislative Standards Act
states that fundamental legislative principles’ are ‘the principles relating to legislation that
underlie a parliamentary democracy based on the rule of law’. Section 4(2) then provides that the
principles include reguiring that legislation have sufficient regard to:

+ righis and liberties of individuals; and

» the institution of Parliament.

The explanatory notes to the legislation establishing the commiitee state:™°

% Parliamentary Committees Bill 1995, www legislation.qgld.gov.au/Bill_Pages/Bill_47_95




The principles generally require that sufficient regard be given fo the institution of Parliament and to
preserving individual rights and freedoms when drafiing Bills and subordinate legisiation.

A list of considerations relevant io whether legislation has ‘sufficient regard’ to fundamental
legislative principles is provided by section 4:

« section 4(3), requiring sufficient regard to rights and liberties of individuals, relates both to bilis
and subordinate legislation;

« section 4(4), requiring sufficient regard to the institution of Parliament, relates to bills only; and

+ section 4(5), also requiring sufficient regard to the institution of Parliament, relates io
subordinate legislation only.

The list of examples is represented in the table below.
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Monitoring the operation of certain provisions

As provided in the seciion 103(2) of the Parfiament of Queensiand Act, the committee’s
responsibility includes monitoring generally the operation of:

« the meaning of fundamental legislative principles’;
« explanatory notes;

« the meaning of ‘subordinate legislation’;

« guidelines for regulatory impact statements;




procedures after the making of subordinate legislation;
staged automatic expiry of subordinate legislation;

forms; and
transitional provisicns in part 10 of the Statutory Instruments Act.

The explanatery notes to the legislation establishing the commitlee state:”!

The Committee will also oversee the operation of provisions of the Legislative Standards Act 1992 and the
Statutory Instruments Act 1992 fo defermine whether these provisions are contributing as intended to the

maintenance of a proper standard of legistation.

Schedule 6 of the Standing Rules and Orders of the Legislative Assembly contains an instruction
to the commiitee to include in its Legisiation Alerts information about compliance with part 4.

3

Parfiamentary Commitiees Bill 1995, www.legislation.qld.gov.au/Bill_Pages/Bill_47 95
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3. EXAMINATION OF LEGISLATION

Examination of bills

All bills examined

The commitiee’s practice is, in effect, to conduct an independent inquiry of the consistency of
every bill with fundamental legislative principles.

Standing Order 128(8) provides:

After the member who presented a Bill completes their second reading speech further debate on the
question “That the Bill be read a second time” shall be adjourned for a period of at least 13 whole calendar
days.

During the adjournment of the second reading debate, the committee examines the bili, fogether
with any submissions received and other relevant information. A report en the bill in a Legis/ation
Alert is tabled on the Tuesday morning of the next sitting week. Accordingly, the committee's
Legisiation Alert provides the Legislative Assembly and the pecple of Queensland with
information regarding any proposed provisions which may have insufficient regard to fundamental
legislative principles. The information is intended to facilitate debate on bills.

To this end, either responsible ministers are invited to respond to the committee’s examination of
bills or the committee may request information regarding a specific matter. The further information
received is included in a subsequent Legisiation Alert. Generally, with the exception of urgent bills
discussed below, the committee’'s report and additional information from the minister are provided
fo the Legislative Assembly before the resumption of the second reading.

The importance of the committee’s role in ensuring the Legislative Assembly is provided with all
relevant information may be illustrated by a concern regarding the Health Practitioner Regulation
National Law Act 2009 {Qld). In Legislation Alert 10/09 (tabled on 27 October 2009), the
committee drew the attention of the parliament o clause 7 of the bill which excluded the operation
of the Statutory Instruments Act. However, the commitiee did not receive a response from the
responsible minister prior to the bill receiving its third reading on 29 October 2009, nor was a
response tabled in the Legislative Assembly and the bill passed through all readings without
amendment. As the template legislation for nationally consistent legislation, the National Law was
subsequently enacted by parliaments in other participating jurisdictions. Recently it became
apparent, however, that the National Law does not require the tabling of subordinate legistation
made under it in the parliaments of participating jurisdictions. Accordingly, the commiitee has
written to the Deputy Premier and Minister for Health regarding section 7 {and related provisions)
which remove, without replacement, the requirement in section 49 of the Statutory Insiruments
Act that subordinate legislation be tabled in the Legistative Assembly once made. In additicn, the
committee drew to the attention of other ministers, the Queensland Parliamentary Counsel and
also scrutiny commitiees in other Australian jurisdictions the importance of including tabling
requirements in nationally consistent legislation.

In practice, the committee examines approximately 60 to 80 bilts each financial year. The table
below indicates the number of bills examined since the 2001-02 year {(by the committees of the
50" 51 52™ and 53" Parliaments).
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Figure 1: Number of bills examined each financial year since 2001-02
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Urgent bills generally not reporied on

The Legisfative Standards Act defines bill’ to mean a bill for an Act proposed for enactment by
the parliament.

Where a bill is declared urgent and Sianding Orders are suspended o allow the bill to pass
quickly through the Legislative Assembly, the committee will not usually have an opportunity to
examine the bill. This is because, despite SO 128(8), a bill introduced into the Legislative
Assembly declared an urgent bill under SO 159 may be considered immediately and passed with
unusual expedition through all its stages. An urgent bill, therefore, will receive Assent prior to the
commencement of the next parliamentary sitting week and, upon receiving Assent, will become
an Act. At this point the committee considers its responsibility fo cease, even if it has not had
opportunity to examine and report to parliament on the legislation.

In September 2009, the commitiee reported to the Legislative Assembly on an urgent bill, the
Criminal Code (Medical Treatment) Amendment Bill 2009. The bill was introduced on 1
Sepiember 20092 and declared an urgent bill the following day. The committee’s report was tabled
on 3 September 2009, prior to resumption of the second reading. The bill passed through the
Legislative Assembly later that day and received Assent on 5 Sepiember 2009.

Consistency with fundamental legislative principles

The committee interprets the requirement in section 4 of the Legisfafive Standards Act that
legislation have ‘sufficient regard’ to fundamental legisiative principles to mean that consistency
with fundamental legislative principles is not mandatory. In Statutory Interpretation in Austraha, it
is explained that:*

Queensland has an Act entitled the Legislative Standards Act 1992 which sets out certain rights and
liberties. However, the Act is exhortatory only and imposes no fimits on the content of legistation.

Any potential inconsistency of legislation with fundamental legislative principles is examined by
the committee, including the sufficiency of any explanation or justification.. In addition, the
commitiee examines the second reading speech and explanatory notes for information regarding
any inconsistency.

3 DC Pearce and RS Geddes, Statutory Interpretation in Austrafia (6™ ed, 2006) 164
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The committee has always adopted the approach that it is for parliament to determine whether
the legislation has ‘sufficient regard’ fo fundamental legislative principles and, where it does not,
whether sufficient justification exists for the enactment of the legislation. Accordingly, in carrying
out its legiskative scrutiny function, the commitiee does not say definitely whether an interference
with a fundamental legislative principle is justified. Based on its understanding of the principles
underlying a parliamentary democracy based on the rule of law, the commitiee draws the
attention of the Parliament to issues in respect of whether the proposed legislation has sufficient
regard to rights and liberties of individuals and the institution of Parliament. The committee’s
examination is informed by legal and administrative principles derived from a variety of domestic
and international legal sources, including human rights principles recognised in law.

Where issues arise from the commitiee’s examination of legisfation, the commitiee draws the
aifention of parliament to the issue and may invite the responsible minister to provide further
information to assist the scrutiny of the legislation by both the commiitee and the parliament. As
all relevant information is provided to the parliament, the decision whether legislation has
‘sufficient regard’ to fundamental legislative principles may then properly be taken by the
parliament.

The 'committee’s approach is consistent with, and facilitates, the ‘principle of legality’ which
requires that parliament be clear about the effect of legislative measures to which it is giving its
consent on behalf of the c:ommunity:?'3 _

The principle of legality means that Parliament must squarely confront what it is doing and accept the
political cost. Fundamential rights cannot be overridden by general or ambiguous words. This is because
there is to