


all in Queensland until late 1985, The first Cape York community to receive a DOGIT

was Hope Vale in mid-1986,

3. Between its commencement, and the closure of applications from 21 November
1991, numerous applications were made under the Old LHA for the grant of leases.
Many applicatlons remain outstanding. The LHB provides a mechanism for finalising

the outstanding applications, despite the long passage of time since thelr malking.!

4, The difficulties created by the delay in properly disposing of applications under the
Old LHA is demonstrated in the judgment of Justice Dowsett in Murgha v State of
Queensland,® In that case, two residents of Yarrabah — -'~ had
applied in 1986 or 1987 for a lease under the Old LHA: That application had not
been finally dealt with. The-built a house on the block of land for which they
had applied but were never granted a lease, In 2002 they were advised they were
entitled to a lease. Dowsett J inferred that the Yarrabah Council approved the

-applicatio‘n in July 1988.° Despite the approval, it was possible that the
required notice to the State was not given by council until 2007.” The approval of
the application meant the- were entitled to a grant of a lease in perpetuity,
certain Irregularities In their application notwithstanding.2 On 25 January 2008,
Dowsett ) made declarations of the approval of the- application and thelr

entitlement to the grant of a lease in perpetuity.

5. The rights of applicants and lessees under the Old LHA are valuable property. CYLC
supports the general aim of the LHB In properly identifying existing entitlements and

granting leases accordingly. However, CYLC believes that the resolution of

¥ Section 33A of the Old LHA was inserted by the Aboriginal arid Torres Strait [slander Land (Consequential
Amendments) Act 1991 (Qld) with effect from 21 Novémber 1991,

" The LHB Explanatory Notes estimates that more than 200 leases have been granted under the Old LHA and
about tha same number remain as outstanding applicatlons: LHB Explanatory Notes, p.5.

® 12008] FCA 33,

® [2008] FCA 33 at [20] per Dowsett J.
7 [2008) FCA 33 at [21] per Dowsett J,
* [2008] FCA 33 al [22) per Dowsett ).
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the relevant land. Furthermore, the Minister will retain a general discretion to
determine the conditions on which the leases are held,’” and the lessor of the lease
is taken to be the relevant trustee and not the Minister.*® This is a radical departure
from the fundamental rules of property law in Queensland. No other Queensland
statute permits the grant of a lease other than by an owner without compulsory

acquisition.*

13.  The LHB should be amended to create an obligation upon the trustee for the time

being to grant the relevant lease to satisfy a lease entitlement.?
qualified person restriction

14. Under the Old LHA, an application for a lease may only be made by a ‘qualified

person’ which is defined as follows:**

“qualified person” means—

(a)  an Aborigine or other person who is authorised by the Community Services
(Aborigines) Act 1984 to enter upon, be in and reside in a trust area as a
member of the community of Aborigines resident in the area and who, in
the opinion of the Aboriginal council in which the trust area is vested or
under whose control the trust area is, is a resident of that community; and

(b)  an Islander or other person who is authorised by the Community Services
(Torres Strait) Act 1984 to enter upon, be in and reside in a trust area as a
member of the community of Islanders resident in the area and who, in the
opinion of the Island council in which the trust area is vested or under
whose control the trust area is, is a resident of that community;

and includes a body corporate or other incorporated body comprised of qualified
persons only.

15.  The Old LHA provides that a lease may only be transferred to a qualified person.”

16.  The LHB departs from this treatment of the transfer of leases.”* Perpetual leases will

be subject to a condition that they may only be transferred to an Indigenous

Y LHB ¢1.36(2)(f), 39(3)(a).
¥ HB cl.41.

® For example, the Mineral Resources Act 1989 (Qld) authorizes the grant of mining tenements over private
land but the grantor (lessee) of those tenements is the State and not the private owner of fand. Also, mining
tenements do not create an interest in the fand: see Mineral Resources Act 1989 (Qld) s.10.

 compare LHB cl.26(1) and 30(1) which authorise grants by the Minister on terms.
L Old LHA 5.4(1), definition of ‘qualified person’.
2 0ld LHA 5.18(4).

Re: Aboriginal and Torres Strait Islander Land Holding Bill 2011 (Qld) 5
Submission of Cape York Land Council



person.* No such restriction will exist for term leases. CYLC submits that Aboriginal
Shire Councils, or other trustees of DOGIT land, should have the discretion to impose
a condition that a lease bhe transferable only to Indigenous community residents or
Indigenous people generally, or not subject to any restriction at all.”® Such a
discretion will only be required until comprehensive planning and property reform of

DOGIT communities, underpinned by an ILUA, is achieved.

interests of deceased persons

17.

The LHB attempts to accommodate the fact that the rights of a person to the grant
of a lease under the Old LHA vest in their personal representative upon death. It s
uncontroversial that applications under the Land Act, approved prior to the death of
the applicant, do not abate on the death of the applicant.”® However, the LHB
proposes the use of a controversial and unconstitutional provision of the JLOM Act.

Section 60 of the JLOM Act provides:

60 Administration of estates of Aborigines and Torres Strait Islanders

(1) In the absence of a testamentary instrument duly made by an Aborigine or
Torres Strait Islander who has died or is to be presumed to have died and if it should
prove impracticable to ascertain the person or persons entitled in law to succeed to
the estate of the Aborigine or Torres Strait Islander or any part of it, the chief
executive may determine which person or persons shall be entitled to so succeed or
whether any person is so entitled.

(2) The person or persons determined by the chief executive to be entitled to
succeed to an estate or to any part of it shall be the only person or persons entitled
in law to succeed to the estate or, as the case may be, part and, if more than 1
person is so determined, to succeed in the order and proportions determined by the
chief executive.

(3) A certificate purporting to be signed by the chief executive that the person or
persons named therein is or are entitled to succeed to the estate or any part of the
estate of the person named therein (being a person to whose estate subsections (1)
and (2) apply), or that there is no person so entitled shall be conclusive evidence of

2 The definition of ‘lease entitlement’ in LHB cl.9, in requiring an application made under the Old LHA, means
that the definition of ‘qualified person’ is still relevant to determining whether a valid application was made at
the relevant time. The definition is not refevant to who may hold a lease entitlement: LHB cl.80.

2 LHB ¢l.43(1).

% Compare leasing under ALA part 10.

% see LA $.376. Determining whether an application under legislation survives death, or abates, is a matter of
statutory construction: CAG v Public Trustee of Queensland [2008) 2 QdR 419, Stephenson v Human Rights and
Equal Opportunity Commission (1996) 68 FCR 290,
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18.

19.

20.

the matters contained therein.

(4) If, so far as can be determined, there is no person entitled to succeed to the
estate or a part of the estate of an Aborigine or Torres Strait Islander who has died
or is to be presumed to have died the estate or, as the case may be, part shall vest in
the chief executive who shall apply the moneys or the proceeds of the sale of any
property (less the expenses (if any) of such sale) for the benefit of Aborigines or
Torres Strait Islanders generally as provided by section 56.

This provision violates s.10 of the Racial Discrimination Act 1975 (Cth) by providing
an executive discretion to allocate the property of an intestate deceased Indigenous
person.27 The same power does not exist in respect of non-Indigenous persons.
Rather, intestate estates vest in the Public Trustee.?® The division of the estate of an
intestate deceased person is determined by the intestacy rules in part 3 of the

Succession Act 1981 (Qld).*®

The operation of s.10 of the Racial Discrimination Act 1975 (Cth) is to remove the
application of s.60 of the JLOM Act and establish, by operation of the
Commonwealth law under s.109 of the Commonwealth Constitution, the same
procedure for the disposition of Indigenous intestate estates as exists under the
Succession Act 1981 (Qld). To be clear, this means that the entitlements of an
applicant under the Old LHA who is deceased and intestate, are presently vested in
the Public Trustee unless a different personal representative has been appointed for

the administration of that deceased person’s estate.

Section 60 of the JLOM Act has no place in the Queensland Statute Book and should
be repealed. References to s.60 in the LHB should be replaced with appropriate

references to the Succession Act 1981 (Qld).

7 JLOM Act 5.60 has its origins in the ‘Protection’ era where coercive State legislation controiled most aspects

of Indigenous peoples’ lives. A cognate provision was introduced by s.26(5) of the Aboriginals Protection and
Restriction of the Sale of Opium Acts Amendment Act 1934 (Qld). Similar provisions were contained in s.16(3)

of the Aboriginals Preservation and Protection Act 1939 (Qld), s.31 of the Aborigines’ and Torres Strait

Islanders’ Affairs Act 1965 (Qld) and s.40 of the Aborigines Act 1971 (Qld). The JLOM Act was previously
entitled the Community Services {Aborigines) Act 1984 (Qld) and repealed the Aborigines Act 1971 {Qld).

% Succession Act 1981 {(Qld) 5.45(1).

% An application for a family provision order may be made even where a distribution of a deceased’s assets is

made upon intestacy: see Succession Act 1981 (Qld) ss.34(3) and 41(1).
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