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e Native Title Protection Conditions (NTPCs) — where an exploration tenement
granted under the expedited procedure regime (s32 NTA) in Queensland it is
subject to the NTPCs which impose an obligation on the proponent to pay an
annual administration fee; and

e Negotiated Agreements — agreements with proponents either in the form of an
Indigenous Land Use Agreements (“ILUAs”) or Ancillary Agreements pursuant
to the NTA right to negotiate provisions.

Most certainly in the first, and most usually in the second instance there is a direct
monetary payment to the native title party. Moreover, in the second instance the
compensation benefits will usually comprise a ‘package’ of items that would fall within
the current definition of a financial benefit at s363AB(6).

Any ‘financial benefits’ arising to a native title party are for the express purpose of
compensating that party for the impact on the activities conducted under an EA on their
native title rights and interests.

SUBMISSION: NQLC submits that the diversion of such ‘benefits’ to
remedy environmental harm caused as a result of a proponent’s activities is
perverse to the intent of the compensation. As such, native title parties and
RNTBCs must be expressly excluded from the scope of the current definition.

Agreements

At s363AB(4)(e), other persons who may be captured in the chain of responsibility are
those who have ‘any agreement’ with the company. There are currently 255 registered
ILUAs within NQLC’s boundary, a substantial number of which would entail an
agreement with an entity operating under an EA.

Unlike ILUAs, Ancillary Agreements are not subject to any registration process therefore
the number of current agreements is difficult to ascertain. Nevertheless, it is suffice to
note that a considerable number of such Agreements are currently in force.

In both cases however, the content of the compensation package is most usually
commercial in confidence between the executing parties.

The Bill proposes that the administering authority may examine the terms of such an
agreement for the purposes of determining whether a person has a relevant connection
with a company.

NQLC does not support native title parties being characterised as ‘relevant person’ nor
that they should be considered to have a ‘relevant connection’ therefore it is unnecessary
for ‘any agreement’ to be examined by an administering authority for the purposes of
establishing same.

SUBMISSION: NQLC submits that it is unnecessary for agreements
between native title parties and proponents to be considered by an
administering authority and such agreements must be expressly exclude from
the scope of the current definition.



Company Structure

Again, native title parties would appear to fall within the matters to be considered by an
administering authority in respect of the ‘structure” with whom the company may have an
arrangement (s363AB(4)(d)). Indeed, it is not unknown for corporate entities to be
established for the express purposes of implementing an agreement and administering the
compensation benefits.

SUBMISSION: NQLC does not support native title parties being
characterised as ‘relevant person’ nor that they should be considered to have a
‘relevant connection’ therefore submit that corporate entities holding
compensation benefits must be expressly excluded from the scope of the
current definition.

Grants of Access

Throughout the Bill, various sections require the consent of the owner and occupier of the
land prior to access being to the land being granted.

Specifically, these subsections are as follows:

- Section 363AF(2)(a)
- Section 363AG(3)(a)
- Amendment to Section 452(1) to insert (ca).

SUBMISSION: NQLC notes that native title holders are rarely, if ever,
afforded such notifications and submits that the Bill should expressly
included the requirement to notify native title parties.

Other Viable Alternatives

With respect to alternative proposals to the Bill, the Explanatory Notes states:

“There are no other viable alternatives that would achieve the policy objectives
other than the proposed Bill”.

The NQLC rejects this assertion.

Without commenting on the efficacy of the schemes, the NQLC notes that Western
Australia and New South Wales have programs which places the burden on operators and
does not cast the net so widely as to capture innocent persons peripherally benefitting
from the specific operations.

In Conclusion

The NQLC does not support the Environmental Protection (Chain of Responsibility) Amendment
Bill 2016 in its current form.

The NTA does not provide the right of veto nor does the ‘right to negotiate’ establish a regime of
free, prior, informed consent. In fact, the NTA institutes a regime whereby a native title party
must negotiate or contest arbitration proceedings or be subject to a Ministerial determination.








