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DIRECTORS’ LIABILITY REFORM AMENDMENT BILL

Introduction

%« Hon. JP BLEUIE (Kawana—LNP) (Attorney-General and Minister for Justice) (3.41 pm): |
present a bill for an act to amend particular acts for matters relating to the liability of executive officers of
corporations. | table the bill and the explanatory notes. | nominate the Legal Affairs and Community
Safety Committee to consider the bill.

Tabled paper: Directors’ Liability Reform Amendment Bill.
Tabled paper: Directors’ Liability Reform Amendment Bill, Explanatory Notes.

| am pleased to introduce the Directors’ Liability Reform Amendment Bill 2012. The bill
substantially reduces, across the Queensland statute book, the number of provisions that impose
personal and criminal liability on directors for offences committed by corporations—directors liability
provisions. There has been a tendency in the past to provide for blanket directors liability to apply to
offences under acts without adequate justification.
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The bill responds to concerns expressed by the business community and the legal profession
about the number and complexity of provisions that impose personal liability on directors for corporate
fault. Business groups have also suggested that laws of this nature impact on entrepreneurialism and
economic growth as directors adopt an overly cautious approach, in turn curtailing competitiveness,
innovation and profitability.

The reforms proposed in the bill are consistent with a national commitment to improving the
consistency of approach to directors liability across Australian jurisdictions. The government will apply
these principles and guidelines in developing future legislation.

The bill has been prepared following an audit of Queensland’s directors liability provisions against
nationally agreed principles and guidelines. Under the principles, the imposition of personal liability on a
director for the misconduct of a corporation should be confined to situations where: there are compelling
public policy reasons for doing so, for example in terms of the potential for significant public harm that
might be caused by the particular corporate offending; liability of the corporation is not likely on its own
to sufficiently promote compliance; and it is reasonable in all the circumstances for the director to be
liable having regard to factors including:

. the obligation on the corporation, and in turn the director, is clear;

. the director has the capacity to influence the conduct of the corporation in relation to the
offending; and

. there are steps that a reasonable director might take to ensure a corporation’s compliance with

the legislative obligation.

As | said, the bill has been prepared following the audit of Queensland’s directors liability
provisions against nationally agreed principles and guidelines, a copy of which | now table for the
information of the House.

Tabled paper: Document titled ‘Personal Liability for Corporate Fault—Guidelines for applying the COAG Principles’.

Under the agreed principles, where the imposition of directors liability can be justified directors
should generally only be held liable for corporate offences if they have encouraged or assisted in the
commission of an offence or have been otherwise negligent or reckless. However, the principles
recognise that in some instances it may be appropriate to put directors to proof that they have taken
reasonable steps to prevent the corporation’s offending if they are not to be personally liable.

The guidelines provide a practical guide to how the principles are to be applied. Under the
guidelines, for a directors liability provision to be retained stated criteria must be satisfied. For example,
one criteria is that the underlying offence has the potential for significant public harm such as death or
disabling injury to individuals, serious damage to the environment, serious risk to public health and
safety, undermining of confidence in financial markets, or otherwise highly morally reprehensible
conduct, for example serious offences under child protection or animal welfare legislation. Other
considerations include the size and nature of the penalty applying to the conduct, whether the
underlying offence is central to the regulatory regime, and the effectiveness of enforcement against the
corporation alone.

If a directors liability provision is justified, the guidelines provide for three levels of liability,
provided for in the bill as follows. Type 1 liability, the least onerous, places the onus on the prosecution
to prove that the director failed to take all reasonable steps to ensure the corporation did not engage in
conduct constituting the offence. Type 2 liability makes the director liable for the corporation’s criminal
conduct; provides that directors bear the onus of bringing evidence to show that they did not know and
could not reasonably have been expected to have known of the corporation’s conduct constituting the
offence or that they took all reasonable steps to ensure the corporation did not engage in conduct
constituting the offence; and requires the prosecution to prove the contrary beyond reasonable doubt.
Type 3 liability, the most onerous, deems a director criminally liable for a corporate breach and requires
directors to prove in their defence that they did not know and could not reasonably have been expected
to have known of the corporation’s conduct constituting the offence or that they took all reasonable
steps to prevent the commission of the offence by the corporation.

The audit of Queensland legislation according to the guidelines identified over 80 acts and over
3,800 provisions across the statute book for which directors or other corporate officers can be found to
be automatically liable. The following legislation was not audited as it was not within the scope of the
national review: the Work Health and Safety Act 2011, the Environmental Protection Act 1994, the
Marine Parks Act 2004, the Nature Conservation Act 1992, the Recreation Areas Management Act 2006
and the Vegetation Management Act 1999. Two further acts have been excluded from implementation of
the results of the Queensland audit: the Sustainable Planning Act 2009, which is currently the subject of
a legislative comprehensive review, and the Child Care Act 2002, which is in the process of being
replaced. The principles and guidelines will be applied in developing directors liability provisions in
resulting amending or replacement legislation.

For the statutes amended by the bill, thousands of offences for which directors may be liable for
corporate fault have been reduced or removed. The categories of offences for which directors liability is
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retained include animal cruelty, child protection, fire and building safety, public health and safety in
areas including nuclear facilities, water and energy production and supply, waste services and disposal,
food safety, pest management and radiation sources, revenue protection, protection of identity of
complainants and defendants in sexual offence proceedings, transport of dangerous goods, marine
pollution, environmental and heritage protection and unauthorised mining activities.

Directors will remain liable for offences where they have personally committed an offence or are
deemed to have committed an offence under the Criminal Code. For some amended acts, the bill
provides for strengthened deemed liability where the executive officer authorised or permitted the
corporation’s conduct constituting the offence or was directly or indirectly knowingly concerned in the
corporation’s conduct.

Because the nationally agreed milestone was for legislation to implement these reforms to be
introduced by the end of 2012, there has been limited opportunity for ministers to consult with the public
or stakeholders in the preparation of the bill. Because of the short time frame for preparing the bill,
the amendments for the removal and retention of directors liability have been prepared as an overlay on
the existing offence framework under individual statutes. Ministers may also subsequently, in more
fundamentally reviewing their portfolio legislation, consider opportunities for better targeting and
streamlining offences to which liability of directors is appropriate and whether that liability should be
imposed directly or indirectly as a result of corporate offending.

This bill represents a significant reduction in red tape and the regulatory burden placed on
directors and other corporate officers. | would like to thank all of my ministerial colleagues for their
cooperation in achieving this result. | am reliably informed that the number of offences under statute has
gone from 3,800 to around 280. | thank all of my ministerial colleagues for getting on with the job and
further reducing the red-tape burden across Queensland. | commend the bill to the House.

First Reading
%« Hon. JP BLEUIE (Kawana—LNP) (Attorney-General and Minister for Justice) (3.49 pm): |
move—
That the bill be now read a first time.
Question put—That the bill be now read a first time.
Motion agreed to.
Bill read a first time.

Referral to the Legal Affairs and Community Safety Committee

Mr DEPUTY SPEAKER (Dr Robinson): Order! In accordance with standing order 131, the bill is
now referred to the Legal Affairs and Community Safety Committee.
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